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Dougherty  Bros.  &  Co.  v.  Central  National 
Bank. 

Debtor  and  creditor  —  Loans  —  Insolvency — 
Banks  and  their  depositors  —  Discount  of 
notes — Insolvency  jof  depositors —  When  banks 
may  charge  an  insolvent  depositor's  account 
with  the  amount  of  an  unmatured  note  due  to 
it — Rights  as  agcunst  assignees  of  deposit  by 
cluck  or  otherwise. 

In  case  of  the  insolvency  of  the  borrower  before  actual 
jMyment  of  the  money  by  the  lender,  an  equitable  right, 
anak^ous  to  the  doctrine  of  stoppage  in  transitu  before 
the  actual  delivery  of  goods,  may  be  exercised  by  the 
lender. 

Although  the  relation  between  a  bank  and  its  depositor 
is  that  of  debtor  and  creditor,  and  the  bank  has  no  lien 
upon  the  fund  on  deposit  for  the  depositor's  future  lia- 
bility to  it,  and  although  a  depositor  may  assign  his 
deposit  for  value  by  check  or  otherwise,  notwithstanding 
the  fact  that  the  bank  holds  liabilities  of  the  depositor 
unmatured  at  the  time  of  the  notice  of  the  assignment, 
nevertheless,  when  a  bank  has  extended  its  credit  to  a 
depositor  by  discounting  his  note,  but  learns  of  his  in- 
solvency before  payment,  or  notice  of  any  checks  drawn 
JOspoTk  the  fund,  the  bank  may  withdraw  the  credit  upon 
tendering  him  the  consideration — i.  /.,  the  notes  and  the 
amount  of  the  discount. 

On  March  28,  1877,  a  bank  agreed  by  letter  with  its 
depositor,  A. ,  to  discount  a  new  note  in  renewal  of  one 
aheadv  discounted  and  maturing  on  the  following  April 
3,  ana  received  the  new  note  and  collateral,  with  the 
amount  of  the  discount,  before  that  date.  On  April  2, 
after  business  hours,  the  bank  returned  the  original  note. 
On  April  3,  the  bank  learned  that  A.  had  that  day  con- 
fiesed  insolvency,  and  the  bank  thereupon  charged  A.'s 
account  with  the  amount  of  the  renewal  note,  tendering 
back  the  note  and  collaterals,  and  the  amount  of  the  dis- 
count In  a  suit  brought  before  the  date  of  the  maturity 
of  the  renewal  note  by  A.  for  the  use  of  B.  and  C, 
holders  of  checks  drawn  by  A.  on  April  2,  but  not  pre- 
sented for  payment  until  after  notice  of  the  insolvency 
had  been  received  hy  the  bank,  and  also  assignees  by 
assignment  under  seal  of  the  whole  fund  on  deposit: 

JJeid,  that  the  plaintifis  could  not  recover. 

Mercur  and  Stkrrett,  J.J.,  dissent. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia Coimty. 

Assumpsit,  by  Dougherty  Bros.  &  Co.,  against 
the  Central  National  Bank.  The  plaintiffs  were 
a  banking  firm  doing  business  in  Harrisburg; 
Vol.  IX.— 1 


the  defendants*  place  of  business  was  Philadel- 
phia. The  summons  issued  April  23,  1877. 
The  declaration  contained  the  common  counts 
only,  to  which  defendants  pleaded  non-assump- 
sit, payment,  and  set-off,  with  leave,  etc.  They 
also  filed  a  special  plea,  and  demurred  to  plain- 
tiff's replication  thereto.  Upon  the  trial  of  the 
issues  joined  upon  the  first  three  pleas,  before 
FiNLETTER,  J.,  the  plaintiffs  proved  that  they 
kept  a  deposit  with  defendants,  and  offered  in 
evidence  an  account  stated,  rendered  to  them 
by  defendants,  showing  a  balance  due  March  31 , 
1877,  of  117,538.18.  They  admitted  a  credit 
of  payments  subsequently  made,  amounting  to 
I3138.5S,  which  left  a  balance  to  their  credit  of 
114,399.63.  They  also  offered  in  evidence  three 
drafts,  all  dated  April  2,  1877,  drawn  by  them 
upon  defendants,  as  follows :  No.  7609 — J.  W. 
Weir,  cashier,  or  order,  for  I5000;  No.  7610 — 
J.  W.  Weir,  cashier,  or  order,  |8oo ;  No.  7612 — 
G.  W.  Hunter,  or  order,  1 7500;  each  bemg 
duly  endorsed,  and  protested  for  non-payment; 
and  an  assignment  by  plaintiffs  to  the  said  Hun- 
ter and  Weir,  dated  April  23,  1877,  of  the  said 
sum  of  114,399.63,  on  deposit  with  the  defend- 
ants on  that  date.  Objected  to  by  defendants ; 
objection  sustained,  and  exception  granted  to 
plaintiffs,  who  then  closed. 

Defendants  proved  that,  at  some  time  previous 
to  April  2,  1877,  ^h^y  ^ad  discounted  for  plain- 
tiffs a  note  for  1 1 5, 000,  which  became  due  on 
April  2,  and  on  the  written  application  of  the 
plaintiffs,  dated  March  27,  1877,  the  bank,  by 
letter  dated  March  28,  consented  to  renew  this 
for  thirty  days  from  its  maturity.  A  new  note, 
with  the  amount  of  the  discount  and  collaterals, 
was  sent  to  the  bank  March  31,  1877,  and  the 
original  note  was  returned  to  the  plaintiffs  by 
mail,  April  2,  after  bank  hours.  On  April  3, 
plaintiffs,  who  had  become  insolvent,  failed  to 
open  their  doors  for  business.  Hearing  of  this 
fact  on  the  morning  of  the  same  day,  defendants 
immediately  charged  the  plaintiffs'  account  with 
the  amount  of  the  original  note,  due  April  2 ; 
credited  them  with  the  discount  received  with 
the  renewal  note,  so  that  defendants'  books 
showed  a  balance  due  them  on  an  over-drawn 
account,  and  tendered  the  new  note,  iwith  the 
amount  of  the  discount  and  collaterals,  to  the 
plaintiffs,  demanding  a  return  of  the  original 
note.  They  then  made  an  unconditional  tender. 
The  defendants  put  in  evidence  assignments  for 
the  benefit  of  creditors,  executed  by  two  of  the 
plaintiffs,  dated  April  3,  1877,  and  a  certified 
copy  of  a  judgment  for  ^25,000,  confessed  by 
W.  E.  Dougherty,  one  of  the  plaintiffs,  to  John 
J.  Fitzpatrick,  in  the  Court  of  Common  Pleas  of 
Dauphin  County,  entered  on  April  2,  1877. 
They  further  proved  that  Dougherty  had,  a  short 
time  previous,   written   to  the  holder  of  the 
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power  of  attorney  to  confess  judgment,  that  he 
had  better  come  to  Harrisburg,  to  look  after  his 
interests,  and  that  he  came,  and,  without  con- 
sulting either  Dougherty  or  the  plaintiffs,  entered 
up  the  judgment. 

No  points  were  presented  to  the  Court  below, 
but  the  Court  charged  the  jury  as  follows:  **  If 
you  find  from  the  evidence  that  the  plaintiffs 
were  insolvent  on  the  3d  day  of  April,  1877, 
then  you  will  give  the  defendants  credit  for  the 
amount  of  the  note  due  May  5,  1877,  Ji5,ooo.'* 
Verdict  for  the  defendants,  and  judgment 
thereon.  The  plaintiffs  took  this  writ  of  error, 
assigning  for  error  the  sustaining  of  the  objection 
to  plaintiffs'  offer  of  evidence,  and  the  charge  of 
the  Court  below. 

A,  D,   Campbell  and  James  E,  Gowen^  for 
plaintiffs  in  error. 

(i)  The  relation  between  a  bank  and  its  de- 
positor is  merely  that  of  debtor  and  creditor. 
Foley  V.  Hill,  2  H.  L.  C.  28. 
Bank  v,  Jones  &  Cole,  6  Wr.  536. 
The  credit  of  the  discoimted  note  is  equivalent 
to  the  deposit  of  so  much  cash ;  and  there  is  an 
implied  understanding  on  the  part  of  the  bank 
that  it  will  honor  its  depositors'  drafts  to  the  ex- 
tent of  the  deposits. 

Rolin  V,  Steward,  14  C.  B.  Rep.  59$. 
The  bank  has,  therefore,  no  lien  upon  the  de- 
posits for  unmatured  debts  due  by  the  depositor. 
Bower  v.  The  Foreign  and  Colonial  Gas  Co.,  de- 
fendant, and  the  Metropolitan  Bank,  gar.,  22  W. 
R.  740. 
Beckwiih  v.  Union  Bank,  4  Sandford,  S.  C.   R. 

604. 
Jordan  v,  Nat.  Shoe  and  Leather  Bank,  74  N.  Y. 

467. 
Fourth  Nat.  Bank  of  Chicago  v.  City  Nat  Bank, 
68  111.  398. 
(2)  At  the  time  of  bringing  this  suit  the  re- 
newal note  had  not  matured,  and  the  bank  can- 
not, therefore,  under  the  Defalcation  Act,  set  off 
this  indebtedness  of  the  plaintiffs  in  the  present 
suit. 

Pennell  v,  Grubb,  i  H.  552. 
Duncan  v.  Lyon,  3  John.  Ch.  R.  351. 
Bradley  v.  Angel,  3  N.  Y.  475. 
Rawson  v.  Samuel,  i  Cr.  &  Ph.  161. 
In  re  Com.  Bank  Corporation,  L.  R.  I  Ch.  App.  538. 
The  assignment  of  the  deposit  before  the  ma- 
turity of  the  note,  in  any  event  defeated  the 
right  of  set-off;  we  had  a  right,  therefore,  to 
prove  this  upon  the  trial. 

Northampton  Bank  v,  Balliet,  8  W.  &  S.  311. 
Phillips  V.  Bank  of  Lewistown,  6  H.  394. 
Watson  V,  Mid  Wales  R.  Co.,  L.  R.  2  C.  P.  593. 
Jeffryes  v.  Agra  &  Mastennan's  Bank,  L.  R.  2  £q. 

674. 
Martin  v.  Rnnzmuller,  37  N.  Y.  396. 
Spaulding  v.  Backus  et  a/.,  122  Mass.  553. 
Edw.  L.  Perkins  and  R.   C   McMurtrie^ 
contra. 

This  suit  was  brought  to  enforce  a  contract  to 
loan  after  the  borrower  had  become  insolvent — 


/.  ^.,  after  the  consideration  has  failed,  and  there 
has  been  no  assignment  for  value.  The  defence 
is  a  familiar  one  in  equity,  and  analogous  to 
stoppage  in  transitu,  when  applied  to  contracts 
in  relation  to  property. 

Agra  Bank  v.  Hoffman,  34  L.  Jour.  Ch.  285. 
Set-off  is  of  purely  equitable  origin,  and  the 
fact  of  the  statute  regulating  it  at  /aw,  does  not 
take  away  the  equitable  right  which  exists  in  case 
of  insolvency. 

Chapman  v.  Derby,  2  Vem.  117. 
.  ExfarSe  Wagstaff,  13  Ves.  65. 

Atkinson  v,  Elliott,  7  T.  R.  378. 

James  v,  Kynnier,  5  Ves.  108. 

Pond  V,  Smith,  4  Conn.  302. 

Demmon  v,  Boylston  Bank,  5  Cush.  195. 

Aldrich  v,  Campbell,  4  Gray,  284. 

Receivers  v.  Paterson  Gas  Co. ,  3  Zab.  283. 
The  New  York  cases,  cited  by  plaintiffs  in 
error,  were  determined  upon  the  statute  of  that 
State. 

There  was  no  proof  that  the  checks  were 
given  for  value,  nor  of  any  notice  of  the  assign- 
ment until  the  equity  had  arisen. 

May  3,  1880.     The  Court.    Whatever  may 
be  the  rights  of  a  party,  whose  debt  is  due  and 
payable,  to  compel  an  insolvent  debtor  to  set  off 
a  claim  against  him  not  due,  a  party,  whose  debt 
is  not  due,  has  no  equitable  claim  to  have  it  set 
off  against  a  debt  of  his  own,  already  due,  in  the 
hands  of  a  party  who  is  insolvent.     (Spaulding 
V.  Backus,  12a  Mass.  553;  Bradley  t'.  Angel,  3 
N.  Y.  475  ;  In  re  Commercial  Bank  Corpora- 
tion of  India  and  the  East,  L.  R.  i  Ch.  App. 
538.)     In  the  latter  case  it  was  said  that  where 
there  is,  on  one  side,  a  debt  presently  due,  and 
on  the  other  a  liability  which  will  accrue  due  at 
a  future  day,  the  debt  cannot  be  set  off  at  law 
against  the  liability,  nor  can  it  be  so  set  off  in 
equity.      This  is  at  variance  with  Lindsay  v* 
Jackson  (2  Paige,  581)  where  the  defendants, 
who  held  notes  of  the  plaintiffs  not  due,  were  re- 
strained from  negotiating  them,  to  the  end  thai 
they  might  be  applied  as  a  set-off  against  a  debt 
then  due  by  the  defendants  to  the  plaintiffs.    Bu: 
it  is  ruled  in  Bradley  v.  Angel  {supra^  that  on< 
whose  debt  is  not  due,  has  no  equitable  right  tc 
set  off  against  a  debt  due  to  him  from  an  insol 
vent  estate,  and  the  decision  in  Lindsay  agains 
Jackson  is  confined  in  its  operation  to  such  fact 
as  constitute  its  base.     A  bank  has  no  lien  01 
money  standing  to  the  credit  of  one  of  itsde 
positors  for  the  amount  of  a  note  of  such  de 
positor,  discoimted  by  the  bank,  but  which  ha 
not  matured.     The  purpose  is  that  the  custome 
may  draw  out  at  his  pleasure  the  avails  of  his  dis 
county.     A  debtor  in  one  sum  has  no  lien  upo: 
money  in  his  hands  for  the  payment  of  an  ue 
matured  debt  owing  to  him,  and  a  bank  is  debtc 
for  the  discount  which  is  placed  to  its  depositor' 
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credit.  If  it  could  retain  the  money  against  the 
note  the  discount  would  be  useless  to  the  bor- 
rower. (Jordan  r.  Shoe  and  Leather  Bank,  74 
N.  Y.  467;  Fourth  Nat.  Bank  of  Chicago  v. 
City  Nat.  Bank  of  Grand  Rapids,  68  111.  398.) 

The  owner  of  a  debt  may  assign  it  for  value, 
and  give  title  as  against  the  debtor,  though  he 
holds  liabilities  of  the  creditor  not  yet  matured 
at  the  time  he  received  notice  of  the  assignment. 
(JefTryes  v,  Agra  and  Masterman*s  Bank,  L.  R. 
a  Eg.  673.) 

On  the  foregoing  principles  the  plaintiffs  claim 
that  the  judgment  must  be  reversed,  and  so  it 
must,  if  they  apply  to  the  facts  of  this  case.  The 
facts  conceded  and  established  by  the  verdict  are 
as  follows :  The  plaintiffs  were  bankers  at  Harris- 
burg,  and  had  an  account  with  defendant,  a  bank 
in  Philadelphia.  On  April  2, 1877,  the  balance  1 
due  plaintiffs  on  that  account  was  {14,399.63, 
and  they  owed  to  defendant  {15,000  on  a  note, 
the  proceeds  of  which  had  gone  into  the  account. 
Prior  to  said  date  the  parties  had  agreed  to  a  re- 
newal of  the  note,  and  the  plaintiffs  sent  a  new 
one  for  same  sum,  payable  May  5,  1877,  which 
defendant  received,  and,  and  on  tne  2d  of  April, 
sent  the  original  note  by  mail  to  the  plaintiffs. 
April  3  the  plaintiffs  did  not  open  their  bank  for 
business,  and  were  insolvent.  The  defendant, 
hearing  of  this,  immediately  charged  the  plain- 
tiffs with  the  original  note,  credited  them  with 
{85,  the  discount  on  the  new  one,  resulting  in  a 
balance  due  defendant,  and  tendered  to  the 
plaintiffs  the  new  note,  discount  and  collaterals. 
April  2  the  plaintiffs  gave  to  Weir  and  Hunter 
three  checks  amounting  to  {13,300  which  were 
presented  to  the  defend^t  and  payment  refused ; 
but  it  does  not  appear  they  were  presented,  or 
that  defendant  had  notice  of  them,  till  after  the 
said  tender  and  withdrawal  of  the  credit. 

The  question  is,  shall  the  defendant,  having 
discounted  the  plaintiffs'  note  and  extended 
their  credit  for  its  amount,  and,  upon  learning 
of  their  insolvency,  before  payment  to,  or  notice 
of  any  checks  or  assignments  by  them,  having 
withdrawn  the  credit  and  tendered  back  the  con- 
sideration, be  compelled  to  pay  the  money  ?  If 
so,  it  would  be  against  everybody's  sense  of 
right.  The  point  is  not  merely  one  of  set-off, 
whether  legal  or  equitable. 

Justice  and  equity  forbid  that  one  man's 
money  shall  be  applied  to  the  payment  of  an- 
other man's  debts.  On  this  is  based  the  right  of 
a  vendor  to  stoppage  in  transitu,  which  arises 
solely  upon  the  insolvency  of  the  buyer.  Where 
a  vendor  has  delivered  goods  out  of  his  posses- 
sion, into  the  hands  of  a  carrier  for  deUvery  to 
the  buyer,  if  he  discovers  that  the  buyer  is  insol- 
vent, he  may  retake  the  goods,  if  he  can,  before 
they  reach  the  buyer's  possession,  and  thus  avoid 
having  his  property  applied  to  paying  debts  due 


by  the  buyer  to  the  other  people.  It  was  long  a 
mooted  question  whether  the  effect  of  this  remedy 
of  the  vendor  is  a  rescission  of  the  sale,  or  a  re- 
storation of  possession  of  the  goods  with  the 
rights  of  an  unpaid  vendor ;  but  now  it  seems 
the  better  opinion  that  the  contract  is  not  re- 
scinded. Although  this  remedy  of  a  vendor, 
which  exists  only  before  actual  delivery  of  the 
goods  into  the  buyer's  possession,  cannot  be  ex- 
ercised in  precisely  the  same  mode  by  a  lender  of 
money  or  credit,  yet  for  similar  cause  the  lender 
ought  to  have  as  efficient  remedy  until  the  money 
is  paid  to,  or  the  credit  is  used  by  the  borrower. 
The  lender's  remedy  may  have  the  effect  of  a 
rescission  of  the  bargain.  Goods  can  be  held 
subject  to  a  lien  for  the  price  agreed  u^n,  and, 
if  disposed  of  for  more  or  less  than  that,  the 
buyer  may  have  the  gain  or  suffer  the  loss ;  but 
when  a  borrower  has  as  little  right  to  the  money, 
as  a  buyer  has  to  the  goods,  it  is  impracticable  to 
hold  and  dispose  of  the  money  with  like  restdt. 
Nor  is  there  reason  for  so  holding — the  value  of 
the  goods  may  increase  or  diminish,  whereby 
the  buyer  may  be  gainer  or  loser  by  his  contract 
— the  value  of  money  is  fixed.  Insolvency  takes 
the  pith  out  of  the  borrower's  promise  to  pay, 
and  if  he  has  not  yet  received  the  money  he 
should  not  take  it.  He  did  not  get  the  credit  in 
view  of  his  bankruptcy. 

The  consideration  so  failed  that  the  defendant 
was  warranted  in  tendering  it  back,  and  an  equity 
arises  as  against  the  legd  plaintiffs,  which  pre- 
vents their  enforcement  of  the  contract.  To  per- 
mit them  to  recover  after  their  note,  the  founda- 
tion of  their  claim,  is  proved  worthless,  would  be 
the  grossest  injustice.  The  defendant's  agree- 
ment to  take  the  renewal  note  was  not  wittingly 
made  for  an  empty  promise. 

Plaintiffs  contencl  that  Hunter  and  Weir  are 
innocent  purchasers  for  value.  In  what  sense? 
They  asked  no  information  before  taking  the 
checks ;  no  paper  of  any  kind  was  given  by  de- 
fendant, showing  that  the  plaintiffs  had  the  right 
to  draw  or  assign.  Before  presentment  or  notice 
of  the  checks,  the  plain  tiffe'  insolvency  Was 
shown  by  a  notorious  act,  and  their  right  to  draw 
was  immediately  denied  by  defendant.  A  ven- 
dor's right  of  stoppage  in  transitu  is  defeasible 
in  one  way  only,  and  that  is,  when  the  goods  are 
represented  by  a  bill  of  lading,  which  is  in  the 
vendee's  possession  with  the  vendor's  assent,  and 
is  transferred  to  a  third  person  who  in  good 
faith  gives  value  for  it.  Here,  the  defendant  did 
nothing  to  mislead  third  persons,  and  the  plain- 
tiffs had  no  writing  to  assign.  The  facts  reveal 
no  superior  equity  in  the  persons  for  whose  use 
action  is  brought. 

We  are  impelled  to  the  conclusion :  ist.  That 
the  defendant  had  a  right  to  tender  back  the  dis- 
counted note  and  refuse  payment  to   the  legal 
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plaintiff;  and  2d,  That  the  assignees  have  no 
equities  superior  to  the  defendant,  and  there  can- 
not be  a  recovery  for  their  use. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J.    Green,  J.,  absent. 

Mercxjr  and  Sterrett,  JJ.,  dissent. 


Jan.  '80,  27S.  March  18,  1880. 

Commonwealth  v.  Lubcrg. 

Crimes — Embezzlement — Forgery — False  entries 
— State  and  Federal  jurisdiction — Practice — 
Form  of  indictment, 

A  teller  of  a  National  Bank,  incorporated  under  the 
laws  of  the  United  States,  may  be  convicted  in  a  State 
Court  upon  an  indictment  charging  him  with  fraudulently 
making  false  entries  in  the  books  of  the  bank  with  intent 
to  injure  and  defraud  the  bank. 

Such  an  offence  is  forgery  at  common  law. 

Commonwealth  v.  Beamish,  31  Sm.  389,  followed; 
Commonwealth  ex  rel,  Torrey  v,  Ketner,  8  Weekly 
Notes,  133,  distinguished. 

Semble,  that  an  indictment  for  such  an  offence,  laid  un- 
der the  statute,  and  not  charging  forgery  in  the  technical 
manner  required  by  strict  rules  of  the  common  law,  is 
nevertheless  good  under  the  Criminal  Procedure  Act. 

Error  to  the  Quarter  Sessions  of  Schuylkill 
County. 

Two  indictments  against  Charles  E.  Luberg. 

The  first,  No.  268,  May  Term,  1878,  charged 
him,  as  receiving  teller  of  the  First  National  Bank 
of  Mahanoy  City,  with  receiving  the  moneys, 
etc.,  therein  named,  and  unlawfully,  maliciously, 
wilfully  and  fraudulently  embezzling,  abstracting, 
and  misapplying  the  same,  with  intent  to  injure 
and  defraud,  in  the  first  count,  the  bank,  and  in 
the  second  count,  the  individual  stockholders. 

The  second  indictment.  No.  269,  May  Term, 
1878,  charged  hind  with  having,  as  th^  receiving 
teller  of  the  said  bank,  unlawfully,  maliciously, 
wilfully,  and  fraudulently  made  false  entries  in 
the  books,  reports,  and  statements  of  said  bank, 
with  intent  thereby  to  injure  and  defraud  said 
bank. 

The  bank  was  duly  incorporated  as  a  national 
bank  under  the  laws  of  the  United  States. 

Defendant  pleaded  **not  guilty,"  and  was 
found  guilty  under  both  indictments.  He  was 
sentenced  on  the  first  to  one  year's  imprisonment, 
to  take  effect  immediately;  and  on  the  second 
to  one  year's  imprisonment,  to  take  effect  **  im- 
mediately after  the  expiration  of  the  first." 

The  prisoner  took  this  writ,  assigning  for  error 
that  (i)  the  Court  had  no  jurisdiction  over  the 
offence  charged  in  the  first  indictment;  and  (2) 
the  Court  had  no  jurisdiction  over  the  offence 
charged  in  the  second  indictment. 


James  Ryony  for  the  plaintiff  in  error. 
There  was  no  common  law  offence  of  making 
false  entries. 

2  Russell  on  Crimes,  163-4. 
4  Black.  Com.  230-1. 
The  jurisdiction  lay  exclusively  in  the  United 
States  Courts,  which  is  exclusive,  unless  other- 
wise expressly  provided. 

Houston  V,  Moore,  5  Wheat.  i>24. 
I  Kent.  Com.  398. 
Curtis  Com.  176. 

The  National  Banking  Act  of  June  3,  1864,* 
contains  no  such  proviso,  hence  the  offence  of 
embezzlement  of  funds  of  a  national  bank  is 
cognizable  in  the  United  States  Courts  only. 
Commonwealth  v.  Felton,  loi  Mass.  204. 
State  V.  Tuller,  34  Conn.  280. 
Commonwealth  t/.  Barry,  116  Mass.  I. 

The  State  Court  had  no  jurisdiction  under  the 
Acts  of  Assembly.  That  of  June  12,  1878  (P. 
L.  1878,  196),  repealed  §§  112,  116,  117,  and 
119  of  the  Crimes  Act  of  i860  and  §  36  of  the 
Free  Banking  Act  of  186 1,  and  the  latter  relates 
only  to  offences  against  institutions  created  un- 
der it. 

The  case  is  finally  ruled  by  Commonwealth 
ex  reL  Torrey  z'.  Ketner  (8  Weekly  Notes,  133). 

A,  W.  Schalck,  District  Attorney  (with  whom 
were  Geo.  F,  Kcurcher  and  Lin  Bartholomew)^ 
for  the  defendant  in  error. 

♦  The  material  portions  of  that  Act  are  as  follows: — 

{55.  Every  president,  director,  cashier,  teller,  clerk, 
or  agent  of  any  association,  who  embezzles,  abstracts,  or 
wilfully  misapplies  any  of  the  moneys,  funds,  or  credits 
of  the  association;  or  who,  without  authority  from  the  di- 
rectors, issues  or  puts  in  circulation  any  of  the  notes  of 
the  association;  or  who,  without  such  authority,  issues  or 
puts  forth  any  certificate  of  deposit,  draws  any  order  or 
bill  of  exchange,  makes  any  acceptance,  assigns  any  note, 
bond,  draft,  bill  of  exchange,  mortgage,  judgment,  or  de- 
cree; or  who  makes  any  false  entry  in  any  book,  report, 
or  statement  of  the  association,  with  intent,  in  either  case, 
to  injure  or  defraud  the  association  or  any  other  company, 
body  politic  or  corporate,  or  any  individual  person,  or  to 
deceive  any  officer  of  the  association,  or  any  agent  ap- 
pointed to  examine  the  afiairs  of  any  such  association; 
and  every  person  who  with  like  intent  aids  or  abets  .  .  . 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
imprisoned  not  less  then  five  years  nor  more  than  ten. 

2  56.  And  he  it  further  enacted^  That  all  suits  and 
proceedings  arising  out  of  the  provisions  of  this  Act,  in 
which  the  United  States  vt  its  officers  or  agents  shnll  be 
parties,  shall  be  conducted  by  the  District  Attorneys  o ) 
the  several  districts,  under  the  direction  and  supervision 
of  the  Solicitor  of  the  Treasury. 

J  57.  And  be  it  further  enacted^  That  suits,  actions, 
and  proceedings  against  any  association  under  this  Act, 
may  be  had  in  any  Circuit,  District,  or  Territorial  Court 
of  the  United  States,  held  within  the  district  in  which 
such  association  may  be  established;  or  in  any  State, 
county,  or  municipal  court  in  the  county  or  city  iu  which 
said  association  is  located,  having  jurisdiction  in  similar 
cases ;  Provided,  however.  That  all  proceedings  to  enjoin 
the  comptroller  under  this  Act  shall  be  had  in  a  Circuit, 
District,  or  Territorial  Court  of  the  United  States,  held  in 
the  district  in  which  the  association  is  located. 
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Offences  against  the  United  States  are  fre- 
quently punished  in  the  State  Courts. 

Commonwealth  v,  Schaffer,  4  Dall.  27. 

White  V.  Commonwealth,  4  Bin.  418. 

Buckwalter  v.  United  States,  1 1  S.  &  R.  196. 

United  States  v,  Hutchinson,  4  Clark,  211. 

Bletz  V,  Columbia  National  Bank,  6  N.  91. 

Qaflin  v.  Houseman,  3  Otto,  130. 

Jctt  V,  Commonwealth,  7  Am.  Law  Reg.  N.  S.  260. 

United  States  v.  Amy,  Id.  267. 

Coleman  v.  State  of  Tennessee,  7  Otto,  309. 
It  is  the  nature  of  the  offence,  not  the  person 
offended,  which  determines  the  jurisdiction. 
But  the  offence  was  punishable  under  the  Act  of 
i860  {supra)  y  which  if  repealed  by  the  Act  of 
June  12,  1878,  was  not  so  done  until  after  in- 
dictment found. 

The  case  is  not  ruled  by  Comth.  ex  reL 
Torrey  v,  Ketner  (supra)  \  for  it  is  an  offence  as 
forgery  at  common  law. 

4  Blackstone,  247. 

2  East,  852. 

Rosco*s  Crim.  Ev.,  6  Am.  Ed.  467. 

I  Hawkins,  335. 

Comth.  V,  Biles,  3  Phila.  350. 

Brightly's  Dig.  529,  {J  726-9. 
It  is  now  too  late  to  take  exception  to  the 
jurisdiction  of  the  Court. 

Titusville    B.   &    L.   Association  v,  McCombs,  8 
Weekly  Notes,  124. 

Miltimore  v.  Miltimore,  4  "Wr.  155. 

WethenU  v,  Stillman,  15  Sm.  105-115. 

Spade  V.  Bruner,  22  Sm,  57-9. 

May  3,  1880.  The  Court.  The  second 
assignment  denies  the  jurisdiction.  The  plain- 
tiff in  error  was  convicted  upon  an  indictment 
charging  him  as  receiving  teller  of  the  First 
National  Bank  of  Mahanoy  City,  with  fraudulently 
making  false  entries  in  the  books,  reports,  and 
statements  of  said  bank  with  intent  to  injure  and 
defraud  the  said  bank,  and  we  are  asked  to  re- 
verse the  judgment  upon  the  ground  that  the 
offence  charged  having  been  committed  by  an 
officer  of  a  national  bank,  it  is  not  the  subject  of 
indictment  in  a  State  Court.  Commonwealth 
ex  relatione  William  Torrey,  decided  at  the 
last  term  (8  Weekly  Notes,  133),  was  relied  on 
to  sustain  this  position.  Torrey  was  indicted  as 
cashier  of  a  national  bank  with  embezzling  the 
ftmdsof  the  bank,  and  he  .was  discharged  upon 
habeas  corpus  for  the  reason  that  the  offence  was 
not  indictable  at  common  law,  and  our  statutes 
defining  and  punishing  the  offence  do  not  apply  to 
national  banks.  Here  the  indictment  charges  an 
offence  which  was  a  crime  at  common  law.  In 
Commonwealth  v.  Beamish  (31  P.  F.  Smith, 
389),  it  was  decided  that  the  fraudulent  altera- 
tion of  a  book  known  as  a  tax  duplicate  was  for- 
gery at  common  law.  It  is  plain,  under  this 
authority,  the  plaintiff  in  error  could  have  been 
indicted  for  forgery.  The  indictment  here  is 
laid  under  the  statute  and  does  not  charge  the 


offence  of  forgery  in  the  technical  manner  re- 
quired by  the  strict  rules  of  the  common  law, 
but,  as  in  Commonwealth  v.  Beamish,  is  good 
imder  our  Criminal  Procedure  Act.  That  the 
Act  of  Assembly  does  not  call  it  forgery  makes 
no  difference.     It  is  the  same  offence. 

The  first  assignment  alleges  error  in  another 
case  in  which,  the  plaintiff  in  error  was  convicted 
and  sentenced.  We  cannot  upon  this  writ  of 
error  reverse  a  judgment  in  another  case,  though 
against  the  same  party.  Nor  is  it  material,  as  the 
record  shows  the  plaintiff  has  served  out  the 
term  of  imprisonment  imposed  by  the  Court. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 


Jan.  '80, 331. 


Dando's  Appeal. 


March  18,  1S80. 


Husband  and  wife — Married  Woman's  Act — 
Executed  contracts  of  married  woman — Power 
of  married  woman  to  pledge  collateral  as  se- 
curity for  loan, 

A  married  woman,  owning  stock  as  her  separate  pro- 
perty, joined  with  her  husband  in  executing  a  promissory 
note,  and  depositing  a  certificate  of  stock  with  ihe  lender 
as  collateral  security  for  the  payment  of  the  loan.  The 
money  was  delivered  at  the  time  the  loan  was  made,  and 
was  not  used  by  her  for  necessaries,  nor  ^or  the  improve- 
ment of  her  real  estate.  The  pledge  authorized  the  len^ 
der,  on  non-payment  of  the  note,  to  sell  the  stock  without 
further  reference  or  notice  to  the  pledgors.  The  lender 
advanced  in  the  presence  of  both  husband  and  wife, 
without  knowledge  of  the  intended  disposition  of  the 
money,  and  in  consideration  of  the  transfer  and  delivery 
to  him  of  the  stock  as  collateral  security.  On  a  bill  in 
equity  filed  to  restrain  the  sale  of  the  collateral: 

I/eld  (sustaining  the  judgment  of  the  Court  below),  that 
the  contract  was  executed,  and  the  lender  could  retain 
the  stock  to  answer  the  purposes  for  which  in  good  faith 
it  was  pledged. 

Gordon,  Trunkey,  and  Sterrett,  JJ.,  dissent. 

Powers  of  married  woman  before  and  after  the  Act  of 
1848  reviewed  per  Mercur,  J. 

Appeal  from  the  Common  Pleas  of  Schuylkill 
County. 

Bill  in  equity,  filed  by  Margaret  Dando  by 
her  next  friend,  H.  A.  Kear,  against  George 
Batten. 

The  bill  set  forth  that  Margaret  Dando  is  a 
married  woman,  and  has  been  for  the  last  twenty 
years  living  with  her  husband  in  charge  of  his 
family,  and  as  such  was  well  known  to  the  de- 
fendant. That  she  was  possessed  in  her  own 
right,  not  acquired  from  or  in  any  way  by  or 
under  her  husband,  of  twenty  shares  of  the 
capital  stock  of  the  First  National  Bank  of 
Minersville,  and  the  certificate  was  issued  to  her, 
and  was  held  by  her.    That  on  or  about  the  4th 
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of  May,  1874,  she,  with  her  husband,  made  a 
joint  and  several  promissory  note  in  form  what 
is  generally  called  a  collateral  security  note,  and 
was  (as  near  as  she  is  able  to  say,  having  applied 
to  the  defendant  for  a  copy  of  the  same^  which 
was  refused)  as  follows : — 

I1035.00. 

MiNB&sviLLE,  May  4, 1874. 

Six  months  after  date,  we  or  either  of  us  promise  to 
pay  to  the  order  of  George  Batten  one  thousand  and 
thirty-five  dollars,  for  value  received,  without  defalcation. 
Along  with  the  foregoing  obligation  we  have  delivered  to 
said  George  Batten  certificate  No.  65,  for  twenty  shares 
of  the  capital  stock  of  the  First  National  Bank  of  Miners- 
ville,  as  collateral  secQrity  for  the  payment  of  the  same  on 
the  day  it  becomes  due,  which  collaterals  we  hereby  au- 
thorize and  emjx)wer  the  holder  of  this  promissory  note 
(provided  the  same  be  not  paid  at  maturity)  to  sell  and 
transfer  at  public  or  private  sale,  without  further  reference 
or  notice  to  us,  and  to  apply  the  proceeds  in  payment 
thereof,  together  with  interest  and  charges  incurred 
thereon;  thereafter,  should  any  deficiency  remain  un- 
paid, we  further  promise  and  agree  to  pay  the  same  to 
the  holder  hereof  on  demand. 

Stephen  Dando, 

No.  Due,  Margaret  Dando. 

That  with  said  note  said  certificate  of  stock 
was  deposited  with  George  Batten  (the  defen- 
dant). That  no  part  of  the  proceeds  of  said 
note  was  paid  to  her,  and  was  not  used  by  her 
for  necessaries  for  her  family,  nor  used  for  the 
improvement  of  her  real  estate;  and,  believing 
said  transaction  was  illegal  and  void,  she  notified 
the  said  bank  not  to  transfer  said  shares  of  stock 
to  said  Batten,  nor  to  allow  the  same  to  be  done 
upon  the  books  of  the  bank;  and  said  Batten 
was  also  duly  notified  that  she  claimed  said 
shares  of  stock,  and  demanded  him  to  return  the 
certificate  to  her,  but  he  neglected  and  refused 
to  return  the  same  to  her.  That  said  Batten 
disregarded  her  rights,  refused  to  return  her  the 
certificate,  and  had  advertised  the  same  to  be 
sold  at  public  sale  on  the  5th  day  of  April,  1879. 

The  bill  prayed  that  the  defendant  be  enjoined 
from  selling  said  stock,  and  that  he  be  directed 
to  deliver  said  stock  to  the  compainant. 

The  answer  admitted  that  the  complainant  is 
a  married  woman;  that  she  held  in  her  own 
name  twenty  shares  of  the  capital  stock  of  said 
bank;  that  the  certificate  was  issued  to  her 
therefor;  but  averred  that  of  the  mode  of  her 
acquiring  the  same,  defendant  had  no  know- 
ledge. A  copy  of  the  original  paper  was  set 
forth  similar  to  that  averred  in  the  bill,  except- 
ing that  the  words  "Along  with  the  foregoing 
obligation  we  have  delivered  twenty  shares  of 
the  stock  of**  were  substituted  for  the  words 
"Along  with  the  foregoing  obligation  we  have 
delivered  to  said  George  Batten  certificate  No. 
65,  for  twenty  shares  of  the  capital  stock  of.** 
The  answer  further  alleged  that  at  the  time  said 
note  was  executed,  and  the  certificate  for  twenty 


shares  of  stock  and  the  note  were  delivered  to 
him,  be  advanced  and  paid  upon  said  securities 
the  sum  of  |iooo,  the  sum  of  $1$  being  for 
interest  thereon  until  maturity  of  the  note. 
That  both  the  said  Margaret  and  her  husband 
were  present  at  the  time  the  money  was  paid  by 
the  defendant — as  to  whether  the  said  sum  of 
money  was  received  by  and  for  the  sole  use  of 
the  said  Margaret,  or  for  the  separate  and  sole 
use  of  the  said  Stephen,  or  for  their  joint  use, 
the  defendant  was  not  informed;  but  that  said 
sum  was  paid  to  them  -at  the  time  for  and  in 
consideration  of  the  said  shares  of  stock  being  so 
transferred  and  delivered  as  the  security  for  the 
re-payment  of  said  sum  of  money.  That  the 
note  was  not  paid  at  maturity,  nor  since  (except 
|i8o  interest),  but  that  the  full  amount  of  the 
note,  with  interest  since  maturity,  is  due  and 
uppaid,  and  owned  by  the  defendant.  That  he 
has  no  knowledge  whether  the  money  was  used 
for  complainant's  benefit  or  not,  and  admits  the 
notice  to  the  bank  not  to  transfer,  etc.,  and  to 
himself,  the  claim  of  ownership,  the  demand  of 
the  return  of  the  certificate  of  stock,  and  that 
he  had  advertised  and  was  about  to  sell  the  same 
at  public  sale. 

An  amendment  to  the  bill  set  out  that  the 
First  National  Bank  of  Minersville  was  organized 
under  the  Acts  of  Congress,  and  was  not  a  cor- 
poration created  under  the  laws  of  Pennsylvania ; 
and  contained  a  copy  of  the  certificate  of  stock, 
showing  that  it  was  only  transferable  on  the 
books  of  the  bank  by  her  or  her  attorney  on  its 
return. 

The  cause  was  heard  on  bill  and  answer,  and 
the  Court  refused  the  injunction  and  dismissed 
the  bill,  delivering  the  following  opinion : 

"In  so  far  as  the  writing,  thus  signed,  promises 
to  pay  to  the  defendant  the  sum  of  1 1035,  it  is  as 
against  her  worthless.  But  this  instrument  con- 
tains much  more  than  a  promise  to  pay  money. 
It  is  her  written  authority  to  the  defendant  or 
the  holder  thereof  to  sell  or  transfer  at  public  or 
private  sale  her  twenty  shares  of  stock,  and  it  is 
accompanied  with  the  actual  delivery  of  the  cer- 
tificate of  stock  itself.  The  property  in  question 
is  personalty,  and  the  method  of  its  transfer  is 
not  prescribed  by  the  Act  of  1848.  In  Hinney 
V.  Phillips  (14  Wr.  382),  Justice  Agnew  said, 
'  Before  the  passage  of  the  Act  of  1848,  securing 
the  separate  estate  of  married  women,  it  was  well 
settled  that  a  wife  might  dispose  of  such  estate 
(personalty)  by  gift  or  loan.  .  .  .  Since  the 
passage  of  that  Act,  her  power  over  her  own 
estate  is  not  less,  in  this  respect,  than  it  was  be- 
fore.* The  provision  that  her  estate  shall  not  be 
sold,  conveyed,  mortgaged,  or  encumbered  by 
her  husband  without  her  written  consent,  given 
in  the  mode  provided  by  the  Act,  is  not  a  re- 
striction upon  her  own  power  of  disposing  of 
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her  money  or  other  property  capable  of  transfer 
by  delivery,  but  was  intended  to  protect  her  from 
his  unauthorized  acts.  Ruling  of  like  character 
is  found  in  HafFey  et  ux,  v.  Carey  et  a/.  (2^  Sm. 
431),  and  Bond  v.  Bunting  (28  Sm.  210),  in  the 
latter  of  which,  her  assignment  of  a  portion  of  a 
life  insurance  policy  upon  the  life  of  her  husband, 
for  the  benefit  of  his  children  by  a  former  mar- 
riage, without  transfer  of  the  possession  of  the 
policy  to  the  transferees,  without  consideration 
and  without  acknowledgment,  was  held  good  as 
against  her  after  the  death  of  her  husband,  he 
having  joined  in  the  transfer  or  assignment 
thereof.  There  is  no  allegation  of  fraud  or  co- 
ercion in  obtaining  her  signature  to  the  writing 
in  question.  It  is  true  she  did  not  acknowledge 
this  instrument  'separate  and  apart  from  her 
husband/  though  he  joined  her  in  its  execution. 
But  that  a  married  woman  may  assign  or  transfer 
property  like  that  in  question,  without  an  ac- 
knowledgment, was  decided  in  Bond  v.  Bunting 
(supra),  and  other  cases  there  cited.  In  addition 
to  these  authorities,  we  find  recent  legislation 
upon  this  subject.  By  the  Acts  of  April  i,  1874 
(P.  L.  49),  and  May  14,  1874  (F,  L.  158),  ad- 
ditional powers  seem  to  have  been  conferred 
upon  her.  And  for  the  purpose  of  selling  and 
transferring  much  of  her  personal  property  she 
is  enabled  to  act  as  though  she  were  unmarried. 
The  certificate  of  stock  was  delivered  to  the  de- 
fendant, at  the  time  of  the  delivery  of  the  writing 
and  the  receipt  of  the  money.  The  property  in 
question  was  capable  of  no  other  delivery.  The 
writing  contains  the  power  to  transfer,  the  money 
remains  unpaid,  and  the  transaction  assumes  the 
character  of  an  executed  contract,  no  act  of  hers 
being  required  for  its  completion.  Under  the 
ruling  in  Fryer  v,  Bishell  et  ux,  (3  Norris,  521), 
we  think  her  right  to  equitable  relief  is,  to  say 
the  least,  doubtful,  and  to  doubt  the  legal  right 
of  an  applicant  to  an  injunction  is  to  refuse  it.'* 

Upon  final  hearing,  the  Court  referred  to  this 
opinion,  then  filed  of  record,  in  dismissing  the 
bill.  The  complainant  took  this  writ,  assigning 
for  error  the  refusal  of  the  injunction,  and  the 
dismissal  of  the  bill. 

Seth  Wi  Geer,  for  the  appellant. 

A  married  woman  is  incompetent  to  execute 
a  writing  obligatory,  or  other  personal  obliga- 
tion that  will  bind  her. 

Husbands  on  Married  Women,  {  54. 
Mahon  v.  Gormley,  12  H.  80. 
Imhoff  z/.  Brown,  6  C.  504. 

The  certificate  was  in  the  name  of  the  wife ; 
the  defendant  knew  it  was  her  property.  The 
note  was  made  by  her  and  her  husband  while 
together,  they  were  together  when  the  money 
was  paid,  and  in  law  it  was  his  note  and  not 
hers ;  he  received  the  money,  not  she.  If  the 
debt  had  been  contracted  for  necessaries  for  the 


use  of  herself  and  family,  it  would  have  been  his 
debt,  and  her  estate  could  not  have  been  charged 
with'  its  payment.  And  if  she  could  not  give  a 
note  nor  a  bond  for  a  debt  contracted  by  her  for 
necessaries,  can  she  give  a  note  for  money  taken, 
or  borrowed,  by  her  husband  and  her  together 
for  his  own  use  ? 

There  was  no  perfected  contract;  for  there 
was  no  power  of  attorney  to  transfer. 

In  Bond  v.  Bunting  (28  Sm.  210)  there  was 
an  absolute  assignment  of  part  of  an  insurance 
policy. 

The  Act  of  April  i,  1874  (P.  L.  1874,  49), 
does  not  apply,  for  it  relates  only  to  loans  of 
stock  in  any  corporation  created  under  the  laws 
of  the  Commonwealth. 

The  note  was  void,  for,  under  the  facts,  it  is 
presumed  to  have  been  done  under  the  husband's 
duress ;  it  follows  that  the  pledge  was  void. 

David  A,  Jones  (with  whom  was  Lin  Bartholo- 
mew),  for  the  appellee. 

The  provision  in  the  Married  Woman's  Act, 
that  a  married  woman's  estate  should  not  be 
conveyed,  mortgaged,  or  encumbered  without 
her  written  consent  given  in  the  mode  provided 
in  that  Act,  was  not  intended  as  a  restriction 
placed  upon  her  to  prevent  her  from  exercising 
absolute  authority  over  her  own  personal  estate 
in  possession,  but  a  protection  to  her  estate  as 
against  unauthorized  acts  of  her  husband.  The 
power  and  control  of  a  married  woman  over  her 
money  or  other  property,  capable  of  transfer  by 
delivery,  is  no  less  now  than  prior  to  the  jjassage 
of  the  Act  of  1848. 

There  is  no  allegation  of  fraud  or  coercion  on 
the  part  of  the  husband  over  the  wife.  The 
paper  contains  the  words:  "Without  fiuther 
reference  or  notice  to  us."  The  contract  was, 
therefore,  executed ;  and,  as  in  the  case  of  de- 
livery of  merchandise  to  a  married  woman,  the 
simultaneous  payment  of  the  price  thereof  out  of 
her  own  funds,  must  stand. 

May  3,  1880.  The  Court.  This  bill 
prayed  the  appellee  should  be  restrained  from 
selling  certain  bank  stock,  and  be  ordered  to 
deliver  the  certificate  thereof  to  the  appellant. 
The  case  was  heard  on  bill  and  answer.  The 
grounds  on  which  relief  was  asked  are  that  she 
was  a  married  woman,  that  the  stock  was  her 
separate  property,  and  that  she  and  her  husband 
deposited  the  certificate  of  stock  with  the  appel- 
lee as  collateral  security  for  the  payment  of 
money ;  but  the  money  for  which  the  same  was 
pledged  was  not  used  by  her  for  necessaries,  nor 
for  the  improvement  of  her  real  estate.*  The 
bill  contains  no  averment  of  fraud,  deception, 
or  undue  influence  in  procuring  the  certificate. 
It  further  appears,  both  by  bill  and  answer,  that 
it  was  delivered  at  the  time  the  loan  of  money 
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was  made ;  that  a  note  to  secure  the  payment 
thereof  signed  by  her  and  her  husband  was  then 
executed  and  delivered  by  them  to  the  appellee. 
After  language  usually  contained  in  a  promissory 
note,  it  proceeds  to  declare  "along  with  the 
foregoing  obligation,  we  have  delivered  twenty 
shares  of  the  stock  of  the  First  National  Bank  of 
Minersville  as  collateral  security  for  the  payment 
of  the  same  on  the  day  it  becomes  due,  which 
collateral  we  hereby  authorize  and  empower  the 
holder  of  this  promissory  note,  provided  the  same 
be  not  paid  at  maturity,  to  sell  or  transfer  at  pub- 
lic or  private  sale,  without  further  reference  or 
notice  to  us,  and  to  apply  the  proceeds  in  payment 
thereof,  together  with  interest  and  charges  in- 
curred thereon."  In  his  answer,  the  appellee 
avers  that  both  she  and  her  husband  were  pres- 
sent  when  he  advanced  the  money,  but  "as  to 
whether  the  said  sum  of  monev  was  received  by 
and  for  the  sole  use  of  the  said  Margaret,  or  for 
the  sole  and  separate  use  of  the  said  Stephen 
Dando,  or  for  their  joint  use,  this  defendant  is 
not  informed,  and  has  no  knowledge,  but  that 
the  said  sum  was  paid  to  them  at  the  time,  for 
and  in  consideration  of  the  said  shares  of  stock, 
being  so,  as  aforesaid,  transferred  and  delivered, 
as  the  security  for  the  repayment  of  the  said 
sum  of  money.'*  And  that  said  note  had  be- 
come due  and  was  unpaid,  and  held  and  owned 
by  him. 

Thus  it  appears  the  property  in  contention 
Was  personal  estate.  It  was  transferred  by  hus- 
band and  wife  jointly.  It  was  delivered  at  the 
time  the  consideration  therefor  was  received.  It 
was  accompanied  by  a  written  authority  to  sell 
that  contained  no  right  of  revocation.  Nothing 
remained  to  be  done  by  either  husband  or  wife 
to  pass  the  tide.  Prior  to  the  Act  of  1848,  a 
married  woman  might  sell  or  give,  when  accom- 
panied by  a  transfer  of  possession,  her  separate 
personal  estate  to  her  husband  or  to  a  stranger. 
(Towers  v,  Hagner,  3  Whar.  57 ;  Naglee  v.  In- 
gersoU,  7  Barr,  185 ;  Hinney  v.  Phillips,  14 
Wright,  382.)  A  married  woman  may  transfer 
her  separate  property  to  pay  a  present  or  future 
indebtedness  of  her  husband.  Her  power  over 
her  property  was  not  lessened  by  that  Act.  (Hin- 
ney V,  Phillips,  supra.)  She  may  transfer  it  in 
the  same  manner  that  she  could  have  done  be- 
fore. (Haffey  v,  Carev,  23  P.  F.  Smith,  431.) 
It  was,  therefore,  held  in  Bond  v.  Bunting  (28 
Id.  210)  that  she  may  assign  her  choses  in  action, 
her  husband  joining  in  the  act  of  disposition 
without  acknowledgment  of  any  kind.  When 
she  cannot  restore  the  consideration,  equity  will 
not  permit  her  to  repudiate  the  assignment  on 
the  ground  that  she  had  not  acknowledged  it. 
(Fryer  v,  Rishell  etux,,  3  Norris,  521.) 

Under  the  facts  shown,  it  would  be  a  fraud  on 
the  appellee,  which  equity  will  not  tolerate,  to 


now  permit  her  to  take  from  him  the  substantial 
security  on  which  he  parted  with  his  money. 
He,  therefore,  may  retain  it  to  answer  the  pur- 
pose for  which  in  good  faith  it  was  received. 
(Selden  v.  Merchants*  National  Bank  of  Mead- 
ville,  19  P.  F.  Smith,  424.)  The  learned  Judge 
committed  no  error  dismissing  the  bill. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Mercur,  J.  Gordon,  Trunkey, 
and  Sterrett,  JJ.,  dissent. 


Jan.  '80,  205.  March  1 1,  1880. 

Monroe  v.  Monroe. 

Evidence — Parol  to  vary  writing — Note  with 
confession  of  judgment  obtained  byt  fraud — 
May  be  opened  after  judgment  upon  two  amica- 
ble sci,  fas.  to  revive  ctssignmcnts  of  error — 
Rule  XXIIL—PracHce. 

The  defendant,  an  ignorant  man,  unable  to  read,  and 
just  able  to  write  his  name,  gave  a  note  to  the  plaintiff 
with  confession  of  judgment  and  waiver  of  exemption  in 
1863.  In  1868  and  again  in  1873  he  signed  an  amicable 
scire  facias  to  revive  with  confession  of  judgment  of  re- 
vival. In  1878  a  scire  facias  for  a  third  revival  issued 
and  was  served  on  the  defendant ;  he  thereupon  obtained 
a  rule  to  show  cause  why  the  judgment  should  not  be 
opened,  and  the  defendant  be  let  into  a  defence ;  which 
was  made  absolute  by  the  Court.  On  the  trial  he  testified 
that  the  confession  of  judgment  and  waiver  of  execution 
in  the  original  note  were  not  read  to  him  before  he  signed 
the  note ;  that  he  signed  it  supposing  it  to  be  a  promis- 
sory note,  and  with  the  understanding  that  the  plaintiff 
should  examine  his  books  and  see  what  the  defendant 
really  owed  him ;  that  the  writs  of  scire  facias  to  revive 
were  signed  by  him  without  any  knowledge  of  their  pur- 
port, and  upon  the  express  understanding  that  the  books 
were  to  be  examined : 

Held  (affirming  the  judgment  of  the  Court  below^,  that 
while  the  judgments  of  revival  so  obtained  wert  cm;um- 
stances  entitled  to  consideration  with  the  jury  in  deter- 
mining what  weight  should  be  attached  to  the  defendant's 
testimony,  they  could  not,  if  this  testimony  were  found  to 
be  true,  add  an3rthing  to  (he  validity  of  the  original  judg- 
ment 

The  assignments  of  error  to  the  answets  of  the  Court 
below  to  the  plaintiff's  points  were  not  in  accordance  with 
Rule  XXIII.  of  the  Supreme  Court,  which  requires  that 
**  the  points  and  answers  must  be  quoted  in  iotidem  verbis 
in  the  specification." 

Per  Paxson,  J.  We  might  well  decline  to  discuss 
them  for  this  reason. 

Error  to  the  Common  Pleas  of  Luzerne  Co. 

Feigned  issue  to  try  the  validity  of  a  judgment 
note,  the  note  to  stand  as  a  declaration.  Plea, 
payment  with  leave,  etc. 

The  facts  were  as  follows :  On  March  2, 1S63, 
Henderson  Monroe  signed  a  note  for  I501.75, 
payable  to  Perry  Monroe  or  bearer,  with  con- 
fession of  judgment  and  waiver  of  inquisition 
and  exemption.    Two  days  afterwards  a  judg- 
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ment  was  entered  thereon  in  the  name  of  Perry 
^lonroe  to  the  use  of  J.  S.  Koons.  On  Feb- 
ruary 29,  1868,  and  again  on  February  20,  1873, 
the  defendant  signed  an  amicable  scire  facias  to 
revive  with  confessions  of  judgment  thereon. 
On  February  5,  1878,  a  scire  facias  to  revive 
was  issued  and  served  on  the  defendant.  De- 
fendant thereupon  obtained  a  rule  to  show  cause 
why  the  judgment  should  not  be  opened,  etc. 
This  rule  having  been  made  absolute,  this  issue 
was  framed,  and  the  case  proceeded  to  trial. 

The  defendant  testified  that  Koons,  the  father 
of  the  equitable  plaintiff,  was  the  keeper  of  a 
country  diop,  where  he  had  been  in  the  habit  of 
dealing — making  purchases  and  selling  the  pro- 
duce of  his  farm ;  that  at  the  time  the  note  was 
signed  Koons  sent  for  him  to  come  and  make  a 
settlement ;  that  the  note  was  prepared,  waiting 
for  his  signature ;  that  Koons's  books  were  not 
present,  and  that  he  urged  him  to  bring  them  and 
ascertain  the  exact  balance,  and  he  would  sign 
the  note  for  that  amoimt ;  that  Koons  left  the 
room  three  times,  but  alleged  that  he  could  not 
find  his  books ;  and  that  he  finally  urged  Monroe 
to  sign  the  note  for  the  amount  on  its  face  I50 1.75, 
the  note  to  stand  for  whatever  might  ultimately 
prove  to  be  the  balance  due.  That  he  (Monroe) 
objected  to  the  amount  as  being  largely  in  excess 
of  what  the  true  balance  was;  but  that  he,  being 
quite  an  ignorant  man,  imable  to  read,  and 
merely  able  to  *' scratch"  his  name,  kept  no 
books  of  his  own,  and  had,  therefore,  no  written 
evidence  with  which  to  confront  Koons.  That 
Koons  read  over  the  note  to  him  as  if  it  were  a 
common  promissory  note,  omitting  the  confession 
of  judgment  and  the  waivers — expressly  saying 
in  answer  to  defendant's  question  that  he  would 
not  require  him  to  sign  a  "cut- throat*'  note. 
The  he  (Monroe)  thereupon  signed  the  note. 
That  he  never  was  troubled  for  payment,  and 
that  he  heard  no  more  of  it  till  the  amicable 
scire  facias  to  revive  was  brought  him,  which  he 
signed  without  the  least  knowledge  of  its  con- 
tents, and  only  upon  the  reiterated  understand- 
ing that  Koons's  books  were  to  be  examined,  and 
the  amount  ascertained;  and  that  the  second 
amicable  scire  fctcias  to  revive  was  signed  under 
similar  circumstances.  That  he  never  knew  of 
the  existence  of  the  judgment  imtil  the  third 
scire  facias  was  served  on  him.  Monroe  was 
corroborated  by  his  wife  as  to  the  circumstances 
attending  the  revivals. 

Koons's  testimony  as  to  the  signing  of  the  note 
was  in  direct  conflict  with  Monroe's.  He  testi- 
fied that  the  books  were  present,  and  that  the 
balance  was  obtained  from  them ;  that  Monroe 
was  informed  and  fully  understood  the  nature  of 
the  note  before  he  signed  it.  Koons's  reputation 
for  truth  was  alleged  to  be  bad  by  several  wit- 
nesses;  Monroe's  reputation  was  not  attacked. 


The  defendant  requested  the  Court  (Harding, 
P.  J.)  to  charge :  (i)  That,  if  the  jury  believe  that 
defendant  was  unable  to  read  the  note  in  evi- 
dence, and  the  plaintiff  read  it  for  him,  leaving 
out  the  confession  of  judgment  in  his  reading, 
thereby  causing  the  defendant  to  sign  a  note  in 
ignorance  of  its  true  contents,  the  plaintiff  can- 
not recover  in  this  case,  no  matter  what  may  be 
the  state  of  their  accounts.    Affirmed, 

(2)  If  the  jury  believe  that  the  defendant  was 
induced  to  sign  this  note,  or  confession  of  judg- 
ment, in  this  case,  under  a  mistaken  idea  of  its 
contents,  believing  it  to  be  a  conunon  promissory 
note,  when  in  fact  it  was  a  judgment  note,  with 
waiver,  caused  by  the  fraud  of  William  Koons, 
the  party  in  interest,  in  reading  to  him  a  part 
only  of  die  note  as  the  whole,  he,  the  defendant, 
would  not  be  prevented  from  mgJdng  defence  to 
the  note  by  reason  of  his  signing  the  revivals, 
unless  he  was  first  made  acquainted  with  the  true 
contents  of  the  original  note.     Affirmed. 

The  plaintiff  requested  the  Court  to  charge: — 

(i)  That,  if  the  jury  believe  that  the  note  was 
read  over  to  Henderson  Monroe  before  he  signed 
it,  there  was  no  fraud  in  the  transaction,  and  the 
verdict  should  be  for  the  plaintiff.     Affirmed. 

(2)  That  a  contract  originally  fraudulent  may 
be  ratified  without  any  additional  consideration ; 
that,  therefore,  if  Henderson  Monroe  signed  the 
renewals  or  revivals  of  this  judgment  without 
fraud  practised  upon  him  at  the  time  of  signing 
such  revivals,  and  negligently  or  carelessly  omit- 
ted to  have  the  same  read  to  him,  he  would  be 
estopped  from  denying  the  validity  of  the  original 
judgment.  '  Affirmed. 

(3)  That,  if  the  jury  believe  that,  at  the  time  of 
signing  the  original  note,  or  at  the  time  of  sign- 
ing either  of  the  renewals  of  the  same,  the  de- 
fendant was  aware  of  their  contents,  the  verdict 
must  be  for  the  plaintiff.     Affirmed. 

(4)  That  there  is  no  evidence  in  the  case  to 
show  any  fraud  practised  upon  Henderson  Mon- 
roe at  the  time  of  the  second  renewal ;  that  was, 
therefore,  an  affirmance  and  ratification  of  the 
original  contract.  Answer.  Affirmed  if  the  jiury 
find  the  facts  to  be  as  stated. 

In  the  general  charge  his  Honor  said :  The 
points  which  were  read  in  your  presence,  and 
which  were  presented  to  me  by  the  respective 
counsel,  were  affirmed,  modified,  or  negatived, 
as  you  will  recollect.  .  .  .  [This,  you  will  see, 
gentlemen,  is  purely  a  question  t)f  credibility 
between  William  Koons  on  the  one  side,  and 
Henderson  Monroe  on  the  other;  and  it  is  the 
exclusive  province  of  the  jury,  not  of  the  Court, 
to  pass  upon  this  important  feature  of  the  case.] 
^Fifth  assignment  of  error.)  You  heard  the  de- 
fendant testify ;  under  the  law  he  is  a  competent 
witness ;  his  credibility  is  for  you.  To  some  ex- 
tent his  testimony  was  corroborated  by  that  of 
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his  wife — certainly  as  to  the  amount  of  the  in- 
debtedness existing  between  them.  Again,  if, 
after  the  judgment  had  been  thus  given,  it  lay 
for  five  years,  as  is  alleged  pn  the  part  of  the 
defendant,  and  then  a  renewal  was  tjien  by  Mr. 
Koons,  or  by  some  one  for  him,  to  Henderson 
Monroe,  and  the  latter  signed  it,  as  he  said  he 
did,  upon  the  distinct  understanding  that  the 
books  were  to  be  examined,  and  the  basis  of  the 
actual  indebtedness  ascertained,  then  the  revival 
could  not  have  given  additional  validity  to  the 
original  debt.  You  must  take  these  men  as  they 
are.  You  are  intelligent,  and  know  the  rela- 
tions and  surroundings  of  people  in  the  country, 
situated  as  these  two  were.  [If,  at  the  time  the 
second  revival  was  taken,  Mr.  Monroe  was  in- 
duced to  sign  it,  as  he  says,  that  he  might  get  a 
statement  out  of  Mr.  Koons,  the  fact  that  he  ex- 
ecuted that  second  revival  gives  no  additional 
validity  to  the  original  judgment.]  (Fourth 
assignment  of  error.)  The  credibility  of  the 
witnesses  is  for  you.  It  is  alleged  that  William 
Koons  was  impeached;  six  or  seven  witnesses 
swore  upon  the  stand  that  his  reputation  for 
truth  and  veracity  was  bad.  You  remember  the 
other  questions  that  were  asked  them  by  the 
counsel  representing  Mr.  Koons.  This  is  one  of 
the  methods  known  to  the  law  of  contradicting  a 
witness.  Now,  is  the  credibility  of  William 
Koons,  as  connected  with  this  case,  affected  by 
the  testimony?  That  question  is  entirely  for 
you ;  it  is  not  for  the  Court  even  to  hint  in  re- 
lation to  it. 

Verdict  and  judgment  for  the  defendant. 
Plaintiff  took  this  writ,  assigning  for  error  :  (i) 
That  the  Court  erred  in  not  directing  the  jury 
that  their  verdict  should  be  for  the  plaintiff. 

(2)  The  Court  erred  in  not  answering  plaintiff's 
second  point  to  the  jury,  either  specifically  by 
reading  the  same,  or  in  the  general  charge. 

(3)  That  the  Court  erred  in  not  answering 
plaintiff's  third  point,  either  specifically  by  read- 
ing the  same  to  the  jury  as  a  part  of  the  charge, 
or  substantially  in  the  general  charge. 

The  fourth  and  fifth  assignments  were  to  the 
portions  of  the  general  charge  inclosed  in  brack- 
ets. 

Thos,  H,  Atherton  and  Allan  H,  Dickson^  for 
plaintiff  in  error. 

[Sharswood,  C.  J.  The  second  and  third 
assignments  of  error  are  not  in  accordance  with 
the  rules  of  Court.] 

The  parol  evidence  was  not  sufficiently  "clear, 
precise,  and  indubitable"  to  overthrow  the 
written  note. 

Todd  V,  Campbell,  8  C.  250. 
Faust  V,  Haas,  23  Sm.  295. 
Caufiman  v*  Long,  i  N.  72. 

The  defendant  does  not  allege  that  he  re- 
quested to  have  the  renewab  read  to  him.    This 


amounts  to  such  gross  carelessness  as  will  pre- 
vent his  being  protefcted  by  the  law. 
Greenfield's  Estate,  2  H.  496. 
R.  R.  V.  Shea,  I  N.  198. 
Even  if  fraud  in  obtaining  the  original  had 
been  fully  established,  the  defendant  would  be 
estopped  by  the  revivals. 
Persall  v,  Chapin,  8  Wr.  9. 
Seylan  v.  Carson,  19  Sm.  81. 
The  reference  to  the  plaintiff's  points  in  the 
general  charge  was  not  sufficient. 
Slaymaker  v.  St.  John,  5  W.  27. 
Tennbrook  v,  JaUce,  27  Sm.  396. 
It  was  the  province  of  the  Court,  and  not  of 
the  jury,  to  pass  upon  the  effect  of  signing  the 
renewals. 

Potu  V.  Wright,  I  N.  498. 
Q.  A,  Gates  J  for  defendant  in  error. 
The  Court  was  not  requested  to  direct  a  ver- 
dict for  the  plaintiff;  the  omission  to  do  so  can- 
not, therefore,  be  assigned  for  error. 
Davis  V,  Bigler,  12  Sm.  242. 
The  second  and  third  assignments  are  not  in  ac- 
cordance with  Rules  XXII.  and  XXIII.  of  this 
Court;  but  that  they  are  insubstantial  is  shown  by 
the  record,  which  shows  that  the  plaintiff's  points 
were  not  only  answered  but  affirmed.     There  is 
no  question  in  this  case  but  one  of  fact,  which 
the  jury  has  found  in  our  favor. 

May  3,  1880.  The  Court.  There  are  fiv^ 
assignments  of  error  in  this  case.  We  will  con- 
sider them  in  their  order. 

(i)  The  record  discloses  no  request  to  the 
Court  to  give  a  binding  instruction  to  the  jury 
to  find  a  verdict  for  the  plaintiff.  And  had 
such  request  been  made,  it  would  have  been  the 
duty  of  the  Court  to  decline  it.  The  facts  were 
for  the  jury. 

(2  and  3)  These  errors  are  not  properly  as- 
signed. The  points  referred  to  are  not  set  forth 
as  required  by  the  rules  of  Court.  We  might 
well  decline  to  discuss  them  for  this  reason.  The 
record  shows,  however,  that  they  were  read  to 
the  jury  and  affirmed.  That  they  were  not  fur- 
ther referred  to  by  the  Court  in  the  general 
charge  is  not  material. 

(4)  This  portion  of  the  charge,  standing  alone, 
looks  like  error;  but  an  examination  of  the  whole 
charge,  as  applied  to  the  facts  of  the  case,  shows 
that  it  was  not.  The  defendant — an  ignorant 
man  and  unable  to  read — had  signed  a  judgment 
note  in  favor  of  plaintiff  for  an  alleged  indebt- 
edness to  William  Koons,  dated  March  2,  1863, 
for  J501.75.  The  note  contained  a  waiver  of 
inquisition  and  all  exemption  laws,  as  well  as  the 
declaration  that  it  was  **  for  debt  before  the  4th 
day  of  July,  1849."  There  was  evidence  to  go 
to  the  jury  that  the  note  was  obtained  by  fraud ; 
that  at  most  it  was  but  a  cautionary  note ;  that 
the  amount  due,  if  anything,  was  subsequently 
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to  be  settled  by  an  examination  of  William 
Koons's  books,  the  defendant  having  kept  no 
account,  except  in  his  head,  and  that  Koons 
(the  real  plaintiff),  in  reading  it  to  the  defend- 
ant, had  suppressed  a  material  part.  The  judg- 
ment entered  on  this  note  was  revived  by  ami- 
cable scire  facias j  signed  by  the  defendant  in 
1868,  and  again  in  1873.  After  the  second 
revi^,  upon  the  application  of  the  defendant, 
the  original  judgment  was  opened  and  he  was 
let  into  a  defence. 

The  question  now  under  discussion  relates  to 
the  effect  of  the  revivals  upon  the  original  judg- 
ment. As  to  the  first  revival,  the  learned  Judge 
instructed  the  jury  in  his  general  charge  as  fol- 
lows :  "  Again,  if,  after  the  judgment  had  been 
thus  given,  it  lay  for  five  years,  as  is  alleged  on 
the  part  of  the  defendant,  and  then  a  renewal 
was  taken  by  Mr.  Koons,  or  by  some  one  for 
him,  to  Henderson  Monroe,  and  the  latter 
signed  it,  as  he  said  he  did,  upon  the  distinct 
understanding  that  the  books  were  to  be  exam- 
ined and  the  basis  of  the  actual  indebtedness 
ascertained,  then  the  revival  could  not  have 
given  additional  validity  to  the  original  debt.'* 
This  instruction  was  not  complained  of,  and  it  is 
referred  to  now  only  as  it  bears  upon  the  charge 
in  relation  to  the  second  revival,  and  which  forms 
the  subject  of  the  fourth  assignment.  The  por- 
tion of  the  charge  referred  to  is  as  follows :  **  If 
at  the  time  the  second  revival  was  taken,  Mr. 
Monroe  was  induced  to  sign  it,  as  he  says,  that 
he  might  get  a  statement  out  of  Mr.  Koons,  the 
fact  that  he  executed  the  second  revival  gives  no 
additional  validity  to  the  original  judgment.'* 
If  the  original  judgment  was  obtained  by  fraud 
and  misrepresentation,^  and  the  subsequent  re- 
vivals were  but  a  continuation  of  such  fraud  and 
misrepresentations,  it  is  difficult  to  see  how  such 
revivals  could  add  anything  to  the  vaHdity  of  the 
original  judgment.  The  mere  fact  of  the  re- 
vivals might  have  been  a  circumstance  entitled 
to  some  consideration  with  the  jury  in  deciding 
as  to  how  much  weight  should  be  attached  to  the 
defendant's  testimony,  but  no  such  point  is  in- 
volved in  this  assignment.  If  the  defendant's 
story  is  believed,  the  revivals  could  not  add  to 
the  validity  of  the  original  judgment,  for  the 
reason  that  they  were  obtained  by  fraud,  and 
fraud  vitiates  ever3rthing  it  touches. 

(5)  The  portion  of  the  charge  embraced  in 
this  assignment  is  not  error,  when  read  in  its 
connection  with  the  general  charge.  The  re- 
mark of  the  Court  had  reference  only  to  the 
contradictory  statements  of  William  Koons  on 
the  one  side  and  Henderson  Monroe  on  the 
other.  As  between  them  it  was,  as  the  Court 
stated,  purely  a  question  of  credibility. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 


(^oxwxvoxi  illeas— IBqultg. 


C.  P.  No.  I.  June  14,  1880. 

Lockhard  v.  McKinley.   * 

Attorney  and  client — Constructive  fraud — 
Equity — An  attorney  can  make  no  profit  out 
of  his  office  to  the  prejudice  of  his  clienfs  in- 
terest— Fraud  in  equity  includes  all  actSy 
omissions^  and  concealments^  which  involve  a 
breach  of  legal  or  equitable  duty  or  confidence 
justly  reposed^  injurious  to  another. 
Note.  Baker  v.  Humphrey^  Supreme  Court  of 
U,  S,,  reported. 

Sur  answer  and  demurrer  to  bill  in  equity. 
The  bill  set  forth,  in  substance,  that  the  de- 
fendant was  employed  by  the  plaintiff  as  his  at- 
tomey-at-law  to  collect  a  judgment  against  one 
McCloskey;  and  certain  real  estate  belonging  to 
McCloskey  was  shown  to  the  attorney,  out  of 
which  the  money  could  be  made;  that  at  the 
time  defendant  was  employed,  he  (defendant) 
had  a  mortgage  against  said  property  for  a  loan 
made  to  McCloskey,  of  which  fact,  however,  the 
plaintiff  was  not  then  informed;  th^t  subse- 
quently the  defendant  made  additional  loans  to 
McCloskey,  and  to  secure  the  whole  took  a  con- 
veyance of  the  said  property  to  himself.  The 
bill  prayed  that  defendant  might  be  decreed  to 
hold  the  said  property  in  trust  for  plaintiff,  sub- 
ject to  the  payment  of  the  money  advanced  be- 
fore defendant's  employment  as  attorney  began. 
The  answer  denied  certain  allegations  in  the 
bill,  and*  expressed  a  willingness  to  convey  the 
properties  upon  payment  of  the  entire  amount 
of  money  advanced;  and  demurred  to  the  prayer 
of  the  bill  on  the  ground  that  the  defendant  can- 
not be  made  to  lose  the  advances  subsequent  to 
his  retainer  as  counsel,  as  they  were  not  in  fraud 
of  plaintiff,  but  to  secure  former  investments. 
Bedelly  for  plaintiff. 
It  is  a  settled  principle  that  any  one  occupying 
a  fiduciary  or  quasi  fiduciary  position  cannot  ac- 
quire thereby  any  personal  advantage  touching 
the  subject  of  the  trust  or  any  interest  antago- 
nistic to  that  of  the  cestui  que  trust. 

Kerch  v.  Sandford,  I  Lead.  Cas.  £q.  62,  note. 
Maul  V.  Rider,  I  Sm.  384. 
Beegle  v.  Wenti,  5  Id.  374. 
Church  f/«  Ruland,  14  Id.  432. 
Squires's  Appeal,  20  Id.  266. 
Steinruck's  Appeal,  Id.  289. 
This  rule  applies  to  the  relation  existing  be- 
tween an  attorney  and  his  client,  and  will  be 
rigidly  enforced  in  favor  of  the  latter. 

Bbpham's  Equity,  8  93  5  I  Perry  on  Trusts,  {  178. 
Galbraiih  v.  Elder,  8  W.  81. 
Downey  v.  Gerrard,  3  Gr.  64. 
Smith  V.  Brotherline,  12  Sm.  461. 
Cleavinger  v.  Reimar,  3  W.  &  S.  486. 
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Whenever  title  to  land  is  procured  through 
the  abuse  of  such  a  confidential  relation,  the  law 
raises  a  constructive  trust  in  favor  of  tiie  party 
injured  thereby. 

Rankin  v.  Porter,  7  W.  387. 

Duff  V,  Wilson,  22  Sm.  442. 

Dickey's  Appeal,  23  Id.  218. 

In  such  cases  it  is  not  necessary  to  show  actual 
fraud.     The  rule  is  founded  on  public  policy. 
Webb  V,  Dietrich,  7  W.  &  S.  401. 
Chorpenning's  Appeal,  8  Cas.  315. 

Fierce  Archer^  for  defendant. 

So  much  of  the  bill  as  prays  an  avoidance  of 
the  loan  advanced  after  the  relation  of  counsel 
and  client,  is  bad. 

Smith  V,  Brotherline,  12  P.  F.  S.  469. 
Henry  v,  Raiman,  i  Casey,  359. 

No  case  decides  that  a  lawyer  is  bound  to  dis- 
close to  his  clients  his  private  transactions  with 
their  debtors,  who  owed  him  before  he  knew 
the  clients. 

There  is  no  bad  faith  charged  here;  no  ad- 
vantage to  the  defendant,  and  no  loss  to  the 
plaintiff,  for  if  defendant  had  not  made  the  loan, 
plaintiffs  position  was  not  improved.  He  had 
no  lien  to  be  affected  for  near  two  years  after 
the  last  loan  and  security  given.  "Who  shall 
complain?" 

Gibson,  C.  T.,  in  Dobbins  v,  Stevens,  17  S.  &  R.  15. 

The  plaintiff  can  at  best  make  defendant  his 
trustee ;  that  is,  take  his  place  on  re-paying  his 
loan.  This  we  have  always  tendered,  and  now 
tender. 

**  There  is  nothing  in  his  being  defendant's 
attorney  in  the  suit  to  prevent  his  being  a  bid- 
der, if  he  took  no  undue  step  to  the  prejudice  of 
his  client." 

Per  Sergeant,  J.,  Deviney  v.  Norris,  8  W.  315. 

C.  A.  V. 

July  3,  1880.  The  Court  (after  reciting  the 
facts).  It  is  a  well  settled  principle  that  an  at- 
torney cannot  make  a  profit  out  of  his  office  to 
the  prejudice  of  the  rights  and  interests  of  a 
client.  But  where  investments  are  made  by 
counsel  bona  fide^  before  the  client  has  a  lien  or 
interest  which  is  thereby  prejudiced,  he.  cannot 
be  said  to  be  guilty  of  actual  fraud.  In  support 
of  this  doctrine  Smith  v,  Brotherline  (12  P.  F.  S. 
469),  and  Henry  v.  Raiman  (i  Casey,  359),  are 
cited.  The  first  of  these  cases  asserts  the  doc- 
trine with  great  distinctness,  Mr.  Justice  Shars- 
wooD  holding,  that,  the  relation  between  attorney 
and  client  being  one  of  confidence,  whether  he 
acts  on  information  derived  from  the  client  or 
from  any  other  source,  he  is  afifected  with  a  trust. 
The  rule  is  asserted  to  be  an  unbending  one,  and 
without  exception,  that  when  an  attorney  buys  a 
title  outstanding  or  adverse  to  the  land,  as  to 
which  he  has  been  consulted  or  employed,  he 
buys  for  the  client,  if  the  client  should  elect  to 
take  it.    The  cestui  que  trust  must,  of  course,  if 


he  asks  a  chancellor  to  assist  him,  do  equity,  by 
reimbursing  the  outiay  and  costs  of  the  trustee, 
unless  it  may  be  in  a  case  of  manifest  fraud  in- 
tended and  attempted  to  be  perpetrated.  The 
sufficiency  of  the  ground  of  demurrer  turns  on 
the  question  as  to  what  constitutes  a  fraud  perpe- 
trated by  an  attorney  on  his  client.  Is  it  of 
necessity  actual  and  intentional  fr^ud  only?  Or 
may  it  consist  of  acts  which,  though  wanting  in 
candor,  or  in  such  a  disclosure  as  good  faith  and 
fair  dealing  requires  in  a  transaction  between 
counsel  and  client,  although  free  from  wrongful 
purpose,  are  yet  of  necessity  such  as  to  prejudice 
the  interests  of  the  client,  to  the  gain  or  advan- 
tage of  the  counsel.  In  Story's  Equity,  section 
187,  the  principle  is  stated  to  be :  Fraud  in  the 
judgment  of  a  Court  of  Equity  properly  includes 
all  acts,  omissions,  and  concealments  which  in- 
volve a  breach  of  legal  or  equitable  duty  or  con- 
fidence, justly  reposed,  which  are  injurious  to  an- 
other, or  by  which  an  undue  and  unconscientious 
advantage  is  taken.  In  Galbraith  v.  Elder  (8 
Watts,  87),  the  Supreme  Court  decided  that  an 
attorney  who  has  been  consulted  respecting  title 
to  lands,  cannot  become  a  purchaser  thereof  and 
set  up  such  title  against  his  client.  He  will  be 
deemed  a  trustee  by  construction  of  law. 

There  are  times  and  circumstances  when  a  non- 
disclosure of  material  facts  will  amount  to  a 
fraudulent  concealment.     This  general  principle 
is  too  well  established  to  require  the  citation  of 
elementary  authority  or  decided  cases  to  support 
it.     It  is  a  rule  founded  not  only  in  sound  morals, 
but  is  recognized,  as  between  principal  and  agent 
or  client  and  iattomey,  as  a  rule  of  policy,  to 
which  parties  will  be  strictly  held.     But  when 
the  case  is  one  in  which  there  is  not  merely  the 
intentional  concealment  of  material  facts,  but 
some  acts  purposely  done,  founded  on  knowl- 
edge which  ought  to  have  been  disclosed,  and  by 
wluch  the  client  is  prejudiced  and  the  attorney 
derives  a  benefit,  the  case  stands  clearly  within 
the  definition  of  constructive  fraud  at  least ;  and 
whether  the  fraud  be  actual  or  constructive,  the 
principle  on  which  the  demurrer  is  based  has  no 
application  to  a  case  like  the  one  raised  by  these 
pleadings.     We  do  not  see  on  what  principle  the 
subsequent  advance  of  the  defendant  can  be  sus- 
tained!.    It  may  be  admitted,  for  the  sake  of  the 
argument,  that  the  defendant  was  not  bound  to 
make  known  the  fact  to  the  plaintiff  that  he  had 
made  a  first  loan  to  McCloskey,  which  was  se- 
cured by  a  mortgage  on  the  property,  but  no  one 
will,  we  think,  question  that  it  would  have  been 
better  if  he  had  done  so,  that  the  client  might 
have  had  that  the  fact  before  him  before  employ- 
ing the  defendant  to  collect  his  claim.     If  it  had 
been  communicated,   he  could    have   decided 
whether  an  attorney  holding  a  prior  incumbrance 
was  the  most  suitable  person  to  be  intrusted 
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with  the  perfonnance  of  that  duty.  But  the 
more  advanced  proposition  is  to  us  clear  that 
after  the  professional  relation  was  once  estab- 
lished Mr.  McKinley  could  secretly  acquire  no 
interest  in  the  land  which  would  hinder  or  delay 
or  prevent  the  plaintiff  collecting  his  full  demand 
against  McCloskey.  This  conclusion  requires 
that  the  demurrer  be  overruled,  and  it  is  so  or- 
dered. 
Opinion  by  Allison,  J. 


[Supreme  Couet  of  United  States.— Oct.  T.  1879. 

*  (Sm  11  central  Law  Joarn.  196,  Aug.  IS,  1880.) 

Baker  v.  Humphrey. 

Attorney  and  client — Attorney  acting  for  adverse 
interest — Fraud — Equity* 

▲n  ftttomej  c&nnot  ia  any  ease,  without  the  client's  consent, 
bnj  and  hold  otherwise  than  in  trast,  any  adverse  tiJe  or  inier- 
Mt  tonohiag  the  thing  to  which  hli  emplojmeAt  relates. 

B.,  who  had  agreed  to  sell  lands  to  which  he  claimed  title,  to 
R.  k  8.  for  $>00U,  employed  W..  an  altorne/.  who  had  long  been 
employed  by  him  to  do  legal  business,  to  draw  the  ooatract  of 
sale,  which  W.  did,  and  witnessed  its  execution.  U.  &  8.  then 
emplored  W.  to  examine  the  title.  In  dulng  tuls  W.  found  that 
the  title  was  apparently  in  C,  though  C.  had  never  asserted  it. 
W.,  for  a  consideration  of  $23,  represented  that  he  wisiied  it  to 
protect  the  title  of  clients,  procured  a  conveyanco  of  the  lands 
to  his  brother  from  G.  The  brother  was  not  cognisant  of  this 
transaction.  Thereafter  W.  instituted  an  action  of  ejectment  in 
his  brother's  name  to  recover  the  lands.  In  an  action  by  B.  to 
have  the  de«d  to  the  brother  of  W.  declared  fraudulent,  etc. : 
ifoU,  that  the  relation  of  client  and  counsel  subulsted  between 
B.  and  W.,  and  the  conYeyance  from  C.  to  the  brother  inured  to 
the  benefit  of  B. 

Appeal  in  equity  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  Court, 
of  which  the  following  is  an  extract  :— 

•  •••••• 

But  there  is  another  and  a  higher  ground  upon  which 
our  judgment  may  be  rested.  The  relation  of  client  and 
counsel  subsisted  between  the  attorney  and  Baker.  •  .  . 
Whether  the  relation  subsisted  previously,  or  was  created 
only  for  the  purpose  of  the  particular  transaction  in  ques- 
tion«  it  carried  with  it  the  same  consequences.  (William- 
son V.  Morixuty,  19  W.  R.  Irish  Law  and  £q.  818.) 

It  is  the  duty  of  an  attorney  to  advise  the  client  promptly 
whenever  he  has  any  information  to  give  which  it  is  im- 
portant the  client  should  receive.  ( Hoopes  v,  Burnett,  26 
Miss.  428;  Jett  V.  Hempstead,  25  Ark.  462;  Foy  v. 
Cooper,  3  Q.  B.  N.  S.  937.)  In  Taylor  v,  Blacklow,  (3 
Bing,  N.  C  235),  an  attorney,  employed  to  raise  money  on 
a  mortgage,  learned  the  existence  of  certain  defects  in  his 
client's  title,  and  disclosed  them  to  another  person.  As  a 
consequence,  his  client  was  subjected  to  litigation,  and 
otherwise  injured.  It  was  held  that  an  action  would  lie 
against  the  attorney,  and  that  the  client  was  entitled  to 
recover.  In  Com.  Dig.,  tit.  "  Action  on  the  case  for  de- 
ceit, A.  5,**  it  is  said  that  such  an  action  lies  **  if  a  man, 
bcmg  entrusted  in  his  profession,  deceive  him  who  en- 
trusted him,  or  if  a  man  retained  of  counsel  became  after- 
wards of  counsel  with  the  other  party  in  the  same  cause, 
or  discover  evidence  or  secrets  of  the  cause.  So,  if  an 
attorney  act  deceptive  to  the  prejudice  of  his  client,  as  if 
by  collusion  with  the  demandant,  he  make  default  in  a 
real  action  whereby  the  land  is  lost"  It  has  been  held 
that  if  counsel  be  retained  to  defend  a  particular  title  to 
real  estate,  he  can  never  thereafter,  imless  his  client  con- 


sent, buy  the  opposing  title  without  holding  it  in  trust  for 
those  then  having  the  title  he  was  employed  to  sustain. 
(Henry  v.  Raiman,  25  Pa.  St  354.)  Without  expressing 
any  opinion  as  to  the  soundness  of  this  case  with  respect  to 
the  extent  to  which  the  principle  of  trusteeship  is  asserted, 
it  may  be  laid  down  as  a  rule  that  an  attorney  can  In  no 
case,  without  the  client's  consent,  buy  and  hold  otherwise 
than  in  trust,  any  adverse  title  or  interest  touching  the 
thing  to  which  his  employment  relates.  He  cannot  in 
such  a  way  put  himself  in  an  adversary  position  wiihout 
this  result.  The  cases  to  this  effect  are  venr  numerous, 
and  they  are  all  in  harmony.  We  refer  to  a  few  of  them. 
(Smith  V.  BrotherUne,  62  Pa.  St  461 ;  Davis  v.  Smith,  43 
Vt  269;  Wheeler  v.  Willard,  44  Id.  641;  Giddings  & 
Coleman  V.  Eastman,  5  Paige,  561 ;  Moore  v.  Bracken,  27 
IlL  23;  Harper  v.  Perry,  28  Iowa,  57;  Hockenburyr. 
Carlisle,  5  Watts  &  S.  349 1  Hobday  v.  Peters,  6  Jur.  N.  S. , 
pt.  1, 794;  Jett  V,  Hempstead,  25  Ark.  463;  Case  v.  Car- 
rol, 35  N.  Y.  385 ;  Lewis  v.  Hillman,  3  House  of  Lords, 
607.)     .... 

The  case  in  hand  is  peculiarly  a  fit  one  for  the  applica- 
tion of  the  principle  we  have  been  considering.  It  is 
always  dangerous  for  counsel  to  undertake  to  act,  in  regard 
to  the  same  thing,  for  parties  whose  interests  arc  diverse. 
Such  a  case  requires  care  and  circumspection  on  his  part. 
Here  there  could  be  no  objection,  there  being  no  appa- 
rent conflict  of  interests ;  but  upon  discovering  that  the  title 
was  imperfect,  it  was  the  duly  of  the  attorney  promptly  to 
report  the  result  to  Baker,  as  well  as  to  Hurd  &  Smith,  and 
to  advise  with  Ae  former,  if  it  were  dethed,  as  to  the  best 
mode  of  curing  the  defect  Instead  of  doing  this,  he  care- 
fully concealed  the  facts  from  Baker,  gave  Hurd  &  Smith 
the  choice  of  buying,  and,  upon  their  declining,  bought 
the  property  for  himself,  and  has  since  been  engaged  in  a 
bitter  litigation  to  wrest  it  from  Baker.  For  his  lapse  at 
the  outset  there  might  be  some  excuse,  but  for  his  conduct 
subsequently  there  can  be  none.  Both  are  condemned 
alike  by  sound  ethics  and  the  law.  They  are  the  same 
upon  the  subject  Actual  fraud  in  such  cases  is  not  neces- 
sary to  give  the  client  a  right  to  redress.  A  breach  of 
duty  is  "  constructive  fraud,"  and  is  sufficient.  (Story's 
Eq.  sees.  258,311.)  . 

The  leeal  profession  is  found  wherever  Christian  civili- 
zation exists.  Wiihout  it  society  could  not  well  go  on. 
But,  alike  all  other  great  instrumentalities,  it  may  be  po- 
tent for  evil  as  well  as  for  good.  Hence  the  importance 
of  keeping  it  on  the  high  plane  it  ought  to  occupy.  Its 
character  depends  upon  the  conduct  of  its  members. 
They  are  officers  of  the  law,  as  well  as  the  agents  of  those 
by  whom  they  are  employed.  Their  fidelity  is  guaranteed 
by  the  highest  considerations  of  honor  and  good  faith,  and 
to  these  is  susperadded  the  sanction  of  an  oath.  The 
slightest  divergence  from  rectitude  involves  the  breach  of 
all  these  obligations.  None  are  more  honored  or  more 
deserving  than  those  of  the  brotherhood  who,  uniting 
ability  with  integrity,  prove  faithful  to  their  trusts  and 
worthy  of  the  confidence  reposed  in  them.  Courts  of  jus- 
tice can  best  serve  both  the  public  and  the  profession  by 
applying  firmly,  upon  all  proper  occasions,  the  salutary 
rules  which  have  been  established  for  their  government  in 
doing  the  business  of  their  clients. 

We  shall  discharge  that  duty  in  this  instance  by  revers- 
ing the  decree  of  the  Circuit  Court,  and  remanding  the 
case,  with  directions  to  enter  a  decree  whereby  it  shall  be 
required  that  the  complainant.  Baker,  deposit  in  the 
clerk's  office  for  the  use  of  the  defendant,  George  P.  Hum- 
phrey, the  sum  of  ^25,  and  that  Humphrey  thereupon  con- 
vey to  Baker  the  premises  described  in  the  bill,  and  that 
the  deed  contain  a  covenant  against  the  grantor's  own 
acts,  and  against  the  demands  of  all  other  persons  claim- 
ing under  him. 

And  it  is  so  ordered.] 
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C.  p.  No.  2.  May  22, 1880. 

Gilbert  &  Sullivan  v.  Bacher  &  Bonen 

lights  of  authors  in  uncopyrighted  works — Per- 
formance of  an  opera  on  the  stage  is  no  publi- 
cation— //  gives  no  right  to  print  the  music 
from  memory  or  otherwise. 

Sur  motion  for  preliminary  Injunction. 

The  plaintiffs  in  their  bill  set  forth  that  they 
were  the  authors  and  sole  owners  of  a  new 
comic  opera  entitled  "The  Pirates  of  Penzance, 
or  the  Slave  of  Duty/*  and  of  the  words  and 
music  thereof;  that  the  said  opera  had  been  pro- 
duced upon  the  stage  in  the  United  States  by 
their  licensee,  Richard  D*Oyly  Carte,  in  the 
year  1879,  and  had  acquired  a  great  and  valu- 
able reputation ;  that  the  same  had  never  been 
cop)rrighted,  nor  had  it  ever  been  published,  ex- 
cept by  performance  on  the  stage;  the  whole 
work  was  kept  in  manuscript,  and  the  only 
copies  made  had  been  such  as  were  necessary  for 
proper  rehearsal  and  performance  on  the  stage ; 
that  the  defendants,  Theodore  A.  Bacher  and 
W.  H.  Boner,  trading  as  W.  H.  Boner  &  Co., 
had,  without  license  and  in  violation  of  the 
rights  of  the  plaintiffs,  published  and  exposed 
for  sale  in  Philadelphia  and  elsewhere  large 
numbers  of  certain  publications  containing  re- 
productions of  many  parts  of  the  music  of  the 
said  opera.  The  bill  prayed  discovery,  an  ac- 
count, and  an  injunction  to  restrain  the  defend- 
ants from  advertising  or  publishing,  exposing 
for  sale,  or  selling  any  of  the  said  publications, 
or  any  publications  containing  the  words  or  mu- 
sic of  the  said  opera. 

The  affidavit  of  the  author  of  **  Memories  of 
the  Pirates  of  Penzance'*  (one  of  the  publica- 
tions complained  of)  set  up  that  the  work  was 
an  original  one ;  that  it  had  been  suggested  to 
him  by  hearing  the  performance  of  the  opera  in 
places  of  amusement ;  that  everything  except 
the  upper  line  of  the  score  (which  contained  the 
melody  which  he  remembered)  was  entirely  his 
own,  and  that  he  had  taken  no  notes  of  the  mu- 
sic at  the  time  of  hearing  the  opera. 

Thomas  Mart^Jr,,  for  the  motion. 

A  public  performance  is  not  such  a  publica- 
tion as  will  authorize  any  one  to  print  a  play  or 
opera  obtained  at  such  performance  by  any  sur- 
reptitious means. 

Nor  is  any  such  right  given  where  the  airs  or 
tunes  have  been  carried  away  in  memory  and 
afterwards  printed  and  sold  for  profit. 

French  v,  Connely,  N.  Y.  Weekly  Digest,  197. 

Keene  v,  Kimball,  16  Gray,  545. 

Drone's  Law  of  Property  in  Intellectual  Productions, 

p.  566-72. 
2  Morgan's  Law  of  Literature,  p.  330  et  seq, 

J,  R.  Sypher,  contra. 

The  bill  ought  to  set  out  that  the  airs  have 
been  obtained  surreptitiously. 


Keene  v.  Wbeadey,  9  Am.  L.  Keg.  33. 

The  airs  of  the  opera  in  question  have  been 
given  to  the  ears  of  large  audiences,  so  that  they 
could  go  home  and  play  them  over  on  the  piano 
or  the  flute ;  thus  the  airs  have  become  public 
property.  Now  the  author  of  this  publication, 
"Memories  of  the  Pirates  of  Penzance,"  has 
gone  home,  and  recalling  only  the  melody,  the 
upper  notes  of  the  score,  has  arranged  a  piano 
accompaniment  for  it  which  is  entirely  original. 
It  has  been  held  that  to  produce  a  piec»  of  music 
for  the  piano  from  an  opera  score  is  an  original 
work.  The  only  question,  therefore,  is,  had  the 
author  of  this  work,  having  heard  the  airs,  the 
right  to  use  them  in  this  way?  This  opera  not 
being  copyrighted,  the  property  of  the  author 
in  it  is  simply  the  author's  right  at  common  law 
in  his  work,  that  is,  his  right  to  keep  his  manu- 
script in  his  strong  box ;  for  this  was  his  only 
right  until  the  statute  of  copyright  enlarged  his 
property,  limiting  at  the  same  time  its  duration. 
ITie  defendant  has  not  infringed  this  common- 
law  right  of  the  author. 
Drone  on  Copyright,  576. 

[Hare,  P.  J.  ft  is  our  view  that  the  publi- 
cation by  performance  on  the  stage  gives  no 
right  to  print  the  play.] 

The  Court.     Injunction  granted. 


€ommott  l^leas— Uato^ 


C.  p.  No.  I. 


Bouillou's  Estate. 


April  17,  i88a 


Debtor  and  creditor — Mortgage — Payment  of  in- 
terest— The  mere  absence  of  the  creditor^  or 
the  death  of  a  mortgagee  without  the  appoint- 
ment of  an  administrator f  does  not  stop  the  run- 
ning of  interest  nor  exempt  the  mortgagor  from 
its  payment, — Remedy  by  payment  into  Courts 
under  Act  of  April  j,  1851. 
This  was  an  application,  by  petition,  for  leave 
for  the  administrator  of  a  mortgagee  to  withdraw 
the  principal  and  interest  of  a  mortgage,  which 
had  been  paid  into  Court  by  the  mortgagor  on 
the  ground  that  there  was  no  one  entitled  to  re- 
ceive it  and  give  a  legal  acquittance.     The  pay- 
ment was  made  and  the  mortgage  satisfied  under 
the  Act  of  April  3,  1851  (Purd.  Dig.  481,  pi. 
118). 

The  mortgagor  resisted  the  payment  of  inte- 
rest since  the  death  of  the  mortgagee. 

It  appeared  that  Charles  Hart  had  executed  a 
I  mortgage  dated  Aug.  6,  1872,  for  ^3000  to  Vir- 
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ginia  Aimte  Boiiillou,  and  that  on  its  becoming 
due  he  was  desirous  of  paying  the  same,  but  in 
the  mean  time  Virginia  A.  Bouillou  had  died 
domiciled  in  France,  and  owing  to  a  dispute  as 
to  who  was  entitled  to  administer  on  her  estate, 
he  had  been  notified  to  make  no  payment.  The 
interest  had  been  paid  up  to  November,  1877. 
In  August,  1878,  Hart,  on  payment  of  the  prin- 
cipal and  ii35  interest  into  Court,  subject  to  the 
opinion  of  the  Court  as  to  his  liability  for  said 
interest,  obtained  a  decree  for  satisfaction.  In 
April,  1880,  John  W.  Burch  having  obtained  let- 
ters of  administration  on  Bouillou's  estate  from 
the  Register  of  Wills  of  Philadelphia,  made  the 
present  application.  Hart  resisted  the  payment 
of  interest  from  November,  1877,  to  August,  1878. 
K  Guillou^  for  tiie  petitioner. 
Chas.  Hart^  contra. 

The  interest  should  not  be  paid  to  the  mort- 
gagee's administrator,  because  when  it  became 
due,  and  the  mortgagor  was  ready  to  pay  it/  the 
mortgagee  was  not  within  the  realm. 

AlUhouse  V.  Ramsey,  6  Wh.  331. 
The  notice  from  the  disputing  claimants  for 
letters  of  administration  prevented  payment  of 
the  principal,  and  this  always  stops  the  running 
of  interest. 

Hoare  r.  Allen,  2  Dal.  102. 

Fitzgerald  v.  Caldwell,  Id.  21$. 
^         UpdegraiFv.  Spring,  II  S.  &  R,  190. 

WUlings  V,  Consequa,  I  P.  C.  C.  321. 

Sickman  v,  Lapsley,  13  S.  &  R.  224. 

Mackey  v,  Hodgson,  9  Barr,  470. 

C.  A.  V. 

May  8,  1880.  The  CoxniT.  The  petitioner 
paid  into  Court  the  sum  of  three  thousand  dollars 
principal,  and  one  hundred  and  thirty-five  dol- 
lars interest,  of  a  mortgage  made  by  him  to  Vir- 
ginia Aim^  Bouillou  in  her  lifetime,  and  had 
the  mortgage  satisfied  of  record  under  the  Act  of 
3  April,  1 85 1. 

His  reason  for  paying  the  money  into  Court 
was  that  Virginia  Aim^  Bouillou  having  died  in 
France,  where  she  was  there  domiciled,  a  contest 
had  arisen  as  to  the  right  of  administration  to  her 
estate,  and  that  no  legal  representative  had  been 
2^)pointed  to  whom  he  could  safely  pay  the 
money ;  and  being  desirous  of  having  the  said 
mortgage  satisfied  of  record,  he  obtained  leave  to 
pay  the  money  into  Court  subject  to  the  decision 
of  the  Court  as  to  his  liability  to  pay  the  interest 
that  Was  due  on  said  mortgage  and  paid  by  him 
into  Court. 

The  petitioner  rests  his  objection  to  pay  inte- 
rest on  the  fact  that  he  was  ready  and  desirous  of 
paying  off  the  mortgage,  and  that  there  was  no 
person  to  whom  he  could  legally  pay  it  by  reason 
of  the  contest  over  the  said  estate. 

In  Shaeffer's  Estate  (9  S.  &  R.  263),  it  was 
held  that  a  debtor  is  not  exempted  from  the  pay- 
ment of  interest,  by  the  continued  absence  of  the 


creditor  from  the  State,  and  his  not  being  heard 
of  for  many  years.  Duncan,  J.,  in  ruling  that 
case,  said,  **  If  the  principle  be  true  that  absence 
is  an  answer  to  a  demand  of  interest,  because 
there  is  no  one  to  whom  the  principal  can  be 
tendered,  then  this  consequence  would  follow, 
as  death  would  more  effectually  preclude  a 
tender,  interest  could  never  be  recoverable 
mesne  between  the  death  of  the  creditor,  and 
taking  out  letters  of  administration." 

Some  suggestion  having  been  made  in  that 
case  that  there  was  a  distinction  between  a  per- 
son absent  from  the  State  and  one  beyond  the 
sea,  the  learned  Judge  said  **  The  absent  credit- 
or, I  mean  absent  beyond  sea,  is  a  privileged 
creditor.  The  Act  of  Limitations  does  not  run 
against  him.  If  he  is  within  the  United  States 
after  the  debt  becomes  payable,  it  then  first  runs, 
and  continues  to  run,  notwithstanding  subse- 
quent absence  beyond  sea.  It  would  seem 
equally  reasonable,  that  his  interest  would  be  as 
much  protected  by  his  absence,  as  the  princi- 
pal." Defendants  being  indebted  to  equitable 
plaintiffs  as  a  firm,  each  member  of  the  latter 
firm  gave  notice  to  the  defendants  not  to  pay 
any  of  the  indebtedness  to  the  other :  Held^  that 
such  notice  did  not  relieve  the  defendants  from 
liability  for  interest  on  their  indebtedness. 
(King  V,  Kelley,  i  P.  F.  Smith,  36 ;  see  also 
Hummel  v.  Brown,  12  Har.  310,  and  cases 
there  cited.) 

If  then  the  running  of  interest  be  not  stopped, 
except  in  occasional  instances,  by  absence  from 
the  State ;  or  beyond  sea ;  or  by  death  of  the 
creditor  imtil  administration  be  granted ;  or  by 
notice  from  adverse  claimants  not  to  pay ;  d/<?r- 
tiori  it  would  not  be  stopped  in  a  case  like  this 
where  under  the  law  the  debtor  could  protect 
himself  by  paying  the  money  into  Court.  The 
remedy  was  in  his  own  hands,  and  as  soon  as  the 
money  was  paid  into  Court  the  interest  ceased. 

Rule  absolute. 

Opinion  by  Peirce,  J. 


C.  P.  No.  2.  June  17,  1880. 

Kingsessing  Building  Association  v.  Roan. 
Building  association — Married  woman — Admin- 
istration— Usury — Jurisdiction. 

Motion  to  reduce  assessment  of  damages. 

This  was  an  action  of  scire  facias  upon  a  build- 
ing association  mortgage  given  by  Susan  L. 
Roan,  a  married  woman.  Mrs.  Roan  died, 
leaving  no  lineal  descendants.  Administration 
was  granted  to  her  husband,  against  whom  the 
writ  in  the  present  case  was  issued,  and  who 
made  no  defence.  The  next  of  kin,  entitled  to 
the  realty  of  the  decedent  in  remainder,  filed  an 
afl&davit  of  defence.     After  the  cause  was  at  is- 
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sue  as  to  the  next  of  kin,  the  plaintiff  entered 
judgment  against  John  T.  Roan  as  administrator 
and  in  his  own  right. 

When  the  cause  came  on  to  be  tried  before 
Mitchell,  J.,  the  evidence  showed  that  certain 
shares  of  stock  in  the  association  plaintiff  stood 
in  the  name  of  Mrs.  Roan,  and  that  the  said 
plaintiff  made  a  loan  to  Mrs.  Roan,  taking  as  se- 
curity therefor  the  said  stock  and  the  mortgage 
in  suit  for  ^2000,  upon  a  certain  piece  of  real 
estate  which  Mrs.  Roan  had  purchased  with 
money  left  her  by  an  aunt.  The  money  re- 
ceived from  the  loan  was  applied  to  the  real 
estate.  At  the  time  Mrs.  Roan  took  the  stock 
she  was  married.  The  plaintiffs  books  showed 
that  the  amount  actually  paid  to  Mrs.  Roan,  in- 
cluding expenses,  was  |i6io,  and  that  up  to  the 
day  of  trial  there  had  been  paid  into  the  associa- 
tion on  account  of  the  stock  and  mortgage 
I2216.22,  of  which  I372.50  had  been  paid  upon 
the  stock  after  the  death  of  Mrs.  Roan. 

Counsel  for  the  next  of  kin  claimed  that  the 
payments  on  the  stock  prior  to  Mrs.  Roan's 
death  should  be  applied  upon  the  mortgage,  and 
that  as  the  mortgage  was  that  of  a  married  wo- 
man the  association  could  recover  only  the 
amount  of  money  actually  advanced,  with  legal 
interest. 

His  Honor  directed  the  jury  to  find  for  the 
plaintiff  for  the  amount  claimed,  giving  leave  to 
the  next  of  kin  to  move  the  Court  in  banc  to 
enter  judgment  for  a  sum  less  than  the  face  of 
the  verdict. 

Henry  Budd,Jr.^  for  the  motion. 

Our  position  is  this:  A  married  woman 
cannot  hold  building  association  stock,  and 
hence  her  contract  of  loan  with  the  association 
must  be  looked  on  as  any  other  contract  of  loan 
to  a  married  woman,  good  if  made  for  the  im- 
provement of  her  separate  estate,  but  not  pre- 
cluding her  from  any  defence  as  to  usury.  The 
defence  of  usury  can  be  taken  by  any  one  seized 
of  the  mortgaged  estate,  or  vested  with  rights  of 
the  mortgagor. 

I  Jones  on  Mortgages,  {  644. 

Further,  as  she  has  made  payments  on  the  so- 
called  stock,  she  has  paid  money  to  the  associa- 
tion, and  it  is  in  the  position  of  having  received 
from  her  so  much  money,  which  it  still  holds ; 
it  must  therefore  give  credit  for  the  money,  for 
it  is  not  pretended  that  it  was  intended  as  a 

gift. 

Wolbach  V,  Lehigh  Building  Association,  4  Weekly 
Notes,  157. 
[Hare,  P.  J.    Have  the  remainder-men  any 
status  here,  as  the  administrator  makes  no  de- 
fence?] 

The  facf  that  the  administrator  does  not  ask 
for  the  application  of  the  stock  is  not  of  mo- 
ment.    Since  the  personalty  is  bound  in  the 


course  of  administration  to  exonerate  the  realty, 
this  Court  will  administer  equity  under  common 
law  forms,  and  so,  having  all  parties  before  it, 
it  will  not  turn  the  remainder-men  out  of  Court, 
and  fo/ce  them  to  go  to  the  Orphans*  Court  to 
ask  for  a  surcharge. 

A,  Ltivis  Smithy  contra. 

Payment  on  stock  is  not  per  se  payment  on 
the  mortgage  secured  thereby. 

N.  Amer.  Building  Assn.  v,  Sutton,  1 1  Casey,  463. 
Kelly  V.  Perseverance  Building  Assn., 3  Wrighl,  148. 
Spring  Garden   Fire   Assn.   v.  Tradesman's   Loan 
Assn.,  10  Wr.  493. 

To  allow  the  sum  paid  on  the  stock  to  be 
credited  on  the  mortgage  might  deprive  credit- 
ors of  the  decedent  of  Uie  amount  to  be  derived 
from  the  sale  of  the  stock  of  the  decedent.  If 
the  administrator  has  not  set  up  the  defence  of 
usury,  nor  asked  for  the  credit  claimed,  it  can- 
not be  done  by  the  next  of  kin,  who,  if  ag- 
grieved by  his  action,  must  seek  their  remedy 
elsewhere. 

C.  A.  V. 

June  19,  1880.  The  Court.  Motion  dis- 
missed, with  leave  to  plaintiff  to  enter  judgment 
for  the  full  amount  of  the  verdict. 


C.  P.  No.  3.  July  10, 1880. 

Schwenk  v.  Yost. 
Promissory  note — Suit  by  payee  against  an  in- 

dorser — Irregular  indorsement — Indorser  who 

signs  the  note  with  the  makers. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

Assumpsit,  by  payee  against  indorser,  on  pro- 
missory note,  of  which  the  following  is  a  copy: — 

I2IO.  COLLEGEVILLE,  Sept.  II,  1 874. 

Sixty  days  afler  date  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  Henry  G.  Schwenk  two  hundred  and 
ten  dollars,  payable  at 

Without  defalcation.    Value  received. 

Wm.  C.  Jordon, 

George  Pringlk, 

J.  Wash.  Yost,  Indorser, 

The  word  indorser  was  printed  after  Yost's 
signature.  The  affidavit  and  supplemental  affi- 
davit of  defence  set  forth  that  the  note  upon 
which  the  action  was  brought  was  not  signed  by 
the  defendant,  Yost,  as  maker,  but  that  he  had 
agreed  to  indorse  the  note,  and  his  signature 
was  affixed  thereto  as  an  indorser. 

P,  K.  Erdman  (with  him  A.J,  Erdman),  for 
the  rule. 

F,  /.  Gowen^  contra. 

The  Court.  From  the  face  of  the  instrument 
it  appears  that  Yost  signed  as  indorser,  though 
in  an  irregular  way.  While  the  case  is  not  free 
from  difficulty,  we  will  at  present  discharge  this 
rule. 

The  Court.    Rule  discharged. 
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^tt^reme  €ottrt. 


March  3,  1880. 

Steckel  et  al.  v.  The  First  National  Bank 
of  Allentown. 

Banks — Responsibility  of  to  depositors — Fraudu- 
Unt  representations — Agency  of  bank  officers — 
Ultra  vires  ^  when  no  defense  in  suit  against 
corporation, 

A  bank  is  responsible  for  the  safekeeping  of  the  money 
of  a  depositor,  and  it  cannot  set  up  the  fraud  of  its  own 
officers  as  an  answer  to  a  demand  for  repayment. 

Under  what  circumstances  lack  of  ordinary  care  against 
deception  is  no  answer  to  fraud,  commented  upon. 

Error  to  the  Common  Pleas  of  Bucks  County. 

Assumpsit,  by  Alfred  P.  Steckel  et  al.,  part- 
ners, trading  as  the  Columbia  Slate  Company, 
against  the  First  National  Bank  of  Allentown, 
to  recover  ^3251.63,  a  balance  of  money  depos- 
ited with  said  bank. 

The  material  facts,  as  they  appeared  upon  the 
trial,  before  Watson,  P.  J.,  were  stated  in  the 
opinion  of  the  Supreme  Court,  as  follows: — 

**  The  plaintiffs  kept  an  account  with  the  cor- 
poration defendant,  and  were  in  the  habit  of 
making  deposits  and  drawing  checks  in  the  usual 
manner.  William  H.  Blumer  was  the  president 
of  the  bank;  his  son,  Jacob  Blumer,  was  the 
cashier.  Three  of  the  directors,  including  the 
said  William  H.  Blumer,  composed  the  banking 
house  of  Wm.  H.  Blumer  &  Co.,  which  carried 
on  business  but  a  few  hundred  feet  distant  from 
the  First  National  Bank  of  Allentown.  The 
plaintiffs  having  money  on  deposit  with  the 
bank,  and  being  desirous  of  obtaining  interest- 
bearing  certificates  therefor,  called  at  the  bank 
for  that  purpose.  Dr.  A.  P.  Steckel,  one  of  the 
plaintiffs,  testifies  as  to  what  occurred,  substan- 
tially as  follows:  *I  went  to  the  bank  every 
week  or  two  to  make  my  deposits;  some  time  in 
August,  when  I  made  deposit,  I  asked  the  teller, 
George  Straub,  does  the  First  National  Bank 
take  any  money  on  certificates?  He  said,  yes, 
sir ;  do  you  want  to  leave  us  some  ?  I  said,  no, 
not  to-day.  I  asked  him  whether  the  First  Na- 
tional Bank  issues  certificates  of  deposit,  and  as 
a  matter  of  course  pay  interest,  and  he  said  yes ; 
then  I  came  there  again  in  September,  1876, 
Vol.  IX.— 2 


and  made  my  ordinary  deposit  in  the  bank,  and 
after  we  were  through  I  said  to  the  teller  that  I 
would  take  the  First  National  Bank  certificates 
for  1 700.  I  filled  out  a  check,  and  he  handed 
me  a  certificate ;  I  looked  at  the  certificate  for 
$700 ;  it  was  to  be  made  on  demand,  and  asked 
him,  is  this  the  First  National  Bank  certificate? 
the  answer  was,  yes,  sir,  it  is ;  I  then  said,  this 
reads  Blumer  &  Co ;  I  want  this  distinctly  un- 
derstood, I  want  nothing  but  the  First  National 
Bank  certificates;  he  answered  me  that  this  was 
one  and  the  same  thing;  that  it  should  pass  to 
the  credit  of  the  company,  the  same  as  it  was 
before.  With  this  assurance  I  took  that  certifi- 
cate. This  was  in  the  presence  of  the  cashier  of 
the  bank,  Jacob  A.  Blumer.'  Two  other  certifi- 
cates, aggregating,  with  the  one  above  men- 
tioned, the  sum  of  I3000,  were  obtained  under 
circumstances  not  essentially  different.  There 
was  evidence  that  the  president  of  the  bank 
recognized  them  as  binding  upon  the  bank,  and 
offered  to  reinstate  the  plaintiffs  as  they  were  be- 
fore, when  the  bank  examiner  was  through  his 
examination.  That  examination,  however,  re- 
sulted in  the  closing  of  the  bank." 

The  plaintiffs  presented  the  following  points: 

(2)  That  if  the  jury  believe  that  the  certificates 
of  Wm.  H.  Blumer  &  Co.  were  not  accepted  by 
the  plaintiffs  from  the  defendant  as  a  payment 
and  satisfaction  pro  tanto  of  the  indebtedness  of 
the  bank,  the  plaintiffs  are  entitled  to  recover 
upon  the  original  indebtedness.  Answer,  I 
can  not  so  instruct  you. 

(3)  That  whether  the  certificates  of  deposit 
were  received  by  the  plaintiffs  in  payment  of  the 
bank's  indebtedness  to  them,  is  a  question  of 
fact  for  the  jury.  Answer,  I  can  not  so  instruct 
you. 

(4)  That  the  burden  of  proving  that  the  cer- 
tificates of  deposit  were  accepted  by  the  plain- 
tiffs in  payment  of  the  bank's  indebtedness  to 
them,  is  upon  the  defendants.  Answer,  I  can 
not  so  instruct  you. 

(5)  That  if  the  jui*y  believe  that  the  plaintiffs 
were  deceived  by  the  fraudulent  representations 
of  the  officers  of  the  bank,  and  l«i  to  believe 
that  the  certificates  of  Wm.  H.  Blumer  &  Co. 
were  certificates  of  deposit  in  the  First  National 
Bank  of  Allentown,  the  reception  of  them  by 
the  plaintiffs  was  not  a  payment,  and  the  plaintiffs 
would  be  entitled  to  recover.  Answer,  There 
is  no  evidence  of  fraud  in  the  giving  of  the  certifi- 
cates by  any  officer  or  servant  of  the  bank,  ex- 
cept such  as  relates  to  the  false  representations 
made  by  the  teller.  These  false  representations 
must  not  affect  the  bank  with  the  consequence  of 
fraud,  if  the  money  for  which  the  plaintiffs* 
checks  were  drawn  was  appropriated  according 
to  their  directions. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
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lows:  **This  case  has  been  tried  and  regarded 
very  much  as  involving  the  ordinary  relation  of 
debtor  and  creditor.  I  have  been  so  disposed  to 
look  upon  it  myself,  and  it  is  only  upon  reflec- 
tion during  the  argument  of  the  case  that  I  have 
seen  cause  to  change  my  opinion  in  this  respect. 
I  do  not  think  the  relation  existing  between  the 
bank  and  its  depositors  is  the  same  as  that  ob- 
taining between  a  debtor  and  creditor  in  ordi- 
nary cases.  .  .  .  The  bank  is  liable  for  its 
safe  keeping  and  for  its  return  upon  demand, 
and  it  is  not  until  demand  is  made  upon  it  for 
payment,  and  a  refusal  to  pay,  that  any  suit  can 
be  maintained  against  it  for  the  deposit  in  this 
case.  It  is  not  until  that  time  I  think  that  the 
usual  relations  between  debtor  and  creditor  arises 
between  them,  and  any  disposition  which  the 
bank  may  make  of  the  deposit  by  the  direction 
of  the  depositor,  is  just  as  efficient  a  discharge  to 
the  bank  as  an  actual  payment  to  him  in  cash. 
It  makes  no  difference  to  the  bank  to  whom  that 
deposit  is  paid,  so  that  the  deposit  is  paid  ac- 
cording to  the  direction  of  a  depositor,  and  when 
he  gives  to  the  bank  a  direction  to  pay  to  some- 
body else  or  pays  to  the  credit  of  somebody  else, 
and  the  bank  thus  pays  the  credits  according  to 
the  direction,  it  is  no  longer  liable  to  the  origi- 
nal depositor.  ...  It  appears  also  by  the 
testimony  that  three  other  checks  were  drawn  by 
the  plaintiffs  against  their  account,  for  the  sums 
of  I7Q0,  I300,  and  ^2000,  respectively,  and  that 
they  received  from  the  teller  in  exchange  for 
these  checks  three  certificates  of  deposit,  signed 
by  Wm.  H.  Blumer  &  Co.,  and  acknowledging 
that  the  plaintiffs  had  deposited  with  them  these 
respective  sums,  payable  with  interest,  upon  the 
return  of  these  certificates.  These  are  dated 
Sept.  23,  1876;  Dec.  i,  1876;  and  Feb.  2, 
1877.  You  have  heard  the  circumstances  under 
which  these  checks  were  drawn,  and  these  cer- 
tificates of  deposit  received.  Prima  facie^  this 
would  be  a  payment  by  the  bank  to  the  plaintiffs 
or  their  order  of  the  amounts  represented  by  the 
several  checks  and  certificales." 

The  Court  further  instructed  the  jury  that  the 
bank  was  not  liable  for  the  fraudulent  represen- 
tations of  Straub ;  and  in  answer  to  the  remark 
of  counsel  that  there  was  evidence  of  fraud 
which  should  be  submitted  to  the  jury,  replied : 
* '  I  hardly  think  so.  If  there  was  evidence  suffi- 
cient to  justify  the  jury  in  finding  fraud,  then  it 
should  be  submitted ;  but  if  there  is  not  enough 
to  justify  the  jury  in  finding  that  way,  I  woiild 
be  bound  to  set  aside  the  verdict,  and  grant  a 
new  trial.  If  I  .find  there  was  no  fraud,  then  it 
is  not  proper  to  submit  it  to  the  jury." 

Under  instructions,  the  jury  found  a  verdict 
in  favor  of  plaintiffs  for  I251.  Judgment  there- 
on. The  plaintiffs  thereupon  took  this  writ,  as- 
signing for  error  the  refusal  to  submit  the  ques- 


tion of  fraud  to  the  jury,  as  appears  by  the  an- 
swers to  the  points  and  the  charge  ut  supra, 

E,  /.  Fox  (with  whom  were  Evan  HoWen 
and  D.  D,  Roper)  ^  for  the  plaintiffs  in  error. 

The  question  of  fraud  was  for  the  jury,  how- 
ever slight  the  evidence. 

Frazcr  v.  Hill,  2  Phila. 

Hill  V.  Gray,  I  Starkie,  352. 

Pilmore  v.  Hood,  5  Bingham,  N.  C.  97. 
The  bank  received  the  benefit  of  the  money 
by  assuming  by  I3000  the  overdraft  of  Blumer 
&  Co.,  and  is  therefore  responsible,  even  though 
the  officers  had  no  authority  to  make  false  repre- 
sentations. 

Morse  on  Banks  and  Banking,  pp.  12,  13,  91-93, 
105. 
Edward  Harvey  (with  whom  were  R,  E, 
Wright,  Jr.^  and  G.  &*  H,  Lear),  for  the  de- 
fendant in  error. 

As  the  bank  held  the  plaintifTs  money  on 
deposit,  it  held  it  subject  to  the  order  of  the 
depositor ;  when  that  order  was  drawn,  presented, 
and  passed  into  the  account,  it  was  prima  facie 
an  appropriation  of  the  fund,  and  an  extinguish- 
ment of  the  depositary's  liability. 

Before  one  who  alleges  the  commission  of 
fraud  can  disaffirm  the  contract  he  must  return 
or  offer  to  return  whatever  he  has  received  under 
the  contract.  He  must  place  the  other  party  as 
nearly  as  possible  in  statu  quo;  to  do  this  it  is 
incumbent  on  him  to  restore  money,  property, 
or  securities,  unless  they  are  absolutely  worth- 
less; and  the  burden  to  show  this  is  on  the 
party  who  failed  to  restore  them. 

Coolcy  on  Torts,  504,  5. 

Babcock  v.  Case,  1 1  Sm.  427. 

Bigelow  on  Fraud,  410. 

Rowley  v.  Bigelow,  12  Pick.  307. 

Beetem  v.  Burkholder,  19  Sm.  249. 

Morrow  v,  Rees,  lb.  368. 

PearsoU  v,  Chapin,  8  Wr.  9. 

Bell  V,  Hartman,  9  Phila.  I.     . 
The  plaintiffs  knew  that  the  teller  in  giving 
the  certificates  was  acting  ultra  vires,  and  could 
not  bind  the  bank. 

Lloyd  V.  West  Branch  Bank,  3  H.  174. 
The  plaintiffs  could  and  did  read  the  certifi- 
cates, and  should  not  have  been  misled. 

Bigelow  on  Fraud,  73. 

Grace  v,  Adams,  100  Mass.  507. 

Rice  V,  Dwight  Manufacturing  Co.,  2  Cush.  8a 

Rockafellow  v.  Baker,  5  Wr.  321. 

May  3,  1880.  The  Court.  The  principal 
cause  of  complaint  in  this  case  is  that  the  learned 
Judge  of  the  Court  below  withdrew  from  the 
jury  the  consideration  of  the  question  of  fraud, 
upon  the  ground  that  there  was  not  sufficient 
evidence  to  submit  it.  [The  Court  here  recited 
the  facts  ut  supraJ]  We  must  assume  the  jury 
would  have  found  the  facts  as  testified  to  by  the 
plaintiff,  Steckel.  The  facts  established,  we  have 
a  case  of  palpable  fraud.     It  is  not  an  answer  tjo 
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say  the  plaintiffs  ought  not  to  have  been  deceived, 
and  with  ordinary  care  would  not  have  been. 
The  fact  that  the  Blumers  were  respectively  presi- 
dent and  cashier  of  the  National  Bank,  as  well 
as  leading  members  of  the  banking-house  of 
Blumer  &  Co.,  was  calculated  to  mislead  and 
deceive,  and  when  told  in  positive  terms  that 
the  certificates,  although  signed  by  Blumer  & 
Co.,  were  the  certificates  of  the  bank,  the  plain- 
tiffs may  readily  have  believed  it  was  all  right. 

It  was  urged,  however,  that,  even  if  there  was 
a  fraud,  it  does  not  affect  the  bank ;  that  an 
agent  can  only  act  within  the  scope  of  his  au- 
thority ;  and  that  a  bank  is  not  bound  by  the 
fraudulent  representations  of  one  or  more  of  its 
officers.  There  is  no  doubt  as  to  the  general 
rule  that  an  agent  can  only  bind  his  principal  so 
long  as  he  acts  within  the  scope  of  his  authority; 
but  we  do  not  think  the  principle  applies  in  this 
case.  A  bank  is  responsible  for  the  safe  keeping 
of  the  money  of  a  depositor,  and  it  cannot  set 
up  fraud  of  its  own  officers  as  an  answer  to  a 
demand  for  repayment.  Public^  policy  forbids 
it-  The  plaintiffs,  after  ascertaining  the  fraudu- 
lent character  of  the  transaction,  tendered  the 
certificates  to  the  bank  and  demanded  the  pay- 
ment of  their  original  deposit.  In  other  words, 
they  rescinded  the  contract  on  the  ground  of 
fraud.  If  their  allegations  are  true,  they  had  a 
right  to  do  so,  and  proceed  upon  the  original 
cause  of  action. 

The  question  of  fraud  should  have  been  sub- 
mitted to  the  jury.  What  has  been  said  suffi- 
ciently covers  the  points  involved. 

Judgment  reversed  and  a  vetdref acids  de  novo 
awarded. 

Opinion  by  Paxson,  J.     Mercur,  J.,  absent. 

[See  next  case;  also  Resh  v.  Bank^/of/,  p.  2X. 

Cf,  "  Ultra  Vires.— Certain  cases  where  the  defence  of 
nltra  vires  is  inadmissible  in  actions  against  corporations/ 
II  Central  Law  Jour.  81,  loi.] 


March  4,  1880. 

Zi^er  V.  The  First  National  Bank  of 
Allentown. 

Banks — Authority  of  bank  officers — Depositors 
— Fraud. 

The  cashier  is  the  executive  officer  of  a  bank,  and 
authorized  by  the  nature  of  his  office  to  receive  money  on 
deposit;  after  receiving  it,  no  trick  or  fraud  on  his  part, 
by  means  of  which  the  money  passes  to  a  firm  in  which 
the  bank  officers  are  largely  interested,  can  absolve  the 
bank  from  its  liability. 

Relations  of  bank  officers  to  the  public,  commented 
apon,/«'  Paxson,  J. 
Stedcel  v.  Bank,  ante,  p.  17,  followed. 

Error  to  the  Common  Pleas  of  Lehigh  County. 


Assumpsit,  by  Philip  Zeigler  against  the  First 
National  Bank  of  Allentown,  to  recover  1 2980. 80 
deposited  with  said  bank. 

The  defendant  was  a  national  bank,  organized 
and  incorporated  under  the  National  Banking 
Laws,  and  was  located  and  doing  business  in  the 
city  of  Allentown.  It  suspended  sometime  in 
March  or  April,  1877.  At  the  time  of  its  sus- 
pension, and  for  a  number  of  years  prior  thereto, 
Wm.  H.  Blumer  was  the  president  of  the  bank, 
Jacob  A.  Blumer,  a  son  of  Wm.  H.  Blumer, 
cashier,  George  E.  Straub,  teller,  and  Wm.  H. 
Blumer,  Jesse  M.  Line,  and  Wm.  Kern  wereamong 
the  board  of  di  rectors.  There  was  also  at  the  same 
time  a  private  banking  house  in  the  city  of  Allen- 
town, composed  of  Wm.  H.  Blumer,  Jesse  M. 
Line,  and  Wm.  Kern,  trading  under  the  firm 
name  of  Wm.  H.  Blumer  &  Co.  In  March, 
1877,  Blumer  &  Co.  failed.  On  Oct.  11,  1876, 
and  for  a  long  time  prior  thereto,  the  firm  of 
Wm.  H.  Blumer  &  Co.  was  largely  insolvent, 
and  this  insolvency  was  known  to  the  officers  of 
the  First  National  Bank  of  Allentown. 

Upon  the  trial,  before  Meyers,  P.  J.,  the 
plaintiflf  "proposed  to  prove  by  Phihp  Ziegler, 
the  witness  on  the  stand,  that,  prior  to  1874,  the 
plaintiff  kept  his  accounts  with  and  did  his  bank- 
ing business  at  the  Union  National  Bank  of 
Reading,  Pa. ;  that  some  time  in  the  year  1874 
the  plaintiff  went  to  the  First  National  Bank  of 
Allentown,  Pa.,  and  in  the  bank  he  met  Jacob 
A.  Blumer,  the  cashier  of  the  First  National 
Bank  of  Allentown,  Pa.,  and  told  him  that  he 
wanted  to  deposit  some  money  in  the  First 
National  Bank ;  that  he  wanted  to  deposit  it  in 
the  bank  so  that  he  could  draw  his  checks  against 
it  whenever  he  wanted  to ;  that  Jacob  A.  Blumer, 
the  cashier,  then  said  that  that  was  all  right; 
that  he  then  gave  the  money  to  Jacob  A.  Blumer, 
who  took  it,  and  proposed  to  give  the  plaintiff  a 
certificate  of  deposit ;  that  plaintiff  then  said  he 
wanted  no  certificate  of  deposit,  that  at  the 
Union  National  Bank  of  Reading  he  had  a  de- 
posit book  and  checks  to  draw  against  his  ac- 
counts, and  that  was  the  way  he  wanted  his 
accounts  in  the  First  National  Bank ;  that  the 
said  Jacob  A.  Blumer  then  said  that  that  was  not 
the  way  they  did  business,  that  they  gave  no 
books,  but  gave  certificates  of  deposit,  that  that 
was  the  way  they  did  business,  that  it  was  all  the 
same,  that  he  could  draw  his  checks  on  the 
bank  and  the  bank  would  pay  them;  and  that 
the  said  Jacob  A.  Blumer  then  told  and  assured 
plaintiff  that  it  was  all  right ;  that  his  money  was 
deposited  in  the  First  National  Bank  of  Alien- 
town  ;  in  consequence  of  which  plaintiff  took 
said  certificate  of  deposit,  not  being  able  to  read 
the  same,  and  believing  and  being  assured  by 
the  said  Jacob  A.  Blumer  that  it  was  the  certifi- 
cate of  the  First  National  Bank  of  Allentown ; 
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that  at  the  same  time  the  said  Jacob  A.  Blumer 
gave  plaintiff  a  number  of  blank  checks  on  the 
First  National  Bank  of  Allentown;  that  after 
that  the  plaintiff  deposited  money  from  time  to 
time,  and  drew  checks  on  the  First  National 
Bank  of  Allentown  from  time  to  time  up  to  Oc- 
tober II,  1876,  which  checks  were  all  duly  paid 
by  said  bank;  that  from  time  to  time  he  made 
settlement  of  his  accounts,  when  the  checks  paid 
by  the  bank  were  surrendered  to  him  and  new 
certificates  given  to  plaintiff;  that  on  October 
II,  1S76,  he  made  a  settlement  with  the  officers 
of  the  bank  and  deposited  some  more  money, 
and  that  the  balance  then  due  him  was  I2980.80, 
for  which  he  received  a  certificate  from  the 
officers  of  the  bank,  which  in  fact  was  the  cer- 
tificate of  the  banking  house  of  Wm.  H.  Blumer 
&  Co.,  which  certificate  is  marked  *A;'  that 
up  to  this  time  all  certificates  plaintiff  had  re- 
ceived were  surrendered  up  to  the  First  National 
Bank,  and  plaintiff  does  not  know,  and  never 
did  know,  whether  they  were  the  certificates  of 
Wm.  H.  Blumer  &  Co.  or  of  the  First  National 
Bank;  that  when  plaintiff  received  the  certificate 
of  October  11,  1876,  he  did  not  know  that  it 
was  the  certificate  of  Wm,  H.  Blumer  &  Co., 
but,  relying  upon  the  representations  and  assur- 
ances of  the  said  Jacob  A.  Blumer,  that  he  had 
his  money  deposited  in  the  First  National  Bank 
of  Allentown,  he  believed  said  certificate  to  be 
a  certificate  of  the  First  National  Bank,  and  that 
he  never  discovered  that  said  certificate  was  the 
certificate. of  Wm.  H.  Blumer  &  Co.,  and  not 
of  the  First  National  Bank  of  Allentown,  until 
some  time  in  the  spring  of  the  year  1877,  after 
the  failure  of  the  First  National  Bank  of  Allen- 
town, and  of  Wm.  H.  Blumer  &  Co. ;  that,  after 
October  11,  1876,  plaintiff  drew  a  number  of 
checks  on  said  First  National  Bank,  aggregating 
$480.35,  which  were  paid  by  said  baiik ;  that  the 
plaintiff  never  knew  of  the  existence  of  the  firm 
of  Wm.  H.  Blumer  &  Co.  until  after  their  failure 
in  1877,  never  dealt  with  said  firm,  and  that  all 
his  dealings  in  the  premises  were  with  the  officers 
of  the  First  National  Bank  of  Allentown.  This 
to  be  followed  by  proof  that,  on  October  11, 
1876,  and  for  a  long  time  prior  thereto,  the  firm 
of  Wm.  H.  Blumer  &  Co.  was  largely  insolvent, 
which  insolvency  was  known  to  the  officers  of 
the  First  National  Bank  of  Allentown;  and  that 
on  that  day  the  account  of  said  Wm.  H.  Blumer 
&  Co.  in  the  First  National  Bank  of  Allentown 
was  overdrawn  to  a  large  amount,  and  that  said 
account  remained  overdrawn  down  to  the  time 
of  the  failxire  of  Wm.  H.  Blumer  &  Co.  and  the 
suspension  of  the  said  First  National  Bank;  and 
that  at  the  time  of  said  failure  said  overdraft 
exceeded  1 100,000;  and  that,  on  October  11, 
1876,  the  officers  of  said  First  National  Bank  of 
Allentown,  without  the  knowledge  and  consent 


of  plaintiff,  entered  said  balance  of  I2980.80, 
then  due  plaintiff,  to  the  credit  of  Wm.  H. 
Blumer  &  Co.  on  the  books  of  the  bank,  for  the 
purpose  of  making  good  in  part  said  overdraft  of 
Wm.  H.  Blumer  &  Co.»» 

Objected  to;  objection  sustained,  and  offer 
overruled;  exception. 

In  the  absence  of  evidence,  a  verdict  was  ren- 
dered for  the  defendant,  and  judgment  entered 
thereon ;  whereupon  the  plaintiff  took  this  writ, 
assigning  for  error  the  rejection  of  his  offer. 

John  Rupp[yn\}ci  whom  ^zs^John  D,  Stiles)^ 
for  the  plaintiff  in  error. 

The  cashier  of  a  bank  is  the  general  executive 
officer  of  the  bank,  and  can  bind  it. 

Bissell  V,  First  National  Bank  of  Franklin,  19  Sm. 

415. 
Harrisburg  Bank  v.  Tyler,  3  W.  &  S.  376.    " 
Bank  of  Penna.  v.  Reed,  I  Id.  loi. 
Story  on  Agency,  {{  114  and  115. 
Bank  of  Kentucky  v.  Schuylkill  Bank,  I  Parsons's 

Rep.  180. 
Uoyd  v.  The  West  Branch  Bank,  3  H.  172. 
Angell  &  Ames  on  Corporations,  {  311. 
By  payment  of  interest  the  bank  is  estopped 
from  denying  its  liability. 
2  Parsons  on  Contracts,  793. 
Pickard  v.  Sears,  6  A.  &  E.  469. 
Comnionwealth  v.  Moltz,  10  B.  527. 
Crowell  V,  Meconkey,  5  Barr,  168,  see  p.  176. 
Waters's  Appeal,  1 1  Casey,  523. 
Woods  r.  Wilson,  I  Wright,  379. 
Hill  et  al  v,  Epley  et  al.,1  Casey,  331. 
Miranville  v.  Silverthom,  12  Wright,  147. 
Merchant's  National  Bank  t/.  State  National  Bank, 
lo  Wallace,  604. 
Where  one  dealing  with  another  volunteers  an 
explanation  as  to  the  contents  of  a  written  paper, 
the  party  dealing  with  him  may  rely  upon  such 
voluntary  explanation,  and  need  not  ask  to  have 
the  paper  read. 

Edward  Harvey  (with  whom  was  Ji.  E. 
Wright^  Jr,)y  for  the  defendant  in  error. 

The  money  was  accepted  by  the  cashier,  not 
as  agent  of  the  bank,  but  as  agent  of  Blumer  & 
Co. 

The  principal  is  only  liable  where  the  act 
done  is  in  the  exercise  and  within  the  limits  of 
the  powers  delegated. 

Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat.  326. 

Thayer  V.  Boston,  19  Pick.  517. 

Fogg  V,  Griffin,  2  Allen,  6. 

Little  Miami  R,  R.  Co.  v,  Wetmore,  19  Ohio,  N.  S., 

no. 
Smith's  Master  and  Servant,  150. 
Uoyd  V.  West  Branch  Bank,  3  H.  174. 
Kirkpatrick  v,  Winans,  I  C.  E.  Green,  408. 
One  who  cannot  read  should  require  that  the 
contract  be  read  to  him. 

Ellis  v.  McCormick,  I  Hilton,  313. 

Greenfield's  Est.,  2  H.  504. 

Grace  v,  Adams,  100  Mass.  507. 

Rice  V,  Dwight  Manufacturing  Co.,  2  Cosh.  80. 

Hallenbeck  r.  Dewitt,  2  Johns.  Rep.  404. 

Penna.  R.  R.  Co.  v.  Shay,  i  N.  198. 

Adams  v,  Bacbert,  2  Id.  524. 
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'  The  party  electing  to  rescind  must  place  the 
other  party  as  nearly  as  possible  in  statu  quo, 

Babcock  v.  Case,  1 1  Sm.  427. 

Beetem  v,  Burkholder,  19  Sm.  249. 

Morrow  r.  Rees,  Id.  368. 

Moore  v.  Shcnk,  3  Barr,  12. 

PearsoU  v.  Chapin,  8  Wr.  9. 

Tunipike  Co.  v.  Com.,  2  "Watts,  433. 

Piper  V.  Slonaker,  2  Gr.  113. 

Jackson  v,  McGinness,  2  Har.  331. 

Ives  V.  Niles,  5  Watts,  323. 

Bell  V,  Hartman,  9  Phila.  I. 
Estoppel  cannot  be  invoked  if  the  cashier  was 
acting  without  the  scope  of  his  authority. 

May  3,  1880.  The  CoxniT.  When  Ihe  plain- 
tiff took  his  money  to  the  First  National  Bank 
of  Allentown,  and  handed  it  to  the  cashier  for 
deposit,  the  bank  became  responsible  therefor. 
The  cashier  was  the  executive  officer  of  the  bank, 
and  authorized  by  the  very  nature  of  his  office  to 
receive  money  on  deposit.  After  receiving  it, 
no  trick  or  fraud  on  his  part  by  means  of  which 
the  money  was  passed  over  to  Blumer  &  Co.,  a 
firm  in  which  the  bank  officers  were  largely  in- 
terested and  appeared  to  have  had  the  control, 
could  absolve  the  bank  from  its  liability.  No 
class  of  men  have  the  confidence  of  the  people 
to  a  greater  extent  than  bank  officers.  Depositors 
do  not  deal  with  them  at  arms'  length,  and  can 
be  imposed  on  with  the  greatest  ease  by  such 
officials.  It  would  be  monstrous  to  allow  them 
to  take  advantage  of  the  ignorant  and  unwary 
by  reason  of  their  position  and  the  confidence 
which  it  inspires.  It  ^-as  doubdess  a  misfortune 
to  this  bank  to  have  unworthy  officials,  if  such 
should  prove  to  be  the  case.  It  certainly  was 
unwise  to  permit  its  chief  officers  to  occupy  a 
dual  position  with  divided  interests,  but  the  con- 
sequences resulting  therefrom  cannot  be  visited 
upon  those  who  dealt  in  good  faith  with  the 

iKUlk. 

This  case  is  ruled  in  a  great  measure  by  Steckel 
r.  The  Bank,  just  decided  \ante^  p.  17].  It 
was  error  to  reject  the  evidence  contained  in 
plaintiff's  offer.  The  facts  offered  to  be  proved 
amounted  to  a  fraud  upon  the  plaintiff,  and  he 
was  entitled  to  have  the  question  passed  upon  by 
a  jury. 

Judgment  reversed  and  a  venire  de  novo 
an^uded. 

Opinion  by  Paxson,  J.  Green  and  MERCxm, 
JJ.,  absent. 

[See  next  CMC.] 


March  4,  1880. 

Resh  V.  The  First  National  Bank  of 
AUentown* 

Banks — Authority  of  officers  of -^Principal  and 
agent — Fraud— Promissory  note. 

In  an  action  by  a  bank  upon  a  promissory  note,  the  de- 
fendant offered  to  prove :  that  the  note  was  procured  from 
JLhe  defendant  by  fraud  on  the  part  of  the  bank  officers; 
that  he  went  to  the  bank  to  receive  payment  of  a  certifi- 
cate of  deposit ;  that  when  the  money  was  paid,  he  sin^ned 
a  paper  represented  by  the  bank  officer  to  be  a  receipt  for 
the  money,  but  which  afterwards  turned  out  to  be  the  note 
upon  which  suit  was  brought : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
such  facts  constituted  a  defence  to  the  action,  and  that  the 
offer  should  have  been  received. 

Ziegler  v.  Bank,  ante^  p.  1 9,  and  Steckel  v.  Bank,  ante^ 
p.  17,  followed. 

Error  to  the  Common  Pleas  of  Lehigh  County. 

Assumpsit  by  the  First  National  Bank  of  AUen- 
town against  William  Resh. 

Upon  the  trial,  before  Albright,  P.  J.,  the 
plaintiff  put  in  evidence  a  promissory  note  for 
$500,  made  by  defendant,  to  his  own  order,  and 
indorsed  by  him  in  blank.  The  defendant 
offered  to  prove:  (i)  That  at  various  times  he 
deposited  moneys  at  the  First  National  Bank  of 
Allen  town.  Pa.,  receiving  certificates  of  deposit, 
which  he  supposed  to  be  certificates  of  deposit 
of  the  First  National  Bank  of  AUentown,  and 
that  on  the  7th  day  of  March,  1877,  he,  the  de- 
fendant, presented  one  of  these  certificates  at 
the  First  National  Bank  of  AUentown,  and  de- 
manded payment  therefor,  and  was  requested 
by  an  officer  of  the  Bank  to  sign  a  paper,  which 
defendant  supposed  at  the  time  to  be  a  receipt 
for  the  sum  of  I500,  that  being  the  amount  of 
the  certificate  of  deposit  which  defendant  pre- 
sented for  payment.  Objected  to  as  incompe- 
tent and  irrelevant,  because  the  offer  proposes 
to  prove  the  supposition  of  the  defendant,  and 
because  there  is  no  offer  to  show  that  there  was 
any  fraud  or  imposition  practised  upon  the  de- 
fendant at  the  time  the  note  was  signed.  Objec- 
tion sustained;  exception. 

(2)  That  when  he  presented  the  certificate  of 
deposit  for  $500,  to  the  plaintiff,  which  he  had 
received  from  the  First  National  Bank  of  AUen- 
town, Pa.,  he  was  requested  to  sign  a  paper  as  a 
receipt  for  the  sum  of  I500;  that  the  defendant 
signed  said  paper  under  the  representations  by 
the  officers  of  the  bank  that  it  was  a  receipt, 
and  that  deceit  and  fraud  was  practised  by  the 
officers  of  the  bank  when  thev  procured  his  sig- 
nature to  the  note  in  suit,  and  that  the  signature 
thus  obtained  was  the  signature  to  the  note  in 
suit  and  not  a  receipt.  Objected  to  as  incompe- 
tent and  irrelevant,  because  the  offer  discloses 
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no  evidence  of  fraud  or  deceit,  and  no  facts  from 
which  the  jury  could  draw  any  such  inference. 
Objection  sustained ;  exception. 

(3)  That  the  note  in  suit  was  procured  from 
the  defendant  by  the  plaintiff,  by  representing  to 
him  at  the  time  he  signed  the  same,  that  the 
paper  he  signed  and  was  requested  to  sign  was  a 
receipt  for  the  sum  of  Is  00,  and  that  the  said 
sum  of  I500  was  paid  to  the  defendant  upon  a 
certificate  of  deposit,  presented  by  the  defen- 
dant to  the  plaintiff  for  payment.  Objected  to  as 
incompetent  and  irrelevant.  Objection  sus- 
tained; exception. 

(4)  That  on  the  7th  day  of  March,  1877,  he 
presented  what  he  believed  to  be  a  certificate  of 
deposit  of  the  First  National  Bank  of  Allentown, 
at  the  First  National  Bank  of  Allentown,  for 
I500,  and  requested  the  payment  thereof,  and 
that  he  was  paid  said  sum  of  I500  upon  a  cer- 
tificate of  deposit  obtained  from  the  bank,  being 
presented  to  the  bank  by  the  defendant,  and 
that  he  was  asked  by  an  officer  of  said  bank  to 
sign  a  paper,  and  that  the  paper  which  he  signed 
was  represented  to  be  a  receipt,  and  which  the 
defendant  now  claims  to  be  the  note  in  question, 
and  that  the  defendant  could  not  read  or  speak 
the  English  language.  Objected  to  as  incompe- 
tent and  irrelevant ;  objection  sustained ;  excep- 
tion. 

Verdict  for  plaintiff  for  the  amount  of  the 
note,  and  judgment  thereon,  whereupon  the  de- 
fendant took  this  writ,  assigning  for  error  the 
rejection  of  his  four  offers. 

R,  Clay  Hamersly  {Thomas  B,  Metzger  with, 
him),  for  the  plaintiff  in  error. 

The  acts  and  declarations  of  the  parties  in  the 
presence  of  each  other,  or  the  acts  and  declara- 
tions of  the  party  to  be  affected  thereby,  which 
constitute  part  of  the  res  gestct^  and  enter  into 
the  character  of  the  whole  transaction,  are  evi- 
dence, and  are  to  be  taken  together  as  a  con- 
nected link  of  a  chain  of  circumstances  to  estab- 
lish a  case  of  fraud. 

Kiser  v.  Mitchell,  8  Barr,  64. 
Edward  Harvey  {R,  E.    Wright,  Jr,,  with 
him),  for  the  defendant  in  error.     The  plaintiff 
should  have  read  the  note. 
Adams  v,  Bachert,  2  N.  526. 
Pcnna.  R.  R.  Co.  v.  Shay,  I  N.  198. 
No  right  was  violated,  no  damage  was  inflicted 
by  the  fraud,  if  any.    The  transaction  was  the 
giving  of  a  note  for  value,  and  with  it  the  cer- 
tificate as  collateral  security. 

May  3,  1880.  The  Court.  While  this  case 
differs  somewhat  in  its  facts  from  Zeigler  v.  The 
Bank,  and  Steckel  r.  The  Bank,  just  decided 
[antey  pp.  19  and  17],  it  is  similar  in  principle, 
and  comes  within  the  rulings  of  those  cases. 

The  third  assignment  covers  all  that  it  is  neces- 


sary to  discuss.  The  Court  rejected  evidence 
offered  to  prove  that  the  note  in  suit  was  pro- 
cured from  defendant  below  by  fraud  on  the 
part  of  the  bank  officers,  that  he  went  to  the 
bank  to  receive  payment  of  a  certificate  of  de- 
posit for  I500,  that  when  the  money  was  paid, 
he  signed  a  paper  represented  by  the  bank  offi- 
cer to  be  a  receipt  for  I500,  but  which  afterwards 
turned  out  to  be  a  note  for  I500,  upon  which 
this  suit  was  brought. 

It  is  true  the  plaintiff  denies  the  facts  upon 
which  this  offer  was  based.  But  this  denial  goes 
for  nothing,  as  the  jury  were  not  allowed  to  pass 
upon  them. 

The  evidence  should  have  been  admitted. 
Judgment  reversed  and  a  venire  facias  de  ikwo 
awarded. 

Opinion  by  Paxson,  J.  Green  and  Mercur, 
JJ.,  absent. 


Jan. 


'80.  March  4, 

City  of  Reading  v.  Althouse. 


1880. 


Constitutional  law — Taking  or  injuring  private 
property  for  public  purposes — Art.  XVI.  §  ^, 
Constitution  of  1874 — Act  of  April  14^  iS^J 
—  Water  courses  y  natural  and  artificial--^  Con- 
sequential damages. 

The  doctrine  that  an  action  for  consequential  damages 
against  a  corporation,  possessed  of  the  right  of  eminent 
domain,  cannot  be  sustained,  is  rendered  obsolete  by  the 
Constitution  of  1S74. 

The  special  Act  of  April  14,  1853,  providing  that  com- 
pensation shall  be  made  for  damages  sustained  by  the 
owners  of  land  upon  which  a  spring  or  stream  of  water 
is  situated,  or  through  which  it  flows,  by  permanent  ap- 
propriation therein  described,  applies  not  only  for  the 
benefit  of  owners  of  natural  channels,  but  applies  equally 
to  artificial  water-courses  so  ancient  that  the  memory  of 
man  runneth  not  to  the  contrary. 

In  1769,  L.,  the  owner  of  land  through  which  flowed 
a  stream,  divided  said  land,  with  an  existing  ditch,  for  the 
purpose  of  irrigating  its  several  parts,  and  devised  it.  A. 
derived  title  through  L.  with  the  right  to  use,  at  stated 
periods,  the  water -flowing  through  the  ditch.  In  1874 
the  municipal  corporation  of  R,,  lying  on  one  of  the 
tributaries  of  the  stream  supplying  the  ditch,  and  four 
miles  distant  from  the  land  to  which  the  right  was  appur- 
tenant, appropriated  wat^  from  the  tributary  for  the  pur- 
pose of  water-works.  In  an  action  by  A.  against  R.,  the 
facts  having  established  substantial  consequential  dam- 
ages: 

Held  (sustaining  the  judgment  of  the  Court  below), 
that  an  action  lay  under  the  Act  of  April  14,  1853. 

Held  further,  that  even  without  that  Act,  the  municipal 
corporation  of  R.  would  be  responsible  to  A.  under  jf  8, 
Art.  XVI.  of  the  Constitution,  providing  for  compensation 
for  property  taken,  injured,  or  destroyed  by  corporations 
empowered  to  do  so  &r  public  use. 

Error  to  the  Common  Pleas  of  Berks  County. 
Appeal  of  the  city  of  Reading  from  the  judg- 
ment on  the  report  of  viewers  appointed  to 
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ascertain  the  damages  sustained  by  William 
Althouse  by  reason  of  the  taking  of  water  by 
the  said  city. 

Upon  the  trial,  before  Sassaman,  J.,  the  fol- 
lowing facts  appeared:  In  1769  there  existed  a 
ditchy  the  date  of  whose  creation  was  unknown, 
for  the  purpose  of  irrigating  lands  of  Mordecai 
Lincoln.  The  water  was  derived  from  the  An- 
tietam  Creek.  Lincoln  divided  the  lands  thus 
irrigated,  assigned  to  each  part  its  respective 
proportion  of  water,  and  the  periods  of  time  to 
which  they  were  entitled  to  use  it,  and  devised 
them.  William  Althouse  derived  title  through 
Lincoln,  with  the  right  thus  to  use  the  water 
flowing  through  the  ditch.  In  1865  the  city  of 
Reading,  situated  about  fbur  miles  above  the 
point  of  division  of  the  waters  of  the  Antietam 
through  the  ditch,  purchased  the  property  and 
franchises  of  the  Reading  Water  Company,  ob- 
tained a  tract  of  land  through  which  flowed 
Ohlinger  Creek,  one  of  the  tributaries  of  the 
Antietam,  and,  under  authority  of  councils, 
erected  water- works  and  diverted  water  from  the 
stream  to  the  city  reservoir.  The  proceedings 
were  had  under  the  supplement,  approved  April 
14,  1853,*  to  the  Act  of  March  16,  1819,  creat- 
ing the  ** Reading  Water  Company/'  and  em- 
powering it  to  supply  the  borough  of  Reading 
with  water. 

The  evidence  of  damage  was  voluminous  and 
conflicting. 

The  plaintiflf  offered  to  show: — 

(i)  "The  effect  of  the  appropriation  of  the 
Ohlinger  or  Antietam  Creek  by  the  city  of 
Reading  upon  the  quantity  of  water  flowing 
through  the  race  or  water-course  in  question 
from  the  ist  day  of  March  to  the  i6th  day  of 
October,  that  the  quantity  of  the  water  flowing 
through  said  race  or  water-course  is  by  said  di- 
version reduced  to  such  extent  as  to  make  it 
unprofitable  for  the  parties  owning  the  land 
there  along  to  be  at  the  expense  of  keeping  it 
in  repair,  and  as  to  utterly  ruin  and  deprive  the 
plaintiff'  of  his  right  and  power  to  irrigate  his 
land." 

(2)  **To  show  further  the  number  of  acres 
of  irrigable  land  the  plaintiff*  owned  at  the  time 
of  the  diversion,  and  the  number  of  acres  owned 
by  him  generally  along  this  race,  and  the  amount 
of  damages  accruing  to  him  from  said  diversion 
and  decrease  of  quantity  of  water  and  the  dif- 

♦  By  the  supplement  auihority  was  given  said  cor- 
poration to  permanently  appropriate  to  their  tise  such 
spring  or  spnngs,  stream  or  streams  of  water  as  they 
might  select  for  the  purpose  of  bringing  into  the  city  of 
Raiding  an  additional  supply  of  water,  and  any  damage 
that  should  be  sustained  by  owners  of  land  upon  which 
such  spring  or  springs,  stream  or  streams  of  water  mieht  be 
situated  or  through  which  it  or  they  should  flow,  should 
be  ascertained  and  compensation  made  therefor  as  is 
therein  provided.     (P.  L.  416.) 


ference  between  the  value  of  the  farm  imme- 
diately prior  and  immediately  subsequent  to  such 
diversion,  and  that  said  farm  was  depreciated  in 
value." 

Defendant  objected .  that  "The  plaintiff  has 
already  shown  that  the  creek  or  stream  appro- 
priated by  the  city  does  not  flow  through  his 
land,  but  that  at  a  point  more  than  a  mile  above 
his  farm  and  four  or  five  miles  below  the  point  of 
diversion  by  the  city,  water  is  diverted  from  the 
Antietam  Creek  during  certain  portions  of  the 
year,  into  an  artificial  channel,  and  that  he  has 
by  deed  the  right  to  use  water  from  this  channel 
during  certain  hours  in  each  week.  The  Act  of 
Assembly  under  which  this  proceeding  is  had 
does  not  authorize  the  assessment  of  damages 
for  any  such  right  of  irrigation,  and  the  evidence 
is,  therefore,  irrelevant  and  inadmissible." 

Objection  overruled ;  exception. 

(3)  **  To  show  by  Daniel  S.  Zacharias,  the  wit- 
ness upon  the  stand,  that  the  water  of  the  stream 
which  he  has  testified  the  city  of  Reading  di- 
verted and  brought  into  the  city  in  July,  1874, 
before  that  time  flowed  through  the  race  men- 
tioned in  the  deeds  already  in  evidence,  and 
that  the  said  race  runs  through  the  lands  of  the 
plaintiff"  described  in  the  petition,  proposing  to 
follow  this  with  proof  of  the  fact  that  plaintiff" 
had  been  using  said  water  for  the  purposes  of 
irrigation,  watering  cattle,  and  domestic  pur- 
poses, and  by  proof  of  damages." 

Defendant  objected : 

(i)  *'  Because  the  race  spoken  of  is  an  artificial  ^ 
channel,  and  not  the  natural  channel  of  the 
stream.  The  right  of  the  plaintiff,  if  any  exists, 
is  an  easement.  The  Act  under  which  the  dam- 
ages are  claimed  does  not  allow  damages  for  in- 
jury to  an  easement  such  as  this. 

(2)  **The  creek  diverted  by  defendant  was 
only  a  branch  of  the  Antietam  Creek,  which  was 
taken  at  a  point  four  or  five  miles  from  the  head 
of  the  race  j  the  testimony  is,  therefore,  uncer- 
tain and  speculative. 

(3)  **  The  petition  only  claims  damages  for  loss 
of  water  for  irrigation.  No  loss  of  water  for 
that  purpose  has  been  shown." 

Objections  overruled ;  exception. 
The    defendant    presented     the    following 
points: — 

( 1 )  That  the  Act  of  Assembly  under  which 
these  proceedings  are  had,  does  not  authorize 
the  assessment  of  damages  for  the  injmry  com- 
plained of  by  plaintiff,  and  therefore  the 
verdict  must  be  for  defendant.  Answer — Nega- 
tived. 

(2)  If  the  jury  believe  that  there  remained 
after  the  city  took  the  Ohlinger  water,  sufficient 
water  in  the  Antietam  Creek  to  irrigate  the  plain- 
tiff'*s  meadows,  then  the  plaintiff  has  not  sus- 
tained any  substantial  injury,  the  doctrine  dam- 
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num  absque  injuria  applies,  and  the  plaintiff 
cannot  recover.  Answer — If  the  jury  believe 
that  although  the  petitioner  in  this  case  is  de- 
prived of  some  of  the  water  he  had  a  right  to, 
and  of  right  he  should  have  had  and  enjoyed, 
and  yet  that  the  amount  so  taken  from  his  use  for 
the  purposes  of  his  grant  was  not  appreciable,  or 
slightly  appreciable  only,  then  this  case  falls 
under  the  doctrine  of  damnum  absque  injuria^ 
and  in  that  event  there  can  be  no  recovery  here 
now.  But  if  the  loss  of  water  to  which  he  is 
entitled  would  be  appreciable,  and  material  to 
the  enjoyment  of  his  right,  the  jury  may  assess 
damages  which  would  be  commensurate  with  the 
actual  depreciation  of  his  farm,  the  direct  and 
immediate  result  of  the  deprivation  of  water  by 
the  diversion  of  the  stream,  and  only  for  that. 

Verdict  for  the  plaintiff  for  I2150,  and  judg- 
ment thereon.  The  defendant  took  this  writ, 
assigning  for  error  the  answer  to  his  first  point, 
and  the  admission  of  the  plaintiff's  offers. 

George  F.  Saer,  with  whom  was  C.  If.  Ruhly 
for  the  plaintiff  in  error. 

The  plaintiff  did  not  claim  compensation  for 
injury  done  him  as  riparian  proprietor,  but  for 
diminishing  the  flow  of  water  in  an  artificial  ir- 
rigating ditch.     This  is  a  mere  easement. 

Northam  r.  Hurley,  I  Ellis  &  Blackburn,  670. 
The  Act  of  April  14,  1854,  applies  only  to 
riparian  proprietors,  whose  rights  do  not  attach 
in  the  case  of  artificial  drains. 

Sampson  v,  Hoddicott,  I  C.  B.  N.  S.  590. 
A  person  cannot  create  by  grant  new  rights  of 
property  so  as  to  give  the  grantee  a  right  to  sue 
in  his  own  name  for  an  interruption  of  the  right 
by  a  third  party. 

Hill  V.  Tuppcr,  2  H.  &  C.  121. 

Stockport  Water-works  v.   Potter,  3  Hurl.  &  Colt. 
300. 
A  corporation  invested  with  the  power  of  emi- 
nent domain  is  liable  for  consequential  damages 
only  to  the  extent  declared  in  the  Act  of  incor- 
poration. 

Navigation  v.  Coons,  6  W.  &  S.  loi. 

Canal  Co.  v,  MuUiner,  18  Sm.  360. 
The  constitutional  limitation  applies  only  to 
an  actual  taking  of  property.     Matters  of  annoy- 
ance and  consequential  injuries  are  not  within  it. 

Watson  V.  Railroad,  i  Wr.  479. 

Tinicum  Fishing  Co.  v.  Carter,  ii  Sm.  31. 
The  damages  to  the  plaintiff  in  this  case  are 
consequential. 

Koch  V,  Williamsport  Water  Co.,  1$  Sm.  288. 
The  flow  of  a  stream,  as  provided  for  in  the 
Act,  means  a  natural  channel ;  else  the  number 
of  actions  for  damages  under  the  Act  would  be 
limited  only  by  the  number  of  licenses  or  ease- 
ments granted. 

Damages  have  been  denied  in  cases  of  graver 
injuries. 

N.  Y.  &  E.  R.  R.  Co.  V,  Young,  9  C.  175. 

Arnold  v.  Hudson  R.  R.  Co.,  49  Barb.  12I. 


Jacob  S,  Livingood  and  Cyrus  G,  Derr^  for 
the  defendant  in  error. 

Where  the  owner  of  lands,  through  which  a 
stream  of  water  flows,  divides  the  stream,  mak- 
ing two  of  one,  and  grants  lands  abutting  on  the 
new  stream,  the  grantee  of  such  lands  becomes 
a  riparian  owner. 

Nuttall  V,  Bracewell,  2  Exch.  L.  R.  12. 
Sutclife  V.  Booth,  32  L.  J.  Q.  B.  136. 
Stockport  Water-works  v.  Potter,  3  HurL  &  Colt. 
325- 
The  right  of  the  plaintiff  was  to  appropriate 
all  the  water  flowing  through  the  ditch ;   when 
the  defendant  appropriated  water  from  a  stream 
supplying  the  ditch,  it  was  a  taking  of  property. 
Such  taking  causes    direct,   not    consequential 
damages. 

Hough  V,  Doylestown,  4  Brewst.  335. 
Hecksher  v*  Shenandoah,  2  Leg.  Chiron.  273. 
Gardner  r.  Newburgh,  2  Johns.  Ch.  162. 
The  Act  of  1854  provides  for  an  action  to  an 
owner  of  land  through  which  a  stream  shall  flow. 
Whether  the  flow  be  by  natural  or  artificial  chan- 
nel is  immaterial. 

Siebert  v,  Levan,  8  B.  390. 
The  city  of  Reading  is  responsible  for  conse- 
quential damages  under  §  8,  Art.  XVL  of  the 
new  Constitution,  which  provides  for  the  injury 
and  destruction,  as  well  as  the  taking. 

March  22,  1880.  The  Court.  Were  it  ne- 
cessary we  would  have  no  hesitation  in  holding 
that  the  provision  of  the  8th  section.  Art,  16,  of 
the  new  Constitution,  governs  this  case.  That 
section  provides  for  the  making  of  compensation, 
not  only  for  the  taking  of  private  property  for 
public  use,  as  was  the  case  theretofore,  but  also 
for  its  injury  or  destruction.  That  the  use,  which 
the  plaintiff  had  of  the  waters  of  the  Great  or 
Antietam  Creek,  through  the  race  or  ditch  in 
controversy,  was  property,  though  of  an  incor- 
poreal kind,  is  not  open  to  debate ;  and  that  it 
was  injured  by  the  operations  of  the  city  of 
Reading,  is  a  fact  established  by  a  proper  tri- 
bunal. There  is,  therefore,  no  good  reason  ap- 
parent to  us  why  the  case  should  not  be  cov- 
ered by  the  above  recited  8th  section  of  the  Con- 
stitution. 

Passing,  however,  this  phase  of  the  question, 
we  cannot  see  why  the  plaintiff  is  not  within  the 
protection  of  the  Act  of  April  14,  1853  (P.  L. 
416).  This  Act  provides  that,  "Any  damages 
sustained  by  the  owners  of  land,  upon  which 
such  spring  or  springs,  stream  or  streams  of 
water  is  or  are  situated,  or  through  which  it  or 
they  shall  flow  by  reason  of  the  permanent  ap- 
propriation as  aforesaid  shall  be  ascertained,  and 
compensation  made  in  manner  hereinafter  pro- 
vided for."  Now  the  defendant  has  appropri- 
ated Ohlinger  Creek,  one  of  the  main  branches  of 
Antietam,  from  which  the  irrigating  ditch  or  race 
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in  question  receives  its  supply.  The  determina- 
tive question  then  is,  did  this  stream  of  water, 
or  what  is  the  same,  the  water  of  this  stream, 
called  Ohlinger,  or  any  material  part  of  it,  be- 
fore it  was  diverted  by  the  city  of  Reading,  flow 
through  the  plaintiff 's  land?  The  channel  may 
be  called  what  you  please ;  Antietam  Creek  or 
Lincoln's  ditch,  that  is  of  no  consequence ;  was 
the  water  formerly  wont  to  flow  through  the 
Althouse  property?  If  so,  he  had  property  in 
it ;  a  right  to  it  which  is  protected  by  the  Act. 
The  counsel  for  the  defendant  seems  to  think 
that  the  provisions  of  the  Act  extend  but  to  the 
owners  of  natural  bed  and  banks  of  the  stream, 
but  this  is  a  construction  warranted  neither  by 
the  letter  nor  spirit  of  the  statute.  Who  would 
doubt  the  application  of  the  Act  were  this  ditch 
a  natural  branch,  division  of,  or  outflow  of  the 
main  stream.  But  what  radical  diflerence  is  made 
by  the  fact,  that  man  dug  the  present  channel 
instead  of  nature?  And  how  can  this  aflect 
vested  rights,  rights  now  more  than  a  century 
old?  In  the  submission  executed  by  the  two 
Lincolns  and  Michael  Seyster,  one  hundred  and 
eleven  years  ago,  this  ditck  is  spoken  of  as  an 
existing  race,  or  water-course,  but  who  dug  it, 
or  how  long  it  existed  before  that  time,  is  not 
mentioned,  and  no  one  knows.  Its  origin  is 
literally  buried  in  the  shades  of  the  past ;  hence, 
for  all  practical  purposes,  it  is  a  natural  water- 
course prescriptively,  and,  therefore,  legally  it  is 
so.  The  right  to  it  could  be  no  better  were  it 
natural.  As  was  said  by  Chief  Justice  Gibson 
in  Seibert  v.  Levan  (S  Barr  383)  :  *«  Whilst  the 
grantor  was  lord  of  the  whole,  he  might  assign  a 
permanent  channel  to  the  stream,  and  as  regards 
himself  and  those  who  claim  under  him,  impress 
it  with  any  character  he  should  see  proper. 
There  is  no  particular  sanctity  in  the  natural  bed 
of  a  stream,  which  is  perpetually  changing  its 
cotu^se  from  accidental  causes."  And  in  speak- 
ing of  the  rule,  that  water  shall  flow  u^i  currere 
soUbcU  et  constuvity  he  says  it  applies  rather  to 
the  duty  of  returning  it  than  to  the  channel 
through  which  it  flows.  And  so  in  Sutclife 
V.  Booth  (32  L.  J.  Q.  B.  136),  it  was  held  per 
WiGHTMAN,  J.,  that  a  water-course,  though  artifi- 
cial, may  have  been  originally  made  under  such 
circumstances,  and  have  been  so  used  as  to  give 
all  the  rights  that  the  riparian  proprietors  would 
have  had  had  it  been  a  natural  stream.  Of  like  im- 
port is  the  case  of  Nuttall  r.  Bracewell  (2  Exchq. 
L.  R.  i)  in  which  Chancellor  B.  says:  **I  see 
no  reason  why  the  law  applicable  to  ordinary 
running  streams  should  not  be  applicable  to  such 
a  stream  as  this,  for  it  is  a  natural  flow  or  stream  of 
water,  though  flowing  in  an  artificial  channel." 
So,  also,  on  a  similar  footing  he  puts  the  case  where 
two  adjoining  riparian  owners  should  by  agree- 
ment so  alter  or  divert  a  stream  that  it  shall  run 


in  two  channels  instead  of  one.  In  such  case 
he  holds  that  a  grantor  of  land  on  the  new  stream 
would  have  all  the  rights  of  a  riparian  owner. 
But  the  case  here  supposed  is,  in  fact,  the  one  in 
hand ;  here  is  a  division  of  the  Great  Creek  by 
the  race  or  water-way  in  controversy,  and  that  of 
a  date  so  ancient  that  the  memory  of  man  run- 
neth not  to  the  contrary.  So  far  as  the  case  of 
the  Stockport  Water-works  Co.  (32  L.  J.  Q.  B. 
136)  has  any  application,  it  is  an  authority  for 
the  plaintiff",  for  Pollock,  C.  B.,  advocates  the 
doctrine  above  stated.  We  may  set  it  down  for 
certain  thac  so  far  as  authority  goes  the  ruling  of 
the  Court  below  is  sustained. 

Many  cases  have  been  cited  upon  part  of  the 
city  for  the  purpose  of  proving  that  an  action  for 
consequential  damages  against  a  corporation  pos- 
sessed of  the  right  of  eminent  domain  cannot  be 
sustained.  But  these  authorities  are  now  of  no 
value,  for  the  new  Constitution  has  introduced  a 
different  rule.  Moreover,  the  Act  of  1853  gov- 
erns this  case,  and  it  in  express  terms  provides 
for  compensation  to  land  owners  for  any  damage 
they  may  suffer,  not  for  land  taken,  but  for  the 
taking  "permanent  appropriation"  of  water. 
The  damages  are  thus  necessarily  consequential, 
as  they  arise  from  the  disturbance,  or  abridge- 
ment of  an  incorporeal  right. 

Judgment  affirmed. 

Opinion  by  Gordon,  J.  Green  and  Mercur, 
JJ.,  absent. 


Jan.  '80,  263. 


Long  V.  Caffrey. 


March  1 1,  1880. 


Mechanic's  lien — Right  to  file  mechanic's  lien 
may  be  wcuved- — Contrcut — Mutual  and  inde- 
pendent covenants. 

The  right  to  file  a  mechanic's  lien  may  be  waived  by  a 
stipulation  in  the  contract  under  which  the  woric  was  done. 

Where  a  contract  between  a  mechanic  and  the  owner  of 
land  for  the  erection  of  a  house  contained  a  covenant  on 
the  part  of  the  mechanic  **  that  no  mechanic's  or  other 
lien  should  be  filed/'  and  one  on  the  part  of  the  owner  of 
the  land  that  the  building  should  be  insured  to  a  specified 
amount: 

Ileid  (affirming  the  judgment  of  the  Court  below),  that 
these  were  separate  and  independent  covenants,  and  that 
an  alleged  breach  of  the  latter  constituted  no  relief  from 
the  responsibility  imposed  by  the  former. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Scire  facias  sur  mechanic's  lien,  by  £.  T. 
Long  against  John  M.  Caffrey.  Plea,  "  Nil 
debet.'' 

On  the  trial  before  Harding,  P.  J.,  it  appeared 
that  Long  had  entered  into  a  written  agreement 
with  Caffrey  to  erect  a  house  for  him,  the  pay- 
ments to  be  made  in  instalments  as  the  work 
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progressed.    The  agreement  contained  the  fol- 
lowing stipulations : — 

**  And  it  is  further  agreed  that  no  mechanic's  or  other 
lien  shall  be  entered  against  said  building  by  the  said 
Long,  or  the  material  contractor,  or  workmen ;  and,  it  is 
further  agreed,  that  if  any  such  lien  be  entered,  that  the 
said  Long  shall  pay  all  costs  and  fees  at  his  own  proper 
expense  without  recourse  or  claim  against  said  Cafirey  on 
account  thereof,  and  that  if  said  Caffrey  is  forced  to  pay 
the  amount  of  any  of  said  liens,  or  costs,  he  shall  have  the 
right  to  recover  the  amount  thereof  from  said  Long. 

•*  It  is  further  agreed  that  said  Caffrey  shall,  on  comple- 
tion of  said  building,  insure  the  same  against  loss  or  dam- 
age by  fire  to  at  least  the  amount  of  one  thousand  dollars, 
and  assign  this  policy  of  insurance  as  collateral  security 
for  the  payment  of  the  last-mentioned  one  thotisand  dol- 
lars to  said  Long." 

The  evidence  showed  that  the  instalments  had 
not  all  been  paid,  and  that  the  building  had  not 
been  insured  according  to  the  contract. 

The  plaintiff  requested  his  Honor  to  charge, 
inter  alia^  that  if  the  jury  believe  that  said  Caf- 
frey failed  to  pay  at  the  time  agreed  upon,  and 
also  failed  to  insure  the  property  as  agreed  upon, 
then  he  cannot  set  up  the  defence  that  the  con- 
tractor agreed  not  to  file  a  lien.  Refused. 

The  defendant  requested  his  Honor  to  charge, 
that  by  the  agreement  annexed  to  the  claim  the 
plaintiff  agrees  that  no  mechanic's,  or  other  lien, 
shall  be  entered  against  said  building  by  the  said 
Long,  and  he  is,  therefore,  estopped  from  filing 
a  lien,  and  cannot  recover  in  this  case.  Answer, 
We  affirm  that.  Your  verdict,  therefore,  should 
be  in  favor  of  the  defendant  in  this  case. 

Verdict  and  judgment  for  defendant.  Plain- 
tiff took  this  writ,  assigning  for  error,  inter  alia^ 
the  answers  to  plaintiffs  and  defendant's  points. 

G,  R,  Bedford^  for  plaintiff  in  error. 

By  the  answer  to  our  first  point  the  Court  de- 
prived us  of  the  benefit  of  the  jury's  finding 
upon  the  question  of  whether  the  covenant  not 
to  file  a  lien,  and  the  covenant  to  insure,  were 
not  mutual  covenants;  this,  we  claim,  was  error. 
McCrelish  v.  Churchman,  4  R.  26, 
Wright  r.  Smyth,  4  W.  &  S.  533. 

(No  coimsel  appeared  for  defendant  in  error, 
and  there  was  no  paper-book.) 

May  3, 1880.  The  Coxhit.  This  was  a  scire 
facias  on  a  mechanic's  lien.  The  work  was  done 
and  the  materials  furnished  for  a  gross  sum,  under 
a  written  agreement  between  the  parties.  The 
payments  were  to  be  made  in  several  instalments, 
the  last  one  some  months  after  the  completion 
and  acceptance  of  the  hojuse.  The  contract  con- 
tains this  stipulation,  "And  it  is  further  agreed 
that  no  mechanic's  or  other  lien  shall  be  entered 
against  said  building  by  the  said  Long,  or  the 
material  contractor,  or  workmen ;  and  it  is  fur- 
ther agreed  that  if  any  such  lien  be  entered,  that 
the  said  Long  shall  pay  all  costs  and  fees  at  his 
own  proper  expense,  without  recourse  or  claim 


against  said  Caffrey  on  account  thereof,  and  that 
if  said  Caffrey  is  forced  to  pay  the  amount  of  any 
of  said  liens,  or  costs,  he  shall  have  the  right  to 
recover  the  amount  thereof  from  said  Long." 

There  is  nothing  doubtful  or  obscure  in  this 
clause.  It  is  clear  and  specific.  Why  shall  not 
full  effect  be  given  to  it  ?  It  is  in  regard  to  a 
subject-matter  that  the  parties  had  an  undoubted 
right  to  contract.  The  parties  recognized  it  as 
an  important  matter  in  the  contract.  The  de- 
fendant wished  to  be  protected  against  all  such 
liens.  The  plaintiff  expressly  agreed  not  to  file 
one  himself,  and  to  protect  the  defendant  against 
all  filed  by  others.  The  right  of  lien  which  the 
law  would  have  given  to  the  plaintiff  he  waived, 
and  estopped  himself  from  asserting  to  the  preju- 
dice of  the  defendant. 

The  contract  contains  further  evidence  that 
the  plaintiff  was  to  rely  on  personal  and  collate- 
ral security  without  lien.  Thus  it  was  agreed 
that  on  the  completion  of  the  building,  the  de- 
fendant should  cause  it  to  be  insured  to  an 
amount  at  least  equal  to  the  unpaid  instalment, 
and  assign  the  policy  to  the  plaintiff  as  collateral 
security  therefor.  The  different  parts  of  the  con- 
tract are  separate  and  independent  covenants, 
and  we  see  no  reason  why  the  one  not  to  file  a 
lien  shall  not  be  enforced.  The  learned  Judge 
was,  therefore,  right  in  charging  that  the  plain- 
tiff could  not  recover. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 


Jan. '8a 


Kline's  Appeal. 


March  4,  i88a 


Mechanics*  liens — Apportionment — WhcU  sepa- 
ration of  buildings  does  not  prevent  apportion- 
ment. 

The  owner  of  a  tract  of  land  laid  it  out  in  ten  building 
lots  fronting  on  a  street.  Ten  houses  were  built 
thereon,  two  adjoining  each  other,  making  five  blocks  of 
two  houses  each;  and  between  each  block  side-yards 
with  a  common  partition  fence.  Between  two  of  the 
blocks  an  additional  space  of  ground,  of  sixty  feet  front- 
age, was  left,  with  the  intention  of  converting  it  into  a 
street.  Mechanics'  liens  were  apportioned  among  the 
ten  houses.  It  was  claimed  that  the  separation  of  the 
sixty-foot  space  constituted  an  objection  to  the  apportion- 
ment of  the  liens : 

//2r/i/(sustaining  the  judgment  of  the  Court  below),  that 
the  time  of  commencing  work  on  the  buildings  deter- 
mined the  rights  of  the  mechanics  in  respect  to  the  appor- 
tionment of  their  liens;  and  that,  the  space  not  then 
having  been  actually  dedicated  as  a  public  street,  the 
liens  were  properly  apportioned. 

Fiupatrick  v,  Allen,  30  Sm.  292,  followed. 

Appeal  from  the  Common  Pleas  of  Berks 
County. 
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Appeal  of  Charles  G.  Kline  from  the  decree 
of  distribution  of  the  proceeds  of  the  sheriffs 
sale  of  property  of  John  T.  Noble.  The  follow- 
ing facts  appeared  :— 

Noble  was  the  owner  of  two  acres  and  sixty 
perches  of  land  situate  in  the  village  of  Lyons, 
Maxatawny  Township,  which  was  laid  out  in  ten 
building  lots  fronting  on  a  street  to  be  opened 
and  to  be  called  Hunter  or  Noble  Street,  and 
so  described  in  the  several  liens  filed.  The  lots 
are  30  feet  front,  and  running  back  140  feet  to 
an  sdley  to  be  opened,  18  feet  wide.  On  these 
ten  lots  ten  houses  were  built,  two  houses  ad- 
joining each  other,  16  feet  front  by  28  feet  deep, 
thus  making,  as  it  were,  five  blocks,  each  housb 
having  a  side  yard  of  fourteen  feet,  or  twenty- 
eight  feet  between  each  block  of  two  houses. 
Between  houses  four  and  five,  or  blocks  two  and 
three  with  their  side  lots,  an  additional  space  or 
piece  of  ground  of  sixty  feet  was  lefl,  intended 
for  a  street  at  right  angles  to  and  leading  from 
and  into  the  proposed  Hunter  or  Noble  Street, 
as  appears  by  the  draft  attached  to  the  commis- 
sioner's report.  These  ten  houses  or  five  blocks 
are  in  one  row,  were  built  at  one  time,  and  all 
are  fronting  on  the  proposed  Hunter  or  Noble 
Street. 

A  number  of  mechanics'  liens  were  filed  against 
these  houses  for  work  done  and  materials  fur- 
nished, some  of  which  were  apportioned  on  each 
of  the  ten  houses,  others  were  apportioned  on 
each  house  of  several  blocks,  and  others  were 
apportioned  upon  blocks.  The  houses  in  ques- 
tion were  sold  at  sheriffs  sale  some  time  in  Feb- 
ruary, 1877,  under  a  judgment  of  Charles  G. 
Kline,  bearing  date  October  19,  1875. 

Herzog  et  al.  had  filed  apportioned  mechanics' 
liens  against  the  ten  houses,  and  on  a  reference 
to  an  auditor  (B.  F.  Deltra)  to  report  distribu 
tion  of  the  proceeds  of  the  sale,  it  was  contended 
by  Kline  that  the  mechanics'  liens  were  impro 
perly  apportioned  on  the  blocks  separated  by 
the  sixty-feet  space,  and  that  Herzog  et  al.  were 
therefore  not  entitled  to  share  in  the  proceeds. 
The  auditor  allowed  their  claims ;  and  the  Court 
dismissed  exceptions  to  his  report,  Hallman,  J., 
delivering  the  following  opinion  (after  reciting 
the  fiacts) : — 

"It  is  insisted  by  the  exceptants  that  these 
liens  having  been  apportioned  among  the  ten 
houses,  are  not  such  as  fall  under  the  class  of 
apportioned  liens,  and,  therefore,  are  defective, 
and  cannot  participate  in  the  distribution.  The 
objection  consists  in  the  fact  that  between  houses 
four  and  five,  or  blocks  two  and  three,  there  is 
a  space  of  ground  of  sixty  feet,  which  was  in- 
tended for  a  street.  This  forms  the  only  ground 
of  objection.  That  apportioned  liens  could  have 
been  filed  against  houses  one,  two,  three,  and 
four,  composing  blocks  one  and  two,  and  against 


houses  five,  six,  seven,  eight,  nine,  and  ten, 
composing  blocks  three  and  four  and  five,  can- 
not be  successfully  questioned.  Is  the  objection 
suflScient  to  invalidate  these  liens  ? 

"The  commissioner  finds  in  his  report  that 
these  several  houses  were  erected  at  one  time  on 
one  tract  of  land,  forming  a  legal  whole  or  unit, 
of  which  the  intervening  space  is  a  part  and. 
parcel,  and  the  materials  were  furnished  and  the 
work  was  done  upon  their  joint  credit.  The 
evidence  fully  supports  this  finding.  At  the 
time  the  tract  or  piece  of  land  was  laid  out,  the 
sixty  feet  were  intended  for  a  street,  but  when 
the  buildings  were  begun,  and  up  to  the  time 
when  they  were  finished  and  liens  filed,  no  street 
was  laid  out  and  opened,  and  none  has  been  to 
this  day. 

"  The  fourth  section  of  the  Act  of  30th  May, 
iS3i>  g^ve  to  the  material  man  the  right  to  file 
an  apportioned  lien  when  the  materials  were 
furnished  for  two  or  more  adjoining  houses. 
The  Acts  of  1836  and  of  1850  referred  to  in  a 
former  part  of  this  opinion,  in  which  the  right 
to  file  apportioned  liens  is  given,  against  two  or 
more  buildings  owned  by  the  same  person,  the 
word  adjoining \s  omitted.  The  purpose  of  these 
Acts  is  manifest.  When  a  contractor  is  erecting 
two  or  more  houses  under  a  joint  contract,  it  is 
impossible  for  the  material  man  to  specify  in  his 
claim  filed  the  particular  house  or  building  for 
which  the  several  items  were  furnished,  especially 
so  in  this  age  of  improved  machinery,  when  the 
lumber  and  materials  generally  are  taken  to  the 
mill  and  prepared  before  taken  to  the  buildings. 
The  same  reason  applies  to  the  mechanic  and 
laboring  man.  The  work  is  mainly  done  in  the 
mill  and  shop.  The  flooring,  frames,  doors, 
shutters,  sash,  etc.,  are  prepared  promiscuously 
for  all  the  houses,  and  it  is  utterly  impossible  to 
tell  how  many  days*  work  was  expended  on  any 
particular  part  that  was  put  into  any  one  of  the 
buildings. 

"Numerous -supplements have  been  passed  to 
the  Act  of  1836,  all  with  the  obvious  intent  of 
securing  to  the  mechanic  and  material  man  a 
lien  for  the  work  and  materials  furnished.  Two 
were  passed  in  1879.  The  one  of  nth  June 
authorizes  and  requires  the  Court  to  permit 
amendments  in  any  stage  of  the  proceedings, 
conducive  to  justice  and  a  fair  trial  upon  the 
merits,  including  the  changing,  adding,  and 
striking  out  the  names  of  claimants,  and  by 
adding  the  names  of  owners  and  contractors 
respectively;  and  the  one  of  28th  June  extends 
the  provisions  of  the  Act  of  1836  for  work  done 
and  materials  furnished  for  or  about  the  repair, 
alteration,  or  addition  to  any  house  or  other 
building,  with  other  important  provisions  and 
extensions,  all  with  the  like  intent. 

"  Mechanics'  liens  have  become  an  important 
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part  of  our  systena  of  jurisprudence.  The  Supreme 
Court  has  moulded  the  law  from  time  to  time, 
and  has  given  it  such  a  construction  so  as  to 
perfect  the  system  and  carry  out  the  object  and 
intention  of  the  Legislature.  The  Acts  of  1836 
and  1850,  which  gave  the  right  to  file  an  appor- 
tioned lien  against  two  or  more  buildings  owned 
by  the  same  person,  were  held  to  include  ad- 
joining houses  belonging  to  different  owners, 
when  the  lien  filed  was  against  the  same  con- 
tractor, although  not  being  within  the  words, 
was  considered  as  being  within  the  spirit  and 
object  of  the  Act.  So,  too,  an  apportioned 
claim  was  held  good  where  two  houses,  belonging 
to  different  owners,  were  erected  under  a  joint 
contract  on  opposite  sides  of  a  private  alley,  the 
use  of  which  belonged  to  both  properties.  The 
contract  is  the  main  ground  upon  which  the  right 
to  claim  is  founded.  [His  Honor  here  com- 
mented upon  Taylor  v,  Montgomery,  8  H.  443, 
and  Fitzpatrick  v.  Allen,  30  Sm.  294.]  On  the 
authority  of  these  cases,  and  the  great  reluctance 
on  the  part  of  the  Court  to  set  aside  mechanics* 
liens  on  technical  grounds,  the  liens  of  Rapp  & 
Bieber,  J.  Schimpf  &  Son,  and  G.  Herzog  & 
Co.  should  be  sustained.  The  ten  houses  were 
erected  at  one  time,  on  one  lot  of  ground,  and 
the  work  and  materials  were  furnished  for  them 
all  jointly.  The  lot  was  cut  out  of  a  field  of 
farm  land,  with  no  public  roads  leading  to  or 
from  it.  Noble  Street,  when  opened,  was  only 
a  private  way  running  in  from  these  houses. 
The  supervisor  was  not  obliged  to  open  and 
make  it  or  keep  it  in  repair.  Had  the  sixty  feet 
between  houses  four  and  five  been  opened,  it 
would  be  a  private  way  for  the  common  use  of 
the  several  lot-owners  to  pass  from  Noble  Street 
to  the  alley  which  runs  along  the  rear  of  these 
lots.  It  began  in  Noble  Street  and  ended  in  the 
alley.  In  no  way  is  the  objection  to  these  liens  a 
parallel  case  to  Goepp  v.  Gartiser  (11  Casey,  30).** 
Kline  took  this  writ,  assigning  for  error  the 
decree  of  the  Court  allowing  Herzog  et  al.  to 
participate  in  the  distribution. 

If,  If.  Schwartz  and  Horace  Rowland,  for  the 
appellant. 

If  the  defendant  can  speqify  the  particular 
work  done  to  each  house,  he  must  file  separate 
claims. 

Chambers  v.  Farrall,  3  H.  268. 

Thorn  v,  Shaw,  5  Legal  and  Ins.  Rep.  19. 

Boyd  V.  Mole,  9  Phila.  118. 

Pennock  v.  Hoover,  5  R.  291. 

Davis  V,  Farr,  I  Har.  167. 

Harper  v.  Kelly,  5  Id.  234. 

Thomas  v.  James,  7  W.  &  S.  382. 
There  must  be  community  of  rights,  property, 
or  privilege  in  order  to  justify  apportioned  liens. 

Goepp  V,  Gartiser,  ii  C.  132. 

Taylor  v,  Montgomery,  8  H.  444. 

Campbell  v,  Fumess,  I  Phila.  372. 

Millett  V.  Allen,  3  Weekly  Notes,  374. 

Fitzpatrick  v,  Allen,  30  Sm.  292. 


Here  the  sixty-feet  space  negatives  the  exist- 
ence of  such  community. 

Dan,  If.  Wingerd  (with  whom  were  Amos  B, 
Wanner y  DeshUr  Bros,,  and  Butt  <y  Schwartz)^ 
for  the  appellees. 

All  the  houses  being  owned  by  one  person, 
the  work  and  materials  having  been  furnished 
by  the  lien  creditors  under  a  joint  contract,  and 
without  reference  to  any  particular  house,  but 
for  all  indiscriminately,  it  would  have  been  im- 
possible to  specify  how  much  work  and  material 
belonged  to  any  particular  house. 
Davis  V,  Farr,  I  Har.  167. 
Young  V,  Lyman,  9  B.  449. 
Donahoo  v,  Scott,  2  Jones,  45. 
The  case,  therefore,  falls  within  the  ruling  of— 
Fitzpatrick  v,  Allen,  30  Sm.  294. 
Taylor  v,  Montgomery,  8  H.  443. 

March  22,  1880.  The  Court.  We  think 
this  case  is  ruled  by  Fitzpatrick  v,  Allen  (30  P. 
F.  Smith,  292).  The  space  between  these  blocks 
of  houses,  of  sixty  feet,  was  not  a  public  street ; 
had  not  been  dedicated  as  such  before  the  build- 
ings were  commenced,  whatever  may  have  been 
the  intention  of  the  parties.  That  time  is  the 
period  to  be  looked  to  as  to  the  right  of  the 
mechanics ;  but  it  is  admitted  that  the  intention 
to  dedicate  it  as  a  public  street  was  abandoned. 
Here,  then,  the  houses  were  adjoining,  if  that 
was  necessary  to  make  the  joint  and  apportioned 
lien  valid. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 

Green  and  Mercur,  JJ.,  absent. 


Jan.  *8o,  314.  March  18,  1880. 

Stichter  v.  Malley. 

Liens — Priority  of — Validity  of — Mechanics^ 
liens — Miners  and  laborers — When  notice  a 
prerequisite  of — Lien  for  wages — Act  of  April 
p,  1872,  §  2, 

In  order  to  establish  the  validity,  as  liens,  of  the  claims 
of  miners  and  laborers  for  wages  under  the  Act  of  April  9, 
1872,  and  its  supplements,  notice  in* writing  of  the  claims, 
and  of  the  amounts  thereof,  must  be  given  to  the  officer 
executing  the  writ,  before  the  sale  of  the  property,  in  ac- 
cordance with  the  Act  of  April  9,  1872,  {  2. 

Such  notice  is  a  statutory  prerequisite  to  the  enforce- 
ment of  the  claim,  and  the  duty  of  proving  that  it  was 
given  rests  upon  the  claimant. 

Judgment  entered  in  an  amicable  action  for  wages  due 
miners  and  laborers,  and  execution  thereon,  is  not  the 
notice  to  the  officer  executing  the  writ  which  b  required 
by  the  Act  of  April  9,  1872,  \  2. 

Appeal  from  the  Common  Pleas  of  Schuylkill 
County. 
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Amicable  action  in  debt,  and  confession  of 
judgment,  between  H.  P.  Stichtcr,  trustee,  plain- 
tiff, and  Peter  G.  Malley,  defendant.  The  facts 
were  as  follows:  Malley  was  the  owner  of  a 
leasehold  estate,  with  the  right  to  mine  coal 
and  erect  a  breaker.  In  August,  and  the  suc- 
ceeding months  of  1878,  he  employed  various 
mechanics  and  material  men  to  furnish  him  with 
lumber,  machinery,  and  labor  for  the  erection  of 
his  breaker.  In  January,  1879,  ^^  was  in  de- 
fault in  the  payment  of  wages  to  his  miners  and 
laborers  for  the  months  of  November  and  De- 
I  cember,  1878,  as  well  as  in  the  amounts  due  the 
various  mechanics  and  material  men.  In  the 
same  month,  Malley  confessed  this  judgment  to 
Stichter,  as  trustee  for  the  miners  and  laborers; 
!  whereupon  execution  was  issued,  the  lease  and 
fixtures  were  sold,  and  the  proceeds  were  paid 
into  Court  and  referred  to  an  auditor  for  dis- 
tribution. 

The  mechanics*  lien  creditors,  as  well  as  the 
miners  and  laborers,  appeared  before  the  auditor 
(John  A.  Sullivan),  the  former  contending  that 
they  had  a  superior  right  to  the  fund.  ,  His  opin- 
ion, sustaining  this  view,  contained  the  following 
material  paragraph: — 

**  The  auditor,  from  the  evidence  adduced 
before  him,  and  after  a  careful  consideration  of 
the  Mechanics'  Lien  Law  of  1836,  and  its  sup- 
plements, and  the  law  of  1872  and  its  supplement 
of  1874,  giving  a  preference  to  the  miners  and 
laborers  employed  around  the  mines,  and  after  a 
full  examination  of  all  the  authorities  submitted, 
is  of  the  opinion  that  the  wages  of  miners  and 
laborers,  as  represented  by  judgment  to  No.  164, 
March  Term,  1879,  should  be  postponed  until 
after  the  mechanics'  liens  are  satisfied.  Had  the 
miners  and  laborers  given  the  proper  notice  to 
the  sheriff  before  the  sale,  in  accordance  with 
sect.  2  of  the  Act  of  9th  April,  1872,  it  could 
not  avail  anything,  inasmuch  as  the  liens  of  the 
mechanics  had  attached  to  the  leasehold  estate 
and  improvements  from  the  commencement  of 
the  building,  and  therefore  could  not  be  preju- 
diced by  subsequent  liens  or  judgments." 

Exceptions  to  this  report  by  Stichter,  trustee 
for  the  miners  and  laborers,  were  overruled  by 
the  Court,  whereupon  he  took  this  appeal,  as- 
signing for  error  the  action  of  the  Court  in 
decreeing  distribution  to  the  mechanics'  lien 
creditors. 

I>.  B.  Green  (with  whom  were  M.  M,  V  Velle 
and  5.  B.  Fisher),  for  the  appellant. 

The  Act  of  1859  (P.  L.  1859,  p.  318),  gave 
miners  and  laborers  preference  over  all  other 
claims.  Subsequent  legislation  has  but  strength- 
ened this,  especially  the  Act  of  April  9,  1872 
(2  Purd.  Dig.  1464).  In  this  case  the  mechanics 
had  acquired  no  lien  by  judgment  or  mortgage, 
and  therefore  there  was  no  notice  of  their  exist- 


ence.    Had  they  been  duly  filed,  a  question 
might  arise  under  §  4  of  the  Act  of  1872. 

The  judgment  and  execution  was  sufficient  no- 
tice under  the  Act  of  1872. 

The  fund  in  Court  aros&  from  the  sale  of  the 
leasehold  estate,  not  from  any  separate  sale  of 
the  improvements  and  fixtures  entered  upon  the 
demised  premises.  The  mechanics'  lien  creditors 
can  have  no  claim  upon  a  fund  produced  by  the 
joint  sale  of  leasehold  and  fixtures. 

St  Clair  Coal  Co.  v.  Martz,  2  Leg.  Chion.  89. 

D,  C.  Henning,  for  the  appellees. 

Notice  was  given  at  the  sheriff's  sale  of  the 
mechanics'  claims ;  as  the  lien  is  created  by  the 
statute  to  take  effect  from  the  time  the  improve- 
ments are  made,  and  as  the  filing  of  the  claims 
is  but  a  means  of  continuing  the  lien  already 
acquired,  it  follows  that  if  actual  notice  of  the 
lien  be  given  at  the  time  of  the  sale,  the  status  of 
the  lien  creditor  must  be  just  the  same  as  if  his 
lien  had  been  filed  and  recorded. 
Yearsley  v,  Flanigen,  10  H.  491. 

The  miners  and  laborers  have  no  claim  upon 
the  fund,  because  notice  was  not  given  in  com- 
pliance with  the  Act  of  April  9,  1872,  §  2.* 

First  National  Bank    v,   Childs,  2  Foster's  Leg, 
Chron.  199. 

May  3,  1880.  The  Court.  It  does  not  ap- 
pear that  any  notice  in  writing  of  the  claims  of 
the  appellants,  and  of  the  amounts  thereof,  was 
given  to  the  sheriff  at  any  time  before  the  sale 
of  the  property  levied  on,  as  is  required  by  the 
second  section  of  the  Act  of  9th  April,  1872. 
The  auditor  practically  finds  that  no  such  notice 
was  given,  and  there  is  nothing  on  the  record  to 
show  that  he  was  in  error  in  that  finding,  'l  lie 
duty  of  proving  that  there  was  such  notice  rests 
upon  the  appellants,  as  it  is  a  statutory  prerequi- 
site to  the  enforcement  of  their  claims.  The  no- 
tice contained  in  the  amicable  action  upon  which 
the  judgment  was  entered  is  no  notice  to  the  offi- 
cer executing  the  writ.  That  papei*  would  be 
lodged  in  the  prothonotary*s  office,  where  it 
would  remain,  and  there  would  be  neither  cer- 
tainty nor  probability  of  its  being  seen  by  the 
sheriff.  There  is  no  proof  that,  in  point  of  fact, 
he  ever  did  see  it.  The  appellants  have  there- 
fore failed  to  establish  the  validity  of  their  claims 
as  liens  upon  the  fund  for  wages  of  labor  due 
them,  under  the  Act.  As  a  mere  judgment, 
their  claim  is  subsequent  to  the  mechanics'  liens, 
to  which  the  fund  was  distributed,  and  the  levy 
and  sale  by  execution  under  that  judgment  does 

♦  This  section  provides :  "  In  all  cases  of  executions 
.  .  .  .  and  writs  of  a  similar  nature,  hereafter  to  be 
issued  against  any  person, ....  it  shall  be  Uwful  for  such 
miners  ;  ...  to  give  notice  in  writing  of  their  claim  or 
claims,  and  the  amount  thereof,  to  the  officer?  executing 
either  of  such  writs  at  any  time  before  the  actual  sale  of  the 
property  levied  on  .  .  .  .,  etc." 
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not  help  the  claim  as  against  those  liens.  The 
objection  to  the  latter,  that  they  are  filed  against 
the  leasehold  as  well  as  the  improvements^  we 
cannot  determine,  because  there  is  no  evidence 
on  the  record  upon  that  subject.  We  cannot 
say,  therefore,  that  tfaej  are  not  entitled  to  the 
money  which  has  been  awarded  to  them  by  tbe 
auditor. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellee. 

Opinion  by  Green,  J, 


(Utommon  JJleaa— lEqultg. 


C.  P.  No.  I.  Jane  14,  1880. 

Taylor  v.  Smiley. 

D^ed  of  trust — Power  of  revocation —  Will — 
Deed  of  trust  containing  power  of  revocation^ 
when  revoked  by  will  contcuning  no  reference 
to  the  power. 

Hearing  upon  bill  and  answer. 

Bill  in  equity,  by  Maria  L.  Taylor,  daughter 
of  George  Teill,  deceased,  against  Elizabeth  E. 
Smiley,  daughter  and  executrix  of  George  Teill, 
setting  forth :  that  George  Teill,  and  Harriet,  his 
wife,  by  deed  executed  in  April,  1853,  granted 
and  conveyed  to  Elizabeth  E.  Smiley  and 
Charles  T.  Deacon,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor,  four 
certain  lots  of  ground,  in  trust  to  collect  the 
rents  and  profits  issuing  therefrom,  and,  after 
deducting  and  paying  all  taxes,  etc.,  to  pay  the 
residue  to  the  said  George  Teill  and  Harriet, 
his  wife,  for  and  during  their  joint  lives  and  the 
life  of  the  surnvor  of  them ;  and  after  the  de- 
cease of  such  survivors  then  in  trust  for  the 
child  or  children  whom  they,  the  said  George 
and  Harriet  Teill  did  then  or  might  thereafter 
have,  and  whom  the  survivor  of  them,  the  said 
George  and  Harriet  Teill,  should  leave  living  at 
the  time  of  such  survivor's  decease,  and  the 
lawful  issue  of  any  child  or  children  who  might 
then  be  deceased  (having  left  such  lawful  issue 
living  at  the  decease  of  such  survivor),  and  their 
several  and  respective  heirs  and  assigns  in  equal 
shares  as  tenants  in  common  forever;  the  issue 
of  such  deceased  child  to  take  such  share  only 
as  his  or  their  deceased  parent  or  parents  would 
have  taken,  had  he,  she,  or  they  been  living. 

The  deed  contained  a  power  of  revocation  by 
the  grantor  and  wife,  and  to  the  survivor  of 


them,  by  instrument  of  writing,  under  their 
hands  and  seals,  or  under  the  hand  and  seal  of 
the  survivor,  attested  by  two  or  more  subscribing 
witnesses,  to  alter,  revoke,  and  change,  or  to 
make  absolutely  null  and  void  the  said  uses  and 
trusts  therein  declared,  and  to  make  and  declare 
such  new  and  other  trusts  and  uses  as  they 
might  see  fit  and  proper. 

Charles  T.  Deacon  died  in  1869,  leaving 
Elizabeth  E.  Smiley  sole  surviving  trustee. 
Harriet  Teill  died  in  i860,  and  George  in  1869. 
George  Teill  left  surviving  him  four  children 
(among  whom  are  Maria  Louisa  Taylor  and 
Elizabeth  E.  Smiley,  the  parties  to  the  present 
suit),  and  one  grandchild. 

The  bill  alleged  that  no  new  use,  nor  any  re- 
vocation under  the  power  in  said  deed  had  been 
declared  or  made  by  Harriet  Teill,  or  by  George 
Teill,  the  survivor;  that,  therefore,  upon  the 
death  of  George  Teill  the  four  properties  con- 
veyed in  the  deed  of  trust  became  vested  abso- 
lutely in  the  four  children,  and  the  grandchild 
already  mentioned;  that  nevertheless  the  said 
Elizabeth  E.  Smiley  had  collected  and  received, 
de  son  tort y  the  whole  of  the  rents  and  profits 
issuing  out  of  the  real  estate  conveyed  in  the 
deed  of  trust,  and  had  not  accounted  for  or 
paid  to  the  plaintiff  any  portion  of  her  (the 
plaintiff's)  one- fifth  share  thereof,  but  had  ap- 
propriated the  same  to  her  own  use.  The  bill 
prayed  that  a  receiver  be  appointed  to  collect 
the  rents  and  profits,  and  that  the  defendant  be 
required  to  account  for  the  rents  and  profits  of 
said  four  properties  received  and  collected  by 
her  since  the  decease  of  George  Teill. 

The  answer  set  up  that  George  Teill  devised 
said  properties  by  last  will,  registered  February 
9,  1869,  attested  by  three  subscribing  witnesses, 
and  under  seal  (but  without  referring  to  the 
power),  to  certain  persons  therein  named,  and 
appointed  the  defendant  executrix  and  trustee, 
etc.  That  as  such  executrix  and  trustee  she 
collected  the  rents  of  said  properties,  and  ac- 
counted for  the  same  in  the  Orphans'  Court, 
and  distributed  the  balance  found  to  be  in  her 
hands.  Of  this  fact  plaintiff  had  notice,  and 
was  present  at  the  adjudication  of  the  accounts 
of  the  defendant,  without  in  any  way  giving 
notice  of  said  deed,  or  of  any  claim  under  and 
by  virtue  of  the  same. 

Brady  zxiA  Simpson,  for  plaintiff. 

No  revocation  of  the  deed  of  trust  is  made  in 
the  will,  nor  are  any  new  uses  or  trusts  declared. 
The  decedent  in  his  will  treated  the  property  as 
his  own,  which  in  reality  it  could  not  be,  as  it 
was  already  granted. 

Boughton  V.  Boughton,  I  Atkyns,  *625. 

Every  formality  required  to  the  execution  of 
a  power  must  be  perfected  within  the  lifetime 
of  the  donee. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


31 


Sugden  on  Powers,  vol.  i.  *328. 

Wright  V.  Wakeford,  17  Vcscy,  *454. 

Wright  V.  Wakeford,  4  Taunton,  ^aij. 

Moodie  v,  Reid,  7  Ibid.,  *355. 
At  the  moment  of  the  donee*s  death  his  power 
of  revocation  and  appointment  ceased  absolutely, 
and  an  interest  under  the  deed  of  trust  vested 
eo  instanti  in  the  plaintiff. 

As  no  power  of  revocation  by  will  was  reserved 
to  the  settlors,  it  is  manifest  that  such  power 
was  meant  to  be  withheld. 

Daniels  and  Pile^  for  defendant. 
When  an  instrument  can  have  no  operation 
except  in  execution  of  a  power,  an  intention  to 
execute  the  power  will  be  inferred. 

Bingham* s  Appeal,  14  Sm.  345. 

Kceferv.  Schwartz,  il  Wr.  503. 

Pepper's  Will,  I  Pars.  436. 

Coryell  v,  Dunton,  7  Barr,  530. 

Lancaster  v.  Dolan,  i  Rawle,  231. 

Porter  t/.  Turner,  et  al.,  3  S.  &  R.  X08. 

July  3,  1880.  The  Court  (after  stating  the 
£suits).  Docs  this  last  will  constitute  a  valid  re- 
vocation of  the  uses  and  trusts  of  the  deed? 
Porter  v.  Turner  (3  S.  &  R.  108)  afl&rms  such 
to  be  the  effect  of  a  last  will  and  testament.  In 
Lancaster  v,  Dolan  (i  Rawle,  231)  the  same 
effect  is  given  to  a  power  to  appoint  by  will  or 
other  instrument,  under  hand  and  seal,  to  a 
mortgage,  although  it  contained  no  reference 
to  the  power.  So,  also,  in  Coryell  v,  Dunton  (7 
Barr,  530),  where  there  was  a  trust  for  separate 
tise  of  feme  covert,  with  power  to  revoke  and 
appoint  new  uses,  the  power  was  held  to  be  well 
executed,  by  deed  of  her  and  her  husband, 
though  not  referring  to  the  power.  Keefer  v, 
Schwartz  (11  Wright,  503)  holds,  that  where 
there  was  a  devise  for  life,  with  power  to  dispose 
of  residue  by  will,  and  devisee  by  will  directed 
the  sale  of  the  property,  that  the  former  was 
well  executed,  although  the  first  will  was  not 
referred  to.  Strong,}.,  remarked:  "Itissaid 
there  must  be  an  intention  to  execute  the  power, 
but  such  intention  is  inferred  from  a  gift  of  pro- 
perty, which  the  testator  was  incapable  of  giving 
except  in  execution  of  the  power.*' 

To  same  effect  is  Pepper's  Will  (i  Parsons, 
436),  and  in  Bingham's  Appeal  (14  P.  F,  Smith, 
345),  it  is  decided  that  the  intention  maybe 
ascertained  when  the  instrument .  can  have  no 
operation  except  in  the  execution  of  the  power. 
In  this  case  George  Teill  died  possessed  of  no 
other  real  estate. 

This  bill  is  dismissed  with  costs. 

Opinion  by  Allison,  P.  J. 


©ommon  ^Jleas— "aah). 


C.  P.  No.  a.  Nov.  1879. 

In  re  Electropathic  Institute. 
Charters — Medical  Institute — A  cliarter  will  not 
be  granted  to  an  institute  for  instruction  in 
electricity  as  a  curative  agency,  with  power  to 
confer  degrees,  where  the  provisions  of  the  char- 
ter require  only  a  knowledge  of  electricity,  gal- 
vanism,  and  magnetism,  and  does  not  fulfil  the 
requirements  of  the  Act  of  March  24,  1877 
{P.  L.  42). 

Sur  application  of  Electropathic  Institute  for  a 
charter. 

The  character  of  the  proposed  charter  is  suf- 
ficiently set  forth  in  the  opinion  of  the  Court. 
Geo,  S.  Graham,  for  the  corporators. 

C.  A.  V. 
June  19,  1880.  The  Court.  The  purposes 
of  the  intended  corporation,  as  set  forth  in  the 
charter  which  we  are  asked  to  approve,  is  **  to 
organize,  establish,  and  maintain  a  suitable  edu- 
cational institution  in  the  city  of  Philadelphia, 
which  shall  be  devoted  to  giving  instruction  in 
the  nature,  properties,  and  various  modifications 
of  electricity,  galvanism,  magnetism,  as  curative 
agents,  and  in  the  scientific  application  of  th^e 
same  to  the  alleviation  of  pain  and  the  cure  of 
disease,"  with  power  **  to  grant  and  confirm  in 
the  manner  and  form  prescribed  by  the  by-laws, 
a  certain  decree  in  medicine,  to  wit :  the  degree 
of  Doctor  of  Electricity  to  such  students  whom, 
by  their  proficiency  in  learning,  they  shall  deem 
entitled  thereto ;  which  proficiency  shall  be  evi- 
denced by  their  having  passed  an  examination 
satisfactory  to  the  Faculty,  of  which  a  record  shall 
be  made,  and  to  grant  to  such  graduates  such  di- 
plomas and  certificates  under  the  common  seal 
as  may  authenticate  the  memory  of  such  gradua- 
tion." 

The  provisions  of  the  Act  of  29th  of  April, 
1874,  under  which  this  certificate  of  incorpora- 
tion is  presented  for  approval,  make  it  our  duty 
to  approve  the  same  if  it  is  in  proper  form, 
within  the  purposes  of  the  Act,  and  **  shall  ap- 
pear lawful  and  not  injurious  to  the  commu- 
nity." 

Within  the  last  few  years  the  practice  of  medi- 
cine has  been  the  subject  of  considerable  legisla- 
tion in  this  State,  the  purpose  of  which  has  been 
to  prevent  those  not  duly  qualified  from  prac- 
tising. 

By  the  Act  of  April  15, 1879  (Purd.  Dig.  1150)1 
it  is  made  unlawful  for  any  person  to  practise 
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medicine  or  surgery  in  certain  counties  therein 
named  **  who  has  not  graduated  with  the  degree 
of  Doctor  of  Medicine  and  received  a  diploma 
from  a  chartered  medical  college  or  other  insti- 
tute authorized  to  grant  diplomas/* 

By  subsequent  Act  this  prohibition  is  extended 
over  the  whole,  or  nearly  the  whole  State.  The 
Act  of  March  24,  1877  (Purd.  Dig.  2151),  goes 
a  step  further,  and  provides  as  follows:  Sec.  i. 
**The  standard  qualification  of  a  practitioner  of 
medicine,  surgery,  or  obstetrics  shall  be  and  con- 
sist of  the  following,  namely:  A  good  moral 
character,  a  thorough  elementary  education,  a 
comprehensive  knowledge  of  human  anatomy, 
human  ph)'siology,  pathology,  chemistry,  mate- 
ria medica,  obstetrics,  and  practice  of  medicine 
and  surgery  and  public  hygiene.'* 

We  are  asked  in  this  case  to  charter  an  edu- 
cational institution  which,  while  giving  instruc- 
tion in  electricity,  galvanism,  and  magnetism 
only,  may  confer  degrees  in  medicine  and  arm  its 
graduates  with  diplomas  intended  to  entitle  them 
to  practise  medicine,  and  to  place  them,  as  far  as 
that  right  is  concerned,  upon  the  same  level  with 
graduates  of  institutions  which  require  a  thorough 
course  of  instruction  in  every  branch  of  the  sci- 
ence of  medicine. 

To  do  this,  in  our  judgment,  would  be  in  vio- 
lation of  the  spirit  and  letter  of  the  legislation 
referred  to,  and  of  the  manifest  propriety  of  re- 
stricting the  right  to  practise  medicine  to  those 
possessing  in  a  higher  degree  qualifications  for  so. 
important  a  trust. 

Whatever  may  be  the  value  of  electricity  and 
magnetism  as  curative  agents,  a  knowledge  of 
their  principles  in  their  application  to  disease 
does  not  comprehend  the  degree  of  learning 
which  the  law,  and  the  interests  of  society  as  well, 
require  in  a  practitioner  of  medicine. 

Since  the  filing  of  this  charter  we  have  been 
asked  to  approve  it  after  it  shall  have  been 
amended  by  striking  out  the  words  "degree  in 
medicine,*'  and  inserting  in  place  thereof  the 
words  "  degree  in  electricity.** 

We  cannot  consider  the  charter  thus  amended 
with  greater  favor  than  as  it  was  originally  pre- 
sented. 

The  corporation  sought  to  be  created  would 
still  sustain  in  its  relation  to  the  public  the  char- 
acter of  a  medical  college,  and  it  is  this  charac- 
ter, while  its  course  of  instruction  is  thus  limited, 
that  is  without  authority  of  law,  and  liable  to  be- 
come a  source  of  danger  to  the  community. 

The  application  is  refused. 

Opinion  by  Fell,  J. 


C.  P.  No.  3.  June  9,  iSSo. 

Prick  et  al.  v.  McClain. 

Landlord  and  tenant-^Judgment  creditor  of  ten- 
ant— Distress — Claim  of  exemption,  and  ap- 
praisement of  goods  at  less  than  $300 — Subse- 
quent sale  under  a  judgment  in  which  there  is 
a  waiver  of  the  exemption —  Claim  of  landlord 
and  execution  creditor  to  the  fund. 
Case  stated,  between  Frick  et  al.,  plaintiffs  in 
the  above  case,  and  Garrett,  landlord  of  defen- 
dant, setting  forth  the  following  facts :  On  March 
5,  1880,  2ifi,fa.  issued  in  the  above  case,  and  a 
levy  was  made  on  defendant's  property  at  No. 
700  Brooklyn  St.     Prior  to  this  levy,  the  land- 
lord, Garrett,  had  distrained  on  the  same  goods 
for  the  rent  of  said  premises,  and  the  landlord's 
bailiff  was  in  possession  of  the  goods  under  a 
distress  warrant  at  the  time  of  the  sheriffs  levy. 
The  lease  was  not  in  writing,  and  the  tenant 
had  not  waived  the  exemption.     The  constable 
appraised  the  goods  at  less  than  J300,  and,  as 
the  tenant  had  claimed  the  exemption,  went  r.o 
further.     The  judgment  upon  which  the  above- 
named  fi.  fa,    issued   contained  a  waiver  of 
the   exemption.      Under  this  writ,  the  bheriff 
sold  the  goods  of  defendant,  at  No.  700  Brook- 
lyn St.,  for  J239,  upon  which  fund  the  landlord, 
Garrett,  made  a  claim  of  J63.26,  for  rent  ac- 
crued up  to  the  time  of  distress  made.     The 
claim  was  filed  befqre  the  sale.     If  the  Court  be 
of  opinion  that  the  landlord  has  a  claim  for  the 
rent  upon  the  fund,  then  judgment  to  be  entered 
for  the  landlord  for  $63.26;    otherwise,  judg- 
ment for  the  execution  creditor. 
A,  A.  Hirst,  for  the  landlord. 
The  landlord  is  entitled  to  claim  rent  out  of 
the  proceeds  of  a  sale  in  the  sheriffs  hands. 
Gray  v,  Wilson,  4  Watts,  39. 
Appeal  of  Collins,  etc.,  11  Casey,  83. 
The  case  is  exactly  the  same  as  where  there 
are  two  executions  levied  on  the  same  goods^  and 
the  judgment  on  which  the  junior  writ  was  issued 
alone  contains  a  waiver ;  where  it  is  held  that 
the  senior  writ  is  also  entitled  to  claim  the  bene- 
fit of  the  waiver. 
James  Alcorn,  for  the  execution  creditor. 
By  the  appraisement,  the  goods  were  set  aside 
as  the  debtor's,  and  were  his  without  being  sub- 
ject to  a  claim  for  rent. 

Rowland  v.  Goldsmith,  2  Gr.  378. 
Collins*  Appeal,  1 1  Casey,  Z^, 
Gray  v,  Wibon,  4  Watts,  39. 

C.  A.  V. 
June  26,  1880.    The  Court.    Judgment  in 
favor  of  execution  creditor. 
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g)uprente  €ourt* 


Jan.  »79, 88. 


February  20,  1880. 


Drew  V.  Peer. 


Pleading — Form  of  action — Trespass  and  case 
— Suits  against  master  for  acts  of  violence  by 
servant —  Consequential  injuries — Suit  by  hus- 
band for  loss  of  wife's  services y  etc Tickets 

entitling  holder  to  right  to  occupy  seats  in  a 
theatre — Practice. 

When  an  act  of  violence  is  committed  by  a  servant  in 
the  ordinary  course  of  his  employment,  but  not  by  the 
direct  command  nor  assent  of  the  master,  case,  and  not 
trespass,  is  the  proper  form  of  action  in  which  to  recover 
damages  against  the  master. 

When  a  husband  seeks  to  recover  damages  for  an  act 
of  violence  committed  upon  his  wife,  whereby  he  has  lost 
her  company  and  services  and  suffered  expense  for  medi- 
cal attendance,  case  is  the  proper  form  of  action. 

A.  and  his  wife,  persons  of  color,  while  in  lawful  pos- 
session of  two  tickets  of  admission  and  reserved  seats  in 
defendant's  theatre,  were  refused  admission  and  forcibly 
ejected  from  the  building  by  defendant's  employes. 
More  than  two  years  afterwards  A.  brought  an  action  of 
trespass  on  the  case  to  recover  damages: 

heid^  that  this  action  was  in  the  proper  form  to  recover 
the  price  of  the  tickets  and  the  loss  occasioned  the  plain- 
tiff by  his  wife's  illness,  including  all  expenses  which  he 
was  put  to  in  consequence,  these  being  consequential  and 
not  direct  injuries. 

Held,  aiso^  where,  in  the  absence  of  any  regulation  with 
reference  to  color,  a  colored  person  lawfully  possessed  of 
a  ticket  lor  a  seat  in  a  theatre  for  a  particular  performance 
is  refused  admisssion,  the  proprietor  is  liable  in  damages 
therefor. 

Semhie  (per  Sterrett,  J.).  A  ticket  to  a  reserved 
seat  in  a  ^eatre  confers  more  than  a  revocable  license 
and  partakes  more  of  the  nature  of  a  lease,  entitling  the 
holder  to  peaceable  ingress  and  egress,  and  exclusive 
possession  o3f  the  seat  during  the  dcsignatcKl  performance. 

It  is  not  error  to  permit  counsel,  aOer  the  charge  of 
the  Court,  to  state  to  the  jury  the  specific  items  for  which 
he  claims  damages. 

EiTor  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Case,  by  Pusey  Anthony  Peer  against  Louisa 
Drew.  The  summons  issued  December  2, 1876. 
The  declaration  contained  one  count  in  which 
it  was  averred  that  on  April  16,  1874,  plaintiff 
purchased  two  reserved  seats  and  tickets  of  ad- 
mission to  the  Arch  Street  Theatre,  of  which  the 
defendant  was  the  lessee  and  the  proprietress ; 
Vol.  IX.— 3 


and  on  the  evening  of  that  day,  in  company 
with  his  wife,  presented  the  tickets^ at  the  door 
and  attempted  to  enter,  but  defendant  refused 
them  admission,  "and  ejected,  expelled,  thrust 
out,  evicted,  pushed,  and  shoved  the  said  plain- 
tiff and  his  said  wife  from  the  theatre  into  the 
street  in  front  of  the  theatre,  and  with  great 
force  and  violence  shook  and  pulled  about  him 
the  said  plaintiff  and  his  said  wife,  whereby  the 
plaintiff  has  been  greatly  injured,  and  prevented 
from  having  the  right  of  admission  to  the  said 
Arch  Street  Theatre,  and  the  right  to  be  present 
at  and  see  the  said  performances  and  exhibitions, 
and  to  use  and  enjoy  the  said  two  seats;  and 
the  said  Rachel  Allandesa  Peer,  his  wife,  by 
means  of  the  several  premises,  was  then  and 
there  greatly  hurt,  bruised,  and  wounded,  and 
became  and  was  sick,  sore,  lame,  and  disordered, 
and  so  remained  and  continued  for  a  long  space 
of  time,  to  wit,  the  space  of  two  weeks  then 
next  following,  wherebj'  he,  the  said  plaintiff, 
during  all  that  time,  lost  and  was  deprived  of  all 
the  comfort,  benefit,  and  assistance  of  his  said 
wife  in  his  domestic  affairs  which  he  might  and 
otherwise  would  have  had,  and  whereby,  also, 
he,  the  said  plaintiff,  was  forced  and  obliged 
and  did  necessarily  pay,  lay  out,  and  expend  a 
large  sum  of  money,  to  wit,  the  sum  of  five 
hundred  dollars,  in  and  about  endeavoring  to 
have  her,  his  said  wife,  cured,"  etc. 

Defendant  filed  a  plea  of  <'non  assumpsit," 
which  was  subsequently  withdrawn  upon  a  mo- 
tion being  made  by  plaintiff  to  strike  it  off,  and 
pleas  of  '<not  guilty"  and  "not  guilty  within 
two  years"  were  filed. 

At  the  trial,  before  Thayer,  P.  J.,  the  evi- 
dence disclosed  that  on  April  10,  1874,  two  ad- 
mission tickets  had  been  purchased  by  the  plain- 
tiff, who  was  a  colored  man,  from  a  policeman, 
who  was  selling  them  for  the  benefit  of  the  Police 
Centennial  Fund,  and,  on  the  13th,  his  wife  ex- 
changed them  at  the  box  office  of  the  theatre  for 
reserved  seat  tickets  for  April  i6th.  The  agent 
at  the  office  asked  her  whom  they  were  for,  and 
she  replied,  "Mr.  Peer  and  family."  On  the 
evening  in  question,  the  plaintiff  and  his  wife 
entered  the  street  door  and  got  within  a  short 
distance  of  the  ticket-taker  at  the  entrance  to  the 
orchestra  circle.  They  were  then  refused  ad- 
mission, the  ticket-taker  saying,  "Clear  them 
niggers  out;"  and  the  usher  addressed  stating, 
"We  don't  admit  niggers."  There  was  also 
evidence  of  violence  used  in  ejecting  them,  and 
as  to  the  nature  and  extent  of  the  injuries  re- 
ceived by  plaintiff's  wife  in  consequence ;  there 
was  no  evidence  of  there  being  any  place  in  the 
theatre  assigned  for  the  use  of  colored  persons, 
nor  any  evidence  of  regulations  in  regard  to 
color,  except  the  declarations  of  the  employes 
above  quoted. 
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The  Court  charged,  inter  alia,  tliat  (i)  ''if 
the  injuries  complained  of  were  caused  by  de- 
fendant's agents  in  the  course  of  the  employment 
committed  to  them,  she  was  liable  in  so  far  as 
they  had  occasioned  loss  and  damage  to  the 
plaintiff,  but,  as  the  action  was  by  the  husband 
alone,  only  such  loss  as  he  had  experienced 
could  enter  into  the  verdict;"  (2)  "there  was 
no  evidence  of  any  regulation  excluding  colored 
persons  from  the  theatre;"  and  (3)  "the  Ques- 
tion of  color  does  not  arise  in  this  case,  and  has 
nothing  to  do  with  it,  there  not  being  a  scintilla 
of  proof  that  there  was  any  regulation  of  defen- 
dant as  to  colored  persons."  The  defendant's 
counsel  having  argued  to  the  jury  from  the  case 
of  the  Westchester  R.  R.  Co.  v.  Miles  (5  Sm. 
209),  the. Court  further  charged  that  (6)  "if  a 
regulation  had  been  shown,  setting  apart  a  par- 
ticular place  in  the  theatre  for  colored  persons, 
the  defendant  might  have  cited  with  some  plausi- 
bility the  case  of  the  Westchester  R.  R.  Co.  v. 
Miles ;  but  the  law  of  that  case  does  not  authorize 
defendant  to  exclude  colored  persons  from  the 
house;"  (7)  "the  plaintiff  may  recover  in  this 
case,  not  only  for  any  injury  to  himself,  but  also 
for  the  loss  of  service  to  himself  of  his  wife  and 
any  expenses  to  which  he  had  been  put  on  her 
account;"  and  (8)  "if  the  ticket-agent  had 
called  upon  any  one  in  the  crowd  *  to  put  the 
niggers  out,'  and  some  ruffian  had  done  so,  the 
defendant  would  be  liable." 

The  defendant  requested  the  Court  to  charge : 

(9)  "  The  plaintiff  cannot  in  the  same  suit 
sue  for  and  recover  damages  for  an  assault  upon 
or  violence  done  to  himself  and  also  damages 
for  an  assault  upon  or  violence  done  to  his  wife, 
and  the  jury  must  therefore  find  for  the  defen- 
dant." Answer.  The  plaintiff  may  recover  for 
any  consequential  injuries  caused  to  himself  by 
the  misconduct  of  the  defendant's  agents,  and  in 
tliat  may  be  included  any  loss  or  damage  which 
he  individually  has  sustained  in  consequence  of 
the  injury  to  his  wife. 

(10)  "  The  plaintiff  cannot  in  one  and  the 
same  suit  sue  for  and  recover  damages  for  an 
assault  upon  or  violence  done  to  himself  and  for 
the  loss  of  services  of  his  wife  and  moneys  paid 
or  expended  for  her,  and  the  jury  must  therefore 
find  for  the  defendant."  Answer,  This  is  not 
an  action  for  assault  and  battery,  but  an  action 
on  the  case  for  consequential  injuries  alleged  to 
have  been  suffered  by  himself  in  consequence  of 
the  misconduct  of  the  defendant's  agents;  and 
for  such  injuries  he  may  recover,  including  any 
loss  or  damage  which  he  has  individually  sus- 
tained in  consequence  of  the  injury  of  his  wife. 

(11)  "  The  plaintiff  cannot  in  this  action  re- 
cover more  than  the  price  of  the  tickets  which 
he  purchased  and  interest  thereon ;  he  cannot 
recover  damages  for  assaults  upon  or  violence 


done  to  the  plaintiff  or  his  wife,  or  for  losses  or 
injuries  resulting  therefrom."  Answer,  There 
is  no  proof  of  any  injury  to  the  plaintiffs  person, 
and  the  injury  to  the  wife  can  be  taken  into  ac- 
count only  so  far  as  it  shows  a  loss  suffered  by 
the  plaintiff  in  consequence  of  it.  The  plaintiff 
cannot  recover  in  this  action  for  an  assault  and 
battery,  but  he  may  recover  for  any  loss  he  sus- 
tained in  consequence  of  injuries  to  his  wife  re- 
sulting from  the  misconduct  of  the  defendant's 
agents,  as  well  as  the  price  of  the  tickets. 

(12)  "The  defendant  had  a  right  to  exclude 
persons  of  color  from  her  theatre ;  and  if,  upon 
finding  that  they  were  not  permitted  to  enter, 
they  refused  to  retire,  she  was  authorized  to 
compel  them  so  to  do,  using  no  more  force  than 
was  necessary  for  that  purpose."     Refused, 

(13)  "There  is  no  evidence  to  show  that,  if 
any  violence  was  done  to  the  plaintiff  or  his 
wife,  it  was  expressly  or  impliedly  authorized  by 
the  defendant,  and  she  cannot  therefore  be  made 
liable  for  the  same."     Refused, 

(14)  "The  defendant  is  not  liable  for  any 
violence  done  by  any  person  not  authorized  by 
her  to  do  it ;  and  if  the  jury  believe  that  the 
violence,  if  any,  to  the  plaintiff  and  his  wife, 
sued  for  in  this  case,  was  done  by  the  crowd,  or 
by  persons  not  authorized  by  her,  she  cannot  be 
made  liable."  Answer,  The  defendant  is  re- 
sponsible for  any  loss  or  damage  suffered  by 
plaintiff  in  consequence  of  the  misconduct  of  the 
defendant's  agent.  It  did  not  require  an  express 
direction  to  her  agents  to  commit  this  injury  to 
make  her  responsible.  Of  course  she  is  not  re* 
sponsible  for  injuries  committed  by  strangers 
which  were  not  caused  by  the  direction  or  mis- 
conduct of  her  own  agents. 

(15)  "If  the  jury  believe  that  the  injury,  if 
any,  to  the  plaintiff  and  his  wife,  done  in  this 
case,  was  done  by  or  at  the  command  of  a  per- 
son who,  though  in  the  employment  of  the  de- 
fendant, had  no  power  or  authority  from  her  to 
do  or  command  it,  the  plaintiff  cannot  recover." 
Answer,  The  principal  is  responsible  for  the 
misconduct  of  the  agent  in  the  discharge  of  the 
functions  committed  to  him  by  the  principal. 

(16)  "If  the  jury  find  that  the  violence,  if 
any,  to  the  plaintiff  and  his  wife,  done  in  this 
case,  was  done  by  an  employ^  of  the  defendant, 
but  done  without  her  order,  direction,  or  know- 
ledge, and  out  of  the  usual  course  of  the  employ- 
ment of  such  employ^,  the  plaintiff  cannot  re- 
cover." Answer,  If  the  injury  was  committed 
by  an  agent  out  of  the  usual  course  of  employ- 
ment, the  defendant  was  not  responsible ;  but  if 
the  injury  was  committed  by  defendant's  door- 
keeper, or  ticket-taker,  then  it  was  in  the  course 
of  their  employment. 

(17)  "The  action  in  this  case  is  barred  by 
the  statute  of  limitations."     Refused, 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


35 


After  the  charge  of  the  Court  had  been  given, 
the  plaintifTs  counsel  proposed  to  send  out  with 
the  jury  an  itemized  statement  in  writing  of  the 
damages  claimed,  but,  upon  objections  by  de- 
fendant's counsel,  the  Court  permitted  plaintiffs 
counsel  to  state  the  several  items  to  the  jury 
without  comment. 

The  defendant  excepted  to  those  portions  of 
the  charge  as  quoted,  the  answers  to  defendant's 
points  above  given,  and  the  permission  extended 
to  plaintiffs  counsel  to  state  the  items  of  his 
claim. 

Verdict  for  plaintiff  for  ^900.25  on  the  issue 
joined  on  the  first  plea,  and  verdict  for  defend- 
ant on  the  issue  joined  on  the  second  plea,  and 
judgment  thereon.  Defendant  took  this  writ  of 
error,  assigning  for  error,  inter  alia^  all  of  the 
matters  to  which  exception  had  been  taken  as 
above. 

Jas,  H,  Shakespeare  and  James  H,  Heveririy 
for  plaintiff  in  error. 

The  purchase  of  tickets  conferred  a  mere  re- 
vocable license    upon   the  plaintiff.      He  had  | 
originally  two  remedies  for  his  wrong,  either 
case  or  trespass;  the  former  lies  only  for  the 
breach  of  contract  based  upon  the  sale  of  the 
tickets,  in  which  case  the  measure  of  damages 
would  be  the  value  of  the  tickets  with  interest. 
Wood  «r.  Leadbitter,  13  M.  &  W.  837. 
McCrea  v.  Marsh,  13  Gray,  21 1. 
The  latter  remedy  for  the  force  and  violence, 
in  which  case,  whether  the  force  be  that  of  the 
defendant  directly  or  her  agents,  or  the  injury 
be   to  plaintiff   himself  or  his  wife,  and  the 
action  for  his  loss  occasioned  by  her  injuries, 
trespass  vi  et  arnUs  is  the  only  proper  form  of 
action. 

Dolph  V,  Ferris,  7  W.  &  S.  367. 
I  Chitty  on  PI.  181  and  134. 
Jonas  V,  Tevis,  I  Sm.  Lead.  Cases,  769. 
To  endeavor  to  recover  upon  both  grounds  in 
the  same  action  is  a  misjoinder,  which  can  be. 
taken  advantage  of  on  error. 
I  Chitty  on  PI.  20$. 
Savignac  v,  Roome,  6  T.  R.  12$. 
The  plaintiff  cannot  escape  the  effect  of  the 
statute  of.  limitation  by  changing  the  form  of 
action  and  suing  in  case  for  the  assault. 
DeHaven  v.  Bartholomew,  7  Sm.  126. 
The  charge  was  inconsistent.  If  there  was '  *■  not 
a  scintilla  of  proof  of  any  rule  excluding  negroes, ' ' 
then  the  defendant's  agent  committed  a  volun- 
tary act  not  required  by  his  duty  in  ejecting  the 
plaintiff  and  his  wife,  and  the  master  is  not  liable. 
Schick  and  B,  H,  Brewster^  contra. 
The  damages  sued  for  are  consequential ;  case 
is,  therefore,  the  proper  remedy.     The  violence 
oflfered  the  wife  was  the  causa  ccuisans,  and  the 
expense  and  loss  to  which  the  husband  was  there- 
by subjected  were  the  causa  causata. 
Wilt  V,  Vickers,  8  W.  227. 
Whitcomb  v.  Barre,  37  Vt  150. 


Ream  v.  Rank,  3  S.  &  R.  215. 
Bennett  V.  Allcott,  2  T.  R.  166. 
Case  is  always  the  proper  remedy  against  the 
master  for  injuries  committed  by  a  servant. 
I  Chitty  on  PI.  149. 
If  there  were  a  misjoinder  of  two  causes  of 
action  it  should  have  been  taken  advantage  of 
by  demurrer. 

Martin  v,  Stille,  3  Wh.  337. 
Burkholder  v.  Heetem,  15  Sm.  496. 
The  tickets  conferred  more  than  a  mere  re- 
vocable license. 

Rerick  V,  Kern,  14  S.  &  R.  267. 
Thompson  v.  McElamey,  I  Nor.  177, 

May  3,  1880.  The  Court.  The  main  con- 
tention of  the  plaintiff  in  error,  to  which  several 
of  the  assignments  relate,  is  that  the  agtion  should 
have  been  trespass  vi  et  armis  and  not  case.  A 
brief  consideration  of  the  facts  upon  which  the 
action  was  grounded,  and  the  nature  of  the  dam- 
ages for  which  compensation  was  claimed,  will 
enable  us  to  determine  this  question.  The  de- 
claration, after  setting  out  by  way  of  induce- 
ment the  purchase  by  the  plaintiff  of  two  tickets 
of  admission  to  defendant's  theatre,  entitling  the 
holders  thereof  to  occupy  two  designated  seats 
therein,  and  witness  the  performances  and  exhi- 
bitions therein  given  on  the  evening  of  April 
16,  1874,  averred  in  substance  that  he,  in  com- 
pany with  his  wife,  presented  the  tickets  to  the 
proper  person  to  receive  the  same  and  admit 
them  to  said  seats ;  that  his  demand  for  admis- 
sion was  refused,  and  both  he  and  his  wife  were 
so  rudely  ejected  from  the  theatre,  that  she  was 
greatly  injured,  and  her  health  was  for  a  long 
time  much  impaired,  whereby  the  plaintiff  was 
deprived  of  her  assistance  in  his  domestic  affairs, 
and  was  obliged  to  expend  large  sums  of  money 
in  endeavoring  to  have  her  injuries  cured  and 
health  restored,  and  thereby  sustained  damages, 
etc. 

The  loss  of  his  wife's  services  in  his  domestic 
affairs  by  reason  of  the  injuries  she  received,  and 
the  consequent  outlay  necessarily  incurred  in 
hiring  others  to  do  what  she  would  have  done, 
and  in  procuring  medical  attendance,  etc.,  evi- 
dently constitute  the  gravamen  or  gist  of  his 
complaint;  and  it  was  to  these  matters  that  the 
testimony  was  mainly  directed.  It  was  not 
claimed  that  the  plaintiff  in  error  personally  in- 
flicted the  injuries  from  which  the  alleged  dam- 
ages resulted;  on  the  contrary,  the  testimony 
tended  to  prove  that  they  were  inflicted  by  her 
agents  in  the  course  of  their  employment  in  the 
theatre,  and  the  Court  instructed  the  jury  that  if 
they  so  found,  the  plaintiff  in  error  was  liable  in 
so  far  as  her  agents  ''had  occasioned  loss  and 
damage  to  the  plaintiff,  but  as  the  action  was  by 
the  husband  alone,  only  such  loss  as  he  had  ex- 
perienced could  enter  into  the  verdict."     The 
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fax:ts  then  as  claimed  by  the  plaintiff  below  and 
supported  by  his  testimony  were  found  by  the 
jury.  Upon  the  facts  so  found  we  think  there 
can  be  no  doubt  that  the  form  of  action  was 
properly  case ;  because  the  injuries  to  Mrs.  Peer, 
from  which  the  damages  to  her  husband  resulted, 
were  not  inflicted  personally  by  the  plaintiflf  in 
error  or  by  her  command  or  with  her  assent,  but 
by  her  agents  in  the  course  of  their  employment. 
The  criterion  is  not  whether  the  master  has  given 
the  authority  to  do  the  particular  act,  but  whether 
the  servant  has  done  it  in  the  ordinary  course  of 
his  employment.  In  i  Chitty  on  Pleading,  149,  it 
is  said :  **  For  some  torts  which  may  prima  facie 
appear  to  be  forcible  and  immediate  ...  an 
action  on  the  case  is  the  proper  remedy.  So, 
though  a  njaster  may  be  liable  under  the  circum- 
stances to  compensate  an  immediate  injury  com- 
mitted by  his  servant  in  the  course  of  his  employ- 
ment with  force,  yet  the  action  against  the  master 
must  in  general  be  case,  though  against  the  ser- 
vant it  might  for  the  same  act  be  trespass."  To 
maintain  trespass  vi  et  armis  against  the  employer 
it  must  appear  that  the  particular  injury  or  act  of 
trespass  was  done  by  his  command  or  with  his 
assent.  (The  Railway  Company  v.  Wilt,  4 
Whar.  143;  Yerger  v,  Warren,  7  Casey,  319; 
The  Allegheny  Valley  R.  R.  Co.  v.  McLain,  27 
Pitts.  Leg.  Jour.  135.) 

The  action  was  properly  in  case  for  the  further 
reason  that  the  damages  claimed  by  the  plaintiff 
were  consequential.  In  treating  of  actions  of 
trespass  by  husband  and  wife  for  battery  of  the 
wife,  Blackstone  says,  if  the  beating  be  so  se- 
vere that  the  husband  is  thereby  '*  deprived  for 
any  time  of  the  company  and  assistance  of  his 
wife,  the  law  gives  him  a  separate  remedy  by 
action  of  trespass  in  the  nature  of  an  action  upon 
the  case  for  this  ill  usage,  per  quod  consortium 
amisity  in  which  he  may  recover  a  satisfaction  in 
damages."  (3  Bl.  Com.  140.)  Mr,  Stephen,  in 
his  treatise  on  the  principles  of  pleading,  says : 
'*  The  action  of  trespass  hes  where  a  party  claims 
damages  for  a  trespass  committed  against  him. 
A  trespass  is  an  injury  committed  with  violence, 
either  actual  or  implied;  and  the  law  will  imply 
violence,  though  none  is  actually  used,  where 
the  injury  is  of  a  direct  and  immediate  kind,  and 
committed  on  the  person  or  tangible  and  cor- 
poreal property  of  the  plaintiff."  It  follows 
from  this  that  where  damages  are  claimed  by  the 
husband  for  loss  of  his  wife's  services  and  for 
medical  attendance  resulting  from  a  personal  in- 
jury to  her,  that  case  is  the  proper  form  of  ac- 
tion. The  right  to  the  services  is  an  intangible 
right,  and  therefore  not  the  right  of  immediate 
forcible  injury,  such  as  may  be  inflicted  on  tan- 
gible or  corporeal  property.  The  principle  is 
also  recognized  in  Ream  v.  Rank  (3  S.  &  R. 
215),  which  was  an  action  on  the  case  for  de- 


bauching the  plaintifi's  daughter,  by  which  he 
lost  her  services,  and  was  put  to  great  expense, 
etc.  After  reviewing  the  authorities,  it  is  there 
said  that  "  the  injury  complained  of  does  not 
flow  directly  from  the  act  of  the  defendant,  but 
consequentially,  and  that  is  the  criterion  between 
trespass  and  case.  The  injury  is  the  loss  of  ser- 
vices occasioned  by  consequences  flowing  from 
the  act  itself." 

While  it  is  conceded  by  the  Court  that  tres- 
pass has  often  been  resorted  to  in  similar  cases, 
it  is  said  in  sustaining  the  action  in  that  case 
that,  "  on  principle,  the  action  of  case  would 
seem  to  be  the  more  appropriate  remedy."  This 
case  was  followed  by  Wilt  v,  Vickers  (8  Watts, 
227),  in  which  the  distinction  between  trespass 
and  case  was  elaborately  considered,  and  the 
principle  contended  for  by  the  learned  counsel 
for  the  defendant  in  error  recognized. 

There  was  no  error  in  holding  that  the  action 
was  in  proper  form,  or  in  submitting  the  case  to 
the  jury,  as  was  done. 

If  there  had  been  an  improper  joinder  of  dis- 
tinct causes  of  action  in  the  declaration,  this 
should  have  been  taken  advantage  of  by  demur- 
rer; but  there  was  no  such  misjoinder.  The 
tickets  were  set  out  merely  by  way  of  inducement 
to  show  that  the  plaintiff  and  his  wife  had  a  right 
to  be  where  they  were  at  the  time  the  injuries 
to  her  person  were  inflicted,  and  that  as  patrons 
of  defendant's  theatre  they  were  entitled  to  pro- 
tection from  injury  at  the  hands  of  her  em- 
ployfe. 

Whether  the  tickets  conferred  merely  a  license 
or  something  more  is  immaterial.  If  they  gave 
only  a  license  to  enter  the  theatre  and  remain 
there  during  the  performance,  it  is  very  clear 
that  the  agents  of  the  defendant  had  no  right  to 
revoke  it  as  they  did  and  summarily  eject  Peer 
and  his  wife  from  the  building  in  such  manner 
as  to  injure  her.  We  incline  to  the  opinioji, 
however,  that  as  purchasers  and  holders  of  ticj^ 
ets  for  particular  seats,  they  had  more  than  a 
mere  license.  Their  right  was  more  in  the  na- 
ture of  a  lease,  entitling  them  to  peaceable  in- 
gress and  egress,  and  exclusive  possession  of  the 
designated  seats  during  the  performance  on  that 
particular  evening. 

It  is  unnecessary  to  notice  especially  the  re- 
maining assignments  of  error  further  than  to  say 
that  they  are  not  sustained.  The  verdict  was 
fully  justified  by  the  evidence,  and  the  judgment 
thereon  should  not  be  disturbed. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 
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July  '79,  Ii8>i.  March  i8,  1880. 

Winton,  etc.^  v.  Little  et  al. 

Principal  and  agent — Scope  of  authority  of  agent 
— Ratification  by  sufferance — Release— Judg- 
ment— Revival — Duty  of  creditor  as  against 
surety  to  revive — Surety — Discharge  of — Sub- 
rogation— National  bank — Power  ofy  to  take 
real  estate  security — Practice — Depositions — 
Form  of  certificate  of. 

Mere  forbearance,  however  prejudicial  to  a  surety,  will 
not  discharge  him ;  the  failure  of  a  creditor  to  revive  a 
judgment  does  not  discharge  a  surety  unless  there  was 
an  express  agreement  at  the  time  of  giving  the  judgment 
that  it  should  be  kept  revived  for  the  bene6t  of  the  surety. 

United  States  v.  Simpson,  3  P.  &  W.  437,  followed. 

Real  estate  security  taken  by  a  national  bank  for  pre* 
sent  or  future  advances  is  valid. 

Union  National  Bank  of  St.  Louis  v.  Matthews,  8  Otto, 
264,  followed :  All  prior  decisions  of  this  Court  in  con 
flict  therewith  oyemiied. 

In  1872  money  was  loaned  by  a  bank,  and  a  note  and 
confession  of  judgment,  signed  also  by  sureties,  were 
taken  by  its  president;  the  note  was  made  to  **W., 
Pres't,  or  bearer."  In  1874  W.  gave  a  release  of  liens, 
signed  ••  W.,  rresidcnt,"  to  enable  the  principal  debtor  to 
s<3l  part  of  his  land.  In  1876,  the  note  not  having  been 
paid,  execution  was  issued  against  the  sureties,  was  en- 
jomed,  and  an  issue  was  framed  and  tried  in  1879  between 
"  W.,  President  of  the  Bank,*'  etc.,  and  the  sureties,  but 
SIS  if  the  bank  were  the  real  party  in  interest.  W.  had 
negotiated  the  loan,  done  all  the  business  respecting  it, 
and,  by  sufferance  of  the  bank,  the  judgment  stood  in 
his  name: 

JUid^  that  the  long  acquiescence  in  the  acts  of  W.  con 
stituted  a  ratification  of  them,  and  that  the  bank  was 
bound  by  the  release  given  by  W. 

Depositions  were  taken,  in  obedience  to  a  rule  of  Court, 
in  the  presence  of  the  parties,  and  the  witnesses  were 
cross-examined.  The  certificate  of  the  justice  read: 
^  I  certify  that  the  above  witnesses  were  duly  qualified 
and  examined  at  the  time  and  place  stated  in  the  caption 
before  me."  Their  admissibility  was  objected  to  on  the 
ground  that  the  certificate  was  improper  in  not  reciting 
that  they  were  reduced  to  writing  by  the  justice,  nor  that 
they  were  subscribed  in  his  presence  by  the  parties : 

Held  (sustaining  the  ruling  of  the  Court  below),  that  it 
is  to  be  presumed  that  the  depositions  were  properly  re- 
duced to  writing  and  subsoribed  by  the  witnesses  until  the 
Contrary  is  shown,  and  that  they  were  therefore  properly 
received;  but 

Held^  further^  that  the  plaintiff  in  error  is  to  be  con- 
6ned  to  the  objections  made  in  the  Court  below,  and  not 
having  then  objected  to  the  absence  of  the  signature  to  one 
of  the  depositions,  could  not  claim  for  that  defect  con- 
sideration here. 

Error  to  the  Common  Pleas  of  Susquehanna 
County. 

Lsue  framed  on  an  opened  judgment,  wherein 
J.  S.  Little,  H.  P.  Little,  and  H.  P.  Little,  ex- 
ecutor of  Mary  Little,  were  judgment  debtors 
and  pkintifis  in  the  issue,  and  W.  W.  Winton, 


President  of  the  Second  National  Bank  of  Scran- 
ton  ,  was  defendant.  The  facts  were  as  follows : — 
On  December  2,  1872,  J.  S.  Little,  being  in- 
debted to  the  bank,  applied  to  its  President,  Mr. 
Winton,  for  a  loan  to  pay  this  and  other  in- 
debtedness, and  gave  his  note  payable  one  year 
after  date  to  **W.  W.  Winton,  President,  or 
bearer,"  for  ^4400.  To  the  note  was  added  a 
confession  of  judgment,  etc.,  and  the  whole  was 
signed  also  by  H.  P.  Little  and  Mary  Little. 
The  bank  passed  ^4000  to  the  credit  of  J.  S. 
Little,  and  entered  judgment  in  the  counties 
where  the  lands  of  the  principal  debtor  and  sure- 
ties would  be  respectively  bound.  The  note  not 
being  paid  at  maturity,  a  fi.  fa.  issued  against 
the  real  estate  of  the  sureties,  whereupon  they 
made  affidavit  that  the  plaintiff  had  released  land 
of  sufficient  value  to  pay  the  judgment  without 
their  consent.  Thereupon  the  sheriff  was  en- 
joined, and,  Mary  Little  having  in  the  mean  time 
died,  this  issue  was  framed  with  the  substitution 
of  her  executor.  A  supplemental  affidavit  al- 
leged that  in  1876  Little,  the  principal  debtor, 
had  passed  into  bankruptcy,  and  that  his  assignee 
had  in  his  hands  about  |8oo  to  be  applied  to  the 
payment  of  the  judgment ;  that  Little  had  other 
real  estate ;  that  he  had  paid  certain  sums  not 
credited  in  the  judgment,  and  that  without  their 
knowledge  or  consent  the  defendant  in  the  issue 
had  made  a  valid  agreement,  and  upon  consider- 
ation, with  Little  to  extend  the  payment  of  the 
judgment  for  the  term  of  one  year. 

A  second  supplemental  affidavit  averred  that 
the  defendant  had  negligently  suffered  the  lien 
of  the  judgment  to  expire ;  and  that,  upon  ap- 
plication of  the  assignee  to  the  Court  of  Bank 
ruptcy,  certain  lands  of  the  bankrupt  had  been 
sold  under  order  of  Court  divesting  the  liens  of 
the  judgment  confessed  to  the  defendant,  but 
subject  to  other  liens,  and  that  the  defendant  had 
negligently  permitted  the  order  to  be  made  with^ 
out  opposition. 

The  issue  was  tried  at  April  Term,  1879,  upon 
the  theory  that  the  money  given  in  consideration 
of  the  note  and  judgment  was  loaned  by  the 
bank,  and  that  notwithstanding  the  face  of  the 
record,  the  bank  was  the  real  party  in  interest. 

Upon  the  trial,  before  Walter,  P.  J.,  the  de- 
fendant objected  to  the  filing  of  the  second  sup- 
plemental affidavit  of  defence,  and  the  enlarging 
of  the  issue,  on  the  ground  that  (i)  the  fects 
afforded  no  defense,  and  (2)  Mary  Little  had  died 
since  the  framing  of  the  issues.  Objection  over- 
ruled \  exception,     (ist  assignment  of  error.) 

The  plaintiffs  proposed  to  prove  that  an  ar- 
rangement was  made  between  Winton,  acting 
for  the  bank,  and  J.  S.  Little  to  release  certain 
real  estate  owned  by  Little  from  the  lien  of  the 
judgment,  and  that,  in  pursuance  of  that  arrange- 
ment, a  written  release  was  secured  of  certain 
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property,  and  was  filed  of  record  in  the  cause ; 
they  did  not  propose  to  show  that  the  directors 
passed  a  written  resolution  authorizing  this  re- 
lease, but  that  upon  the  faith  of  the  release  a 
portion  of  the  property  was  sold,  and  that  it  was 
procured  for  the  purpose  of  enabling  the  plaintiff 
to  sell,  and  that  he  did  sell  and  used  this  release 
for  the  purpose  of  showing  that  there  was  no 
judgment  upon  the  property;  that  it  was  put 
upon  the  records  of  the  Court  and  stood  there 
for  five  years ;  that  no  act  was  done  in  any  man- 
ner by  the  directors  affecting  it'or  repudiating  it. 

The  release  was  signed  *  *  W.  W.  Winton,  Presi- 
dent." It  did  not  appear  in  the  offer  that  the 
bank,  or  any  other  officer  thereof,  knew  of  the 
relea.se,  nor  that  any  note  of  it  was  made  on  the 
judgment  docket.  Objected  to ;  especially  that 
it  does  not  purport  to  be  a  release  by  the  Second 
National  Bank  of  Scran  ton ;  that  it  purports  to 
be  a  sealed  release  and  is  not  sealed  by  the  cor- 
poration ;  that  there  is  no  authority  shown,  or 
proposed  to  be  shown,  from  the  directors  to  W. 
W.  Winton,  to  sign  or  seal  this  paper  release,  or 
any  other  release ;  or  to  give  any  release  to  J. 
S.  Little  releasing  the  lien  of  the  judgment.  Ob- 
jections overruled;  exception.  (2d  assignment 
of  error.) 

The  plaintiffs  offered  in  evidence  depositions 
of  Mary  Little,  deceased,  and  of  H.  P.  Little, 
taken  before  a  justice  of  the  peace  upon  rule  and 
notice.  The  certificate  of  the  justice  read :  *'  I 
certify  that  the  above  witnesses  were  duly  quali- 
fied and  examined  at  the  time  and  place  stated 
in  the  caption  before  me."  Objected  to  on  the 
ground  that  the  certificate  is  improper  in  not 
reciting  that  they  were  reduced  to  writing  by  the 
justice,  nor  that  they  were  subscribed  in  his  pre- 
sence by  the  parties.  Objection  overruled,  be- 
cause they  were  taken  in  the  presence  of  both 
parties  and  had  been  on  file.  Exception.  (3d 
assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows: "But  it  is  alleged  that  this  was  given  to  a 
national  bank  for  the  security  of  money  to  be 
advanced.  We  propose  to  submit  to  you  as  a 
question  of  fact  whether  it  was  given  as  security 
for  advances  to  be  made.  Then,  if  you  find 
that  this  was  a  national  bank  (and  we  shall  have 
to  take  the  party  itself  as  it  puts  itself  upon  the 
record,  and  puts  itself  into  this  Court,  claiming 
to  be  such),  and  if  you  further  find  that  this 
judgment  was  given  as  security  for  money  to  be 
advanced  or  loaned  in  the  future  to  J.  S.  Little, 
then  the  judgment  would  be  void  as  against 
those  sureties,  and  there  can  be  no  recovery  in 
this  case  in  favor  of  the  plaintiff  in  the  judgment. 
If,  however,  it  was  given  in  part  for  de*bts  ac- 
crued and  due  from  Little  to  the  bank,  and  in 
part  for  loans  to  be  advanced  to  him  afterwards, 
then  you  will  ascertain  how  much  was  due  from 


Little  to  the  bank  at  the  time  this  judgment  note 
was  given,  to  wit:  the  2d  of  December,  1872, 
because  that  part  which  was  actually  due  from 
Little  to  the  bank  at  that  time  was  a  proper  sub- 
ject matter  to  be  secured  by  a  mortgage  or  judg- 
ment note  under  the  law  of  the  United  States 
authorizing  the  organization  and  management  of 
national  banks,  under  the  law  which  is  particu-^ 
larly  known  as  the  National  Bank  Law.  The  law 
makes  the  distinction  between  debts  accrued  and 
debts  to  be  created,  or  loans  to  be  effected. 
That  distinction  is  attempted  to  be  made  here  as 
between  a  mortgage  aud  a  judgment.  A  judg- 
ment, it  is  said,  might  have  accrued  and  not  be 
entered  up.  But  we  will  leave  to  you  as  a  ques- 
tion of  fact,  under  all  the  evidence,  whether  it 
was  in  contemplation  of  the  parties  at  the  time 
to  give  that  judgment  as  security  for  money  al- 
ready loaned  and  for  money  to  be  loaned,  or  for 
the  security  that  the  judgment  would  afford  the 
bank  by  reason  of  the  lien  it  would  have  upon 
this  real  estate.  If  that  was  the  ground  or  basis 
of  that  contract  and  the  foundation  of  that  trans- 
action, then  it  was  taking  security  upon  real  es- 
tate for  loans  to  be  made  afterwards,  that  is  if 
you  find  the  fact  to  be  that  Little  did  not  owe 
them  the  actual  amount  of  1 4000;  and  the  law 
does  not  permit  the  taking  of  security  upon  real 
estate  by  national  banks  as  regards  advances  to 
be  made  subsequently.  If  you  arrive  at  the 
conclusion  that  this  note  was  given  in  part  for 
money  due  and  in  part  for  money  to  be  loaned 
afterward,  it  will  be  necessary  for  you  to  ascer- 
tain the  amount  that  was  actually  due  to  the 
bank  when  that  note  was  given  and  take  that 
part  and  compute  the  interest  on  it  up  to  the 
time  these  various  payments  were  made,  deduct 
the  payments  from  the  amount  of  the  principal 
with  interest  added,  and  ascertain  whether  there 
is  any  balance  due,  and  if  so  how  much,  to  the 
plaintiff  in  the  judgment.'*  (4th  and  5th  assign- 
ments of  error.) 

"  You  have  heard  the  evidence  in  regard  to 
the  release  which  has  been  referred  to,  and  we 
propose  to  submit  to  you  as  a  question  of  fact 
whether  that  release  was  executed  properly. 
That  is,  whether  it  was  made  properly  by  W.  W. 
Winton  as  president  of  that  bank,  with  the  ap- 
proval of  or  subsequent  ratification  by  the  bank 
itself."     (6th  assignment  of  error.) 

**You  will  consider  them  all,  and  ascertain 
whether  there  is  in  the  evidence  sufficient  to 
warrant  you  in  the  conclusion  that  W.  W.  Win- 
ton acted  as  the  president  of  that  bank  by  the 
authority  or  approval  or  consent  of  the  bank  in 
that  matter,  and  in  connection  with  that  you 
will  take  into  consideration  the  fact  that  they 
had  a  judgment  upon  the  records  of  this  Court, 
placed  there  by  themselves,  and  they  could  be 
reasonably  expected  in  law  to  know  the  condi- 
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tion  of  their  own  judgment  as  it  showed  upon 
the  record."     Tyth  assignment  of  error.) 

*'If  you  fina  that  that  release  was  made  by 
Winton  with  proper  authority,  or  proper  ap- 
proval, then  you  will  deduct  from  this  judgment 
the  value  of  so  much  land  as  was  released  as  es- 
tablished by  the  evidence."  (8th  assignment  of 
error.) 

"We  have  instructed  you  that  you  will  ascer- 
tain whether  the  judgment  was  valid  under  the 
Act  of  Congress,  and  whether  it  was  in  whole  or 
in  part  a  security  for  loans  to  be  effected  there- 
alter;  and  to  the  extent  that  it  was  given  for 
debts  of  J.  S.  Little  to  the  bank,  existing  at  the 
time,  it  was  a  good  and  valid  judgment  up  to  the 
time  the  release  was  executed;  and  at  that  time 
you  will  ascertain  the  value  of  the  property  re- 
leased and  deduct  it  from  the  amount  of  the 
judgment  and  interest  up  to  that  time,  deducting 
die  payments  that  are  specified  here — two  $400 
payments  and  one  of  I869.60,  and  so  make 
your  computation  in  regard  to  the  amount." 
(i6th  assignment  of  error.) 

The  plaintiffs  presented  the  following  points 
to  the  Court: — 

(i)  If  the  jury  believe  that  the  judgment  in 
this  case  was  given  to  secure  future  advances  to 
be  made  to  the  principal  debtor,  J.  S.  Little,  by 
the  Second  National  Bank  of  Scranton,  the  judg- 
ment was  absolutely  void  and  the  plaintiff  cannot 
recover.  (2)  If  the  judgment  in  this  case  was 
given  in  part  to  secure  future  advances  to  be 
made  to  J.  S.  IJttle,  and  in  part  to  secure  the 
payment  of  a  debt  already  due  the  bank  by  J.  S. 
Little,  the  judgment  is  void  as  to  the  part  given 
to  secure  such  futiu-e  advances,  and  as  to  that 
part  the  plaintiff  cannot  recover.  Answer, 
"You  will  perceive  that  this  submits  questions 
of  fact  which  we  have  already  submitted  to  you 
and  have  virtually  answered  these  two  points  in 
our  general  charge.  We  now,  however,  affirm 
these  propositions  with  the  qualification  that  it  is 
for  you  to  ascertain  from  the  evidence  whether 
these  facts  are  established."  (9th  and  loth  as- 
signments of  error.) 

The  defendant  presented  the  following  points : 
(5)  *  *  That  the  sureties  having  shown  no  authority 
in  W.  W.  Winton  to  execute  the  release  of  the 
lien  of  this  judgment,  the  same  is  not  valid  and 
binding  upon  the  plaintiffs  in  the  judgment  and 
does  not  operate  to  release  the  sureties  unless 
the  act  was  ratified  by  the  plaintiffs  subsequent- 
ly." Answer,  We  decline  this  proposition,  and 
leave  it  with  such  suggestions  and  instructions  as 
we  have  already  given  you  upon  that  point, 
(nth  assignment  of  error.) 

(6)  "That  there  can  be  no  ratification  of  an 
act  of  an  agent  of  which  the  principal  has  no 
knowledge,  and  the  mere  fact  of  filing  a  paper 
purporting  to  be  a  release  in  the  Common  Pleas 


docket  of  a  county  distant  from  the  place  of 
business  of  a  bank  is  no  evidence  of  notice  to 
the  bank."  Answer,  This  proposition  we  can- 
not affirm.  The  bank  is  the  plaintiff  in  this 
judgment,  and  is  bound  to  understand  the  situa- 
tion of  its  own  record  and  its  own  claims.  It 
would  be  a  natural  presumption  that  bankers  are 
pretty  sharp  ordinarily  in  attending  to  their 
business,  and  would  hardly  allow  a  record  to 
stand  with  a  release  of  land  which  would  be  sub- 
ject to  the  lien  of  the  judgment  for  a  period  of 
four  or  five  years  filed  in  the  case  in  which  they 
held  their  judgment.  Besides  that,  we  have  the 
evidence  of  the  fact  that  the  release  was  executed 
at  the  bank  by  Mr.  Winton,  and  was  done  in  the 
same  manner  and  between  the  same  persons  that 
the  original  loan  was  negotiated,  and  the  note 
given  was  signed  in  the  same  manner  and  made 
payable  to  W.  W.  Winton,  President,  or 
'*  Preset,"  which  signifies  President,  and  that  the 
lease  was  filed  and  executed  by  the  parties  under 
these  circumstances.    ( 1 2  th  assignment  of  error.) 

(8)  "That  the  release  in  evidence  is  not  the 
release  of  the  defendants  in  the  issue,  and  they 
are  not  bound  by  it."  Answer.  We  will  have 
to  decline  that  proposition.  We  have  left  it  to 
you  as  a  question  of  fact  under  the  evidence 
whether  it  is  the  act  of  the  defendants,  or  ratified 
or  approved  by  them.  (13th  assignment  of 
error.) 

(9)  "  That  the  failure  of  a  creditor  to  revive 
a  judgment  does  not  discharge  a  surety  unless 
there  has  been  an  express  agreement  at  the  time 
of  signing  the  note  or  giving  the  judgment  that 
the  same  should  be  kept  revived  for  the  benefit 
of  such  surety,  and  there  is  no  evidence  of  such 
agreement  on  the  part  of  the  defendants  in  the 
issue  with  the  sureties  or  either  of  them,  and 
.upon  this  point  the  verdict  must  be  for  the  de- 
fendants in  the  issue."  Answer,  We  decline 
that  proposition,  with  the  qualification  that  a 
creditor  could  not  release  property  that  was 
bound  by  the  judgment  without  releasing  the 
sureties.  If  he  could  not  do  it  by  a  direct  act, 
he  certainly  could  not  do  it  by  so  negligently 
looking  after  the  security  of  the  principal  as  to 
let  his  property  slip  out  from  the  lien  of  the 
judgment  and  then  look  to  the  surety  for  it. 
(14th  assignment  of  error.) 

/ii)  "That  upon  the  whole  evidence  the 
defendants  in  this  issue  are  entitled  to  recover 
the  amount  of  the  judgment  less  the  two  pay- 
ments of  I400  each  and  the  sum  of  I869.60  re- 
ceived from  W.  T.  Moxley,  assignee."  Answer, 
We  cannot,  of  course,  affirm  that  proposition 
under  the  instructions  which  we  have  given. 
(15  th  assignment  of  error.) 

Verdict  and  judgment  for  H.  P.  Little  et  a!,^ 
defendants  of  record,  and  plaintiffs  in  the  issue. 

Winton,   defendant  in   the  issue,   took   this 
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writ,  assigning  for  error  the  enlarging  of  the 
issues,  the  admission  of  the  release  and  of  the 
depositions,  the  answers  to  the  points,  and  those 
portions  of  the  charge  quoted  supra. 

IV.  H.  &*  H.  C.  Jessup^  for  the  plaintiff  in 
error. 

No  act  of  quiescence  on  the  part  of  the  creditor 
can  aifect  his  remedy  against  the  surety.  * 

United  States  v.  Simpson,  3  P.  &  W.  437. 

Mundorffz/.  Singer,  5  W.  172. 

Schoonover  v.  Pierce,  7  Weekly  Notes,  93. 
The  president  of  the  bank  exceeded  his  au- 
thority in  releasing. 

Wharton  on  Agency,  {{  683,  595,  687. 

Patterspn  v,  Moore,  lo  Casey,  69. 

Wilson  V.  Jenning9,  3  Ohio,  528. 

Moukon  V.  BowW,  115  Mass.  36. 

Holt  V.  Bacon,  25  Id.  567. 

Green's  Brice*s  Ultra  Vires,  427  and*note. 
It  is  only  when  inquiry  becomes  a  duty  that  a 
party  is  bound  to  inquire  of  the  state  of  a  record, 
and  in  such  cases  only  is  he  bound  to  know  what 
the  record  discloses.  In  this  case  there  was  no 
obligation  upon  the  plaintiff  after  it  had  entered 
its  judgments  properly  in  the  proper  court,  to 
make  any  inquiry  whatever  as  to  any  unauthor- 
ized or  unknown  acts  of  its  agents  or  others — 
and  the  docket  was  no  notice  of  any  such  acts. 
A  debtor  is  bound  to  seek  out  and  pay  his 
creditor,  but  when  a  judgment  is  entered  on  his 
note  he  may  still  pay  his  creditor  wherever  he 
finds  him,  without  regard  to  any  number  of 
assignments  of  the  judgment  duly  filed  on  the 
record  of  which  he  hias  not  received  actual 
notice. 

Henty  v.  Brothers,  12  W.  72. 

Bury  V.  Hartman,  4  S.  &  R.  178. 
The  certificate  of  the  justice  is  informal  and 
impr(^r.     H.  P.  Little's  deposition  is  not  even 
signed  by  him. 

A  national  bank  can  lawfully  take  real  estate 
security  for  a  present  or  future  advance. 

Union  National  Bank  v.  Matthews,  8  Otto,  621 . 

Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370. 
H.  M.  Hannah  (with  whom  were  D,  Hannah 
and  McCollum  <y  Watson),  for  the  defendants 
in  error. 

If  a  creditor,  by  any  valid  contract,  give  time 
to  his  debtor,  or  by  arrangement  ties  up  his 
hands  so  that  he  cannot  immediately  proceed 
against  the  principal,  the  surety  is  discharged. 

Gippinger  v,  Creps,  2  W.  45, 

Miller  v,  Sten»,  3  Jones,  383. 

Sawyers  v.  Hicks,  6  W.  76# 

Henderson  v,  Ardery,  12  C.  449. 

Boschert  v.  Brown,  22  Sm.  372. 
The  bank  is  not  a  party  of  record  to  this 
cause.  If  it  were,  its  negligence  would  cause 
it  to  be  bound  by  the  release.  If  Winton  was 
its  agent,  it  was  its  duty  to  know  how  the  security 
stood  upon  the  record. 

Due  notice  was  given  of  the  taking  of  the 
depositions,  and  the  witnesses  were  cross-ex- 


amined ;   this  cures  any  informality  in  the  cer- 
tificate. 

A  national  bank  cannot  loan  money  on  other 
than  personal  security,  and  a  violation  of  the 
terms  of  the  National  Bank  Aa  will  render  the 
security  void  in  its  hands. 

Fowler  v»  Scully,  22  Sm.  456. 

Woods  V.  People's  National  Bank,  2  N.  57. 

Bank  v.  Matthews  {supra)  differs  from  this 
case,  for  in  it  a  note  was  given  as  personal 
security,  and  a  trust  deed  was  made  as  a  col- 
lateral security.  The  Court  decided  that  the 
Act  was  not  infringed  by  this  arrangement. 

May  3,  1880.  The  Court.  WTiether  error 
was  committed  in  ^y  ruling  against  the  defen- 
dants is  a  question  they  have  not  brought  here 
and  cannot  now  be  considered. 

It  can  scarcely  be  said  that  the  Court  did  not 
fairly  and  properly  treat  the  case  as  if  it  were 
conceded  by  the  parties  that  the  judgment  was 
owned  by  the  Second  National  Bank  of  Scranton, 
incorporated  and  doing  business  under  the  laws 
of  the  United  States,  If  this  was  error,  we  fail 
to  see  any  reason  why  the  bank  should  complain. 
The  judgment  was  confessed  by  virtue  of  a  war- 
rant of  attorney  on  a  note  payable  to  "W.  W. 
Winton,  Pres't.,  or  bearer,"  and  he  stands  as 
plaintiff  with  the  words,  "President  of  the  Sec- 
ond National  Bank  of  Scan  ton*'  appended  to  his 
name.  If  they  mean  nothing,  he  alone  is  the 
plaintiff  in  interest,  and  they  may  be  treated  as 
surplusage.  Putting  them  on  the  record  did  not 
impose  the  burden  of  proving  what  they  meant 
upon  the  defendants.  Li  the  absence  of  evidence 
or  concession  of  a  corporation,  the  judgment  was 
Winton's,  and  inquiry  respecting  his  authority 
to  release  its  lien  on  real  estate,  or  of  the  right 
of  a  national  bank  to  take  a  judgment  to  secure 
future  advances  would  be  impertinent.  A  glance 
at  the  case  as  presented  shows,  that  in  fact  it 
was  tried  on  the  theory  that  the  note  was  given 
for  money  of  the  bank  of  which  Winton  was 
president,  and,  therefore,  the  assignments  will 
be  considered  as  if  the  bank  has  a  right  to  be 
heard  in  their  support,  notwithstanding  its  point 
that  there  is  no  evidence  of  its  incorporation. 

This  judgment  was  entered  in  favor  of  Winton 
on  a  note  taken  in  his  name  in  1872.  An  exe- 
cution was  issued  in  1876,  and  on  defendants' 
application  the  writ  was  stayed  and  judgment 
opened.  The  trial  was  in  April,  1879.  During 
all  that  time  the  directors  of  the  bank  knew,  or 
ought  to  have  known,  that  the  judgment  appeared 
in  favor  of  Winton  and  not  the  bank,  and  no 
move  was  made  to  put  it  in  the  bank's  name. 
In  1874  Winton  gave  a  release  of  lien  to  enable 
the  principal  debtor  to  sell  and  convey  a  part  of 
his  land.  Winton  negotiated  the  loan,  and  did 
all  business  respecting  it.    Why  did  the  directors 
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su.fer  the  judgment  to  stand  in  his  name  if  they 
had  not  given  him  authority  so  to  take  it?  If 
no  such  authority  was  given ,  what  was  the  long 
acquiescence  but  a  ratification?  Though  the 
appended  words  be  suflficient  notice  of  the  claim 
of  the  bank,  it  would  be  commonly  miderstood 
that  it  was  put  in  Winton's  name  for  the  very 
purpose  that  he  could  control  it  as  his  own. 
The  bank  had  a  legal  existence,  and  was  capable 
of  acting,  suing,  and  receipting  in  its  own  name. 
If  it  chose  to  put  the  judgment  in  the  name  of 
another,  it  ought  to  be  bound  by  his  acts  with 
others  in  dealing  with  it.  There  was  no  con- 
spiracy to  defraud  the  bank  between  Winton  and 
the  purchaser  of  the  land,  and  if  by  the  agent's 
mis^en  judgment  any  must  suffer,  the  loss 
should  fall  on  the  one  that  gave  him  power  to 
act.  It  may  be  true  as  alleged,  that  the  release 
does  not  purport  to  be  the  release  of  the  bank, 
but  it  purports  to  be  the  release  of  the  party  to 
whom  the  note  was  payable,  and  who  held  the 
jtidgment.  We  are  not  convinced  that  error  was 
conunitted  in  the  rulings  and  instructions  set 
forth  in  the  second,  sixth,  seventh,  eighth,  elev- 
enth, twelfth,  and  thirteenth  assignments. 

The  depositions  of  Mary  Little  and  H.  P. 
Little  stood  as  if  they  had  just  been  taken  and 
offered  in  evidence,  no  notice  having  been  given, 
as  provided  by  the  rule  of  Coiurt,  of  the  filing. 
When  offered,  the  plaintiff  objected,  "on  the 
ground  that  there  is  no  proper  certificate ;  it  does 
not  recite  that  they  were  reduced  to  writing  by 
the  justice,  nor  that  they  were  subscribed  in  his 
presence  by  the  parties."  Here  he  is  confined 
to  the  objection  taken  in  the  Court  below.  The 
depositions  were  taken  in  obedience  to  a  rule 
of  court,  in  presence  of  the  parties,  the  witnesses 
cross-examined,  and  we  do  not  think  the  certifi- 
cate fetally  defective.  In  such  cases  it  is  pre- 
sumed that  the  depositions  were  properly  reduced 
to  writing  and  subscribed  by  the  witnesses  in 
presence  of  the  jastice,  until  the  contrary  is 
shown.  No  objection  was  made  that  H.  P. 
Little  had  not  signed  his  deposition.  The  third 
assignment  is  not  sustained. 

/U  a  proposition  the  plaintiff's  ninth  point 
''should  have  been  affirmed,  unless  refused  on  the 
ground  that  there  was  no  evidence  of  the  fact 
on  which  it  was  based.  The  answer  indicates 
that  the  hot  was  submitted.  M^re  forbearance, 
however  prejudicial  to  the  surety,  will  not  dis- 
charge him.  This  rule  applies  w*here  a  creditor 
suffers  a  judgment  to  lose  its  lien  for  want  of  re- 
vival against  the  principal  debtor,  and  thereby 
subsequent  creditors  are  enabled  to  take  the  land. 
(United  States  z^.  Simpson,  3  P.  &  W.  437.) 

The  fourteenth  assignment  is  well  taken.  On 
the  authority  of  the  Union  National  Bank  of 
St.  Louis  zr.  Matthews  (8  Otto,  624),  the  instruc- 
tions complained  of  in  the  fourth,  fifth,  ninth, 


tenth,  and  sixteenth  assignments  were  erroneous. 
That  case  has  settled  that  real  estate  security 
taken  by  a  national  bank  for  present  or  future 
advances  is  valid,  and  all  conflicting  decisions  in 
the  State  Courts  must  give  way.  It  is  there  said, 
*  *  Our  attention  has  been  called  to  but  a  single 
point  which  requires  consideration,  and  that  is, 
whether  the  deed  of  trust  can  be  enforced  for 
the  benefit  of  the  bank."  After  noting  that  the 
Supreme  Court  of  Missouri  held  the  deed  of  trust 
to  be  the  same  thing  as  a  mortgage,  and  that  the 
loan  was  made  on  real  estate  security,  it  is  held: 
''These  things  render  it  proper  to  consider  the 
case  in  that  aspect,  and  conceding  them  to  be 
as  claimed,  the  consequences  insisted  on  by  no 
means  necessarily  follow.  The  statute  does  not 
declare  such  security  void.  It  is  silent  upon  the 
subject.  If  Congress  so  meant,  it  would  have 
been  easy  to  say  so,  and  it  is  hardly  to  be  believed 
that  this  would  not  have  been  done,  instead  of 
leaving  the  question  to  be  settled  by  the  un- 
certain result  of  litigation  and  judicial  decision. 
.  .  .  The  impending  danger  of  judgment  of 
ouster  and  dissolution  was,  we  think,  the  check, 
and  none  other,  contemplated  by  Congress. 
That  has  been  always  the  punishment  prescribed 
for  the  wanton  violation  of  a  charter,  and  it  may 
be  made  to  follow  whenever  the  proper  public 
authority  shall  see  fit  to  invoke  its  application, 
A  private  person  cannot  directly  or  indirectly 
usurp  this  function  of  the  government."  Justice 
Miller  dissented,  on  the  ground  that  the  Act  of 
Congress  forbade  national  banks  to  take  real 
estate  security  for  money  loaned  at  the  time  of 
the  tran^ction,  and  such  security  is  void  in  the 
hands  of  the  bank.  The  point  arises  under  a 
statute  of  the  United  States,  and  having  been 
decided  by  the  U.  S.  Supreme  Court,  the  prior 
rulings  of  this  Court,  so  far  as  in  conflict,  fall. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion  by  Trunkey,  J. 


July,  1878,  76.  February  20,  1880, 

G'Bymc  v.  The  City  of  Philadelphia. 

Municipal  Hens — Tax  claims — Sheriff's  return 
to  scire  facias  J  when  defective — Practice — Act 
of  II  Afarchf  1846,  sec,  3 — Time  for  posting 
copy  of  the  writ. 

Where  tide  is  divested  under  statutory  proceedings 
without  notice  to  the  owner  of  property,  the  law  requires 
a  strict  observance  of  the  statute  r^ulating  such  proceed- 
ings. 

To  a  writ  of  scire  facias  sur  municipal  claim  for  taxes, 
returnable  to  the  first  Monday  of  February,  the  sheriff 
made  reium.    «  Made  known  January  28,  1 878,  by  post- 
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ing  a  true  and  attested  copy  of  the  within  writ  on  a  con- 
spicuous part  of  the  premises  herein  described  .  .  . 
agreeably  to  the  Act  of  Assembly  in  such  case  made  and 
provided  :** 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  return  was  fatally  defective,  inasmuch  as  it  was  appa- 
rent from  a  return  made  January  28,  that  the  copy  of  the 
writ  could  not  have  been  posted  on  the  premises  for  two 
weeks,  as  required  by  the  Act  of  Assembly  of  March  11, 
1846,  sec.  3. 

Error  to  the  Court  of  Common  Pleas  No.  4, 
of  Philadelphia  County. 

Tax  claim  filed  by  the  city  of  Philadelphia 
against  J.  O'Byrne  owner,  and  Emeline  0*B)rme 
registered  owner,  September  8,  1877.  January 
19,  1878,  a  sci.  fa.  issued,  returnable  to  the  first 
Monday  of  February.  The  return  filed  was  as 
follows : — 

**  Made  known  January  28, 1878,  by  posting  a  true  and 
attested  copy  of  the  within  wnt  on  a  conspicuous  part  of 
the  premises  herein  described,  and  by  advertising  notice 
thereof  twice  a  week  for  two  weeks  in  the  Philadelphia 
Chronicle-Herald,  a  daily  paper,  published  in  this  city, 
agreeably  to  the  Act  of  Assembly  in  such  case  made  and 
provided;  and  nihil  habet  as  to  J.  O* Byrne  owner,  etc., 
and  Emeline  O' Byrne  registered  owner." 

No  return  day  was  named  in  the  writ. 

On  February  23,  1878,  judgment  for  want  of 
an  affidavit  of  defence  was  entered. 

On  June  6,  1878,  defendants  took  this  writ  of 
error,  assigning  for  error,  inter  alia^  (i)  that  the 
return  of  the  sheriff  did  not  show  that  a  true  and 
attested  copy  of  the  said  writ  was  posted  on  a 
conspicuous  part  of  the  premises  for  two  weeks 
before  the  return  day,  the  first  Monday  of  Feb- 
ruary. (3)  That  no  return  day  was  named  in  the 
writ. 

John  A,  Owens ^  for  plaintiff  in  error. 

The  return  of  the  sheriff  does  not  comply  with 
the  Act,  in  showing  a  true  and  attested  copy  of 
the  writ  posted  in  a  conspicuous  part  of  the 
premises  for  two  weeks  before  the  return  day.* 
This  case  is  governed  by — 

Wistar  v.  The  City,  5  N.  215;  S.  C,  $  Weekly 
Notes,  279. 

The  return  day  is  a  necessary  part  of  the  writ. 
2  Brightly's  T.  &  H.*s  Practice,  285. 

John  S.  Fowell  (with  whom  was  P/eiffer), 
contra. 

The  service  would  have  been  a  valid  one  pro- 
vided a  copy  of  the  writ  was  posted  at  any  time 

*  The  language  of  the  Act  referred  to  is  as  follows : — 
"  In  the  city  and  county  of  Philadelphia  all  writs  of 
scire  facias,  on  claims  for  taxes,  municipal  charges,  and 
assessments,  and  for  expenses  of  removing  nuisances, 
shall  be  served  by  the  sheriff  of  the  said  county  by  posting 
a  true  and  attested  copy  of  the  writ  on  a  conspicuous  part 
of  the  premises  therein  described,  and  by  publishing  a 
brief  notice  thereof  in  a  daily  newspaper  in  said  county 
twice  a  week  f(/t  two  weeks  before  the  return  day ;  on 
which  service  being  made,  the  plaintiff  in  such  suits  may 
proceed  to  recover  judgments,  as  in  suits  on  mechanics* 
bens.*'     Purd,  Dig.,  I<^,  pi.  25. 


prior  to  the  return  day,  and  the  writ  advertised 
twice  a  week  for  two  weeks  prior  to  the  return 
day. 

May  3,  1880.  The  Court.  This  was  a 
scire  facias  on  a  mimicipal  lien  filed  for  taxes  due 
the  city.  The  Act  of  11  March,  1846,  requires 
such  writs  to  be  served  <'  by  posting  a  true  and 
attested  copy  of  the  writ  on  a  conspicuous  part 
of  the  premises  therein  described,  and  by  pub- 
lishing a  brief  notice  thereof  in  a  daily  news- 
paper in  said  county,  twice  a  week  for  two  weeks 
before  the  return  day.*'  The  writ  issued  19th 
January,  1878.  The  entry  on  the  docket  shows 
it  was  returnable  on  the  first  Monday  of  February, 
but  there  was  an  omission  to  insert  any  return 
day  in  the  writ. 

The  sheriff  made  return  to  the  writ,  "  made 
known  January  28,  1878,  by  posting  a  true  and 
attested  copy  of  the  within  writ  on  a  conspicu- 
ous part  of  the  premises  herein  described,  and 
by  advertising  notice  thereof  twice  a  week  for 
two  weeks  in  the  Philadelphia  Chronicle-Herald, 
a  daily  paper  published  in  this  city,  agreeably  to 
the  Act  of  Assembly  in  such  case  made  and  pro- 
vided, and  nihil  habet  as  to  J.  O* Byrne  owner, 
etc.,  and  Emeline  O' Byrne  registered  owner." 

This  is  a  proceeding  in  rem.  It  is  designed 
to  effect  a  sale  and  divest  the  title  of  the  real 
owner  without  any  notice  to  him.  Every  essen- 
tial requirement  of  the  Act  should  be  observed. 
The  necessity  is  the  same,  whether  the  object  be 
to  sell  for  the  non-payment  of  taxes  or  for  a 
municipal  claim.  By  no  possibility  could  a  ser- 
vice made  on  the  28th  of  January  be  two  weeks 
before  the  first  Monday  of  February.  The  latter 
day  could  not  be  later  than  the  7th,  and  count- 
ing the  day  of  service,  there  were  four  days  only 
in  January.  At  most  then,  the  service  was  not 
more  than  ten  days  **  before  the  return  day." 
The  words,  "agreeably  to  the  Act  of  Assembly," 
do  not  help  the  service.  The  sufficiency  of  the 
service  must  be  determined  by  the  acts  set  forth 
in  the  return.  It  must  state  the  acts  which  the 
sheriff  did,  and  the  Court,  and  not  the  officer, 
will  determine  whether  those  acts  constitute  a 
service  according  to  the  Act  of  Assembly.  This 
service  is  radically  defective.  The  title  of  the 
owner  to  the  lot  cannot  thereby  be  divested. 
Without  notice  to  the  owner,  land  cannot  be 
taken  from  him  imder  this  Act,  without  an  obser- 
vance of  all  its  substantial  requirements.  This 
service  is  clearly  insufficient.  (Wistar  v.  The 
City  of  Philadelphia,  5  Norris,  215.) 

Judgment  reversed. 

Opinion  by  Mercur,  J.    Green,  J.,  absent. 
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Jan.  '79,  6,  Feb.  19,  1880. 

In  re  Plan  No.  i66. 
City  of  Philadelphia's  Appeal. 

Soard  of  Surveyors  of  city  of  Philaddphia — 
Survey  cmd  regulation  in  city — Act  of  June  6, 
1871,  construction  of-^AppecU  to-  Quartet 
Sessions  under  said  Act. 

Under  section  I  of.  the  Act  of  June  6,  1871,  investing 
the  Board  of  Surveyors  of  the  city  of  Philadelphia  with 
full  authority  to  examine  and  finally  confirm  or  reject  all 
plans  of  surveys  or  revisions  of  plans  made  by  direction 
of  Councils;  and  section  2  of  the  same  Act,  providing 
that  no  survey  or  regulation,  or  a  revision  of  either  or 
both,  shall  be  finally  at:ted  upon  by  the  Board  until  after 
public  advertisement,  and  that  the  confirmation  by  the 
Board  shall  be  final  and  conclusive  without  appeal : 

Held  (reversing  the  judgment  of  the  Court  oelow),  that 
no  appeal  lies  from  the  Board  of  Surveyors  to  the  Court 
of  Quarter  Sessions. 

The  provision  for  an  appeal  in  section  3  of  the  Act, 
relates  solely  to  the  action  of  the  Board  in  confirming  the 
addition  of  a  street  to  a  confirmed  plan. 

Certiorari  to  the  Quarter  Sessions  of  Philadel- 
phia County. 

Certiorari  by  the  city  of  Philadelphia  to  the 
decision  of  said  Court  in  the  matter  of  the  ap- 
peal of  A.  R.  Govett  et  al,  from  the  decree  of 
the  Board  of  Surveyors  confirming  Plan  166. 

In  1 8 10  William  Hamilton  recorded  in  Phila- 
delphia a  plan  of  streets  dedicated  by  him  to  the 
public ;  upon  this  plan,  William  Street  ran  for  a 
short  distance  northwesterly  from  Woodlands 
Street,  and  then,  turning  an  angle,  ran  due 
north.  In  1862,  an  Act  of  Assembly  confirmed 
the  plans  of  the  survey  of  this  district ;  thus  con- 
firmed. Thirty-ninth  Street  was  laid  down  over 
William  Street,  and  corresponded  to  it,  except- 
ing that  the  west  line  was  made  straight  through- 
out its  entire  course,  so  that  the  lines  of  the 
street  diverged  as  it  approached  Woodlands 
Street,  leaving  a  large  open  triangular  space  at 
the  intersection  of  the  two  streets.  Under  reso- 
lution of  May  16,  187 1,  Councils  authorized  the 
opening  of  Thirty-ninth  Street ;  and  on  Decem- 
ber 31,  1875,  directed  a  revision  of  lines  and 
grades  upon  Plan  166,  in  which  were  embraced 
the  streets  in  question.  In  1878  a  decree  of  the 
Board  of  Surveys  confirmed  Plan  166,  so  that 
the  west  line  of  Thirty-ninth  Street  was  parallel 
with  the  east  line  thereof  throughout.  Upon 
appeal  of  Govett  et  al.  to  the  Court  of  Quarter 
Sessions,  an  order  of  Court  recommitted  the 
plan,  with  instructions  to  establish  the  west  line 
of  Thirty-ninth  Street  in  conformity  with  the 
plan  as  it  existed  prior  to  the  decree  of  the 
Board  in  1878.     No  opinion  was  filed. 

The  city  of  Philadelphia  took  this  certiorari, 
assigning  for  error  (i),  the  action  of  the  Court 


in  entertaining  and  sustaining  the  appeal ;  (2), 
in  instructing  the  Board  to  establish  the  plan  as 
it  existed  prior  to  1878 ;  and  (3),  in  recognizing 
the  interest  in  the  subject-matter  of  the  appel- 
lants from  the  decree  of  the  Board. 

Theo.  P,  Matthews,  Assistant  City  Solicitor, 
and  Wm.  Nelson  West,  City  Solicitor,  for  the 
appellant. 

The  confirmation  of  the  plan  by  the  Board 
was  conclusive,  without  appeal.  The  action  of 
the  Board  was  not  the  mere  addition  of  a  new 
street  to  an  old  plan,  under  §  3  of  the  Act  of 
June  6,  187 1,*  but  a  complete  revision  of  the 
plan  under  the  authority  of  §  2,  and  was,  there- 
fore, ''final  and  conclusive  without  appeal.** 
The  proviso  to  §  3  does  not  apply  to  the  whole 
Act,  for  if  so,  it  would  destroy  its  purpose  by 
submitting  to  lawyers  the  action  of  skilled  engi- 
neers, and  repeal,  by  implication,  an  emphatic 
declaration. 

One  section  of  an  Act  will  not  be  repealed  by 
another  unless  there  be  clear  inconsistency  be- 
tween  the  two.     Such  is  not  the  case  here. 
There  is  perfect  consistency  in  applying  the  pro-  / 
viso  of  §  3  solely  to  its  subject  matter.     Under 

*  The  Act  of  June  6,  187 1,  entitled  "  An  Act  relative 
to  plans  of  survey  and  regulation  in  the  city  of  Philadel- 
phia," provides : — 

Section  i.  Be  it  enacted  that  the  Board  of  Surveyors  of 
the  city  of  Philadelphia,  as  elected  and  constituted  under 
Acts  of  Assembly,  be  and  the  same  are  hereby  invested 
with  full  authority  to  examine,  and  finally  confirm  or  re- 
ject all  plans  of  survey  or  revisions  of  plans  of  the  city  of 
Philadelphia,  when  the  same  have  been  made  by  the  di- 
rection of  the  Select  and  Common  Councils  of  the  said 
city;  and  for  the  purpose  of  enabling  the  said  Boards  to 
jcarry  out  the  intent  of  this  Act,  they  are  hereby  author- 
ized, through  their  presiding  officer,  to  administer  oaths 
and  affirmations,  and  hear  testimony,  and  shall  use  a  seal 
for  all  official  papers. 

Sexttion  2.  Ko  plan  for  survey  or  regulation,  or  a  re- 
vision of  either  or  both,  shall  be  finally  acted  upon  by  the  < 
said  Board  of  surveyors  until  public  advertisement  shall ' 
have  been  made  in  three  of  the  public  newsftapers  in  the 
city  of  Philadelphia,  six  times  in  each  during  the  thirty 
days  immediately  preceding  the  proposed  action,  and  that 
hand-bills  be  posted  upon  and  throughout  the  area  cov- 
ered by  the  plan  to  be  considered,  giving  notice  of  a 
hearing  thereof  for  at  least  thirty  days  prior  to  said  hear- 
ing; and  that  upon  the  confirmation  of  any  plan  of  sur- 
veys and  regulations  bv  the  said  Board  of  Surveyors,  the 
seal  of  the  Board  shall  be  affixed  thereto,  and  attested  by 
the  presiding  officer;  said  confirmation  to  be  final  and 
conclusive  without  appeal. 

Section  3.  No  street  shall  hereafter  be  added  to  any 
confirmed  plan  of  the  city  of  Philadelphia,  and  called  a 
public  street,  until  the  same  shall  have  been  approved  by 
the  Board  of  Surveyors  as  to  location,  width,  and  grades, 
and  shall  extend  from  street  to  street  as  a  thoroughfare :  * 
Provided,  That  an  appeal  be  taken  to  the  Court  of 
Quarter  Sessions  of  the  city  and  cojanty  of  Philadelphia  at 
any  time  within  three  months  after  said  Board  of  Surveyors 
shall  have  finally  confirmed  any  plan  as  aforesaid,  when 
said  Court  may,  after  a  hearing,  confirm  said  plan  as  sub- 
mitted, or  remand  it  back  to  the  Board  of  Surveyors  for 
reconsideration  and  revision. 
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the  Act  the  Court  had  no  power  to  remand  the 
plan  with  instructions. 

The  appellants  from  the  Board  have  no  interest 
in  the  cause.     No  private  person  is  a  proper  party 
to  an  action  involving  public  interests,  unless  he 
have  interests  which  differ  in  kind  as  well  as  in 
degree  from  that  of  the  rest  of  the  public. 
Flanagan  v.  City  of  Phila.,  8  Phila.  no. 
Heffner  v.  Com'th,  4  C.  108. 
David  W.  Sellers y  for  the  appellees. 
An  appeal  lies  from  the  decree  of  the  Board. 

Dahring*s  Appeal,  10  Phila.  181. 
The  appellees  acquired  title  upon  the  faith  of 
the  plan  as  it  existed  at   the  time;  the   plan 
should,  therefore,  not  be  changed  for  light  and 
trifling  causes. 

Paynter  v.  Young,  4  Phila.  154. 
This  Court  has  no  power  to  review  the  action 
of  the  Court  below.     The  proceeding  is  statu- 
tory, and  no  appeal  is  given. 
Hughes  V.  Kline,  6  C.  227. 
Hukeman  v.  Rems,  5  Wr.  396. 
Richardson's  Appeal,  6  C.  510. 

March  i,  1880.  The  Court.  Prior  to  the 
Act  of  June  6,  1871,  the  plans  of  survey  were 
subject  to  the  approval  and  alteration  of  the 
Court  of  Quarter  Sessions.  In  this  respect  it  is 
claimed,  on  the  part  of  the  city,  that  the  Act  of 
1 87 1  made  a  radical  change  in  the  law,  and  that 
such  was  a  principal  object.  The  first  assignment 
of  error  is  to  the  decision  of  the  Court  that  an 
appeal  could  be  taken  from  the  confirmation  of 
a  plan  of  surveys  made  by  the  Board  of  Sur- 
veyors. By  the  first  section  of  the  Act,  the 
Board  of  Surveyors  are  *'  invested  with  full  au- 
thority to  examine  and  finally  confirm  or  reject 
all  plans  of  surveys  or  revision  of  plans  of  the' 
city  of  Philadelphia,  when  the  same  have  been 
made  by  the  direction  of  the  Select  and  Common 
Councils  of  the  said  city;**  and  the  second  sec- 
tion provides  for  notice  and  hearing,  **and  that 
upon  confirmation  of  any  plan  of  surveys  and 
regulations  by  the  said  Board  of  Surveyors,  the 
seal  of  the  Board  shall  be  affixed  thereto,  and 
attested  by  the  presiding  officer ;  said  confirma- 
tion to  be  final  and  conclusive  without  appeal.** 
Stopping  here,  the  Act  is  too  plain  for  interpre- 
tation ;  it  means  but  one  thing,  and  that  is  ex- 
pressed in  direct  and  simple  terms — there  can  be 
no  appeal  from  the  confirmation  by  the  Board. 
To  overthrow  this  enactment,  it  is  urged  that  the 
proviso  in  the  following  section  is  repugnant, 
and,  therefore,  the  investiture  of  "  authority  to 
examine  and  finally  confirm  or  reject,'*  "said 
confirmation  to  be  final  and  conclusive  without 
appeal,*'  is  repealed  by  another  part  of  the  same 
Act.  Unless  this  be  very  clear  it  cannot  be  ad- 
mitted. The  third  section  enacts,  that  no  street 
shall  be  added  to  a  confirmed  plan  until  it  shall 
have  been  approved  by  the  Board  of  Surveyors 


as  to  location,  width,  and  grades — provided,  that 
an  appeal  may  be  taken  to  the  Court  of  Quarter 
Sessions  within  three  months  after  said  Board 
shall  have  finally  confirmed  any  plan  as  aforesaid. 
If  there  be  a  subject  to  which  this  proviso,  giving 
the  right  of  appeal,  may  properly  refer,  it  cannot 
be  extended  to  one  expressly  declared  to  be 
without  that  right.  (City  of  Erie  v.  Bootz,  22  P. 
F.  S.  196.)  The  proviso  is  immediately  related 
to  the  enactment  for  adding  a  new  street  to  a 
confirmed  plan,  and  its  application  to  that  sub- 
ject requires  no  forced  construction.  The  words, 
**  shall  have  finally  confirmed  any  plan  as  afore- 
said,** may  not  be  the  most  apt  for  designation 
of  a  plan  as  affected  by  the  addition  of  a  street, 
yet  they  can  be  so  understood,  while  if  referred 
to  the  '*  plans  of  sui?vey  or  revision  of  plans,'* 
the  subject  of  the  first  and  second  sections,  an 
important  part,  which  is  evidently  a  main  object 
of  the  statute,  is  abrogated.  Every  rule  of  inter- 
pretation demands  that  the  statute  be  so  con- 
strued that  the  whole  may,  if  possible,  stand. 
We  are  of  opinion  that  there  is  no  insuperable 
obstacle  in  the  way  of  giving  effect  to  every  part 
of  this  Act,  and  that  one  of  its  clearly  expressed 
intendments  is,  that  the  confirmation  of  a  plan  of 
survey,  under  the  provisions  of  the  firet  and 
second  sections,  shall  be  final. 

The  first  assigbment  being  sustained,  the  points 
presented  in  the  others  are  not  in  the  case. 

Order  of  July  11,  1878,  reversed,  and  the 
record  remitted. 

Opinion  by  Trunkey,  J.     Green,  J.,  absent. 


Jan.  '80,  327. 


Kepner*s  Appeal. 


March  18,  i88a 


Errors  and  appeals —  What  is  not  s  ubject  to  re- 
view by  Supreme  Court — Refusal  of  Common 
Pleas  to  open  decree  ^  not  assignable  for  error — 
Laches  in  bringing  appeal-^Divorce, 

The  refusal  of  a  Court  of  Common  Pleas  to  grant  a 
rule  to  show  cause  why  their  decree  of  divorce  should 
not  be  revoked  is  not  the  subject  of  review  by  appeal  to 
the  Supreme  Court. 

Appeal  from  the  Common  Pleas  of  Schuylkill 
County. 

Libel  in  divorce,  by  Sophia  Kepner,  etc., 
against  Samuel  K.  M.  Kepner. 

On  January  25,  1869,  sur  petition  of  Sophia 
Kepner,  a  subpoena  in  divorce  was  issued  and 
returned  **  non  est  inventus  ;**  an  alias  subpoena 
was  similarly  returned,  and  publication  was  made, 
notifying  the  respondent  to  appear  to  September 
Term,  1869.  An  examiner  was  appointed,  ex 
parte  depositions  were  taken,  and  on  September 
6,  1869,  a  divorce  was  decreed. 
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On  May  5,  1879,  the  respondent  presented 
his  affidavit  and  petition  praying  for  a  rule  to 
show  cause  why  the  decree  should  not  be  re- 
voked. On  May  19  the  Court  refused  the  rule 
on  the  ground  that  the  respondent  had  waited 
too  long  to  make  his  application.  On  August 
2S>  1879,  the  respondent  presented  an  additional 
petition  averring  that  he  had  first  received  infor- 
mation of  the  divorce  in  Septembet,  1878,  and 
that  he  had  immediately,  upon  ascertaining  the 
truth  of  the  information,  given  instructions  for 
the  institution  of  proceedings  to  set  aside  the 
decree. 

Upon  the  argument  counsel  for  the  respondent 
claimed  that  the  decree  was  void  for  the  want  of 
jurisdiction ;  and  that  it  was  pot  justified  by  the 
ex  parte  depositions,  the  libellant  not  having 
proved  that  she  was  a  citizen  of  Pennsylvania,  or 
resided  therein  for  one  year  previous  to  the  filing 
of  her  petition. 

The  Court  refused  the  rule,  whpreupon  the 
respondent  took  this  appeal,  assigning  for  error 
the  refusal  of  the  Court  to  grant  the  rule,  the 
appointment  of  an  examiner,  and  the  decree  of 
divorce  before  the  return  of  notice  of  publica- 
tion, and  the  failure  to  dismiss  the  libel  for  want 
of  jurisdiction. 

Upon  the  calling  of  the  case  for  argument  in 
the  Supreme  Court,  the  appellee's  counsel  moved 
to  quash  the  appeal  on  the  ground  that  the  re- 
fiisal  of  the  Court  to  grant  a  rule  to  show  cause 
why  the  decree  should  not  be  revoked  is  a  dis- 
cretionary act,  and  not  subject  to  review.  The 
motion  was  filed  at  bar. 

B,  Bryson  McCool,  for  the  appellant. 

A  refusal  to  grant  a  rehearing  on  after-discov- 
ered facts  is  reviewable. 

Keiin*s  Appeal,  3  C.  44,  per  Black,  C.  J. 

The  Court  acted  beyond  its  authority  in  pre- 
maturely appointing  an  examiner  and  entering  a 
decree.  The  Act  of  March  13,  1815,  §  3,  pro- 
vides that  further  proceeding  shall  be  had  at  the 
term  to  which  the  order  of  publication  is  return- 
able. 

Hofihuui  V,  Hoffman,  6  C.  417. 

There  was  no  proof  of  citizenship  in  Pennsyl- 
vania, and  consequently  no  jurisdiction. 
McDennott*s  Appeal,  8  W.  &  S.  256. 
Steel  V,  Smith,  7  Id.  447. 
HoUister  V.  HoUister,  6  B.  451. 
Colvin  V,  Reed,  5  Sm.  375. 
Reel  V.  Elder,  12  Id.  308. 
Ralston  v.  Ralston,  7  Weekly  Notes,  572. 

G,  R.  Kaercher  (with  him  S,  H,  Kaercher) 
for  appellee. 

Under  the  provisions  of  the  Act  of  181 5  (i 
Purd.  Dig.  5 10,  §  1 2),  the  Court  had  jurisdiction ; 
but,  conceding  that  this  was  not  so,  no  appeal 
lies  more  than  one  year  after  the  pronouncing  of 
the  decree  of  divorce. 

Act  of  Feb.  8,  1819,  {  i,  i  Purd.  Dig.  511,  {  17. 


The  refusal  of  the  Comt  to  vacate  its  orders 
and  judgments  is  not  reviewable. 
White  V.  Leeds,  I  Sm.  189. 
Kalbach  v,  Fisher,  i  R.  323. 
Kellogg  V,  Krauser,  14  S.  &  R.  144. 
Skidmore  v,  Bradford,  4  B.  296. 
Nice  v»  Bowman,  6  W,  26. 
McKee  v.  Sanford,  I  C.  105- 
Bunce  v.  Wightman,  5  Id.  335. 
Breden  v,  Gilliland,  17  Sm.  34. 
Gamble  v.  Woods,  3  Id.  160. 

March  31,  1880.  The  Court.  The  decree 
below  was  entered  September  6,  1869.  The  ap- 
peal is  clearly  barred  by  lapse  of  time.  The  re- 
fusal of  the  Court,  May  19,  1879,  ^^^  again 
February  14, 1880,  to  grant  a  rule  to  show  cause 
why  the  decree  should  not  be  revoked  was  clearly 
not  the  subject  of  review  by  appeal  to  this  Court. 
We  cannot  in  this  way  decide  whether  the  Court 
had  jurisdiction  to  enter  the  original  decree,  or 
did  so  upon  sufficient  evidence. 

Appeal  quashed. 

Per  Curiam.  } 


Jan.  '79,  no. 


Brez  V.  Wamcr. 


Jan.  28,  1880. 


Principal  and  Surety — Contract — Construction 
Cff—  Variation  of —  Where  surety  discharged. 

Where  a  surety  became  bound,  in  a  sum  not  to  exceed 
five  thousand  dollars,  for  the  faithful  performance  of  all 
the  covenants  in  an  agreement  involving  the  consignment 
of  good^,  «  such  consignments  not  to  exceed  in  amount 
the  sum  of  five  thousand  dollars  at  any  one  time,  and  to 
be  continued  from  time  to  time  as  sales  were  made,"  and 
it  appeared  that  several  consignments  were  made  exceed- 
ing the  stipulated  amount : 

Heldf  that  this  was  such  a  variance  of  the  terms  of  the 
contract  that  the  surety  was  discharged,  and  that  the  con- 
signors were  not  entitled  to  recover  from  him  the  amount 
of  ^$3331,  being  the  value  of  goods  not  accounted  for  by 
the  consignees  according  to  the  terms  of  the  agreement. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Covenant,  by  John  D.  Brez,  executor  of  Paul 
Brez,  deceased,  against  Henry  Warner,  to  re- 
cover the  amount  of  1 2331,  being  the  value  of 
certain  watches  unaccounted  for,  which  had  been 
consigned  by  said  Paul  A.  Brez  to  the  firm  of 
Stellwagen  &  Warner,  under  an  agreement 
under  seal,  dated  July  3,  1875,  for  the  faithful 
performance  of  which  agreement  defendant  be- 
came bound  as  surety  for  said  firm.  Pleas,  non 
est  factum,  payment,  set-off,  with  leave,  etc. 
Also  a  speciaJ  plea,  setting  up  a  violation  on  the 
part  of  the  plaintiff  of  the  agreement,  in  con- 
signing watches  to  the  said  firm  in  excess  of  the 
limitation  stipulated  in  said  agreement. 
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On  the  trial,  before  Biddle,  J.,  plaintiff  put 
in  evidence  the  agreement  between  Bre*  and 
Stellwagen  &  Warner,  the  terms  of  which  are 
fully  set  forth  in  the  opinion  of  this  Court,  and 
also  the  following  agreement  of  suretyship : — > 

**  In  consideration  of  the  execution  of  the  foregoing 
agreement,  and  of  the  sum  of  one  dollar  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  I, 
Henry  Warner,  of  the  city  of  Philadelphia,  for  myself, 
my  heirs,  executors,  and  administrators,  do  hereby  cove- 
nant and  agree  to  and  with  Paul  A.  Brez,  of  the  city  of 
New  York,  nis  heirs,  executors,  and  administrators,  that 
if  all  the  obligations  and  conditions  recited  in  the  fore- 
going agreement,  entered  into  by  and  between  Paul  A. 
Bres  and  the  said  George  W.  Warner  and  Edward  Stell* 
wagen,  shall  not  be  faithfully  and  well  performed  on  the 
part  of  the  said  Edward  Stellwagen  and  George  W.  War- 
ner, that  then  immediate  recourse  may  be  had  and  made 
to  me  as  surety  for  the  said  Edward  Stellwagen  and 
George  W.  Warner,  in  the  amount  of  the  damages  arising 
from  any  breach  of  the  obligations  and  conditions  of  said 
agreement,  during  the  period  of  one  year  from  the  date 
hereof,  and  said  amount  not  to  exceed  the  sum  of  Bve 
thousand  dollars.  Witness  my  hand  and  seal,  this  third 
day  of  July,  Anno  Domini  one  thousand  eight  hundred 
and  seventy-five  (1875). 

(Signed)  Henry  Warner,  [seal.]*' 

Plaintiff  then  testified  that  there  remained 
J2231  worth  of  watches  unaccounted  for  by  the 
said  firm ;  also  that  the  first  consignment  under 
the  said  agreement  amounted  in  value  to 
I5080.43;  and  further  as  follows:  "At  certain 
times  I  believe  that  consignments  exceeded 
I5000.  We  kept  as  near  I5000  as  our  business 
would  allow,  and  their  (the  firm)  demands  re- 
quired; don't  think  quite  as  high  as  1 10,000;" 
and  then  closed. 

The  Court  thereupon,  on  motion,  entered  a 
nonsuit,  which  the  Court  in  banc  subsequently 
refused  to  take  off.  The  plaintiff  thereupon  took 
this  writ,  assigning  for  error  the  action  of  the 
Court. 

Francis  E,  Brewster  (with  him  F,  Carroll 
Brewster)^  for  plaintiff  in  error. 

The  intention  of  defendant  was  simply  to  limit 
his  liability  to  I5000.  He  is  not  called  upon  to 
pay  more  thap  this  amount.  The  plaintiff  should 
therefore  recover. 

Mason  v.  Frit  chard,  12  East,  227. 

Bingham  v,  Corbitt,  34  L.  J.  (N.  S.)  Q.  B.  37. 

Thornton  v.  McKewan,  32  L.  J.  (N.  S.)  Ch.  69. 

Lanrie  t/.  Schoefield,  38  L.  J.  (N.  S.)  C.  P.  290. 

Wood  V.  Priestnor,  36  L.  J.  (N.  S.)  Ex.  127. 

Ellis  V,  Emanuel,  46  L.  J.  (N.  S.)  C.  L.  R.  25. 

Holme  V,  Brunskell,  47  L.  J.  (N.  S.)  C.  L.  R. 
610. 

A.  Z.  ffennershotZf  for  defendant  in  error. 
The  forwarding  of  consignments  to  an  amount 
beyond  that  stipulated  in  the  agreement,  was 
such  a  variation  of  the  original  contract  as  to 
discharge  the  surety. 

Birdsall  v.  Heacock,  18  Am.  L.  Reg.  755. 
U.  S.  V,  Simpson,  3  P.  &  W.  437. 
Dundas  v.  Sterling,  4  Barr,  73. 


Bedford  v,  Jones,  5  Leg.  Gaz.  230. 
Baker  v.  Rand,  13  Barb.  152. 
Edmondston  v,  Drake,  5  PeL  624. 
Bonar  v,  McDonald,  3  H.  L.  C.  226. 

Feb.  16,  1880.  The  Court.  It  Is  agreed 
that  any  material  variation  of  a  contract  with 
the  principal  discharges  the  surety.  Whether 
such  variation  was  made  without  consent  of  the 
surety  is  th&  question  here. 

Brez  agreed  to  furnish  and  send  to  Stellwagen 
&  Warner  watches,  and  parts  thereof,  subject  to 
recall  at  any  time,  and  to  be  accounted  for  at 
invoice  prices,  they  to  keep  up  fire  insurance  for 
the  full  amount — the  loss,  if  any,  payable  to  , 
Brez — and  bear  all  losses  on  the  goods  beyond 
those  covered  by  the  insurance.  They  con- 
tracted to  guarantee  all  sales  of  such  goods, 
make  return  thereof  on  the  day  the  same  were 
made,  transmit  to  Brez  the  money  or  notes  as 
received,  pay  the  notes  at  maturity  should  the 
makers  fail  \o  do  so,  and  confine  their  purchases 
and  sales  as  to  watches  and  parts  thereof,  to  the  s 
goods  consigned  to  them  by  Brez.  The  first 
stipulation  in  the  contract  is,  **Such  consign- 
ments are  not  to  exceed  in  amount  the  sum  of 
five  thousand  dollars  at  any  one  time,  and  are  to 
be  continued  from  time  to  time  as  sales  are 
made."  This  is  a  positive  limit  of  the  stock  to 
be  carried  by  the  consignees.  When  they  should 
return  sales,  the  contract  authorized  a  consign- 
ment, and  so  from  time  to  time,  always  keeping 
within  the  stipulated  limit.  The  defendant 
bound  himself  for  the  faithful  performance  of  all 
their  covenants  in  said  agreement,  limiting  his 
liability  within  ^5000.  He  saw  that,  at  some 
time,  they  might  have  a  stock  on  hand  worth 
$5000,  and  be  indebted  in  a  large  sum  for 
goods  returned  sold;  hence  the  prudent  limit  of 
his  liability.  His  suretyship  was  for  performance 
of  the  contract  as  written,  not  of  one  when  the 
consignments  might  be  indefinitely  large,  beyond 
a  fixed  sum,  with  increased  expenses,  increased 
risks  of  sales  on  credit,  causing  the  consignees 
to  founder,  though  they  may  have  had  capacity 
to  conduct  a  small  business. 

The  first  consignment  was  made  July  9,  1875, 
and  invoiced  I5080.43;  and  before  a  ^e  was 
returned,  another  consignment  was  made,  in- 
voicing J159.  John  D.  Brez,  under  whose 
supervision  the  goods  were  shipped,  and  who 
knew  his  father's  business,  testified  that  he  be- 
lieved the  consignments  exceeded  J5000,  but 
did  not  think  quite  as  high  as  f  10,000.  Thus 
the  plaintiff  proved  his  case.  By  the  terms  of 
the  contract,  the  consignees  were  to  keep  the 
stock  insured  for  its  full  value,  and  the  larger  the 
stock  the  greater  the  cost  of  insurance — a  direct 
and  certain  increased  burden  on  the  consignees. 
It  was  competent  for  the  parties  to  vary  the  con- 
tract as  they  pleased ;  but  if  they  did,  tlie  surety 
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was  discharged.  The  consignor  cannot  hold  the 
surety  if  he  varied  the  contract  so  as  to  impose 
an  additional  risk. 

We  are  of  opinion  that  the  learned  Judge  was 
right  in  his  constructioa  of  the  contract. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J.     Paxson,  J.,  absent. 


€ommon  iJleas— ^ato. 


C.  P.  No.  a.  July  lo,  1880. 

Davis  V.  Mowbray. 

Practice — Act  of  June  11^  1^7 9  y  relative  to  ex- 
amination of  cUleged  fraudulent  debtors — Affi- 
davit in  words  of  Act  sufficient —  When  pro- 
ceedings under  this  Act  are  unauthoriied—If 
the  record  at  time  of  filing  the  affidavit  indi- 
cates a  satisfaction  of  the  judgment  the  pro- 
ceedings will  be  quashed. 
Rule  to  quash  proceedings  on  affidavit  filed 
under  Act  of  June  11,  1879  (P.  L.  129),  rela- 
tive to  examination  of  alleged  fraudulent  debtors. 
The  docket  entries  showed  a  final  judgment, 
the  issuing  of  a  fi.  fa.  and  a  return  of  nulla  bona 
thereon,  the  issuing  of  an  alias  fi.  fa. ,  and  a  return 
of  **  levied  and  condemned"  thereon,  and  the 
issuing  of  a  vend,  ex.,  and  no  return  thereof; 
also  the  filing  of  an  affidavit  under  the  Act  of 
June  II,  1879. 

The  material  part  of  the  affidavit  was :  **  That 
deponent  has  reason  to  believe,  and  does  in  fact 
believe,  that  Andrew  Mowbray,  the  above-named 
judgment  debtor,  has  property,  stocks,  etc., 
which  he  fraudulently  conceals  and  refuses  to  ap- 
ply to  the  payment  of  his  debts.*' 

The  affidavit  was  filed  June  15,  1880,  a  sub- 
poena taken  out  and  two  meetings  had  before  a 
commissioner  of  this  Court,  when  this  rule  was 
taken.  Counsel  for  defendant,  before  the  ex- 
amination was  commenced,  had  the  commissioner 
note  his  objection  to  the  proceeding  on  account 
of  the  state  of  the  record. 
B,  H.  Lowry,  for  the  rule. 
The  affidavit  filed  is  insufficient  because  it  does 
not  set  out  that  an  execution  has  been  issued  and 
a  return  of  nulla  bona  had  thereon  ;  and  because 
it  does  not  set  out  the  facts  on  which  the  plain- 
tiff's belief  is  based. 

Horstman  v,  Kaufman,  8  Weekly  Notes,  73. 
Troubat  &  Haly,  {  361,  and  cases  cited. 
G>x  V.  Walton,  8  Weekly  Notes,  360. 
Baltz  V,  Allyn,  Id.  326. 
[Mitchell,  J.     We  have  decided  that  an  affi- 
davit in  the  words  of  the  Act  is  sufficient.] 


The  proceedings  should  be  quashed,  because 
the  Court  has  made  no  order  upon  the  affidavit 
filed.  Not  only  should  an  order  allowing  the 
subpoena  be  made,  but  a  special  commissioner 
should  be  appointed. 

Loewi  V,  Haedrich,  8  Weekly  Notes,  70. 
Eyster  r.  Schmole,  Id.  470. 
Cox  V,  Walton,  supra. 

The  Act  allowed  an  examination  in  cases 
where  there  is  a  final  judgment  "upon  which  an 
execution  has  been  issued,  and  a  return  made  by 
the  sheriff  of  the  proper  county  that  no  property 
can  be  found  out  of  which  the  said  execution 
can  be  satisfied.'*  The  record  here  is  not  in  the 
condition  contemplated  by  the  Act. 

y.  If,  Gendelly  contra,  suggested  that  the  Court 
Older  that  the  writ  of  vend.  ex.  be  returned,  and 
that  upon  the  return  of  the  same,  as  it  would 
show  a  sale  for  nominal  sums,  the  rule  be  dis- 
charged. 

The  Court.  We  think  we  cannot  go  beyond 
the  record ;  that  shows  a  presumptive  satisfaction 
of  the  judgment,  and  we  think  that  the  Legislature 
did  not  mean  that  the  plaintiff  having  obtained 
satisfaction  or  having  the  means  of  doing  so  in 
his  power,  should  curiously  pry  into  the  defend- 
ant's affairs. 

Rule  absolute. 

Oral  opinion  by  Mitchell,  J. 


C.  P.  No.  2. 


Wilson  V.  Deacon. 


June  2,  1880. 


Practice — Evidence — Matters  not  in  the  bill  of 

particulars  may  be  admissible  on  collateral 

questions  arising  during  the  trial. 

Motion  for  a  rule  for  a  new  trial. 

Plaintiff  having  put  his  claim  in  evidence,  the 
defendant  proved  a  payment  of  fifty  dollars,  for 
which  he  claimed  credit.  The  plaintiff  then 
offered  to  show  that  that  payment,  though  subse- 
quent in  date  to  some  of  the  items  of  his  present 
claim,  was  specifically  appropriated  at  the  time 
to  another  prior  debt.  Objection  was  made  by 
the  defendant  that  the  bill  of  particulars  did  not 
include  this  prior  debt,  and  that  therefore  it  could 
not  be  proved  for  any  purpose.  Hare,  P.  J., 
overruled  the  objection  and  admitted  the  evi- 
dence. 

Alexander,  for  defendant,  moved  for  a  new 
trial  on  this  ground. 

The  Court.    Rule  refused. 
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C.  p.  No.  3.  . 


Kitchen  v.  Stokes. 


June  14,  1880. 


Contract — Rescission —  When  time  is  not  of  the 
essence  of  the  contract — Agreement  to  pay  for 
and  take  away  goods  within  a  specified  time. 
Rule  to  show  cause  why  nonsuit  should  not  be 
stricken  off. 

Assumpsit.  The  facts  were  as  follows :  Plain- 
tiff through  a  broker,  the  agent  of  both  parties, 
bought  5000  pounds  of  wool  of  defendant  under 
a  contract  of  which  the  following  is  a  copy : — 

"  10  Mo.  27, 1879. 
«*  Sold  for  Samuel  O.  Stokes  &  Co.,  to  James  G.  Kit- 
chen Five  thousand  (5000)  pounds  |^  and  J^  blood  Ohio 
washed  fleeces  at  forty-six  and  one-naif  (40)^)  cents  nctt 
cash,  wool  to  be  paid  for  when  taken  away  and  same  to 
be  done  inside  of  thirty  days.    Tare  actual. 

Jos.  W.  Scull,  Broker." 

On  November  14,  1879,  plaintiff  paid  for  and 
took  away  2665  pounds  of  said  wool.  The  thirty 
days  having  expired  November  26,  1879,  de- 
fendant on  the  28th  of  the  month  addressed 
plaintiff  by  letter  as  follows : — 

"  The  time  having  expired  in  which  you  were  to  take 
the  wool  away,  we  have  this  day  cancelled  the  sale." 

A  day  or  so  afterwards  plaintiff  demanded  the 
wool  and  tendered  the  amount  agreed  upon, 
which  offer  was  refused.  The  price  of  wool  hav- 
ing advanced  8^  cents  per  pound  between 
October  27  and  November  28,  plaintiff  there- 
upon brought  this  suit  to  recover  the  difference 
in  the  price  upon  the  undelivered  balance. 

At  the  trial  the  Court  entered  a  nonsuit,  upon 
the  ground  that  time  was  of  the  essence  of  the 
contract  and  defendants  accordingly  had  the 
right  to  rescind  the  same  as  they  did,  on  the  ear- 
liest day  possible  after  the  expiration  of  the  con- 
tract time. 

Joseph  de  F,junkin  (with  him  George Junkin), 
for  the  rule. 

Defendant  had  no  right  to  rescind  without 
previous  notice. 

McEachron  v.  Randies,  34  Barbour,  301. 

The  sale  had  been  made  and  the  property  was 
plaintiff's  subject  to  defendant's  lien  for  purchase- 
money,  and  to  the  condition  subsequent  as  to 
time  of  payment.  If  the  condition  had  been 
that  defendant  was  to  deliver  within  thirty  days, 
then  delivery  would  have  been  a  condition  pre- 
cedent, and  if  not  complied  with  plaintiff  could 
have  rescinded  and  the  goods  would  not  have 
been  his  till  delivery.  The  sale  would  then 
have  been  conditional.  But  here  no  delivery 
was  necessary  to  perfect  the  sale,  and  every 
act  to  be  done  by  defendant  had  been  per- 
formed.    Where  the  sale  for  an  ascertained  price 


has  been  consummated  and  the  price  is  to  be 
paid  on  or  before  a  certain  day,  the  seller  cannot 
be  affected  by  a  rise  or  fall  in  the  market ;  for  if 
the  time  is  suffered  to  go  by  he  can  charge  the 
buyer  interest  and  storage,  or  sell  the  goods  at 
the  buyer's  risk  after  notice.  He  has  a  well-de- 
fined remedy,  and  his  damages  can  be  readily 
and  accurately  ascertained.  If  the  sale  is  a  per- 
fect and  complete  sale  of  specific  and  ascertained 
chattels  and  the  ownership  and  right  of  property 
in  the  thing  sold  have  been  transferred  by  the 
bargain  to  the  purchaser,  time  is  not  of  the 
essence  of  the  contract,  and  the  vendor  cannot 
repudiate  the  sale,  and  revest  the  right  of  pro- 
perty in  himself  and  refuse  to  deliver  the  goods 
at  a  subsequent  period  on  tender  of  the  price,  on 
the  ground  of  non- payment  thereof  at  the  time 
appointed. 

Addison  on  Contracts,  J  578. 

3enjamin  on  Sales,  p.  545. 
When  everything  that  the  seller  is  to  do  is  com- 
plete then  the  sale  has  been  performed. 

Addison  on  Contracts,  {  573. 

Parsons'  Mercantile  Law,  p.  42. 

Hilliard  on  Sales,  p.  405,  \  8. 

Remington  v.  Irwin,  2  Harris,  145. 

Simpson  v,  Crippin,  8  Law  Rep.  Q.  B.  p.  14. 

Roper  V,  Johnson,  8  Law  Rep.  C.  P.  p.  167. 

Bowes  V,  Shand,  2  Law  Rep.  App.  C.  455. 

Bettini  v.  Gye,  1  Law  Rep.  Q.  B.  183. 
David  Jay  Myers,  Jr,,  contra. 
The  duty  of  plaintiff  was  to  pay  the  price  in 
manner  agreed  upon,  and  this  duty  was  a  condi- 
tion precedent  to  delivery. 

Benjamin  on  Sales,  2  ed.  p.  661. 
The  rule  of  the  common  law  is  that  a  man 
bound  to  pay  has  no  right  to  delay  till  demand 
made,  but  must  pay  as  soon  as  the  money  is  due. 

lb.  p.  582. 
The  contract  was  executory,  and  therefore 
time  is  of  the  essence. 

Leonard's  Exrs.  v.  Winslow,  2  Grant,  139. 
/    Haldeman  v,  Duncan,  i  Sm.  66. 

Hutchinson  v.  Hunter,  7  Barr,  140. 

Addison  on  Contracts,  6th  £ng.  ed.  p.  185. 

Clark  V.  Wright,  5  Phila.  439. 

The  agreement  must  be  construed  with  respect 
to  the  subject  matter  thereof,  and  where  the  sub- 
ject-matter fluctuates  in  value  from  day  to  day, 
time  when  mentioned  is  presumed  to  be  of  the 
essence.  The  burden  was  therefore  with  plain- 
tiff to  show  circumstances  to  rebut  the  presump- 
tion. 

Parsons  on  Contracts,  5  ed.  vol.  2,  p.  449. 
Shaw  V.  Turnpike  Co.,  2  P.  &  W.  454. 
Lester  v.  McDowell,  6  H.  91. 
Clark  V.  Wright,  supra. 
Parshall's  Appeal,  15  Sm.  224. 

C.  A.  V. 
June  17,  1880.    The  Court.     Rule  absolute. 
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gjuprenie  Court. 


Jan.  *78,  226. 


Jan.  23,  1880. 


People's  Bank  v.  Gayley. 

Bailment —  Warehouse  receipts — Act  of  Sept.  24^ 
1866  construed- — Who  may  issue  negotiable 
warehouse  receipts. 

In  order  tbat  a  receipt  for  goods  on  storage  may  be  a 
wajvhonse  receipt  with  the  quality  of  negotiability,  as 
contemplated  by  the  Act  of  September  24,  1866,  ihe  per- 
son issuing  such  receipt  must  be  in  possession  of  the 
goods  in  his  own  right,  and  not  merely  as  agent  for  a 
principaL 

A  pledgee  of  goods  on  storage,  who  has  never  made 
himself  known  to  the  bailee  nor  obtained  possession  of 
the  goods,  cannot  maintain  replevin  against  the  bailee, 
who  has  parted  with  the  goods  by  order  of  the  pledgor 
to  a  hcnafide  purchaser  for  value  oefore  the  writ  of  re- 
plevin issued. 

A.  &  B.  were  warehousemen  and  lessees  of  a  wharf,  to 
take  charge  of  which  they  employed  C.  D.  obtained 
from  C.  a  receipt  showing  that  C.  had  received  and  held 
certain  iron  on  the  wharf  subject  to  Xi.*%  order,  and  then 
pledged/  the  iron  to  £.,  a  bank,  as  collateral  for  a  loan, 
mdorsing  the  receipt  to  E. ,  who  never  notified  C.  or  his 
employers.  Afterwards  D.  fraudulently  obtained  a  ware- 
house receipt  from  A.  &  B.,who  knew  nothing  of  the 
pledge,  and  sold  the  iron  to  F. ,  to  whom  A.  &  B.  issued 
a  new  receipt  in  his  own  name  upon  surrender  of  the 
original.  D.  becoming  insolvent  before  the  loan  was 
paid,  E.,  being  unable  to  obtain  the  iron  from  C. ,  brought 
replevin  against  him : 

Held^  t£it  £.  was  a  mere  pledgee,  without  possession, 
and  could  not  recover. 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
doiphia  Ccointy. 

Replevin,  by  the  People's  Bank  of  Philadelphia 
against  Andrew  T.  Gayley. 

On  the  trial  before  Biddle,  J.,  the  plaintiff 
proved  the  following  facts : — 

On  October  15, 1874,  there  were  stored  on 
the  Callowhill  Street  wharf,  on  which  there  was 
no  sign  of  the  owner  or  proprietor,  but  of  which 
^  defendant  had  charge,  800  tons  of  iron  be- 
longing to  a  firm  of  Maiin  Bros.,  and  on  that 
day  one  Alexander  Ervin,  a  confidential  agent 
and  attorney  of  Henry  G.  Morris,  an  iron 
manufacturer,  came  to  the  defendant  at  this 
wharf  with  an  order  from  Malin  Bros,  to  deliver  I 
Vol.  IX.-^ 


to  Henry  G.  Morris,  or  order,  300  tons  of  this 
iron ;  the  order  was  sent  in  an  envelope  with  a 
printed  address  as  follows : — 

"A.  T.  Gayley,  Esq., 

"  Callowhill  Street  Wharf, 

"  Delaware  Avenue, 

"City.*' 

Ervin  testified  that  he  told  the  defendant  that 
he  had  negotiated  a  loan  on  this  iron,  and  re- 
quested him  to  give  him  a  warehouse  receipt, 
which  he  did,  being  in  the  following  form: — 

"  Philada.,  Oct.  15,  1874. 
**  Received  from  Malin  Bro.'s  three  hundred  tons  (300), 
No.  I  Nth  Penn  pig  iron  on  storage,  subject  to  the  order 
of  Henry  G.  Morris.  And.  T.  Gayley.'* 

Which  in  his  presence  he  indorsed  as  follows  :— 

"A.  T.  Gayley,  Esq. 

**  Please  deliver  inclosed  pig  iron  to  W.  H.  Taber, 
Esq.,  Cash*r,  or  order.  Henry  G.  Morris, 

"WM.  H.  Taber,  Csr.  pp.  Alex.  Ervin,  AtVy^ 

And  that  on  October  20,  on  a  similar  order 
and  upon  similar  statements,  he  received  from 
Gayley  and  indorsed  the  following  : — 

"  Philada.,  Oct.  20,  1874. 
"  Received  from   Malin   Bro.'s,  250  tons  No.   I  Nth 
Penn  pig  iron ;  250  tons  No.  2x  Robbins  pig  iron,  held 
subject  to  the  order  of  Henry  G.  Morris. 

"And.  T.  Gayley." 
(Indorsed. ) 
"  Please  deliver  inclosed  pig  iron  to  W.  H.  Taber,  or 
order.  Henry  G.  Morris, 

«*  pp.  Alex.  Ervin,  AWy, 
"  Wm.  H.  Taber.  Oct.  20,  '74.'* 

The  receipts  and  indorsements  were  put  in 
evidence.  •• 

This  loan  was  subsequently  renewed  at  inter- 
vals, and  had  not  been  paid  at  the  time  of  suit 
brought.  Ervin's  authority  to  act  for  Morris 
was  at  no  time  denied. 

About  June,  1875,  Morris  failed,  and  the 
plaintiffs  then  laid  claim  to  the  iron  included  in 
these  receipts;  the  right  to  take  possession,  how- 
ever, was  denied  by  Gayley,  who  stated  that  the 
iron  belonged  to  one  Troutman.  Plaintiffs 
thereupon  took  out  this  writ  of  replevin.  The 
return  showed  653  tons  replevied,  and  147 
eloigned  by  Gayley. 

The  defendant  himself  was  called  on  his  own 
behalf,  and  his  counsel  made  the  following  offers 
of  evidence:  (i)  That  defendant  was  the  clerk 
or  assistant  of  E.  J.  Etting;  (2)  That  Etting 
was  a  warehouseman ;  (3)  That  the  Callowhill 
Street  wharf  was  Etting's  wharf,  held  under  a  lease, 
on  which  he  received  goods  for  storage  and 
warehousing;  (4)  That  warehouse  receipts  for 
goods  stored  on  that  wharf  were  issued  by  Etting 
or  his  partner  only ;  (5)  That  defendant  had  no 
authority  to  issue  warehouse  receipts ;  (6)  That 
he  had  never  done  so  to  his  knowledge  or  inten- 
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tion ;  (7)  That  these  papers  produced  by  plain- 
tiff were  obtained  from  him  by  Ervin  to  enable 
him  to  have  a  written  memorandum  of  the  fact 
that  the  iron  bought  from  Malin  by  Morris  was 
in  fact  on  that  wharf;  (8)  That  at  the  time  of 
giving  those  receipts  he  told  Ervin  that  he  could 
not  give  him  a  warehouse  receipt,  and  if  he 
wanted  a  warehouse  receipt  he  must  go  to  Mr. 
Etting,  who  alone  could  give  that ;  (9)  That  it 
is  untrue  that  Ervin  told  witness  that  he  intended 
to  pledge  the  iron  to  plaintiff;  (10)  Tliat  it  is 
untrue  that  he  made  the  indorsements  on  the  re- 
ceipts in  his  presence,  or  to  his  knowledge ;  (i  1) 
That  he  never  heard  of  the  pledge  to  the  plain- 
tiff until  June,  1875,  or  thereabouts;  (12)  That 
in  the  mean  time  this  iron  was  sold  by  Mr.  Mor- 
ris to  Mr.  Troutman,  in  February,  for  value  paid, 
and  was  delivered  to  him ;  and  (13)  before  the 
writ  issued,  or  there  was  notice  of  the  title  of 
the  plaintiff  to  either  Etting,  Gayley,  or  Trout- 
man,  Etting,  the  warehouseman,  agreed  to  hold 
the  iron  for  Troutman,  and  issue  to  him  a  ware- 
house receipt. '  *  Which  offers  were  severally  and 
collectively  objected  to,  but  the  objections  were 
overruled  and  exceptions  granted  to  the  plain- 
tiffs. 

Defendant's  counsel  further  offered  to  prove 
by  the  same  witness  (15)  ''That  it  was  the  prac- 
tice when  application  was  made  to  Etting  for  a 
warehouse  receipt,  for  Etting  to  ascertain  what 
amount  was  there,  and  having  issued  a  warehouse 
receipt,  he  notified  Gayley  in  order  that  he 
might  know  the  iron  could  no  longer  be  de- 
livered on  the  order  of  the  depositor  of  the 
iron.'*  Objected  to;  objection  overruled,  and 
exception  for  plaintiffs. 

Defendant  then  gave  evidence  of  all  the  facts 
contained  in  the  above  offers,  and  proved  by 
himself,  Etting,  and  Groome  his  partner,  Morris, 
and  other  witnesses,  that  Morris  had  at  various 
times  kept  iron  stored  on  the  wharf,  and  Ervin 
.was  familiar  with  the  method  of  issuing  the  ware- 
house receipt  for  it.  Morris  testified,  '*  I  knew 
Gayley  as  a  weighmaster,  did  not  know  him  as 
a  warehouseman."  On  November  18,  1874, 
after  he  had  obtained  the  receipts  already  in  evi- 
dence, Ervin  applied  for  a  storage  receipt  for  the 
same  iron  at  the  office  of  Etting  &  Groome,  who 
knew  nothing  at  all  of  the  receipts  previously 
given,  and  upon  this  application  they  issued  their 
usual  warehouse  receipt  in  the  following  form : — 

**  Storehouse,  Callowhill  Street  wharf,  Delaware 
Avenue. 

"  Philadelphia,  November  18,  1874. 
"  Received  from  Henry  G.  Morris  the  merchandise  de- 
5;cribed  below,  to  be  held  by  me  on  monthly  storage,  from 
November  18,  1874,  and  to  be  delivered  on  the  order  of 
The  Philadelphia  Warehouse  Company,  only  on  the  re 
turn  of  this  certificate  and  payment  of  the  charges. 


Marks,  etc  Description  of  merchandise. 

670  tons.         Six  hundred  and  seventy  tons  No.  i  pig 

iron. 
340    •*  Three  hundred  and  forty  tons  No.  2x  pig 

iron. 
140    **  One  hundred  and  forty  tons  No  2.  com.  pig 

iron. 

1 1 50  tons, 
charges. 

Charges: 
Storage  per  month,  10  cts. 
Labor." 

On  the  back  of  this  was  printed  a  copy  of  the 
Act  of  Sept.  24,  1866,  as  amended  by  Act  of 
March  28,  1870.* 

On  Nov.  25th  following  they  issued  a  similar 
receipt  for  1 20  tons.  These  receipts  were  both 
delivered  to  the  Philadelphia  Warehouse  Com- 
pany as  collateral  for  a  previously  existing  loan 
made  by  that  company  to  Morris.  In  February, 
1875,  ^^^  Troutman  purchased  this  iron  from 
Morris,  agreeing  with  him  to  pay  off  the  loan 
for  which  it  was  held  as  collateral,  and  having 
done  so  he  received  from  Ervin  a  bill  of  sale, 
and  obtained  from  Etting  &  Groome  a  warehouse 
receipt  in  his  own  name  for  it. 

Defendant  offered  in  evidence  (22)  letter  from 
Etting  to  defendant,  dated  November  23,  1874 
(notice  of  the  issue  of  a  certificate  for  this  iron), 
and  also  the  warehouse  receipts  dated  November 
18,  1874,  and  November  25,  1874,  from  Etting 
to  Philadelphia  Warehouse  Company.  Ob- 
jected to;  objection  overruled,  and  exception 
for  plaintiffs. 

The  Court  charged  the  jury,  inter  alia^  as 
follows:  "The  bank  alleges  they  hold  what 
is  called  a  warehouse  or  storage  receipt,  issued 
by  Mr.  Gayley  to  Mr.  Morris,  and  that  under 
our  Act  of  Assembly  this  receipt  is  negotiable, 
and  having  come  to  them  by  assignment,  the 
title  of  the  property  of  Mr.  Morris  is  in  them. 

**Well,  then,  gentlemen,  if  these  are  ware- 
house receipts,  that  is  undoubtedly  true ;  but  are 
these  warehouse  receipts?  [Before  any  one  can 
issue  warehouse  receipts,  he  must  be  in  possession 
of  the  property,  that  is,  not  simply  in  charge  of 
the  property.]  If  this  were  not  the  law  we 
could  carry  on  no  business  with  any  safety,  ur- 
less  we  could  perform  all  the  duties  connected 
with  it  ourselves.  The  porter  of  your  store,  be- 
fore you  got  down  there  in  the  morning,  the 
watchman  of  the  bank,  the  servants  of  your 
house,  could  give  a  valid  title  to  all  your  pro- 
perty. [In  the  case  that  I  put,  and  which  I  do 
not  think  the  danger  of  has  been  explained 
away,  coal  is  sent  to  you  by  your  coal  merchant, 

*  See  the  Act  printed  in  fall  in  Purdon's  Dig.  1 14,  pi. 
I ,  title  <<  Bailees,**  and  a  further  supplement,  Act  of  June 
13,  1874,  P.  L.  285,  Purd.  iS26,pl.  I. 
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whoever  he  is,  the  receipts  are  given  by  anybody, 
any  member  of  your  family  who  happens  to  be 
there,  for  one  or  two,  or  ten  tons  of  coal ;  your 
servant,  or  your  cook,  or  your  wife,  writes  the 
name  to  that.  Well,  can  it  be  possible,  that 
when  that  goes  back  to  your  coal  merchant,  that 
he  can  assign  that,  as  if  you  had  admitted  that  you 
had  had  that  much  coal  of  his  in  your  cellar,  and 
that  the  man  then  could  sue  you  or  your  cook, 
and  when  your  cook  came  in,  say  for  you,  why 
I  have  acknowledged  you  have  got  this  coal.] 
Her  ans>ver  would  be,  probably,  **I  am  cook  of 
thi^  house ;  the  man  came  to  the  house,  and  he 
put  this  coal  down  in  the  cellar,  and  he  says, 
*  now  I  want  you  to  give  me  a  memorandum  that 
I  have  left  that  here,  to  show  when  I  get  home,' " 
and  the  cook  then  hands  him  this  memorandum; 
and  then  if  the  coal  merchant  transfers  it  to 
somebody  else,  why  then  the  cook's  lawyer  would 
come  here,  and  would  say,  *'  why  you  don't 
mean  to  say  that  you  want  to  hold  this  woman 
responsible;  this  is  not  a  warehouse  receipt  that 
is  negotiable,  for  you  cannot  assign  this;  admit- 
ting that  this  act  was  done,  and  the  coal  was  put 
down  in  the  cellar,  this  is  not  a  warehouse  receipt 
imder  the  law,  and  is  not  assignable ;''  and  that, 
in  fact,  is  exactly  what  is  stated  here  in  the  pre- 
sent case [As  my  opinion  is,  this 

man  had  no  such  possession  of  this  wharf  under 
the  evidence  as  would  justify  him  to  give  wliat 
the  law  declares  to  be  a  warehouse  receipt.**] 

The  plaintiffs  presented  the  following  points 
for  the  jury: — 

First.  That  the  papers  in  evidence,  signed 
A.  T.  Gayley,  and  dated  October  15  and  20, 
1874,  vested  in  plaintiffs  on  delivery  the  title  to 
the  property  therein  described.  Answer,  Well, 
that  is  so,  gentlemen. 

Second,  Said  papers  are  receipts  within  the 
meaning  and  purview  of  the  Act  of  Assembly, 
entitled,  etc., being  the  Warehouse  Act.  Answer. 
(28)  That,  I  think,  is  not  the  case,  gentlemen.  I 
say  that  they  are  not  receipts  within  the  meaning 
and  purview  of  that  law. 

Third.  Said  papers  are  negotiable  imder  said 
Act  Answer.  (29)  I  do  not  think  that  they  are. 
Fifth.  The  title  of  the  plaintiffs  being  good 
against  Gayley  and  Morris,  it  continued,  and 
continues  good  against  all  persons  whomsoever, 
unless  divested  **  apart  from  legal  process,**  as  a 
consequence  of  some  illegal  act  of  plaintiffs,  or 
by  reason  of  some  unlawful  act  of  commission  or 
omission  of  piaintiffs.  Answer.  (30)  I  do  not 
think,  as  I  have  said  to  you,  that  that  is  so,  if 
subsequently  to  that  they  failed  to  give  notice  of 
their  having  this  pledge  to  this  property,  and  it 
was  in  good  faith  transferred  to  another  by  a 
warehouse  receipt,  that  would  divest  their  pro- 
perty. 

Sixth.  The  issue  of  a  warehouse  receipt  by 


Etting  cannot,  per  se,  divest  the  title  of  pUin- 
tiffe,  or  give  title  to  apy  one  against  plaintiffs. 
Answer.  (31)  If  the  warehouse  receipt  was 
issued  in  good  faith,  it  would  have  that  effect. 

Seventh,  Under  the  evidence  in  the  cause, 
the  issue  of  a  warehouse  receipt  to  Troutman,  or 
any  other  person,  could  not  divest  the  title  of 
plaintiffs.     Answer.   (32)  I  say  that  it  could. 

Ninth.  The  alleged  title  of  Troutman,  given 
in  evidence,  is  no  defence  under  the  pleas  of 
non  cepit^  non  detinet^  and  no  property,  in  plain- 
tiffs.    Answer.    (34)  I  think  that  it  is. 

The  defendants  requested  the  Court  to  charge, 
inter  alia^  as  follows : — 

Second,  The  documents  in  question  are  not 
warehouse  receipts.  Answer,  (38)  In  my  opin- 
ion they  are  not. 

TJiird.  The  plaintiffs,  to  entitle  them  to  claim 
tmder  those  papers  as  warehouse  receipts,  must 
prove  that  Gayley  was  a  warehouseman,  and  as 
such  entrusted  with  the  iron.  Not  having  done 
this,  they  cannot  assert  title  to  the  iron  by  the 
endorsement  and  delivery  of  the  receipts.  An- 
swer. (39)  That,  as  a  matter  of  law,  I  instruct 
you  to  be  so. 

Sixth.  Unless  the  plaintiff  had  under  its  title 
as  pledgee  a  right  to  the  possession  of  the  iron, 
at  the  date  of  its  writ,  June  18,  1875,  ^^  ^s  not 
entided  to  recover  in  this  suit,  which  is  a  replevin 
for  these  goods.     Answer,     (40)  That  is  so. 

Seventh,  If  Mr.  Morris,  the  owner  of  the  iron, 
subsequent  to  the  pledge  to  the  plaintiffs,  sold 
the  iron  to  Troutman,  and  Etting  agreed  to  hold 
the  iron  for  Troutman,  that  was  a  delivery  to 
Troutman,  equivalent  to  an  actual  delivery  and 
removal  of  the  same  by  him.  Answer,  (41) 
That  is  so,  gentlemen. 

Eighth,  If  the  wharf  on  which  the  iron  was 
and  is  still  stored,  was  the  wharf  of  Etting,  and 
the  defendant,  Gayley,  was  merely  his  servant, 
and  the  iron  was  subsequently  sold  by  Morris  to 
Troutman,  and  Etting  issued  to  him  a  warehouse 
receipt,  and  Troutman  was  a  bona  fide  purchaser 
for  value  without  notice  of  the  prior  pledge  by 
Morris  to  the  bank,  then  the  title  of  the  bank 
was  divested  by  that  sale  and  delivery  to  Trout- 
man, and  the  plaintiff  cannot  recover.  Answer. 
(42)  That  I  think  to  be  so. 

Ninth.  If  the  jury  should  find  tliat  Gayley  had 
notice  of  the  pledge  to  the  bank,  the  plaintiffs 
cannot  recover  in  this  action,  if  Troutman 
bought  the  iron  after  that  pledge,  and,  without 
notice  of  the  pledge,  paid  for  it.  For  the  plain- 
tiffs* right  depends  on  title,  and  that  was  divested 
by  the  sale  to  Troutman  bona  fide y  and  for  value 
without  notice.  Answer,  (43)  I  affirm  this 
point. 

Verdict  for  defendant,  and  judgment  thereon. 
The  plaintiffs  took  this  writ  of  error,  assi/^ning 
for  error,  inter  alia^  as  numbered,  the  admission 
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of  the  evidence  to  which  exception  was  taken, 
those  portions  of  the  charge  inclosed  in  brackets, 
and  the  answers  of  the  Court  below  to  both 
plaintiffs'  and  defendant's  points  as  quoted  and 
numbered. 

F,  C.  Brewster  and  Chas.  Gilpin^  for  plain- 
tiffs in  error. 

The  defendant  held  himself  out  to  the  world 
as  a  warehouseman ;  he  gave  receipts  as  a  ware- 
houseman, and  ought  not  to  have  been  permitted 
to  deny. the  validity  of  the  receipts  which  he 
himself  issued,  when  they  are  in  the  hands  of  an 
innocent  third  party  who  has  been  misled  by 
him.  It  is  true 'that  a  warehouseman  can  only 
be  required  to  return  the  goods  actually  delivered 
to  him,  but  he  cannot  deny  to«  third  parties,  in 
possession  of  his  receipt,  the  facts  stated  thereon, 
which  ought  to  have  been  within  his  knowledge; 
neither  can  he,  under  such  circumstances,  deny 
his  authority  to  issue  such  a  receipt. 

Hale  V,  Milwaukee  Dock  Co.,  29  Wis.  482. 
^The  assignment  of  the  receipt  operated  to 
pass  the  title  to  the  property,  and  the  form  of 
the  receipt  is  immaterial. 

Hanson  v,  Meyer,  2  Tudor's  Ld.  C.  819,  and  note. 

Gibson  v,  Stevens,  8  How.  398. 

Dows  V.  Nat.  Ex.  Bank,  i  Otto,  618. 

Shepherd  v,  Harrison,  5  H.  I^  R.  120. 

Enlow  V,  Klein,  29  Sih.  488. 

First  Nat  Bk.  v.  Dearborn,  115  Mass.  219. 

Millar  v.  Savings  Ins.,  3  W.  N.  C.  480. 
The  offer  to  show  title  in  a  third  person,  ac- 
quired after  our  title  had  vested,  and  when  the 
Act  expressly  says  that  no  second  receipt  for  the 
same  goods  shall  be  issued  while  the  first  is 
outstanding,  was  clearly  error.  If  the  defendant 
were  an  agent  of  Etting  &  Groome ,  and  had  acted 
outside  the  terms  of  his  power,  they  cannot  now 
deny  his  authority,  for  they  placed  him  in  the 
position  to  mislead  innocent  purchasers  of  his 
receipts. 

Griswoldr.  Haven,  1 1  Sm.  (N.  Y.)  598. 

Comly  V.  McBridge,  4  Wh.  526. 
Plaintiffs*  title  vested    in   1874,  and  never 
having  been  divested  by  their  own  act  or  judicial 
process,  Troutman*s  subsequently  acquired  claim 
to  title  must  fail. 

Quinn  v.  Davis,  28  Sm.  18. 

Davis  V.  Bigler,  \i  Sm.  247. 

Second  Nat.  Bk.  v.  Walbridge,  19  Ohio  S.  R.  419. 

Martin  v.  Creditors,  14  La.  Ann,  393. 
W.  Wynne  Wister.Jr.,  and  ^.   C.  McMur- 
trie,  contra. 

If,  at  the  time  the  writ  issued,  the  title  to  this 
iron  was  not  in  the  plaintiffs,  then  they  can  in 
no  case  recover. 

Lester  v,  McDowell,  6  H.  91. 

Stanley  v.  Neale,  98  Mass.  343. 

Collins  V.  Evans,  1 5  Pick.  63. 

Plaintiffs  never  had  the  possession ;  they  had 

only  a  pledge  as  security  for  a  loan,  and  the 

pledger  and  owner  subsequently  actually  sold 

and  delivered  the  iron  to  a  bona  fide  purchaser 


without  notice,  which  destroyed  the  ownership 
of  the  pledgee. 

Clemson  v,  Davidson,  5  Binn.  392. 

Pierce  v,  Stevens,  30  Me.  184. 

Warner  v,  Matthews,  18  111.  83. 

Curd  V,  Wunder,  5  Ohio  St.  92. 

Bo^le  V,  Rankin,  10  H.  168. 

Winslow,  Lanier  &  Co.  v.  Leonard,  12  H.  14. 
These  receipts  could  pass  no  title  unless  they 
were  actual  statutory  warehouse  receipts ;  in  all 
ordinary  cases,  actual  change  of  possession  is 
necessary  to  pass  title. 

McKibbin  v.  Martin,  14  Sm.  352. 
A  "warehouse  receipt"  can,  by  the  Act,  only 
be  issued  by  a  warehouseman  for  goods  on  his 
premises,  and  the  Court  will  not  presume  that 
any  one  who  signs  a  receipt  is  a  warehouseman ; 
no  one  but  the  master  can  sign  a  bill  of  lading. 

Shepardson  v.  Cary,  29  Wis.  34. 

Dean  v,  Kinpr,  22  Ohio  St.  119. 

Babcock  v.  Orbison,  25  Ind.  75. 

Suarez  v.  Str.  Geo.  Washington,  i  Woods,  96. 
It  is  true  that  the  owner  of  property  cannot 
be  deprived  of  it  by  a  sale  to  a  stranger,  but  the 
lien  of  a  pledgee  is  destroyed  by  sudi  a  sale;  in 
the  former  case  the  ownership  is  absolute ;  in  the 
latter  there  is  a  mere  lien,  liable  to  be  divested 
by  a  transfer  of  possession  to  a  bona  fide  piu:- 
chaser. 

Walker  v.  Staples,  5  Allen,  34. 

Beeman  v,  Lawton,  37  Me.  543. 

Owens  V.  Kinsey,  7  Jones  (N.  C.)  L.  245. 

Smyth  V.  Craig,  3  W.  &  S.  14. 
Defendant,  in  replevin,  may  set  up  title  in  a 
third  person  under  the  pleas  of  "  non  cepif^  and 
**  no  property  in  the  plaintiff." 

Robinson  v,  Calloway,  4  Ark.  94. 

Redman  v,  Hendricks,  i  Sand.  (N.  V.)  32. 

Page  V,  Weeks,  13  Mass.  199. 

Lester  v,  McDowell,  6  H.  91. 
Even  assuming  a  contract  between  Gayleyand 
Morris  to  hold  the  iron  subject  to  his  order,  the 
transferee  is  not  entided  to  sue  in  his  own 
name. 

Thompson  r.  Dominy,  14  M.  &  W.  403. 

Fahnestock  v,  Schoyer,  9  W.  102, 

Loudon  Sav.  Soc.  v,  Ha^erstown  Bk.,  12  C.  498, 

McCormick  v.  Trotter,  10  S.  &  R.  94. 

March  i,  1880.  The  Court.  Unless  the 
plaintiff  has  succeeded  in  showing  that  the  re- 
ceipts issued  by  Gayley  of  October  15  and  20, 
1874,  are  warehouse  receipts,  under  the  Act  of 
24th  of  September,  1866,  it  has  no  case.  Ad- 
mitting all  that  Ervin  swears  to,  it  but  comes  to 
this,  that  Gayley  was  the  bailee  of  Morris,  the 
owner  of  the  iron;  and  as  Morris,  through 
Ervin,  sold  or  pledged  the  iron  for  value  to  two 
different  parties,  who  were  without  notice  of  the 
claims  of  each  other,  it  follows,  that  the  one  first 
obtaining  the  possession — or  what  is  now,  under 
the  statute,, its  equivalent — would  have  the  right 
of  property ;  and  the  one  failing  in  this,  having 
no  property  in  the  goods  claimed,  could  cer- 
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tainly  not  maintaip.  the  action  of  replevin. 
(Winslow  V.  Leonard,  12  Har.  14';  per  Lowrie, 
J.;  Davis t'.  Bigler,  12  P.  F.  S.  242.) 

Now,  from  the  evidence,  two  things  may  be 
taken  as  established :  (i)  That  Troutmaii  had  a 
regular  warehouse  receipt  fromEtting  &  Groome, 
the  lessees  of  the  wharf,  and  hence,  under  the 
statute,  he  had  the  right  of  property,  unless  the 
plaintiff,  the  pledgee  of  Morris,  had  the  previous 
right  by  virtue  of  the  receipts  from  Gayley. 
(2)  That  Troutman,  when  he  purchased,  had 
no  notice  of  the  pledge  of  the  property  to  the 
bonk.  These  being  the  main  and  really  impor- 
tant facts  of  the  case,  it  follows  that  very  many 
of  the  numerous  exceptions  taken  in  the  Court 
below  to  the  rejection  or  admission  of  evidence, 
become  unimportant,  and  need  no  considera- 
tion. The  real  and  only  question  for  solution 
is.  Which  of  these  parties  had  the  prior  right  to 
this  metal  ?  And  as  neither  had  the  actual  pos- 
session of  this  property,  as  that  remained  with 
the  wharfinger,  this  question  rests  for  its  solution 
not  upon  the  form,  but  upon  the  character  of  the 
papers  by  which  they  severally  profess  to  hold 
tide.  Gayley*s  receipts  were,  in  poiiut  of  time, 
prior  to  those  of  Etting  &  Groome  to  Troutman ; 
it  follows  that,  if  Gayley  had  power  to  issue  re- 
ceipts such  as  are  contemplated  by  the  statute  of 
1866,  the  plaintiffs  case  is  made  out,  and  it 
ought  to  recover ;  on  the  other  hand,  if  he  had 
no  such  power  as  against  Troutman,  the  bank 
had  no  right  in  the  property,  and  the  case  was 
properly  disposed  of  in  the  Court  below.  The 
question,  then,  which  we  have  to  deal  with  is 
one  of  power :  What  was  Gayley's  power?  And 
here,  also,  we  get  rid  of  a  good  deal  of  the 
brushwood  of  this  case,  for  if  Gayley  had  no 
power,  original  or  delegated,  to  issue  technical 
warehouse  receipts,  what  he  knew  of  Ervin's  in- 
tentions, whatErvin  said  to  him,  or  he  toErvin, 
was  of  no  consequence.  So,  on  the  other  hand, 
if  Gayley  had  such  power,  his  intention  to  give 
a  mere  memorandum  would  not  have  a  feather's 
weight  in  the  case,  for  none  the  less  would  a 
bona  fide  purchaser  or  pledgee  take  title  by  vir- 
tue of  the  receipts  issued  by  him. 

We  proceed,  then,  to  inquire  what  was  the 
posidon  and  power  of  this  man  Gayley  on  and 
about  the  wharf  upon  which  the  iron  in  suit  was 
found?  But  as  to  this  there  is  no  controversy. 
The  responsible  parties  were  Etting  &  Groome ; 
Ihey  were  lessees  of  the  wharf,  and  Gayley  was 
their  employ^  To  this  both  Gayley  and 
Groome  swore,  as  well  as  to  the  further  fact  that 
he  had  no  authority  to  issue  warehouse  receipts. 
Furthermore,  Mr.  Morris  himself  testifies:  **I 
knew  Gayley  as  a  weighmaster;  did  not  know 
him  as  a  warehouseman."  That  Ervin  himself 
knew  of  this  fact  is  patent,  for  that  when  he  in- 
tended to  re-pledge  this  iron  to  the  Philadelphia 


Warehouse  Company,   he  went    to    Etting   & 
Groome  for  his  receipts. 

Such,  then,  being  the  undisputed  status  of 
affairs,  with  whom,  in  the  language  of  the  Act  of 
Assembly,  were  the  goods  in  controversy  **  stored 
or  deposited?"     Upon  the  determination  of  this 
question  depends  the  validity  of  the  plaintiffs 
receipts.     Were  they  stored  or  deposited  with 
Etting  &  Groome  or  with  Gayley?    This  ques- 
tion would  seem  to  be  very  clearly  settled  by  the 
preceding  facts.     If  Etting  &  Groome  were  the 
owners  of  the  wharf;  if  Gayley  were  but  a  ser- 
vant in  charge  of  this  wharf,  he  was  but  a  custo- 
dian for  his  masters,  and  goods  deposited  on 
that  wharf  were  deposited  with  them,  and  not 
with  him.     It  is  urged  that  the  Malins  sent  the 
order  for  the  iron,  sold  to  Morris,  in  an  envelope 
addressed  to  Gayley.     But  what  of  that  ?    This 
metal  had  been  stored  there  before  the  date  of 
the  order,  and  without  the  assent  of  Etting  & 
Groome  Gayley  could  not  remove  it,  nor  per- 
mit it  to  be  removed.     Moreover,  it  was  "  sub- 
ject to  the  payment  of    freight  and  cliarges 
thereon" — not  to  Gayley,  but  to  his  employers. 
It  is  true,  he  had  possession,  inasmuch  as  he  had 
charge  of  the  wharf;  but  his  possession,  like  that 
of  any  other  servant  in  charge  of  his  master's 
property,  was  subordinate  to  that  of  Etting  &' 
Groome.     In  other  words,  he  had  possession  for 
them;  his  possession  was  but  their  possession. 
He  was  an  agent  with  limited  powers,  and  those 
dealing  with  him  were  bound  to  inquire  as  to  the 
extent  of  those  powers,  or  take  the  risk  upon 
themselves.  (Moore's  Ex*rs  v^  Patterson,  4  Ca. 
505.)    Suppose  they,  as  they  had  the  undoubted 
power  to  do,  had  dischargea  him  the  next  day, 
or  the  next  hour  after  he  had  received  the  order 
from  the  Malin  Brothers,  who,  then,  would  have 
had  possession  of  the  iron,  and  who  would  have 
been  responsible  for  its  safe-keeping?    Surely 
Etting  &  Groome,  not  Gayley.     Thus  it  is  that 
we  discover,  beyond  peradventure,  with  whom 
the  commodity  in  question  was  stored  or  de- 
posited; and  it  is  thus  that  we  determine  who  is 
the  **  warehouseman,  wharfinger,  or  other  per- 
son," who  by  the  Act  is  empowered  to  give  the 
statutory  receipt. 

If,  indeed,  any  servant  could  bind  his  master 
by  issuing  a  receipt  for  goods  committed  to  his 
charge,  the  condition  of  things  would  be  suffi- 
ciently serious,  and  the  statute  would  be  preg- 
nant with  more  harm  than  good.  In  this  very 
case  we  have  an  example  of  what  would  result 
from  such  a  construction  of  the  Act.  A  crafty 
agent  obtains  a  receipt  from  a  servant  intended 
only  as  a  memorandum ;  pledges  it  to  an  inno- 
cent party;  then  obtains  another  receipt  from 
the  owners  of  the  wharf,  and  passes  that  to  a 
like  innocent  party,  and  thereby  these  wharfin- 
gers are  liable  for  double  the  value  of  the  pro* 


Digitized  by 


Google 


54 

perty.  But  we  may  easily  suppose  a  case  in 
which  a  dishonest  clerk,  or  other  employ^,  in 
connection  with  one  or  more  accomplices,  might 
in  a  month's  time  bring  to  ruin  the  wealthiest 
warehouseman  in  this  city.  But  this  will  not 
do;  such  results  were  never  intended  by  the 
msdcers  of  the  statute,  and  a  construction  such  as 
this  is  warranted  neither  by  the  letter  nor  the 
spirit  of  that  statute.  Judgment  affirmed. 
Opinion  by  Gordon,  J.  Green,  J.,  absent. 
[Sec  next  case.] 


WEEKLY  NOTES  OF  CASES. 


Jan.  '78,  99.  Feb.  5,  1880. 

People's  Bank  v.  Troutman. 

Bailment —  Warehouse  receipts — Act  of  Septem- 
ber 24,  1866,  P.  L.  I3S3' 

People's  Bank  v.  Gayley,  supra,  followed. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Replevin,  by  George  M.  Troutman  against  The 
People's  Bank  of  Philadelphia,  for  653  tons  of 
iron. 

This  case  arose  out  of  the  state  of  facts  reported 
in  Bank  v.  Gayley,  supra.  After  the  653  tons 
of  iron  had  been  replevied  by  the  bank,  Trout, 
man  issued  this  writ  to  replevy  them  in  the  hands 
of  the  bank. 

On  the  trial,  before  Hare,  P.  J.,  plaintiff 
offered  in  evidence :  (i)  The  bill  of  sale  from 
Ervin  to  Troutman;  (3)  Warehouse  receipts 
November  18,  1874,  November  25,  1874,  and 
entry  in  books,  and  also  offered  to  prove ;  (2) 
"That  the  custodian  of  the  iron  who  had  held 
it  for  account  of  Henry  G.  Morris,  and  for  his 
pledgee,  the  warehouse' company,  after  and  at 
the  time  of  sale  to  plaintiff  by  H.  G.  Morris, 
agreed  to  hold  it  on  account  of  plaintiff,  and 
made  an  entry  in  his  book  that  he  had  agreed  to 
hold  the  iron  for  plaintiff,  and  at  the  same  time 
he  issued  a  warehouse  receipt."  (4)  That  iron 
belonging  to  Morris  entered  as  above  was  also 
entered  as  his,  in  day-book  and  ledger  kept  by 
Gayley.  (5)  That  a  paper  produced  is  the  bill 
for  storage  of  iron  of  Mr.  Morf is  on  wharf,  No- 
vember, 1875,  and  that  this  iron  described  in 
that  is  the  iron  claimed  by  defendant  and  is  the 
identical  iron.  (6)  Tliat  anterior  to  October, 
1874,  Ervin  knew  this  was  Etting's  wharf. 

Each  of  these  offers  was  objected  to  by  defend- 
ants; the  objections  were  overruled  and  excep- 
tions granted. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows : — 

[*'  Now  in  this  case,  while  as  I  have  said,  there 
can  be  no  doubt  that  as  between  Morris  and  The 


People's  Bank,  the  title  as  to  this  iron  vested  in 
The  People's  Bank,  yet  as  The  People's  Bank  did 
not  take  any  steps  to  perfect  their  title ;  did  not 
give  notice  at  the  warehouse — either  to  Gayley 
or  to  Etting,  they  were,  as  I  regard  it,  to  that 
extent  in  default,  and  if  the  statute  had  not 
been  passed,  to  which  reference  has  been  made, 
or  if  that  statute  does  not  affect  the  case,  Mr. 
Troutman  coming  subsequently,  finding  the  pos- 
session of  the  iron  unchanged,  and  still  standing, 
so  far  as  the  books  were  concerned,  in  the 
name  of  Morris,  and  having  paid  his  money 
upon  the  faith  of  that  appearance,  would  have 
the  better  right.  He  would  come  later  in  time, 
but  he  would  have  done  that  which  the  law  re- 
quires to  make  assurance  sure,  and  as  a  conse- 
quence, he  would  have  prevailed  over  The  Peo- 
ple's Bank.  Such  being  the  state  of  the  law,  an 
Act  of  Assembly  was  passed,  by  which  a  certain 
change  was  made  in  the  law."]     .     .     . 

[**  Consequently,  as  this  receipt  was  not  given 
by  Etting,  who  was  the  principal  of  the  ware- 
house, and  was  given  by  a  subordinate,  the  ques- 
tion whether  it  is  a  receipt  within  the  Act  of 
Assembly  depends  upon  that  subordinate's  au- 
thority. Had  Gayley  the  authority  to  give  such 
receipts?  Now,  it  seems  to  me,  to  be  the  un- 
contradicted testimony  in  this  case — I  do  not 
know  that  there  is  a  word  against  it  from  begin- 
ning to  end,  certainly  nothing  directly  against  it, 
and  do  not  perceive  any  inference  against  it — that 
Mr.  Gayley  was  not  authorized  as  between  him 
and  Etting  to  give  such  receipts.  But  the  argu- 
ment was  made,  and  it  is  an  argument  which  has 
a  good  deal  of  force,  that  as  Gayley  might  de- 
liver the  iron  which  he  had  received,  so  he  might 
give  a  writing  saying  that  he  would  so  deliver  it. 
In  other  words,  tliat  though  his  actual  authority 
was  limited,  and  though  he  was  impliedly  pro- 
hibited to  issue  receipts,  yet  as  he  had  control 
over  the  iron,  that  this  gave  him  implied  authority 
to  issue  a  receipt.  On  the  best  consideration 
that  I  can  give  to  the  subject,  I  think  that  it  did 
not."]  ....  [It,  therefore,  seems  to  me, 
that  if  the  jury  find,  and  as  I  have  said  I  am  not 
aware  of  any  evidence  to  the  contrary,  that  Gay- 
ley had  no  express  authority  to  give  this  receipt; 
I  mean  to  say  that  if  as  between  himself  and  his 
principal  he  was  not  so  authorized,  then  the  jury 
ought  not  to  deduce  an  implied  authority  from 
the  fact  that  he  was  empowered  to  receive  and 
issue  the  iron  in  tlie  absence  of  a  receipt."] 

Defendants  requested  the  Court  to  charge  as 
follows : — 

(i)  That  Gayley  had  the  charge  of  the  wharf 
referred  to  with  authority  to  receive  iron  and  to 
deliver  it  at  any  time  before  Mr.  Etting  issued  a 
receipt.  Gayley  had  authority  to  give  the  re- 
ceipts in  evidence  signed  by  him,  and  they  are 
under  the  law  valid. 
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(2)  If  the  jury  find  from  the  evidence  that 
Andrew  T.  Gayley  had  authority  to  receive  this 
iron,  and  that  until  Mr.  Etting  issued  a  receipt, 
Gayley  had  authority  to  deliver  this  iron,  and  if 
the  jury  further  find  that  Gayley  received  the 
iron  in  suit,  and  gave  the  receipts  therefor,  which 
are  in  evidence,  and  that  the  iron  was  then  trans- 
ferred for  value  to  defendants  before  any  receipt 
was  issued  by  Mr.  Etting,  the  title  to  said  iron 
then  passed  to  the  defendants. 

(3)  That  independently  of  Gayley's  receipts, 
Morris  could  sell  or  pledge  his  iron,  and  if  the 
jury  find  from  the  evidence  that  on  October  15, 
and  October  20j  1874,  the  iron  in  suit  was 
pledged  to  defendants,  who  in  good  faith  ad 
vanced  moneys  upon  that  pledge,  the  title  to  said 
iron  then  passed  to  the  defendants. 

(4)  That  if  the  jury  believe  the  evidence 
offered  by  the  defendants,  the  title  to  the  iron  in 
suit  passed  to  the  defendants  in  pledge,  October 
15  and  October  20,  1874. 

(5)  That  there  is  no  evidence  that  the  defend- 
ants have  done  or  omitted  to  do  any  act  whereby 
they  have  lost  any  title  which  the  jury  may  find 
the  defendants  acquired  October  15  and  20, 1874, 
to  this  iron. 

(6)  That  if  the  jury  find  from  the  evidence  that 
the  defendants  acquired  the  title  of  Henry  G. 
Morris  to  the  iron  in  suit  on  October  15  and  20, 
1874,  in  pledge,  there  is  no  evidence  in  the  case 
which  divests  said  title. 

(7)  That  if  the  jury  find  from  the  evidence 
that  the  title  of  the  defendants  to  this  iron  is  first 
in  time,  and  that  they  have  not  lost  said  title  by 
their  act  or  their  omission,  then  the  verdict 
should  be  for  the  defendants. 

(8)  That  if  the  jury  find  from  the  evidence 
that  Alexander  Ervin  wrote  the  indorsements  on 
the  receipts  October  15,  and  20,  1874,  in  the 
presence  and  sight  of  Andrew  T.  Gayley,  this 
was  notice  to  him  of  the  transfer  of  Morris's  title, 
and  said  notice  to  Gayley  was  notice  to  his  prin- 
cipal. * 

(9)  That  both  parties  are  here  claiming  this 
iron  under  papers  signed  by  Alexander  Ervin  as 
attorney  for  Henry  G.  Morris,  and  that  the  de- 
fendants' title  papers  precede  in  point  of  time 
the  papers  relied  upon  by  plaintiff,  and  pass  a 
title  to  said  iron  to  the  defendants. 

(10)  That  if  the  jury  find  from  the  evidence 
that  both  plaintiff  and  defendants  are  innocent 
holders  for  value  of  Morris's  title  to  this  iron,  and 
that  this  suit  is  prosecuted  really  by  Etting  in  the 
name  of  Troutman,  and  that  the  controversy 
arises  out  of  the  act  of  Etting's  servant,  the  loss 
must  then  fall  on  him  whose  servant  occasioned 
it. 

(11)  That  in  determining  the  credit  of  Gay- 
ley and  Groome,  the  jury  must  consider  the  ad 
missions  of  those  witnesses  as  to  the  alteratjon  of 


the  marks  on  the  iron,  and  the  evidence  of  the 
deputy  sheriff  as  to  the  resistance,  and  all  the 
other  testimony  in  the  case. 

The  Court  declined  to  charge  as  requested 
upon  each  point. 

Verdict  and  judgment  for  plaintiff.  Defend- 
ants took  this  writ,  assigning  for  error,  inter  alia ^ 
the  admission  of  the  evidence  excepted  to,  those 
portions  of  the  charge  quoted  above,  and  the  re- 
fusal of  the  Court  to  charge  as  requested. 

F.  C,  Brewster  and  Chas,  Gilpin^  for  plaintiffs 
in  error. 

W.  Wynne  PVister,/r.,andJ^.  C.  McMurtrity 
contra. 

March  i,  1880.  The  Court.  For  reasons 
given  in  the  opinion  in  the  case  of  The  People's 
Bank  of  Philadelphia  v,  Andrew  T.  Gayley, 
filed  herewith,  the  judgment  in  this  case  is 
affirmed. 

Opinion  by  Gordon,  J.    Green,  J.,  absent. 


July  '78, 127. 


Gordon's  Appeal. 


March  2,  1S80. 


Orphans^  Courts — Sales  of  land- — Application 
towards  payment  of  purchase-money  of  liens 
originally  entered  in  other  counties — Feigned 
issues  in  such  cases^  where  triable — Act  of 
April  20,  1846 — Estoppel, 

When,  under  the  Act  of  April  20,  1846  (P.  L.  44),  a 
purchaser  at  an  Orphans'  G)urt  sale  of  land  seeks  to  apply 
to  the  purchase-money  a  judgment  originally  entered  in 
another  countv,  but  transferred  to  the  county  of  the  sale 
by  exemplified  copy,  an  issue,  to  try  the  truth  of  an  alle- 
gation that  the  consideration  of  the  judgment  has  failed, 
can  be  tried  only  in  the  county  having  jurisdiction  of  the 
sale. 

The  affirmance  by  the  Supreme  Court  of  a  judgment 
of  the  Common  Pleas,  in  a  feigned  issue  where  no  excep- 
tion had  been  taken  nor  error  assigned  to  the  jurisdiction 
of  the  Court  to  try  the  issue,  is  not  necessarily  an  implied 
affirmance  of  such  jurisdiction,  and  does  not  prevent  a 
subsequent  impeachment  of  the  jurisdiction,  under  further 
proceedings  in  the  same  controversy. 

Where,  in  such  a  case,  an  issue  was  improperly  directed 
to  the  county  where  the  judgment  was  originally  entered, 
and,  no  question  of  jurisdiction  being  raised,  a  verdict  on 
the  issue  was  there  obtained,  and  the  judgment  thereon 
affirmed  by  the  Supreme  Court : 

Jleldy  that  there  is  no  estoppel  to  an  application  for  an 
issue  in  the  county  having  jurisdiction. 

Appeal  of  S.  T.  Gordon,  administrator  of 
Gary  L.  Gordon,  deceased,  from  a  decree  of  the 
Orphans'  Court  of  Bucks  County,  dismissing  his 
exceptions  to  his  own  return  of  the  sale  of  land 
of  the  decedent. 

The  decedent,  a  resident  of  Philadelphia,  died 
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seized  of  land  in  Bucks  County.  Under  the 
Act  of  March  29,  1832,  his  administrator,  the 
appellant,  applied  to  the  Orphans'  Court  of 
Philadelphia  County  for  an  order  to  sell  the 
land  to  raise  f  10,000,  which  order  was  granted; 
and  subsequently,  after  due  application,  a  like 
order  was  granted  by  the  Orphans'  Court  of 
Bucks  County.  The  sale  was  made  and  the  return 
confirmed  nisi  by  the  Bucks  County  Court. 
The  administrator  tendered  a  deed  for  the  land 
to  the  purchaser,  who  declined  to  pay  the  whole 
amount  of  his  bid  in  cash,  but  claimed  that, 
under  the  Act  of  April  20,  1846  (P.  L.  411),  a 
judgment  he  held  against  the  decedent  shoiild 
be  applied  as  part  of  the  purchase-money.  The 
judgment  had  originally  been  entered  on  a  bond 
and  warrant  of  attorney  in  the  District  Court  of 
Philadelphia  County,  and  transferred  to  Bucks 
County  by  exemplified  copy.  The  administrator 
petitioned  the  Bucks  County  Orphans*  Court  to 
rescind  the  order  of  sale,  for  leave  to  amend  his 
return,  and  for  an  alias  order  to  sell ;  a  rule  was 
thereupon  granted  to  show  cause  why  the  sale 
should  not  be  set  aside. 

The  purchaser,  Alonzo  Gordon,  answered 
that  he  held  the  judgment  aforesaid,  and  ten- 
dered a  certain  sum  in  cash;  he  asked  for  a 
discharge  of  the  rule,  which  was  discharged 
accordingly,  and  he  was  ordered  to  make 
the  cash  payment  and  giva  the  receipt  on 
account  of  the  judgment  as  tendered,  and  the 
administrator  was  ordered  to  accept  the  payment 
and  receipt  as  above,  and  make  an  amended 
return  setting  forth  the  facts;  this  the  adminis- 
trator did,  and  then  filed  exceptions  to  his  own 
amended  return,  which  were,  inter  alia^  as  fol- 
lows :  (i)  Because  the  judgment  held  by  Alonzo 
Gordon  against  the  decedent  had  been  confessed 
by  him  to  secure  the  payment  of  a  draft  given 
by  Alonzo  to  the  decedent,  which  draft  had 
never  been  paid,  but  had  been  returned  to 
Alonzo ;  (2)  and  because  the  said  Alonzo  had 
refused  to  pay  counsel  fees  for  trying  the  issue 
on  the  said  judgment. 

The  Court  directed  issues  in  which  Alonzo 
Gordon  should  be  plaintiff,  and  C.  L.  Gordon, 
the  administrator,  defendant,  to  try  the  ques- 
tions whether  the  judgment  had  been  given 
without  consideration  or  for  a  consideration 
which  had  failed,  and  whether  the  judgment  had 
been  fraudulently  obtained.  The  case  was  put 
at  issue  in  the  Common  Pleas  of  Bucks.  County, 
but  afterwards  tliat  Court  struck  off  the  issues  on 
the  ground  that  it  was  without  jurisdiction. 

On  January  20,  1874,  the  Orphans'  Court  of 
Bucks  County  ordered  that  the  hearing  of  the 
still  pending  exceptions  to  the  administrator's 
amended  return  should  be  continued  until  a 
subsequent  day,  to  enable  the  exceptant  to  apply 
for  an  issue  in  the  Orphans'  Court  of  Philadel- 


phia County,  the  exceptions  to  be  dismissed, 
and  the  return  of  sale  confirmed,  unless  such 
application  were  made  before  the  day  of  the 
hearing.  On  due  application,  the  Orphans' 
Court  of  Philadelphia  directed  the  trial  of  the 
issues  in  the  Court  of  Common  Pleas  No.  3  (see 
Gordon's  Estate,  9  Phila.  Rep.  350).  A  verdict 
and  judgment  were  there  rendered  for  the  plain- 
tiff, Alonzo  Gordon,  and  the  judgment  was  sub- 
sequently afhrmed  by  the  Supreme  Court.  The 
Orphans'  Court  of  Bucks  County  then,  on  May 
6,  1878,  entered  a  decree,  dismissing  the  excep- 
tions, confirming  the  amended  return  of  sale, 
and  ordering  the  administrator  to  give  Alonzo 
Gordon,  the  purchaser,  a  deed. 

The  administrator  took  this  appeal,  assigning 
for  error,  inter  alia^  (i)  The  order  of  Jan.  20, 
1874,  requiring  an  application  for  issues  in 
Philadelphia  County;  (2)  The  dismissal  of  his 
first  exception ;  (3)  The  dismissal  of  his  second 
exception. 

F.  C.  Brewster  (with  himy.  Z.  Dubois')^  for 
the  appellant. 

Under  the  Act  of  1846,  it  is  clear  that  the 
only  Court  having  power  to  direct  an  issue  was 
the  Orphans'  Court  of  Bucks  County,  and  that 
the  issues  were  triable  in  that  county  only.  The 
Orphans'  Court  of  Philadelphia,  in  directing  an 
issue,  relied  upon  Brandt's  Appeal  (4  H.  343), 
which  was  a  wholly  different  case.  There  the 
judgment  had  been  set  aside  for  irregularity  in 
the  county  in  which  it  had  been  entered.  In 
this  case  the  judgment  was  not  alleged  to  have 
been  irregular,  at  the  date  of  its  entry.  The 
question  was  whether  it  ought  not  to  have  been 
satisfied. 

G,  &*  H.  Leary  contra. 

Where  a  judgment  is  transferred  to  another 
county,  imder  the  Act  of  April  16,  1840,  the 
Court  of  such  county  has  no  power  over  the 
judgment  except  for  purposes  of  execution  arid 
satisfaction.  It  cannot  inquire  into  the  merits 
at  all.  The  Court  in  which  the  primary  judg- 
ment was  obtained  can  alone  take  any  action 
operating  on  the  judgment  itself. 
King  V.  Niroick,  10  C.  297. 
Brandt's  Appeal,  4  H.  343. 

In  this  case  the  Supreme  Court,  in  affirming 
the  judgment  on  the  issues  tried  in  the  Common 
Pleas  of  Philadelphia,  impliedly  affirmed  the 
jurisdiction  of  that  Court. 

May  3, 1880.  The  Court.  This  contention 
arises  under  an  application  of  the  appellant,  as 
administrator  of  Stephen  T.  Gordon,  to  sell  real 
estate  of  the  decedent,  situate  in  Bucks  County. 
The  application  was  made  to  the  Orphans' 
Court  of  the  county  of  Philadelphia,  under  the 
32d  section  of  the  Act  of  29th  March,  1832.  It 
authorized  the  administrator  to  raise,  by  Uie  sale 
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of  said  real  estate,  the  sum  of  $10,000  for  the 
payment  of  debts.  The  Orphans*  C6urt  of 
Bucks  County,  on  due  application  thereafter, 
ordered  the  sale.  In  pursuance  of  the  order, 
sale  was  made,  and  the  return  thereof  confirmed 
nisi  by  the  Court.  On  tendering  a  deed  to  the 
purchaser,  he  objected  to  paying  in  cash  the 
whole  amount  of  his  bid,  but  clainied,  imder  the 
Act  of  20th  April,  1846,  that  a  part  thereof 
should  apply  on  a  judgment  he  held  against  the 
decedent.  It  had  originally  been  entered  on 
bond  and  warrant  of  attorney,  m  the  District 
Court  of  the  county  of  Philadelphia,  and  trans- 
ferred to  the  county  of  Bucks  by  exemplified 
copy.  The  appellant  refused  to  make  the  appli- 
cation, or  amend  his  return  of  sale,  and  alleged 
fiu:ts  denying  the  existing  validity  of  the  judg- 
ment. Thereupon  the  Court  directed  an  issue, 
which  was  duly  formed.  When  it  came  on  for 
trial,  the  Court,  being  of  the  opinion  that  a 
Court  in  Bucks  County  had  no  jurisdiction, 
struck  off  the  issues,  and  sent  the  administrator 
to  the  Orphans'  Court  of  Philadelphia  County. 
On  application  there  the  Court  awarded  an  isstie. 
It  proceeded  to  judgment  in  the  Common  Pleas 
of  Philadelphia  County,  and  was  determined  in 
favor  of  the  plaintiff  therein.  It  was  affirmed  in 
this  Court.  The  Orphans'  Court  of  Bucks 
County  thereupon  decreed  that  the  appellant 
make  and  execute  a  deed  to  the  purchaser, 
treating  his  judgment  as  a  valid  Ad  subsisting 
lien,  having  first  ordered  the  return  of  sale  to  be 
so  amended  as  to  require  the  appellant  to  accept 
the  receipt  of  the  purchaser  in  part  payment  of 
his  bid. 

Two  questions  arise  on  this  record :  one,  Had 
the  Orplums'  Court  of  Buck's  County  jurisdiction 
to  try  the  validity  of  the  lien  claimed  by  the 
purchaser?  If  it  had,  the  other  is.  Whether  the 
appellant  is  estopped  by  the  judgment  in  the 
issue  tried  in  the  Common  Pleas  in  the  County 
of  Philadelphia? 

The  Act  of  apth  March,  1832,  expressly  de- 
clares the  administrator  shall  in  all  cases  make 
return  of  his  ];ft'oceedings  in  relation  to  such  sale, 
to  the  Orphans*  Court  of  the  county  in  which 
the  real  estate  so  sold  lies,  when,  if  the  same  be 
approved  by  the  Court,  it  shall  be  confirmed. 

Thus  exclusive  jurisdiction,  afler  the  pre- 
liminary order  made  by  the  Orphans'  Court  of 
Philadelphia,  in  ordering,  supervising,  and  con- 
firming the  sale,  was  given  to  the  Orphans' 
Court  of  the  County  of  Bucks.  The  Act  of 
20th  April,  1846,  which  provided  for  the  ad- 
ministrator accepting  the  receipt  of  a  purchaser 
who  was  a  lien  creditor,  necessarily  subjected 
the  action  of  the  administrator  in  regard  thereto 
to  the  same  Court,  The  Act,  therefore,  de- 
clares the  Court  shall  determine,  ejther  by  refer- 
ence to  an  auditor  or  by  directing  an  issue,  as 


to  the  right  of  a  piurchaser  to  pay  his  bid,  or  any 
part  thereof,  by  applying  the  same  on  his  lien. 
This  necessarily  restricted  the  action  of  the 
Court  to  the  limits  of  its  own  county,  in  which-, 
ever  way  it  proceeded.  If  the  facts  alleged  the 
irregularity  of  the  original  judgment,  or  denied 
the  authority  under  which  it  was  confessed,  there 
might  be  some  reason  in  holding,  under  King  v. 
Nimick  (10  Casey,  297),  that  the  application  to 
strike  off  the  judgment  should  have  been  made  in 
the  Common  Pleas  of  the  county  of  Philadel- 
phia. There  was,  however,  no  such  allegation. 
Conceding  that  it  was  fairly  given  and  regularly 
entered,  the  offer  was  to  show  a  subsequent 
failure  of  consideration,  so  that  nothing  was  due 
thereon.  This  question,  in  so  far  as  it  affected 
the  sale  in  Buck's  County,  the  Orphans*  Court 
of  Philadelphia  had  no  jurisdiction  to  try.  The' 
Orphans*  Court  of  Bucks  County,  therefore, 
erred  in  striking  off  the  issue  which  it  had  di- 
rected to  be  formed,  and  in  ordering  the  return 
of  the  administrator  to  be  amended  before  the 
validity  of  the  lien  was  duly  established.  Nor  is 
the  appellant  estopped  by  the  judgment  of  the 
Common  Pleas  of  Philadelphia,  and  the  affirma- 
tion thereof  by  this  Court.  We  affirmed  only 
the  correctness  of  the  charge  and  rulings  on  the 
trial.  No  question  of  the  jurisdiction  of  the  Or- 
phans* Court  qf  Philadelphia  was  determined  on 
the  trial  of  the  facts  in  that  issue.  The  only 
matters  tried  and  determined  were  the  disputed 
facts  certified  to  be  in  the  issue.  We  understand 
the  third  assignment  to  involve  not  only  the 
liability  of  the  purchaser  to  pay  the  expense  of 
trying  the  issue,  but  also  the  expense  of  the  ad- 
ministrator in  trying  the  same.  So  far  as  is 
shown  by  the  record,  we  see  no  cause  why  he 
should  not  be  allowed  those  expenses.  This, 
however,  can  be  determined  more  intelligently 
after  the  trial  of  the  issue.  The  several  assign- 
ments are  substantially  sustained. 

And  now,  May  3,  1880,  decree  of  6th  May, 
1878,  reversed  and  set  aside;  the  amended  re- 
port of  sale  set  aside ;  the  issue  directed  by  the 
Orphans'  Court  of  Bucks  County  reinstated,  and 
d^proceaendo  awarded. 

Opinion  by  Mercur,  J. 


Jan.  »8o. 


March  1 1,  i88o. 

Driesbach  v.  Morris. 


Justice  of  peace — Appeals  from — Tender  of  judg- 
ment by  defendant — Act  of  April  p,  /* JJ— 
What  is  sufficient  tender — Notice — Frcutice, 

Under  the  Act  of  April  9,  1833  (P.  L.  480),  proriding 
that  if  the  defendant  in  an  action  before  a  justice  shall 
tender,  "  either  on  the  trial  of  the  case  or  before  an  ap- 
peal," a  judgment,  and  that  if  the  plaintilT,  having  refused 
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huch  tender,  shall  ultimately  recover  an  n mount  no 
greater  than  the  tender,  then  the  defendant's  bill  of  costs 
,snould  be  taxed  against  the  verdict,  it  is  reauisite  that  the 
plaintiff  should  have  notice  of  the  tender,  in  order  to  be 
affected  thereby. 

In  such  a  case  the  record  is  the  only  evidence,  and 
cannot  be  contradicted  by  parol. 

Stnibie,     That  the  notice  should  appear  on  the  dbcket. 

Error  to  the  Common  Pleas  of  Luzerne 
County. 

Thiswa&an  action  by  Driesbach  &  Co.  against 
Morris  and  Walsh,  brought  before  an  alderman 
of  the  city  of  Wilkesbaxre,  wherein  there  was, 
on  February  i,  1876,  a  judgment  of  I89.25  for 
plaintiff.  Tne  alderman's  docket  showed  that 
on  February  12  defendants  tendered  a  judgment 
of  I80.00,  and  Feb.  14  defendants  appealed. 
On  the  trial  there  was  a  verdict,  on  May  17,1878, 
for  plaintiiTs  in  the  sum  of  |8 1 . 1 2.  Counsel  for 
defendants  thereupon  took  a  rule  to  show  cause 
why  the  defendants'  bill  of  costs  should  not  be 
a  set-off  against  plaintiffs'  verdict,  by  virtue  of 
the  provisions  of  the  Act  of  April  9, 1833  (P.  L. 
480),  which  enacts  that — 

"  The  costs  on  appeals  hereafter  entered  from  the  judg- 
ments of  the  justices  of  the  peace  and  aldermen  shall 
abide  the  event  of  the  suit,  and  be  paid  by  the  unsuccess- 
ful party,  as  in  other  cases;  .  .  .  providfd^  that  if 
the  defendant,  either  on  the  trial  of  the  cause  before  the 
justice  or  referee,  or  before  an  appeal  is  taken,  shall  offer 
to  give  the  plaintiff  a  judgment  fur  the  amount  which  the 
defendant  shall  admit  t6  be  due  (which  offer  it  shall  be 
the  duty  of  the  justice,  and  of  the  referee,  to  enter  on  the 
record),  and  if  the  said  plaintiff,  or  his  agent,  shall  not 
accept  such  offer,  then  and  in  that  case,  if  the  defendant 
shall  appeal,  the  plaintiff  shall  pay  all  the  costs  wluch 
shall  accrue  on  the  appeal,  if  he  shall  not,  in  the  event  of 
the  suit,  recover  a  greater  amount  than  that  for  which  the 
defendant  offered  to  give  a  judgment;  and  in  both  cases 
the  defendant's  bill  shall  be  taxed  and  paid  by  the  plaintiff 
in  the  same  manner  as  if  a  judgment  had  been  rendered 
in  Court  for  the  defendant.'' 

Depositions  were  taken  under  this  rule.  Those 
on  the  part  of  the  plaintiff  were  to  the  effect  that 
no  notice  of  the  tender  of  judgment  was  given 
to  any  one  representing  the  plaintiff.  The  alder- 
man testified  that  no  one  was  present  except 
defendant  Morris,  and  that  no  notice  was  given 
by  the  alderman. 

Defendant  Morris  testified :  **  At  the  time  of 
giving  judgment  I  tendered  judgment  of  J80  and 
costs,  and  had  the  'Squire  to  record  it  on  his 
docket.  On  the  same  day  .  .  .  told  Dries- 
bach,  .  .  .  and  that  we  were  ready  to  pay, 
.     .     .     he  said  he  would  not  take  it." 

The  Court  made  the  rule  absolute,  whereupon 
defendant  took  this  writ,  assigning  for  error  the 
action  of  the  Court. 

E,  S,  Osborne^  for  plaintiffs  in  error. 

The  tender  of  judgment  was  not  in  conformit}- 

.  with  the  Act.     It  was  not  made  to  the  plaintiff, 

nor  at  the  lime  judgment  was  entered.    The  tes- 


timony of  the  defendant  to  contradict  the  alder- 
man's record  was  inadmissible. 

/.  Vaughan  Darling {E,  P,  Darling  and  D, 
S.  Bennetyfiih  him),  for  defendants  in  error. 

The  Act  does  not  specify  who  is  to  ^ive  no- 
tice ;  if  the  plaintiff  has  actual  notice  it  is  suf- 
ficient. 

Magill  V.  Tomer,  6  W.  494. 

The  decision  of  the  Court  below  upon  the  de- 
positions was  one  of  fi3u:t,  which  this  Court  will 
not  disturb. 

Bamet  v.  Thrie,  I  R.  44. 

The  tender  was  more  than  the  amount  ulti- 
mately recovered,  for  |8o,  with  two  years  and 
three  months'  interest,  would  amount  to  ^90.88. 

May  3, 1880.  The  Court.  This  contention 
is  whether  the  plaintiffs  are  entitled  to  full  costs. 
It  arises  under  the  Act  of  9th  April,  1833.  So 
much  of  the  second  proviso,  as  is  applicable  to  this 
case,  declares  if  the  defendant,  either  on  the  trial 
of  the  ca!use  before  the  justice,  or  before  an  ap- 
peal is  taken,  shall  offer  to  give  the  plaintiff  a 
judgment  for  the  amount,  which  the  defendant 
sliall  admit  to  be  due,  which  offer  it  shall  be  the 
duty  of  thejustice  to  enter  on  the  record,  and  if 
the  plaintiff  or  his  agent  shall  not  accept  such 
offer,  then,  and  in  that  case,  if  the  defendant  shall 
appeal,  the  plaintiff  shall  pay  all  the  costs  which 
^hall  accrue  on  the  appeal,  if  he  shall  not,  in  the 
event  of  the^suit,  recover  a  greater  amount  than 
that  for  which  the  defendant  offered  to  give  a 
judgment ;  and  in  both  cases  the  defendant's  bill 
shall  be  taxed  and  paid  by  the  plaintiff  in  the 
same  manner  as  if  a  judgment  had  been  ren- 
dered in  Court  for  the  defendant. 

The  offer  to  confess  judgment  must  be  shown 
by  the  record.  It  is  the  only  evidence  of  the 
offer.  (McDowell  v.  Glass,  4  Watts,  389 ;  Sei- 
bert  V,  Kline,  i  Barr,  38 ;  Gardner  v.  Davis,  3 
Harris,  41.) 

In  the  present  case  the  record  shows  the  judg- 
ment was  recovered  before  the  justice  on  the  first 
day  of  February,  1876,  the  offer  to  confess  judg- 
ment was  made  on  the  12th,  and  oh  the  14th  the 
defendants  appealed.  The  record  fails  to  show 
that  the  plaintiffs  had  any  notice  of  this  offer. 
The  Act  does  not  tieclare  by  whom  the  notice 
shall  be  given,  whether  by  the  defendant  or  by 
the  justice,  but  it  clearly  requires  that  the  plain- 
tiff shall  be  notified  in  order  to  affect  him  by  the 
offer.  He  must  necessarily  be  notified  before  he 
can  be  prejudiced  by  not  accepting.  The  record 
does  not  rfiow  the  plaintiffs  to  have  been  present 
when  the  offer  was  made  on  the  12th.  The  jus- 
tice swears  he  was  not.  The  defendant  swears 
he  made  the  offer  on  the  day  the  judgment  was 
rendered,  and  afterwards  on  the  same  day  noti- 
fied the  plaintiffs.  This  the  plaintiffs  denied 
imder  oath.     As  the  record  shows  the  offer  of 
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judgment  was  not  made  until  the  12th,  any  no- 
tice on  the  first  could  have  no  effect.  The  record 
cannot  be  impeached,  except  for  fraud,  and  that 
is  neither  shown  nor  alleged. 

We  think  a  correct  interpretation  of  the  statute 
requires  the  record  also  to  show  notice  to  the 
pUuntiff  or  his  agent  of  the  offer  to  confess  judg- 
ment, before  the  plaintiff  can  be  affected  by  it. 
This  is  the  only  rule  which  will  give  a  proper 
effect  to  the  whole  record,  and  harmonize  with 
public  policy.  If  no  response  be  made,  within  a 
reasonable  time  after  notice,  it  may  well  be  con- 
strued as  not  accepting.  There  should  be  no 
enlargement  of  the  rule  to  suj)ply  by  uncertain 
parol  evidence  what  the  record  should  show. 
(Foss  V.  Bogan,  not  yet  reported.)  The  learned 
Judge  therefore  erred  in  making  absolute  the 
rule  to  show  cause  why  the  defendant's  bill  of 
costs,  since  the  appeal,  should  not  be  set  off 
against  the  plaintiffs  verdict.  The  plaintiff  is 
entitled  to  full  costs. 

Judgment  reversed,  and  rule  discharged. 

Opinion  by  Mercur,  J. 


July,  *8o,  57.  March  30,  1880. 

City  of  Scranton  v.  Catterson, 

Negligence — Municipal  icnv — Failure  to  remove 
obstructions  from  streets. 

C,  in  driving  through  the  streets  of  Scranton,  an  incor- 
porated city,  was  upset  by  the  iron  head  of  a  water  plug, 
and  injured*  The  plug,  fts  originally  placed  by  a  gas  and 
water  company,  incorporated  before  the  city,  projected  an 
inch  above  the  grade  of  the  street ;  after  the  ciiy's  incor- 
porationy  and  before  the  accident,  the  street  level  bad  been 
lowered  so  that  the  plug  projected  six  inches,  and  the  ciiy 
officials  were  aware  of  that  fact.  In  an  action  for  dam- 
ages brought  by  C.  against  the  city,  the  defendant  asked 
the  Court  to  charge  that  if  the  obstruction  had  been  placed 
in  the  street  under  the  authority  of  the  State,  there  could 
be  no  recovery  against  the  ci^,  which  point  was  nega- 
tived: 

Held  (affirming  the  ruling  of  the  Court  below),  that  it 
mattered  not  who  placed  the  obstruction  in  the  street,  pro- 
vided the  city  had  notice  of  its  existence  and  failed  to  re- 
move it. 

A  charter  granted  to  a  gas  and  water  company  to  make 
necessary  structures  in  a  village,  afterwards  incorporated, 
to  enter  upon  and  occupy  streets  for  the  construction  of  its 
works,  and  to  make  ditches  and  lay  pipes,  does  not  relieve 
the  subsequently  chartered  city  from  the  consequences  of 
its  neglea  to  remove  permanent  obstructions  from  its 
streets. 

Error  to  the  Common  Pleas  of  Lackawanna 
f  County. 

Case,  brought  by  Catterson  against  the  city  of 
Scranton,  to  recover  damages  for  injuries  result- 
ing from  the  alleged  negligence  of  the  city,  in 
suffering  an  obstniction  to  remain  in  one  of  its 
streets.     Plea,  Not  guilty. 


At  the  trial  the  plaintiff  proved  that  on  the 
morning  of  December  24,  1877,  he  was  driv- 
ing a  wagon  and  pair  of  horses  at  a  slow  trot 
through  the  city,  when  on  turning  from  Penn 
Avenue  into  Mulberry  Street  one  of  the  wheels 
struck  the  projecting  end  of  an  iron  water  plug, 
which  he  did  not  see,  near  the  middle  of  the 
street,  and  the  wagon  received  a  jar  which  threw 
out  the  plaintiff,  who  was  seriously  injured  by  the . 
fall.  The  plug  had  been  placed  in  the  street  by 
the  Scranton  Gas  and  Water  Company,  before 
the  incorporation  of  the  city,  and  originally  pro- 
jected one  or  two  inches  above  the  street  level, 
but  severd  months  before  the  accident,  the  city 
had  lowered  the  street  so  that  the  head  of  the 
plug  was  left  five  or  six  inches  above  the  ground. 
The  plaintiff  then  read  in  evidence  the  Acts  of 
Assembly  incorporating  the  city  in  1867,  and 
giving  it  authority  to  open,  and  imposing  upon  it 
the  duty  of  regulating,  its  streets. 

The  defendant's  testimony  mainly  went  to 
show  that  wagons  had  gone  over  that  plug,  and 
others  like  it,  without  accident.  The  street  com- 
missioner, on  cross-examination,  admitted,  that 
before  the  accident  in  suit,  he  had  often  ob- 
served the  projection  of  the  plug,  though  he  had 
not  considered  it  dangerous.  The  defendant 
offered  in  evidence  the  charter  of  the  Scranton 
Gas  and  Water  Company  (P.  L.  1856,  p.  599), 
for  the  purpose  of  showing  that  it  authorized  the 
company  to  locate  the  pUig,  that  the  city  had  no 
control  over  it,  that  the  company  was  neither  the 
servant  nor  agent  of  the  city,  nor  responsible  to 
it  but  to  the  State.  Objected  to.  Objection 
sustained;  exception. 

The  charter  was  substantially  as  follows : — 

"The  said  company  shall  have  power  to  provide,  erect, 
and  maintain  all  works,  machinery,  fixtures,  or  engines, 
necessary  or  proper  for  making,  raising,  and  introducing 
into  the  village  of  Scranton,  ....  a  sufficient  supply  of 
gas  and  pure  water,  ....  to  enter  upon  such  lancls  and 
inclosures,  streets,  lanes,  and  alleys,  rcMuls,  highways,  and 
bridges,  as  it  may  be  necessary  to  occupy,  or  to  obtain 
necessary  materials  for  the  construction  of  the  said  works; 
and  to  occupy,  ditch,  and  lay  pipes,  and  from  time  to  time 
repair  the  same ;  and  if  any  injury  be  done  to  private  pro- 
perty the  said  company  shall  make  compensation  therefor, 
m  the  manner  hereafter  provided.*' 

The  defendant  presented,  inter  aSa^  the  fol- 
lowing points  :— 

(2)  The  plaintiff  was  bound  to  use  ordinary 
care,  and  if,  by  such  care,  he  could  have  avoided 
the  accident,  he  cannot  recover.  The  least  con- 
tributory negligence  will  prevent  a  recovery. 
Affirmed.  , 

(3)  If  the  jury  believe  that  the  obstruction  in 
the  street  was  placed  there  underauthority  of  the 
State,  and  independent  of  the  city  authority, 
then  the  action  should  be  against  the  authority 
guilty  of  the  obstruction.  Negatived.  (2d 
assignment  of  error.) 
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(4)  A  person  driving  over  a  road  with  which 
he  is  unacquainted  should  carefully  examine  the 
way  ahead,  especially  when  turning  comers,  and 
a  non-compliance  with  this  is  negligence. 
Answer.  *'  Not  affirmed.  If  the  plaintiff  used 
ordinary  care  while  passing  over  Mulberry  Street 

then so  long  as  the  street  is  under  the 

control  of  the  city  it  matters  not  who  put  the 
obstruction  there,  provided  you  find  from  the 
evidence  the  city  had  notice  that  the  obstruction 
was  there,  and  permitted  it  to  remain." 

(6)  The  city  of  Scranton  is  not  liable  for  in- 
juries resulting  from  obstructions  placed  in  the 
street  by  the  Scranton  Gas  and  Water  Company, 
in  the  pursuance  of  its  lawful  business  under  the 
authonty  given  by  its  charter  from  the  State. 
The  answer  was  substantially  as  follows:  The 
company  had  the  right  to  construct  the  works 
which  the  State  authorized,  but  no  right  to  place 
a  structural  obstruction  in  the  highway — if  it  did 
erect  this  obstruction,  and  the  city  had  notice  of 
it,  and  failed  to  require  its  removal,  the  city  must 
first  answer  for  an  accident  caused  by  the  obstruc- 
tion, though  the  company  may  be  answerable  to 
the  city.     (4th  assignment  of  error.) 

Verdict  and  judgment  for  the  pkdntiff.     The 
defendant  took  this  writ,  assigning  for  error  (i) 
the  refusal  to  admit  the  charter  of  the  company 
in  evidence,  and  (2,  3,  and  4)  the  answers  to  the 
above  points, 
y.  H.  Burns i  for  the  plaintiff  in  error. 
The  water  company  and  not  the  city  is  re- 
sponsible; for  the  charter  granted  to  a  private 
corporation  by  the  State  constitutes  a  contract 
which  can  be  impaired  neither  by  the  State  nor 
by  a  municipality  deriving  power  therefrom. 
Fletcher  v.  Peck,  6  Cranch,  87. 
Dartmouth  College  v.  Woodward,  4  Wheat.  579. 
Bank  of  Penna.  v.  Comth.,  7  Harris,  151. 
R.  R.  Co.  V.  Philadelphia,  1 1  Wr.  314. 
The  State's  authority  over  highways  and  streets 
is  absolute,  and  she  may  obstruct,  alter,  or  con- 
trol them  by  due  process  of  law.    A  municipal 
corporation  cannot  interfere  with  this  power,  and 
is  not  responsible  for  its  exercise. 

Philadelphia  and  Trenton  R.  R.,  6  Wh.  44. 
Young  V.  The  lahabitantt  of  Yarmouth,  9  Gray,  386. 
E,  B,  Sturges,  contra. 

The  Legislature  did  not  authorize  the  Gas  and 
Water  Company  to  obstruct  streets,  except  for 
limited  purposes.  The  company  did  not  cause 
the  obstruction;  it  was  the  result  of  the  city's 
act  in  lowering  the  street  level,  and  of  this 
change  of  grade  the  city  had  constructive  and 
actual  notice.  The  offer  in  evidence  of  the  com- 
pany's charter,  was  therefore  immaterial  and  was 
properly  rejected. 

The  party  injured  by  an  obstruction  or  nui- 
sance in  the  highway  has  his  option  to  proceed 
against  the  municipalitv,  or  against  the  inmiediate 
creator  of  the  obstruction. 


Angell  on  Highways,  {{  298-300. 
Dillon  on  Municipal  Corporations,  p.  927. 
Birmingham  v.  EK>mer,  3  Brewster,  69. 
Addison  on  Torts,  p.  1 3 16. 
Philadelphia  v,  Weller,  4  Brewster,  24. 

May  3,  1880.  The  Court.  That  the  city  of 
Scranton  is  clothed  with  the  power  and  duty  of 
keeping  her  streets  in  repair  is  conceded.  No 
question  was  made  but  that  the  Scranton  Gai^ 
and  Water  Company  is  a  corporation,  with  right 
to  enter  upon  the  highways  to  occupy,  ditch,  lay, 
and  repair  pipes  when  necessary,  and  the  Court 
charged  in  answer  to  defendant's  sixth  point, 
that  the  company  had  the  right  to  construct  such 
works  as  the  law-making  power  had  authorized, 
but  that  the  company  could  not  put  a  structural 
obstruction  in  the  public  highway,  and  if  they 
did  and  the  attention  of  the  city  was  called  to  it, 
followed  by  neglect  to  remove  it,  the  city  would 
be  liable  for  an  injury  caused  by  the  obstruction, 
in  absence  of  concurrent  negligence  by  the  per^ 
son  injured.  In  answer  to  the  fourth  point  the 
jury  were  instructed  that  **  it  matters  not  who 
put  the  obstruction  there,  provided  you  find  from 
the  evidence  the  city  had  notice  that  the  obstruc- 
tion was  there,  and  permitted  it  to  remain." 
There  was  no  evidence  to  warrant  the  jury  in 
finding  the  facts  on  which  defendant's  third  point 
was  bs^ed.  In  view  of  the  evidence,  the  second, 
third,  and  fourth  assignments  cannot  be  sustained, 
but  it  would  be  otherwise,  if  the  charter  of  the 
company  vested  them  witli  power  to  erect  and 
maintain  the  obstruction. 

The  evidence  warranted  a  finding  that  the 
company  placed  the  plug  a  long  time  before  the ' 
accident,  leaving  its  top  about  an  inch  above  the 
grade,  and  afterwards  the  city  lowered  the  grade 
of  the  street,  leaving  the  top  of  the  plug  a  num- 
ber of  inches  above.  Hence  this  is  wholly  un- 
like a  case  where  an  accident  occurred  during  the 
progress,  or  immediately  after  completion  of 
ditching  and  laying  pipe,  and  before  the  city  had 
notice  of  the  construction  of  a  nuisance. 

The  first  alleged  error  and  the  one  mainly  re- 
lied on  is,  the  rejection  of  the  charter  of  the 
Scranton  Gas  and  Water  Company,  offered  for 
the  purpose  of  showing  their  right  to  put  the 
plug  in,  at  the  point  of  the  accident ;  that  the 
city  has  no  control  over  it,  and  that  they  are  not 
the  servants  or  agents  of,  nor  responsible  to  the 
city.  The  nght  of  the  company  to  put  the  plug 
in  at  that  place,  or  any  other  which  the  v  deemed 
necessary  was  not  denied,  but  the  real  question 
is,  have  the  company  authority  to  place  and 
maintain  an  obstruction  on  the  street?  If  so 
the  offer  was  admissible,  and  it  was  a  fatal  error 
to  deny  it.  The  charter  might  well  have  been 
received,  and  had  it  been,  the  Court  would  have 
I  declared  its  meaning.  But  if  on  inspection  the 
1  Court  saw  it  contained  nothing  to  the  purpose 
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of  the  offer,  no  harm  was  done  by  its  rejeclion. 
The  plaintiff  in  error  has  failed  to  point  to  any- 
thing in  the  charter  that  authorizes  the  company 
to  maintain  a  dangerous  obstruction  on  any  high- 
way in  the  city.  They  may  occupy  the  streets 
for  the  necessary  time  to  ditch,  lay  and  repair 
pipes  and  place  plugs,  but  no  testimony,  or  offer 
of  testimony,  shows  that  they  may  leave  the  top 
of  a  plug  so  far  above  the  grade,  as  to  be  dan- 
gerous to  persons  travelling  the  streets.  Should 
they  construct  a  dangerous  public  nuisance  on  the 
highway,  the  duty  of  the  city  after  notice  thereof 
is  plain.  If  the  plug  was  properly  placed  and 
afterwards  the  city  lowered  the  gfaae,  thereby 
causing  the  obstruction,  it  was  inexcusable  neg- 
lect. We  are  of  opinion  that  the  charter  con- 
tained nothing  to  relieve  the  city  from  liability 
for  its  sufferance  of  the  nuisance. 

Judgment  affirmed. 

Opinion  by  Trunkev,  J. 


June  '80, 233.  March  4, 1880. 

Kraose  v.  Commonwealth. 

Crimtfta/Zam — Bailment^^Larceny  as  bailee — 
Construction  of  Crimes  Act  of  i860,  §  loS — 
Conditional  sale. 

The  obligation  to  return  the  identical  property  is  an 
essential  qiudity  to  the  bailment  in  the  statutory  sense  of 
}  108  of  the  Crimes  Act  of  i860. 

A  delivery  of  chattels  upon  a  sale  made  on  condition 
that  the  title  shall  pass  on  the  payment  of  the  purchase- 
money  at  a  future  day,  does  not  affect  a  bailment,  but  vests 
in  the  transferee  a  conditional  title. 

Difference  in  attitude  of  innocent  purchasers  and  credit- 
ors, towards  chattels  held  under  bailment  and  under  con 
ditional  sale,  explained. 

In  general  terms,  a  bailment  is  the  delivery  of  goods, 
or  any  other  species  of  personal  estate  for  use,  keeping,  or 
on  some  other  trust,  where  the  general  property  does  not 
pais. 

Definitions  of  bailment  reviewed  by  Trunkey,  J. 

If  it  be  doubtful  whether  a  legal  term  be  included,  it 
ihall  be  excluded  in  the  construction  of  a  criminal  statute. 

Error  to  the  Quarter  Sessions  of  Lehigh 
County. 

Indictment  containing  two  counts,  charging 
Frederick  P.  Krause  with  (i)  larceny,  and  (2) 
arceny  as  bailee. 

The  trial  on  the  first  count  resulted  in  a  verdict 
for  the  defendant  on  the  plea  of  former  acquittal. 
The  facts,  as  they  appeared  upon  the  trial  of  the 
second  count,  under  a  plea  of  not  guilty,  before 
Albrecht,  p.  J.,  were  stated  in  the  opinion  of 
the  Supreme  Court  as  follows : — 

"  On  December  13,  1878,  the  prosecutor  sold 
and  the  defendant  agreed  to  purchase  the  two 


horses;  that  the  price  agreed  upon  was  f  150  to 
be  paid  on  delivery,  the  prosecutor  to  take  the 
horses  to  the  defendant's  stable,  at  Allentown, 
the  next  day  and  receive  the  money;  that  he 
took  them  to  said  stable  and  left  them ;  and  that 
other  interviews  and  negotiations  followed,  con- 
tinuing up  to  the  Thursday  of  the  next  week, 
when  the  horses  disappeared  from  the  stable,  and 
were  sold  or  converted  by  the  defendant  to  his 
own  use.  That  when  the  horses  were  taken  to 
the  stable,  the  defendant  had  only  I25,  and  it 
was  then  agreed  that  the  horses  should  continue 
to  be  the  property  of  Dremer,  who  would  not  sell 
them  except  for  cash;  that  he  would  wait  till  the 
following  Tuesday  evening,  when  if  the  defend- 
ant should  not  have  the  money  to  buy  the  horses, 
they  were  to  be  taken  to  Dremer,  at  Schoeners- 
ville,  and  with  this  understanding  Dremer  ac- 
cepted I2  5 ;  that  on  Tuesday  evening  the  defend- 
ant took  one  of  the  horses  to  Schoenersville,  and 
the  next  evening  went  again  taking  the  other 
horse,  on  each  occasion  taking  the  horse  back 
with  him,  that  on  Thursday  Dremer  went  to 
Allentown  for  his  horses  and  offered  to  return 
the  ^25  to  the  defendant,  but  he  refused  to  give 
them ;  and  that  the  original  contract  was  never 
changed,  the  horses  were  sold  only  for  cash,  and 
the  extension  of  time  was  given  to  enable  the  de- 
fendant to  buy  and  pay  fbr  them." 

The  defendant  requested  the  Court  to  charge : 
(i)  There  can  be  no  conviction  in  this  case,  be- 
cause the  defendant  is  no  bailee  of  the  property 
in  controversy,  within  the  meaning  of  section 
108  of  the  Criminal  Code  of  March  31st,  i860, 
and  upon  which  this  count  in  the  bill  of  indict- 
ment upon  which  he  is  beinK  tried  is  foimded. 
Answer, — Refused.  *«  Whether  defendant  was  a 
bailee  is  one  of  the  questions  which  must  be  de- 
termined by  the  jury.  If  you  find  that  defend- 
ant was  no  bailee,  of  course  there  can  be  no  con- 
viction." 

Verdict  "guilty"  and  judgment  accordingly ; 
whereupon  the  defendant  took  this  writ,  assigning 
for  error  the  refusal  of  the  Court  to  instruct  the 
jury  that  under  the  evidence  there  could  be  no 
conviction  of  larceny  by  bailee. 

Wm.  H,  Sowden  (with  whom  were  Butz  &• 
Schwartz),  for  the  plaintiff  in  error. 

Bailment  contemplates  a  re-delivery  of  the 
thing  bailed,  an  element  wanting,  according  to 
the  evidence,  in  this  case.  The  transfer  consti- 
tuted not  a  bailment,  but  a  conditional  sale. 

Hiliiard  on  Sales,  I. 

Malloiy  V.  Willis,  4  Comst.  85. 

Foster  v.  Pettibone,  7  N.  V.  435. 

Comth.  V.  Chathams,  14  Wr.  188. 

Haak  v.  Linderman  ^/  a/. ,  14  Sm.  499. 

Chamberlain  v.  Smith,  8  Wr.  431. 

Comth.  V.  Cart,  2  Pitts.  Rep,  495. 

Milton  C.  Jlenninger^  District  Attorney,  for 
the  defendant  in  error,  did  not  argue  the  cause 
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on  its  merits,  but  contended  that  the  assignments 
of  error  had  not  been  properly  brought  before 
the  Court. 

March  15,  x88o.  The  Couht.  The  indict- 
ment contained  two  counts:  (i)  Larceny;  (2) 
Larceny  by  bailee ;  the  alleged  stolen  property 
was  the  same  in  both.  To  the  first  count  Krause 
pleaded  a  former  acquittal,  on  which  plea  ver- 
dict and  judgment  were  rendered  in  his  favor. 
He  was  then  tried  and  convicted  on  the  second. 

In  the  charge  of  the  Court,  the  Common- 
wealth's case,  ad  proved,  was  fairly  stated  thus : 
[The  Court  here  stated  the  facts,  ut  supraJ\ 
Such  were  the  alleged  facts,  which  must  be  taken 
as  true. 

Having  acquitted  the  defendant  of  larceny  of 
the  horses,  the  Commonwealth  put  him  to  an- 
other trial,  and  convicted  him  of  larceny,  in 
stealing  the  same  horses,  under  section  108  of 
the  Crimes  Act  of  i86o.  Villanous  as  was  his 
conduct,  this  conviction  ought  not  to  stand,  un- 
less he  was  a  bailee  within  the  intendment  of  the 
Act.  The  word  bailee  is  a  legal  term,  to  be  un- 
derstood in  its  generally  accepted  sense  among 
jurists,  and  if  it  be  doubtful  whether  a  case  be 
included,  it  shall  be  excluded  in  the  construction 
of  a  criminal  statute.  Blackstone  defines  bail- 
ment as  **  a  delivery  of  goods  in  trust,  upon  a 
contract,  express  or  implied,  that  the  trust  shall 
be  faithfully  executed  on  the  part  of  the  bailee ;" 
Story,  **  A  delivery  of  a  thing  in  tnist  for  some 
special  object  or  purpose,  and  upon  a  contract, 
express  or  implied,  to  conform  to  the  object  or 
purpose  of  the  trust;"  Jones,  *' A  delivery  of 
goods  in  trust  on  a  contract,  express  or  implied, 
that  the  trust  shall  be  duly  executed,  and  the 
goods  re-delivered  as  soon  as  the  time  or  use  for 
which  they  were  bailed  shall  have  elapsed  or  be 
performed;"  and  Kent,  "A  delivery  of  goods 
in  trust  upon  a  contract,  express  or  implied,  that 
the  trust  shall  be  duly  executed,  and  the  goods 
restored  by  the  bailee  as  soon  as  the  purpose  of 
the  bailment  shall  be  answered.'* 

Mr.  Edwards,  in  his  work  on  Bailment,  §  2, 
remarks :  These  definitions  agree  in  nearly  all 
essential  particulars,  and  disagree  in  two  or  three 
respects.  Jones  and  Kent  assume  the  property 
is  to  be  returned,  while  Blackstone  and  Story 
include  contracts  under  which  no  such  return  is 
contemplated.  Story  intends  to  include  among 
contracts  of  bailment  a  delivery  of  goods  for 
sale ;  and  Kent  intentionally  limits  his  definition 
so  as  to  exclude  that  species  of  contract.  **In 
general  terms  it  may  be  said  that  the  delivery  of 
goods  or  any  other  species  of  personal  estate  for 
use,  keeping,  or  on  some  other  trust,  where  the 
general  property  does  not  pass,  creates  a  bail- 
ment.   A  delivery  of  chattels  upon  a  sale  made 


on  condition  that  the  title  shall  pass  on  the  pay- 
ment of  the  purchase-money  at  a  future  day,  is 
something  more  than  a  bailment;  it  gives  the 
buyer  a  conditional  title.  If  the  contract  gives 
the  buyer  a  definite  credit  or  a  reasonable  time 
within  which  to  pay,  it  gives  him  a  transferable 
interest  in  the  chattels  until  the  credit  expiring 
and  the  property  in  them  as  soon  as  he  pays  the 
price.'*  • 

Authors  of  received  authority  generally  specify 
five  sorts  of  bailment,  namely,  depositum^  man- 
datum ^  commodaium,  pledge,  and  hiring ;  and, 
as  severally  defined,  in  each  the  entire  property 
of  the  thing  bailed  remains  in  the  bailor,  the 
possession  only  is  given  to  the  bailee,  who  is  tc» 
return  or  deliver  the  thing  itself  as  soon  as  the 
purpose  of  the  bailment  shall  be  answered.  In 
this  State  it  is  settled  that  the  bailee  of  goods, 
who  uses  and  enjoys  them  as  if  his  own,  cannot 
divest  the  title  of  the  bailor  by  a  sale  to  an  inno- 
cent person;  nor  can  a  creditor  of  the  bailee 
seize  them  in  execution  of  his  debt.  When  de- 
livered under  a  contract  of  bailment,  the  owner 
will  be  entitled  to  them  against  everybody.  But 
a  delivery  on  a  conditional  sale,  the  property  to 
remain  in  the  vendor  until  the  goods  are  paid 
for,  with  right  to  reclaim  them,  is  void  as  re- 
spects the  vendee's  creditors,  or  an  innocent 
purchaser  from  him.  The  delivery  being  on  the 
foot  of  a  purchase,  the  vendor's  right  as  against 
the  vendee's  creditors  is  regarded  as  a  lien  for 
the  purchase-money.  (Chamberlain  v.  Smith,  8 
Wright,  431 ;  Haak  v.  Linderman,  14  P.  F. 
Smith,  499.)  By  the  terms  of  the  contract  the 
seller  may  retain  the  right  of  property  in  the 
goods  till  paid  for,  as  against  the  purchaser,  and 
in  default  of  payment  he  may  reclaim  them,  or 
use  civil  remedies  for  recovery  of  possession,  but 
the  contract  does  not  make  him  a  bailor,  as  re- 
spects other  persons,  nor  the  purchaser  a  bailee, 
in  the  sense  of  the  word  as  used  in  the  statute. 

Our  statute,  as  shown  by  Read,  T.,  in  Com- 
monwealth V.  Chathams  (14  Wright,  181),  is 
taken  from  the  English  statute ;  and  in  that  case 
the  interpretation  of  the  words  bailee  and  bail- 
ment, as  fixed  by  the  English  decisions,  was 
adopted,  which  decisions  were  cited,  showing 
that  the  words  must  be  interpreted  according  to 
their  ordinary  legal  acceptation,  that  **  bailment 
relates  to  something  in  the  hands  of  the  bailee, 
which  is  to  be  returned  in  specie,  and  does  not 
apply  to  the  case  of  money  in  the  hands  of  a 
party  w.ho  is  not  under  any  obligation  to  return 
it  in  precisely  the  identical  coins  which  he  orig- 
inally received ; "  that  **to  bring  a  case  within 
this  clause,  in  addition  to  the  fraudulent  disposal 
of  the  property,  it  must  be  proved,  first,  that 
there  was  such  a  delivery  of  the  property  as  to 
divest  the  owner  of  the  possession,  and  vest  it  in 
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the  prisoner  for  some  time ;  secondly »  that  at 
the  expiration  or  determination  of  that  time  the 
identical  same  property  was  to  be  restored  to  the 
owner." 

The  term  bailee  is  one  to  be  used  not  in  its 
large,  but  in  its  limited  sense,  as  including  sim- 
ply those  bailees  who  are  authorized  to  keep,  to 
transfer,  or  to  deliver,  and  who  receive  the 
goods  bona  fide,  and  then  fraudulently  convert. 
Where  it  does  not  appear  that  a  fiduciary  duty 
is  imposed  on  the  defendant  to  return  the  spe- 
cific goods  of  which  the  alleged  bailment  is  com- 
posed, a  bailment  under  the  statutes  is  not  con- 
stituted.    (Whart.  Cr.  L.,  §  1055,  8th  ed.) 

The  bargain  was  struck  for  a  sale  of  the  horses 
for  1 150,  payable  on  delivery.  At  the  time 
stipulated  Dremer  delivered  the  horses.  Krause 
paid  $25,  they  agreed  that  the  property  should 
continue  in  E>remer,  and  on  the  Tuesday  Krause 
would  pay  the  balance  or  return  the  horses.  He 
refused  to  do  either.  The  original  contract  was 
not  changed,  time  was  extended  to  Krause  to 
enable  him  to  pay  the  money.  If  there  was  a 
delivery  at  all,  it  was  on  the  footing  of  the  sale. 
There  was  no  agreement  to  sell  at  a  future  time ; 
a  mere  contract  that  the  buyer  would  pay  the 
balance  of  the  price  pr  return  the  property,  in 
the  mean  time  the  title  to  be  in  the  seller.  Pay- 
ment would  have  been  a  complete  performance. 
Krause  was  not  bound  to  return  the  identical 
property.  He  had  a  transferable  interest  until 
the  credit  expired,  and  he  or  his  transferree 
would  have  had  clear  title  the  instant  of  pay- 
ment. This  was  something  more  than  a  bail- 
ment, and  Krause  was  not  a  bailee  in  the  stat- 
utory sense. 

In  favor  of  the  liberty  of  the  citizen,  the 
Court  may,  and  in  a  proper  case  should,  declare 
the  evidence  insufl&cient  to  convict.  (Pauli  v. 
Commonwealth,  7  Weekly  Notes,  397.)  We 
are  of  opinion  that  the  defendant's  first  point 
should  have  been  affirmed. 

Judgment  reversed,  and  the  record,  with  this 
opinion  setting  forth  the  causes  of  reversal,  is 
remanded  to  the  Court  of  Quarter  Sessions  of 
Lehigh  County  for  further  proceedings. 

Opinion  by  Trunkey,  J.  Green  and  Mer- 
CUR,  JJ.,  absent. 


Comntott  l&itm — ^^.ato. 


C.  P.  of  Delaware  Co.  Jan.  i88a 

Miles  8l  Calahan  v.  Henry  Pleasants,  M.  D., 
owner,  etc.,  and  Elwood  Wilson,  Jr., 
equitable  owner  and  contractor. 

Practice — Monthly   return   days  in  Delaware 

County — Mechanics*  lien —  When  sci.  fa,  may 

issue,, under  Acts  of  June  16^  i8j6i  and  June 

28,  iS^g. 

Rule  to  quash  a  scire  facias  sur  mechanic's 
lien. 

The  record  showed  that  the  sci.  fa.  issued 
Nov.  12,  1879,  returnable  Nov.  17,  1879,  on 
which  day  an  appearance //<r  bene  esse  was  entered 
for  the  defendant. 

On  Nov.  24,  1879,  this  rule  was  taken,  on  the 
ground  that  the  sci.  fa.  issued  less  than  fifteen 
days  prior  to  the  return  day. 

If.  Pleasants,  Jr,,  for  the  rule. 

The  Act  of  June  16,  1836,  §  16  (P.  L.  699), 
provides  that  no  such  sci.  fa.  shall  issue  "within 
fifteen  days  previous  to  the  return  day  of  the  next 
term.'*      Prior  to   1861  the  Delaware  County 
Courts  had  but  four  return  days,  one  for  each 
term.    Hence  the  expression  in  the  Act — mean- 
ing simply  previous  to  the  succeeding  return  day. 
Browne's  Leg.  Time-table  (ed.  I?75),  89. 
T.  &  H.  Prac.  fed.  1880),  {  2010. 
I^ila.  Legal  Calendar. 

The  Act  of  28  June,  1879  (P.  L.  183),  requir- 
ing publication  of  this  writ,  in  some  cases,  for 
two  weeks,  shows  that  the  fifteen-day  rule  was  con- 
sidered in  force.  As  this  is  a  proceedi  ng  in  rem  the 
mode  of  service  required  by  the  Act  must  be 
strictly  complied  with. 

Wisler  v\  City,  5  Weekly  Notes,  279,  etc. 

H,  C.  Howard,  contra. 

The  literal  rendering  of  the  Act  of  1836  was 
complied  with — the  *  *  reiurn  day  of  the  next  term' ' 
being  in  December.  The  Act  of  1836  was  re- 
pealed by  implication  by  the  Act  of  12  th  March, 
1842,  §  I  (Purd.  Dig.  497),  because  inconsistent 
therewith.  This  Court  having,  by  virtue  of  the 
power  given  by  Act  of -May  24,  1878  (Purd. 
Dig.  2097),  established  return  days  on  the  sec- 
ond, third,  or  fourth  Mondays  of  months  inter- 
mediate between  terms,  has  exercised  a  power 
entirely  inconsistent  with  the  Act  of  1836,  which 
indicates  that  it  is  to  be  considered  repealed. 
This  point  has  been  raised  and  settled  in  this 
Court  against  the  defendant  by  Judge  Butler 
in  1873. 

Larkin  v.  Auld,  MS.,  C.  P.  Del.  Co.  August  Tenii, 
1873,  No.  115. 

C.  A.  V. 
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Feb.  a,  1880.  The  Court.  This  is  a  rule 
to  quash  a  sci.  fa.  sur  mechanic's  claim,  because 
issued  less  than  fifteen  days  before  the  return 
day. 

The  Act  of  June  16,  1836,  provides  that  no 
scire  facias  upon  a  mechanic's  claim  shall  issue 
within  fifteen  days  previous  to  the  return  day  of 
the  tuxt  term.  At  that  time  there  were  but  four 
regular  return  days  to  the  first,  and  four  to  the 
day  preceding  the  last  day  of  each  term.  By 
the  Act  of  April  17,  186 1,  the  return  days  were 
changed  in  Delaware  County  by  extending  to  it 
the  Act  of  March  28,  1835,  relating  to  the 
monthly  return  days  in  Philadelphia.  The  con- 
struction put  upon  the  Act  by  the  bar  and  courts 
of  Philadelphia  ought  to  be  adopted  in  Delaware 
County.  The  practice  there  has  been  to  issue 
all  sci.  fas.  upon  mechanics'  claims  full  fifteen 
days  before  the  return  day  of  the  month  to  which 
the  writ  is  made  returnable ;  as  both  counties  are 
now  subject  to  the  same  Act,  it  would  be  incon- 
sistent for  us  to  adopt  the  Philadelphia  Act  and 
not  also  the  practice  under  it  at  the  time  and 
previous  to  the  date  of  its  adoption. 

The  Act  of  June  16,  1836,  requiring  fifteen 
days  to  intervene  between  the  teste  and  return 
of  the  writ  was  not  expressly  repealed  by  the 
subsequent  legislation  multiplying  the  return 
days.  It  was  over  a  year  old  when  the  Act 
establishing  the  District  Court  and  creating 
monthly  return  days  was  passed,  and  was  imme 
diately  construed  as  applying  to  the  new  return 
days. 

When  the  Act  creating  the  new  return  days 
was  extended  to  Delaware  County  the  practice 
of  the  bar  seems  to  have  been  to  consider  the 
former  Act,  requiring  the  fifteen  days  between 
the  teste  and  return,  to  have  been  repealed  by 
implication  as  being  inconsistent  with  the  subse- 
quent legislation.  But  such  a  practice  is  at  best 
but  a  dangerous  experiment;  the  same  reason 
for  the  time  allowed  by  the  Act  in  favor  of 
owners  not  necessarily  parties  to  the  suit  exists 
now  as  when  the  Act  flowing  the  fifteen  days 
was  passed.  The  proceeding  being  in  rem  it  is 
essential  that  every  step  should  be  regular; 
besides  all  presumptions  are  always  favorable  to 
the  first  regixlar  construction  given  to  an  Act  of 
Assembly.  It  may  be  that  the  writ  can  issue  at 
any  time  before  the  return  day,  but  it  is  very 


doubtful  whether  judgment  could  be  taken  for 
want  of  an  appearance  until  fifteen  days  after 
service  of  the  writ,  with  the  usual  four  days«of 
grace.  The  time  for  filing  an  afiidavit  of  defence 
would  also  have  to  be  extended ;  this  would  ren- 
der the  practice  complicated  and  artificial  instead 
of  keeping  it  as  simple  as  possible.  By  following 
the  spirit  of  the  Act  and  requiring  all  such  writs 
to  issue  at  least  fifteen  days  before  the  return  day 
we  avoid  all  difficulty  as  to  the. day  when  judg- 
ment can  be  taken  by  default  of  an  appearance 
or  for  want  of  an  affidavit  of  defence.  We  have, 
therefore,  concluded  to  follow  the  Philadelphia 
practice.     Rule  absolute. 

Opinion  by  Clayton,  P.  J. 

[Cf.  Hauptt'.  Davis,  2  Weekly  Notes,  141.] 


C.  P.  No.  2.  May  31,  1880. 

Sparr  v.  Walz  et  ux. 
Mechanic's  lien — Amendment — Act  of  June  il^ 

i8ygy  not  retroactive — A  mechanic's  lien  filed 

prior  to  the  pctssage  of  this  Act  cannot  be 

amended. 

Rule  to  show  cause  why  a  mechanic's  lien 
should  not  be  amended.  The  lien  was  filed  to 
Sept.  Term,  1877,  and  was  for  painting  done  to 
four  contiguous  brick  houses,  and  the  averment 
was: — 

**  The  said  debt  .  .  .  being  a  debt  contracted  ...  at 
the  request  of  John  Foreman,  Contractor,  by  and  with 
the  consent  and  authority  of  the  said  Anna  B.  Walz,  a 
married  woman,  wife  of  the  said  Joseph  Walz,  she  being 
the  owner  or  reputed  owner"  .  .  . 

The  rule  was  to  amend  by  adding  the  aver- 
ment : — 

"And  the  said  Anna  B.  Walz  was  the  owner  of  the 
ground.  •  .  .  And  the  erection  of  said  houses  wa«  a 
necessary  and  proper  improvement  of  the  said  real  estate 
of  said  Anna  B.  Walz." 

yi  Quincy  Hunsicker,  for  the  rule,  cited : — 
Act  of  June  1 1, 1879,  P.  L.  122. 
Freund  v,  Fenner,  8  Weekly  Notes,  287. 
Thb  Court  referred  to  Sutton  v.  Clark  (7 
Weekly  Notes,  437). 
I     Rule  discharged. 

[See  Ashman  v.  Mcllvaine,  8  Weekly  Notes,  309.] 
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Thomas  et  al  v.  The  West  Jersey  Rail- 
road Company. 

Contracts  of  corporations —  Ultra  vires — A  lease 
is  such  a  contract — A  contract  to  transfer  all 
rights  and  duties  of  corporation  to  third  per- 
son not  permissible —  When  such  contract  has 
not  been  entirely  executed  corporation  not  liable 
for  unexecuted  portion —  What  is  an  executed 
contract — JRcUification  by  Legislature — Must  be 
clear  and  express —  What  not  sufficient. 

The  powers  of  corporations  are  such  as  are  conferred 
\rf  their  charters,  whether  express  or  fairly  implied. 

A  lease  or  contract  by  a  railroad  company  to  transfer 
all  its  rolling  stock,  etc.,  with  all  its  rights  and  duties, 
when  not  clearly  authorized,  is  ultra  vires  and  void. 

Any  contract  by  which  the  corporation  disables  itself 
from  performing  its  duties  to  the  public,  without  the  con- 
sent of  the  State,  is  void. 

A  mere  recognition  by  the  Legislature  that  a  lease  has 
been  made  is  not  sufficient  to  amount  to  a  ratification  of 
the  lease. 

VThen  the  contract  which  is  void  has  been  as  to  a  por- 
tion correspondingly  executed  by  both  parties,  the  cor- 
poration can  refuse  at  any  time  to  go  on  with  its  further 
performance. 

Such  contract  cannot  be  ratified  or  approved  by  the 
stockholders,  so  as  to  make  it  valid. 

Per  Miller,  J.  Contracts  fully  executed  on  both  sides, 
though  invalid  for  want  of  corporate  power,  remain  as  the 
foondation  of  rights  acquired  by  the  transaction. 

A  railroad  corporation  of  New  Jersey  having  power  to 
make  contracti  with  other  corporations  or  individuals  for 
transporting  or  conveying  passengers,  merchandize,  etc., 
Dude  a  contract  or  lease  to  three  individuals,  by  which 
all  its  rights  and  duties  were  transferred  to  them  for  twenty 
years: 

Heid^  that  such  contract  was  ultra  vires. 

The  contract  contained  a  provision  that  it  could  be  ter- 
minated by  three  months*  notice,  and  the  value  of  the  un- 
expired term  should  be  submitted  to  arbitrators  to  ascertain 
the  loss.  An  action  of  covenant  having  been  brought  for 
breach  of  contract : 

BeU^  that  as  to  the  unexpired  portion  of  term,  the  con- 
tract being  ulira  tnres,  there  could  be  no  recovery. 

The  Legislature  of  New  Jersey  by  a  subsequent  Act 
limited  the  rates  of  toll  by  the  railroad  company  and  its 
leuea: 

Vol.  IX.— 6 


J/eld,  not  sufficient  to  amount  to  a  legislative  ratification 
of  the  contract. 

Ashbury  Railway,  etc.  Co.  v,  Riche,  L.  R.  7  Ei^.  & 
Lr.  App.  653,  commented  on  and  approved. 

Error  to  the  Circuit  Court  of  the  United  States, 
for  the  Eastern  District  of  Pennsylvania. 

Covenant,  by  George  W.  Thomas,  Alfred  S. 
Porter,  and  Nathaniel  F.  Chew  against  The  West 
Jersey  Railroad  Company,  for  alleged  breach  of 
contract  or  instrument  under  seal.  Plea,  Cove- 
nants performed  absque  hoc. 

The  narr.  contained  several  counts  setting  forth 
a  contract  under  seal  by  the  plaintiffs  with  the 
Millville  and  Glassboro  Railroad,  by  which  they 
contracted  with  said  railroad  company  for  the 
lease  of  all  the  railroad  rolling  stock  of  said  com- 
pany for  the  period  of  twenty  years ;  that  by  an 
Act  of  the  Legislature  of  New  Jersey  passed  in 
1868,  the  West  Jersey  Railroad  Company,  the 
defendant,  had  succeeded  to  all  the  rights  and 
obligations  of  tf&e  said  Millville  and  Glassboro 
Raikoad  Company :  and  alleged  that  plaintiffs 
had  performed  all  their  covenants.  The  narr 
set  forth  the  agreement  at  length,  of  which  sect. 
17  was  as  follows : — 

"  That  the  party  of  the  first  part  shall  at  any  time  have 
a  right  to  put  an  end  to  this  contract  and  to  all  the  rights 
thereby  given  and  retake  possession  of  the  railroad  and 
rolling  stock  and  buildings  belonging  to  or  appurtenant 
thereto,  upon  three  months*  notice  to  that  effect  given  to 
the  party  of  the  second  part,  or  to  either  of  the  persons 
thereof.  That  upon  the  termination  of  this  contract,  ac* 
cording  to  the  notice  thus  provided,  if  the  party  of  the 
second  part  shall  so  desire,  then  the  party  of  the  first  part 
shall  and  will  appoint  a  competent  and  disinterested  per- 
son, who  together  with  another  competent  and  disinterested 
person  appointed  by  the  party  of  the  second  part  shall 
consider  and  decide  upon  the  value  of  this  contract  to  the 
party  of  the  second  part,  and  the  loss  and  damage  incurred 
by  and  justly  and  equitably  due  to  them  by  reason  of  such 
termination  thereof.  And  in  the  event  of  any  difference 
between  the  persons  so  appointed  as  aforesaid,  as  to  the 
amount  of  damage*  justly  and  equitably  due  to  the  party 
of  the  second  part  as  aforesaid,  then  and  in  such  case  the 
said  two  persons  shall  beat  liberty  to  choose  a  third  com* 
petent  and  disinterested  person,  and  the  decision  of  said 
three  persons,  if  a  third  be  chosen,  shall  be  final,  conclu- 
sive, and  binding  upon  the  parties  hereto." 

The  first  clause  of  the  agreement  was  as  fol- 
lows : — 

•*  First  That  the  party  of  the  first  part  does  hereby 
(and  for  the  purpose  of  enabling  the  party  of  the  second 
part  to  fulfil  this  contract),  entrust  to  their  possession  and 
care  and  subject  to  the  provisions  of  this  contract,  all  the 
roadway  and  superstructure  buildings,  machine  shops, 
offices,  stations,  rolling  stock,  machinery  implements,  and 
materials  on  and  along  the  line  of  said  railroad  of  which 
a  schedule  is  hereto  annexed  marked  A. 

Various  other  provisions  were  contained  in  the 
agreement  showing  a  complete  transfer  to  the 
plaintiff  of  the  property  above  described,  to- 
gether with  the  right  to  use  the  railroad,  take  the 
tolls,  etc.     The  plaintiffs  agreed  to  pay  to  the 
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Millville  and  Glassboro  one-half  the  gross  receipts 
and  a  further  sum  of  f  10,000  per  annum. 

The  breach  alleged  was  the  violation  of  the 
1 7  th  clause  in  the  agreement ;  that  the  said  three 
months'  notice  had  been  given,  but  that  the  West 
Jersey  Railroad  Company,  which  had  succeeded 
to  the  rights  and  obligations  of  the  Millville  and 
Glassboro  Railroad  Company,  had  failed  to  pay 
the  value  of  the  unexpired  portion  of  the  con- 
tract. 

Upon  the  trial  of  the  cause  the  plaintiffs  of- 
fered the  contract  in  evidence. 

Also  Act  of  March  9,  1859,  incorporating  the 
Millville  and  Glassboro  Railroad  Co.  Also  Act 
of  New  Jersey  of  April  10,  1867,  a  supplement 
to  said  Act,  as  showing  ratification.  It  was  as 
follows : — 

"  That  it  shall  be  unlawful  for  the  directors,  lessees^  or 
agents  of  said  railroad  to  charge  more  than  three  and  a 
half  cents  per  mile  for  the  carrying  of  passengers,  andsisC 
cents  per  ton  per  mile  for  the  carrying  of  freight  or  mer- 
chandize of  any  description,  unless  a  single  package 
weighing  less  than  one  hundred  pounds ;  nor  shall  more 
than  one-half  the  above  rate  be  charged  for  carying  any 
fertilizing  materials,  either  in  their  own  cars  or  cars  of 
other  -companies  running  over  said  railroad :  Provided^ 
That  nothing  contained  in  this  Act  shall  deprive  the  said 
railroad  company,  or  its  lessees^  of  the  benetits  of  the  pro- 
vision of  ^n  Act  entitled  '  An  Act  relative  to  freights  and 
fares  on  railways  in  this  State/  etc.*' 

They  then  offered  to  show  that,  at  the  date  of 
this  Act,  it  was  well  known  that  the  plaintiffs 
were  lessees  acting  under  the  lease. 

The  13th  section  of  the  former  Act  was  as  fol- 
lows : — 

"  That  it  shall  be  lawful  for  the  said  company  at  any 
time  during^  the  continuance  of  its  charter  to  make  con- 
tracts and  engagements  with  any  other  corporation,  or 
with  individuals  for  the  transporting  or  carrying  any  kinds 
of  goods,  produce,  merchandize,  freight,  or  passengers, 
and  to  enforce  the  fulfilment  of  such  contracts." 

They  then  offered  to  prove  that  the  notice  was 
given  by  the  Millville  and  Glassboro  Railroad  Co. 
This  was  objected  to,  and  excluded. 

They  then  further  offered  in  evidence  an  Act 
to  consolidate  the  railroad  lines  of  New  Jersey, 
approved  March  18,  1868.  Also  agreement  of 
consolidation  between  the  Millville  and  Glassboro 
Railroad  Company  and  the  West  Jersey  Railroad 
Company,  and  a  deed  from  same  to  same.  Also 
to  prove  consent  of  stockholders  to  consolida- 
tion as  provided  by  Act  of  New  Jersey  of  March, 
1868. 

The  Court  excluded  all  the  testimony  on  the 
ground  that  the  lease  by  the  Millville  and  Glass- 
boro Railroad  Company  was  ultra  vires  and  void, 
and  directed  the  jury  to  find  for  the  defendant. 

Verdict  accordingly,  and  judgment  thereon. 
The  plaintiffs  took  this  writ,  assigning  for  error 
the  rulings  on  the  evidence  and  the  instruction 
to  the  jury  as  above  set  forth. 


A.  Sydney  Biddle  and  George  W,  Biddle 
(with  them  Peter  L,  Voorhees)^  for  plaintiffs  in 
error. 

The  contract  of  October  8,  1863,  was  intra 
vires f  because  authorized  by  the  Act  of  incor- 
poration. The  13th  section  of  the  Act  of  March 
9, 1859,  incorporating  the  Mill ville  and  Glassboro 
Railroad  Company  clearly  confers  the  power 
claimed  "here.  What  language  could  be  more 
appropriate  to  confer  a  power  of  leasing?  The 
lessees  were  in  open  possession  of  the  road  at  the 
time  of  the  passage  of  the  Act  of  April  10, 1867, 
and  that  Act  clearly  recognized  the  existence  of 
the  lease  and  its  legality. 

Ecclesi.  Com.  v.  Railway  Co.,  4  Chan.  Div.  845. 

Moreover  the  agreement  of  October  8,  1863, 
was  not  a  lease  strictly.  It  was  a  mere  appoint- 
ment of  agents  to  run  the  road.  The  various 
provisions  of  the  agreement  show  this  plainly. 

But  the  authorities  show  clearly  that  such  con- 
tracts as  this  are  permissible.  Featherstonhaugh 
V,  Lee  Morr  Porcelain  Co.  (L.  R.  i  Eq.  Cas.  318, 
331,  334)  was  a  case  very  much  like  the  present 
one.  There  was  in  that  case  a  lease  for  twenty- 
one  years,  and  the  language  of  the  Vice-Chan- 
cellor is  peculiarly  applicable  to  this  case.  See 
also — 

Midland  R.  W.  Co.  v.  G.  W.  R.  W.  Co.,  L.  R.  8 
Ch.  App.  841,  851,  856,  857. 

This  case  must  not  be  confounded  with  those 
where  the  stockholders  are  entitled  to  an  injunc- 
tion to  restrain  acts  which  are  not  authorized  by 
the  charter.  The  following  are  cases  of  tlm 
class: — 

Macgregor  v.  The  Dover,  etc.,  Co.,  18  Ad.  &  El.  (N. 

S.)6i8. 
Colman  v.  Eastern  Counties  R.  W.  C,  10  Beav.  i. 

These  cases  have  been  criticized  in  England. 
Mayor,  etc.,  v.  Norfolk  R.  W.  Co.,  4  Ell.  &  Bl.  413. 
Taylor  v,  R.  W.  Co.,  L.  R.  2  Ex.  375. 
R.  W.  Co.  V.  Hawkes.5  H.  of  L.C.  331. 
See,  also,  Robins  v,  Embry,  i  Sm.  &  M.  (Ch.  R.) 

268. 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  R.  370. 
LlancUy  Rid.  Co.  v.  The  London,  etc.,  Co.,  L.  R. 

8  Ch.  App.  943. 
Galveston  R.  R.  Co.  v.  Cowdrey,  II  Wall.  459. 

The  mere  fact  that  the  agreement  contains  a 
clause  that  the  lessees  shall  be  liable  to  the  public 
does  not  alter  this;  the  fact  being  that  the 
chartered  company  still  remains  liable. 

Langley  v.  Boston  &  Maine  R.  R.  Co.,  10  Gray,  103. 
York,  etc.,  R.  R.  Co.  v.  Winans.  17  Howard,  30. 
Bissell  V,  The  Michigan,  etc.,  R.  R.  Co.,  22  N^  Y. 
258. 

The  contract  was  authorized  inasmuch  as  it 
was  neither  directly  nor  impliedly  forbidden  by 
the  charter. 

Angell  &  Ames  on  Corp.,  sect.  191. 

Taylor  v.  The  Chichester,  etc.,  R.  W.  Co.,  L.  R.  2 

Ex.  375.     Per  Blackurn,  J. 
The  Mayor,  etc.,  Norfolk  R.  W.  Co.,  4  EU.  &  Bl. 
413.     Per  Erle,  C.  J. 
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R.  W.  Co.  V,  Hawkes,  5  H.  of  L.  C.  371.     Per  Lord 

St.  Leonards. 
South  Wales  R.  W.  Co.  v,  Redmond,  10  C.  B.  (N. 
S.)  675,  686. 
The  defence  is  not  admissible,  because  the 
stockholders  have  assented  to  the  contract. 
Hare  v,  R.  W.  Co.,  2  J.  &  Hem.  80,  121. 
Phosphate  Co.  v.  Green,  L.  R.  7  C.  P.  43. 
Erie  R.  W.  Co.  v.  The  Morris  &  Essex  R.  R.  Co.,  6 

C  E.  Gr.  Ch.  (21  N.  J.  R.)  283,  289. 
Del.,  L.  &  W.  R.  Co.  v.  Erie  R.  Co.,  Id.  301. 
And  when  the  transaction  is  complete  the  plea 
of  u//ra  vires  is  not  available. 

Silver  Lake  Bank  v.  North,  4  Johns.  Ch,  R.  370. 
Steamboat  Co.  v.  McCutcheon,  13  Penna.  St.  13. 
Oneida  Bankt^.  Ontario  Bank,  21  N.  Y.  490. 
Bissell  V.  Mich.  South.  R.  R  ,  22  N.  Y.  258. 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.,  62. 
Steam  Co.  v.  Weed,  17  Barb.  378. 
Moss  V,  Mining  Co.,  5  Hill,  137. 
Grant  v.  Coal  Co.,  80  Penna.  St.  208. 
Oil  Creek  R.  R.  Co.  v,  Penna.  Trans.  Co.,  ^^  Penna. 

St.  160. 
McCluerv.  Manchester,  etc.,  R.  R.,  13  Gray,  124. 
Gifford  V,  N.  J.  R.  R.,  2  Stockton,  177. 
Galveston  R.  R.  v,  Cowdrey,  11  Wall.  459. 
Smith  V.  Sheeley,  12  Wall.  358. 
Kelly  V,  Transportation  Co.,  3  Oregon,  189. 
Weber  v.  Agricultural  Society,  44  Iowa,  239,  and 
others. 
Samuel  Dickson  (with  whom  were  J.  C.  Bul- 
litt and  A.  Browmng)\  for  defendant  in  error. 

(i)  The  agreement  gave  to  the  plaintiffs  in 
error  the  exclusive  control  and  use  of  the  rail- 
road of  the  Millville  and  Glassboro  R.  R.  Co., 
and  devolved  upon  them  the  exercise  of  all  its 
duties  and  obligations  to  the  public.  Such  an 
attempted  delegation  of  corporate  powers  is  with- 
in the  strict  meaning  of  the  term  ultra  vires. 
The  various  senses  in  which  the  phrase  has  been 
used  are  considered  in  Green's  Brice's  Ultra 
Vires y  34,  49.     See,  also — 

Earl  of  Shrewsbury  V.  R.  W.  Co.,  L.  R.  i  Eq.  618. 
Whatever  exceptions  may  have  been  estab- 
lished, it  is  well  settled  that  the  fact  that  a  cor- 
poration has  received  the  consideration,  does  not 
involve  it  in  liability  upon  a  contract  if  it  can 
be  shown  that  it  is  clearly  ultra  vires  of  the  cor- 
poration itself. 

Green's  Brice's  UUra  Wr«,427,6o8. 
Miner's  Ditch  Co.  v.  Zellerbach,  37  Cal.  579. 
Such  a  contract  is  incapable  of  ratification  by 
the  consent  of  all  the  stockholders,  and  this  upon 
grounds  of  public  policy,  as  to  hold  otherwise 
would  be  to  repeal  the  limitations  contained  in 
the  charter  upon  the  powers  of  the  corporation, 
and  no  stranger  dealing  with  the  corporation  can 
allege  ignorance  of  those  limitations. 

See  remarks  of  Parke,  B.,  in  South  Yorkshire 
R.  W.  Co.  V,  Great  Northern  Co.  (9  Ex.  75-84), 
cited  with  approval  in  Shrewsbury  &  Birming- 
ham R,  W.  Co.  V.  Western  R.  R.  Co.  (6  H.  L. 
C.  113);  of  Blackburn,  J.,  in  Taylor  v.  Rail- 
way Company  (I..  R.  2  Ex.  379) ;  and  of  Sel- 
DEN,  J.,  in  Bissell  v.  R.  R.  Co.  (22  N.  Y.  289, 
290).     See,  also— 


East  Anglian  R.  W.  Co.   v.  Eastern  Counties  R. 
W.  Co.,  II  C.  B.  803. 

Pearce  v,  R.  R.  Co.,  21  Howd.  441. 

Navigation  Co.  v.  Dandridge,  8  Gill  &  J.  248,  3 1 9. 

Wecklerz'.  Bank,  42  Md.  581. 

R.  R.  Co.  V,  R.  R.  Co.,  20  N.  J.  Eq.  543. 
The  latest  and  most  satisfactory  exposition  of 
the  law  on  the  subject  is  given  by  Lords  Cairns 
and  Selborne,  in  the  case  of  Asbbury  Railway 
Carriage  and  Iron  Co.  v.  Riche  (7  Eng.  &  Ir. 
App.  653). 

(2)  The  cases  relied  upon  by  the  other  side 
related  to  business  corporations,  which  are  but 
simple  partnerships  with  limited  liability,  and 
are  put  upon  the  ground,  that  the  contract  has 
not  been  expressly  or  impliedly  forbidden. 

Banks'.  Matthews, 8 Otto, 621. 

Mining  Co.  v.  Bank,  6  Otto,  640. 
But  this  was  a  railroad  company  endowed  with 
prerogative  franchises  and  charged  with  duties 
to  the  public,  and  a  transfer  by  way  of  lease  or 
mortgage  of  such  franchises,  where  not  expressly 
authorized,  has  always  been  declared  illegal  and 
void. 

I  Redfield  on  Railways,  87;    ..ngell  and  Ames  on 
Corporations,  S.  191. 

1  Red.  on  R.  W.,  588-592. 

York  and  Maryland  R.  R.  v.  Winans,  17  How.  30. 
Black  V.  D.  &  R.  Canal  Co,  7  C.  E.  Gr.  130. 
Wood  V.  Bedford  R.  R.,  8  Phila.  94. 

(3)  This  contract  is  clearly  and  in  terms  a 
lease,  and  answers  to  every  definition  of  such  a 
contract. 

2  Biackstone,  140. 

Smith's  Landlord  and  Tenant,  851. 
But  even  traffic  contracts,  which  amount  to  a 
delegation  of  the  powers  and  duties  of  a  railroad 
corporation,  are  equally  bad  as  an  avowed  lease. 
The  Courts  look  to  the  substance  of  the  contract, 
and  disregard  the  disguise. 

Great  Northern  R.  W.  Co.  v.  Eastern  Co.»s  R.  W. 

Co.,  9  Hare,  306. 
Winch  V.  Birkenhead  R.  W.  Co.,  5  De G.  &  Sm.  562. 
Midland  R.  W.  Co        G.  W.  R.  W.  Co.,  L.  R.  8 
Ch.  App.  841. 

(4)  The  action  is  not  brought  upon  an  exe- 
cuted consideration,  or  for  services  done,  but  for 
*'  the  value  of  the  contract,"  /.  ^.,  for  the  value 
of  services  prevented,  and  is,  therefore,  for  the 
breach  of  an  executory  agreement ;  and  the  au- 
thorities relied  upon  by  the  other  side  are  inap- 
plicable. 

I  Chhty  on  PI. ,  340. 

Fe wings  v,  Tisdal,  I  Ex.  295. 

(5)  The  Act  of  April,  1867,  is  not  a  legislative 
ratification.  It  was  .not  passed  to  grant  powers, 
but  to  impose  restrictions,  and  cannot  be  held  to 
give  a  power  to  lease  without  striking  out  the 
words  *  *  directors  and  agents.  * '  Such  powers  are 
not  granted  by  intendment  or  implication. 

Weil  V,  Ricord,  9  C.  E.  Gr.,  169. 
Miller  v.  Canal  Commissioners,  9  Harris,  23. 
Howard  y.  Earl  of  Shrewsbury,  L.  R.  2  Ch.  App. 
760-774. 
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Kent  Coast  Ry.  Co.  v.  London  C  &  D.  Co.,  L.  R. 
3  Ch.  App.  656. 
The  last  case  is  singularly  like  the  present,  and 
decisive  of  the  question. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  Court. 

The  plaintiffs  in  error  entered  into  a  contract 
on  the  8th  day  of  October,  1863,  with  the  Mil- 
ville  and  Glassboro  Railroad  Company  of  New 
Jersey,  which^  in  the  resolution  of  the  board  of 
directors  by  whom  it  was  initiated,  is  called  a 
lease  of  the  road.  This  agreement  was  con- 
firmed by  a  vote  of  the  stockholders,  and  was  to 
continue  for  a  period  of  twenty  years  from  the 
first  day  of  April,  1863. 

It,  however,  contained  a  provision  that  the 
railroad  company  could  at  any  time  put  an  end 
to  it  upon  three  months'  notice  to  the  other 
party ;  but  in  that  event  arbitrators  were  to  be 
chosen  who  should  decide  upon  the  value  of  the 
contract  and  the  amount  of  damages  incurred  by 
and  equitably  and  justly  due  to  the  other  party 
by  reason  of  such  action.  Under  this  provision 
the  railroad  company  ended  the  contract  and 
resumed  possession  of  the  road  April  i,  1868. 

About  this  time,  by  Acts  of  the  New  Jersey 
Legislature,  the  Milville  and  Glassboro  Railroad 
Company  was  consolidated  with  the  West  Jersey 
Railroad  Company,  which  succeeded  to  ail  the 
rights  and  obligations  of  the  former  company, 
and  the  road  was  delivered  by  plaintiffs,  on  the 
first  of  April,  1868,  to  the  latter. 

Efforts  at  arbitration,  which  it  is  unnecessary 
to  recite  here,  having  proved  abortive,  the  plain- 
tiffs in  en:or  brought  the  present  action  in  the 
Circuit  Court  for  the  Eastern  District  of  Penn- 
sylvania to  recover  the  value  of  the  contract  and 
the  damages  sustained  by  them  by  its  termination 
under  the  clause  of  the  agreement  already  men- 
tioned. 

The  Court  held  the  contract  void,  and  in- 
structed the  jury  to  find  a  verdict  for  defendants. 
This  writ  of  error  brings  up  the  judgment  en- 
tered on  that  verdict  for  review. 

The  ground  on  which  the  Court  so  held,  and 
n  which  the  ruling  is  supported  in  argument 

.e,  is,  that  the  contract  amounted  to  a  lease, 
oy  which  the  railroad,  rolling-stock,  and  fran- 
chises of  the  corporation  were  transferred  to 
plaintiffs,  and  that  such  a  contract  was  uUra  vires 
of  the  company. 

It  is  denied  by  appellants  that  the  contract  can 
be  fairly  called  a  lease.  But  we  know  of  no  ele- 
ment of  a  lease  which  is  wanting  in  this  instru- 
ment. **A  lease  for  years  is  a  contract  between 
lessor  and  lessee,  for  possession  of  lands,  etc., 
on  the  one  side,  and  a  recompense  by  rent  or 
other  consideration  on  the  other.'*  (4  Bacon's 
Abridgment,  632.)     ''Anything  corporeal  or  in- 


corporeal lying  in  livery  or  in  grant  may  be  the 
subject-matter  of  a  lease,  and,  therefore,  not 
only  lands  and  houses,  but  commons,  ways,  fish- 
eries, franchises,  estovers,  annuities,  rent  charges, 
and  all  other  incorporeal  hereditaments  are  in- 
cluded in  the  common-law  rule."  (Bouvier's 
Law  Dictionary,  "Lease;"  i  Washburn  Real 
Property,  310,  old  paging.) 

The  railroad  and  all  its  appurtenances  and 
franchises,  including  the  right  to  do  the  business 
of  a  railroad  and  collect  the  proper  tolls,  are 
leased  to  the  plaintiffs  for  a  period  of  twenty 
years  by  the  corporation.  In  return,  it  receives 
from  plaintiffs  one-half  of  all  the  gross  earnings 
of  the  road  as  rent.  The  usual  right  of  re-entry 
for  failure  to  perform  covenants  in  addition  to 
the  special  right  to  terminate  the  lease  on  notice, 
is  found  in  the  instrument,  and  the  usual  cove- 
nant for  repairs  and  proper  running  of  the  road, 
equivalent  to  good  husbandry  on  a  farm,  is  also 
there. 

The  provision  for  complete  possession,  con- 
trol, and  use  of  the  property  of  the  company 
and  its  franchises  by  the  lessees  is  perfect.  No- 
thing is  left  in  the  lessor  but  the  right  to  receive 
rent.  No  power  of  control  in  the  management 
of  the  road  and  the  exercise  of  the  franchises  of 
the  company.  A  solitary  exception  to  this  state- 
ment, of  no  value  in  the  actual  control  of  its 
affairs,  is  found  in  the  sixth  clause  of  the  lease, 
which  is  a  covenant  that  the  lessees  will  dis- 
charge any  one  in  their  service  on  the  request  of 
the  corporation,  evidenced  by  a  resolution  of  the 
board  of  directors. 

But  while  we  are  satisfied  that  the  contract  is 
both  technically  and  in  its  essential  character  a 
lease,  we  do  not  see  that  the  decision  of  that 
point  either  way  affects  the  question  on  which  we 
are  to  pass.  That  question  is  whether  the  rail- 
road company  exceeded  its  powers  in  making 
the  contract,  by  whatever  name  it  may  be  called, 
so  that  it  is  void. 

It  is,  perhaps,  as  well  to  consider  this  question 
in  the  order  of  its  presentation  by  the  learned 
counsel  for  plaintiffs,  upon  whom  the  burden  of 
showing  the  error  of  the  Circuit  Court  devolved 
the  duty  of  proving  one  of  the  following  propo- 
sitions:— 

(i)  The  contract  was  within  the  powers  granted 
to  the  railroad  company  by  the  Act  of  the  New 
Jersey  Legislature  under  which  it  was  organized. 

(2)  That  if  this  be  not  established,  the  lease 
was  afterwards  ratified  and  approved  by  another 
Act  of  that  Legislature. 

(3)  That  if  both  these  propositions  are  found 
to  be  untenable,  the  contract  became  an  exe- 
cuted agreement  under  which  the  rights  acquired 
by  plaintiffs  should  be  legally  respected. 

The  authority  to  make  this  lease  is  placed  by 
coimsel  primarily  in  the  following  language  of 
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the  thirteenth  section  of  the  company's  charter : 
"That  it  shall  be  lawful  for  the  fetid  company, 
at  any  time  during  the  continuance  of  its  char- 
ter, to  make  contracts  and  engagements  with  any 
other  corporation,  or  with  individuals,  for  the 
transporting  or  conveying  any  kinds  of  goods, 
produce,  merchandise,  freight,  or  passengers, 
and  to  enforce  the  fulfilment  of  such  contracts.'* 
This  is  no  more  than  saying  **  you  may  do  the 
business  of  carrying  goods  and  passengers  and 
may  make  contracts  for  doing  that  business. 
Such  contracts  you  may  make  with  any  other 
corporation  or  with  incUviduals."  No  doubt  a 
contract  by  which  the  goods  received  from  other 
railroads  or  carrying  companies  should  be  car- 
ried over  the  road  of  this  company,  or  by  which 
goods  or  passengers  from  this  road  should  be  car- 
ried by  other  railroads,  whether  connecting  im- 
mediately with  them  or  not,  are  within  this  power, 
and  are  probably  the  main  object  of  the  clause. 
But  it  is  impossible,  under  any  sound  rule  of 
construction,  to  find  in  the  language  here  used  a 
permission  to  sell,  to  lease,  or  to  transfer  the  en- 
tire road  and  the  rights  and  franchises  of  the 
corporation  to  others.  To  do  so,  is  to  deprive 
the  company  of  the  power  of  making  those  con 
tracts  which  this  clause  confers  and  of  performing 
the  duties  which  it  implies. 

In  the  case  of  the  Ashbury  Railway-Carriage 
and  Iron  Co.  v.  Riche,  decided  in  the  House  of 
Lords  in  1875,  and  reported  in  7  English  and 
Irish  Appeal  Cases,  653,  the  memorandum  of 
association,  which,  as  Lord  Cairns  said,  stands 
under  the  Act  of  1862  in  place  of  a  legislative 
charter,  thus  described  the  business  which  the 
association  was  authorized  to  conduct :  **  The 
objects  for  which  this  company  is  established  are 
to  make,  sell,  or  lend  on  hire,  railway-carriages 
and  engines,  and  all  kinds  of  railway  plant,  fit- 
tings, machinery,  and  rolling-stock ;  and  to  carry 
on  the  business  of  tnecharucal  engineers  and  gen- 
eral contractors ;  to  purchase  and  sell  as  mer- 
chants, timber,  coal,  metals,  or  other  materials ; 
and  to  buy  and  sell  any  such  materials  on  com- 
mission or  as  agents."  This  company  purchased 
a  concession  for  a  railroad  in  Belgium,  and  en- 
tered into  a  contract  for  its  construction,  on 
which  it  paid  large  sums  of  money.  The  com- 
pany was  sued  afterwards  on  the  agreement  with 
Riche,  the  contractor,  and  the  contract  was  held 
valid  in  the  Exchequer  Chamber  by  a  majority 
of  the  Judges,  on  the  ground  that  wlule  it  was  in 
excess  of  the  power  conferred  on  the  directors 
by  the  memorandum,  it  had  been  made  valid  by 
ratification  of  the  shareholders,  to  whom  it  had 
been  submitted.  ITie  House  of  Lords  reversed 
this  judgment,  holding  unanimously  that  the  con- 
tract was  beyond  the  powers  conferred  by  the 
memorandum  above  recited,  and  being  beyond 
the  powers  of  the  association,  no  vote  of  the 


shareholders  whatever  could  make  it  valid.  The 
case  is  otherwise  important  in  its  relation  to  the 
one  before  us,  but  it  is  cited  here  for  its  parallel- 
ism in  the  construction  of  the  clause  defining  the 
powers  of  the  company. 

If  a  memorandum  which  described  the  parties 
as  engaging  in  furnishing  nearly  all  the  materials, 
machinery,  and  rolling-stock  which  go  to  make 
a  railroad  and  its  equipments,  and  then  empow- 
ered them  to  carry  on  the  business  of  mecliani- 
cal  engineers  and  general  contractors,  cannot 
authorize  a  contract  to  build  a  railroad,  surely 
the  authority  to  build  a  railroad  and  to  contract 
for  carrying  passengers  and  goods  over  its  own 
road  and  over  others  is  no  authority  to  lease  out 
the  road  and  with  the  lease  to  part  with  all  its 
powers  to  another  company  or  to  individuals. 
We  do  not  think  there  is  anything  in  the  lan- 
guage of  the  charter  which  authorized  the  making 
of  this  agreement. 

It  is  next  insisted,  in  the  language  of  counsel, 
that  though  this  may  be  so,  "a  corporate  body 
may  (as  at  common  law)  do  any  act  which  is  not 
either  expressly  or  impliedly  prohibited  by  its 
charter ;  although  where  the  act  is  unauthorized 
by  the  charter  a  shareholder  may  enjoin  its  ex- 
ecution ;  and  the  State  may,  by  proper  process, 
forfeit  the  charter."  We  do  not  concur  in  this 
proposition.  We  take  the  general  doctrine  to 
be  in  this  country,  though  there  may  be  excep- 
tional cases  and  some  authorities  to  the  contrary, 
that  the  powers  of  corporations  organized  under 
legislative  statutes  are  such  and  such  only  as 
those  statutes  confer.  Conceding  the  rule  appli- 
cable to  all  statutes,  that  what  is  fairly  implied  is 
as  much  granted  as  what  is  expressed,  it  remains 
that  the  charter  of  a  corporation  is  the  measure 
of  its  powers,  and  that  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others. 

This  class  of  subjects  has  received  much  con- 
sideration of  late  years  in  the  English  courts, 
and  counsel  on  both  sides  of  the  present  case 
have  relied  largely  on  the  decisions  of  those 
courts.  Among  the  cases  cited  by  both  sides 
is  that  of  the  East  Anglian  Railway  Co.  v.  The 
Eastern  Counties  Railway  Co.  (11  Com.  Bench 
R.  803).  In  that  case  the  Eastern  Counties 
Railway  Company  had  made  a  contract  in  which, 
among  other  things,  it  covenanted  to  take  a 
lease  of  several  other  railroads  whose  companies 
had  introduced  into  Parliament  a  bill  for  consoli- 
dation under  the  name  of  East  Anghan  Railway 
Company,  and  to  assume  the  payment  of  the  par- 
liamentary expenses  of  this  act  of  consolidation. 
This  covenant  was  held  void  as  beyond  the  power 
conferred  by  the  charter  '  They  cannot,"  said 
the  Court,  '*  engage  in  a  new  trade,  because  they 
are  incorporated  only  for  the  purpose  of  making 
and  maintaining  the  Eastern  Counties  Railway. 
What  additional  power  do  they  acquire  from  the 
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fact  that  the  undertaking  may  in  some  way  ben- 
efit their  line  ?  Whatever  may  be  the  object  or 
prospect  of  success,  they  are  still  but  a  corpora- 
tion for  the  purpose  only  of  making  and  main- 
taining the  Eastern  Counties  Railway;  and  if 
they  cannot  embark  in  new  trades  because  they 
have  only  a  limited  authority,  for  the  same  rea- 
son thev  can  do  nothing  not  authorized  by  their 
Act  ana  not  within  the  scope  of  their  authority." 
This  case,  decided  in  185 1,  was  afterwards  cited 
with  approval  by  the  Lord  Chancellor  in  1857, 
in  delivering  the  opinion  of  the  House  of  Lords 
in  the  case  of  Eastern  Counties  Railway  Com- 
pany V.  Hawkes  (5  Clark's  House  of  Lords  Re- 
ports, 347),  and  it  is  there  stated  that  it  was  also 
acted  on  and  recognized  in  the  Exchequer  Cham- 
ber in  the  case  of  MacGregor  v.  The  Deal  and 
Dover  Railway  Company  (22  Law  J.,  Queen's 
Bench,  69).  Both  these  cases  are  cited  approv- 
ingly in  the  opinion  of  Lord  Cairns  in  the  case 
of  the  Ashbury  Company,  on  appeal  in  the 
House  of  Lords. 

This  latter  case,  as  decided  in  the  Exchequer 
Chamber  (Law  Reports,  9  Exch.,  224),  is  much 
relied  on  by  counsel  for  plaintiffs  here  as  show- 
ing that  though  the  contract  may  be  ultra  vires 
when  made  by  the  directors,  it  may  be  enforced 
if  afterwards  ratified  by  the  shareholders  or  if 
partly  executed.  But  in  the  House  of  Lords, 
where  the  case  came  on  appeal,  this  principle  was 
overruled  unanimously  in  opinions  delivered  by 
Lord  Chancellor  Cairns,  Lords  Selborne, 
Chelmsford,  Hatherley,  and  0*Hagan,  and 
the  broad  doctrine  established  that  a  contract  not 
within  the  scope  of  the  powers  conferred  on  the 
corporation  cannot  be  made  valid  by  the  assent 
of  every  one  of  the  shareholders,  nor  can  it  by 
any  partial  performance  become  the  foundation 
of  a  right  of  action. 

It  would  be  a  waste  of  time  to  attempt  to  ex- 
amine the.  American  cases  on  the  subject,  which 
are  more  or  less  conflicting,  but  we  think  we  are 
warranted  in  saying  that  this  latest  decision  of 
the  House  of  Lords  represents  the  decided  pre- 
ponderance of  authority,  both  in  this  country  and 
in  England,  and  is  based  upon  sound  principle. 

There  is  another  principle  of  equal  importance 
and  equally  conclusive  against  the  validity  of  this 
contract,  which  if  not  coming  exactly  within  the 
doctrine  of  ultra  vires  as  we  have  just  discussed 
it,  shows  very  clearly  that  the  railroad  company 
was  without  the  power  to  make  such  a  contract. 
That  principle  is  that  where  a  corporation,  like  a 
railroad  company,  has  granted  to  it  by  charter  a 
franchise  intended  in  large  measure  to  be  exer- 
cised for  the*  public  good,  the  due  performance 
of  those  functions  being  the  consideration  of  the 
]  ublic  grant,  any  contract  which  disables  the 
corporation  from  performing  those  functions, 
which  imdertakes,  without  the  consent  of  the 


State,  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve  the 
grantees  of  the  burden  which  it  imposes,  is  a  vio- 
lation of  the  contract  with  the  State,  and  is  void 
as  against  public  policy.  This  doctrine  is  asserted 
with  remarkable  clearness  in  the  opinion  of  this 
Court,  delivered  by  Mr.  Justice  Campbell,  in 
the  case  of  The  York  and  Maryland  Line  Rail- 
road Co.  V,  Winans  (17  Howard,  30).  The  cor- 
poration  in  that  case  was  chartered  to  build  and 
maintain  a  railroad  in  Pennsylvania  by  the  Legis- 
lature of  that  State.  The  stock  in  it  was  taken 
by  a  Maryland  corporation,  called  the  Baltimore 
and  Susquehanna  Railroad  Company,  and  the 
entire  management  of  the  road  was  committed  to 
the  Maryland  company,  which  appointed  all  the 
officers  and-  agents  upon  it  and  furnished  the 
rolling  stock.  In  reference  to  this  state  of  things 
and  its  effect  upon  the  liability  of  the  Pennsyl- 
vania corporation  for  infringing  a  patent  of  the 
defendant  in  error,  Winans,  this  Court  said: 
*'This  conclusion  (argument)  implies  that  the 
duties  imposed  upon  plaintiff  (in  error)  by  the 
charter  are  fulfilled  by  the  construction  of  the 
road,  and  that  by  alienating  its  right  to  use,  and 
its  powers  of  control  and  super\'ision,  it  may 
avoid  further  responsibility.  But  these  acts  in- 
volve an  overturning  of  the  relations  which  the 
charter  has  arranged  between  the  Legislature 
and  the  community.  Important  franchises  were 
conferred  upon  the  corporation  to  enable  it  to 
provide  facilities  for  communication  and  inter- 
course required  for  public  convenience.  Corpo- 
rate management  and  control  over  these  were 
prescribed,  and  corporate  responsibility  for 
their  insufficiency  provided  as  a  remuneration 
for  their  grant.  The  corporation  cannot  absolve 
itself  from  the  performance  of  its  obligations 
without  the  consent  of  the  Legislature.  (Beman 
V,  RufTord,  i  Simon  N.  S.  550 ;  Winch  v,  B. 
and  L.  Railway  Company,  13  Eng.  Law  and 
Equity,  506.)'' 

And  in  the  case  of  Black  v.  Delaware  and 
Raritan  Canal  Co.  (7  C.  E.  Green  N.  Jer.  Eq., 
399),  Chancellor  Zabriskie  says:  **It  maybe 
considered  as  settled  that  a  corporation  cannot 
lease  or  alienate  any  franchise,  or  any  property 
necessary  to  perform  its  obligations  and  duties  to 
the  State,  without  legislative  authority.**  For 
this  he  cites  some  ten  or  twelve  decided  cases  in 
England  and  in  this  country. 

This  brings  us  to  the  proposition  that  the 
Legislature  of  New  Jersey  has  given  her  consent 
by  an  Act  which  amounts  to  a  ratification  of  this 
lease.  That  Act  is  entitled  **  A  supplement  to 
the  Act  entitled  an  Act  to  incorporate  the  Mill- 
ville  and  Glassboro  Railroad  Company,'*  ap- 
proved April  10,  1867 ;  and  its  only  purpose 
was  to  regulate  the  rates  at  which  freight  and 
passengers  should  be  carried.     It  reads  asfol- 
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lows:  Be  it  enacted,  etc.,  *«  That  it  shall  be  un- 
lawful for  the  directors,  lessees  or  agents  of  said 
railroad,  to  charge  more  than  three  and  a  half 
cents  per  mile  for  the  carrying  of  passengers,  and 
six  cents  per  ton  per  mile  for  the  carrying  of 
freight  or  merchandise  of  any  description,  unless 
a  single  package  weighing  less  than  one  hundred 
pounds;  nor  shall  more  than  one-half  of  the 
above  rate  be  charged  for  carrying  any  fertilizing 
materials,  either  in  their  own  cars  or  cars  of 
other  companies  running  over  said  railroad  :  Pro- 
videdy  That  nothing  contained  in  this  Act  shall 
deprive  the  said  railroad  company,  or  its  lessees, 
of  the  benefits  of  the  provisionsof  an  Act  entitled 
*An  Act  relative  to  freights  and  fares  on  railways 
in  the  State,'  approved  March  4,  1858,  and  ap- 
plicable to  all  other  railroads  in  this  State.** 

It  may  be  fairly  inferred  that  the  Legislature 
knew  at  the  time  the  statute  was  passed  that 
plaintiffs  were  running  the  road  and  claiming  to 
do  so  as  lessees  of  the  corporation.  It  was  not 
important  for  the  purpose  of  the  Act  to  decide 
whether  this  was  done  under  a  lawful  contract  or 
not  No  inquiry  was  probably  made  as  to  the 
terms  of  that  lease,  as  no  information  on  that 
subject  was  needed.  The  Legislature  was  de- 
termined that  whoever  did  run  the  road  and  ex- 
ercise the  franchises  conferred  on  the  company, 
and  under  whatever  claim  of  right  this  was  done, 
should  be  bound  by  the  rates  of  fare  established 
by  the  Act.  Hence,  without  undertaking  to  de- 
cide in  whom  was  the  right  to  the  control  of  the 
road,  language  was  used  which  included  the  di- 
rectors, lessees,  and  agents  of  the  railroad.  The 
mention  of  the  lessees  no  more  implies  a  ratifi- 
cation of  the  contract  of  lease  than  the  word 
directors  would  imply  a  disapproval  of  the  con- 
tract. It  is  not  by  such  an  incidental  use  of  the 
word  lessees  in  an  effort  to  make  sure  that  all 
who  collected  fares  should  be  bound  by  the  law, 
that  a  contract  unauthorized  by  the  clmrter,  and 
forbidden  by  public  policy,  is  to  be  made  valid 
and  ratified  by  the  State. 

It  remains  to  consider  the  suggestion  that  the 
contract,  having  been  executed,  the  doctrine  of 
ultra  vires  is  inapplicable  to  the  case.  There 
can  be  no  question  that,  in  many  instances, 
where  an  invalid  contract,  which  the  party  to  it 
might  have  avoided  or  refused  to  perform,  has 
been  fully  performed  on  both  sides,  whereby 
money  has  been  paid  or  property  changed  hands, 
the  Courts  have  refused  to  sustain  an  action  for 
the  recovery  of  the  property  or  the  money  so 
transferred.  And  in  regard  to  corporations  the 
rule  has  been  well  laid  down  by  C.  J.  Comstock, 
in  Parish  v,  Wheeler  (22  New  York,  494),  that 
the  executed  dealings  of  corporations  must  be 
allowed  to  stand  for  and  against  both  parties  when 
the  plainest  rules  of  good  faith  require  it. 

But  what  is  sought  in  the  case  before  us  is  the 


enforcement  of  the  unexecuted  part  of  this 
agreement.  So  fiar  as  it  has  been  executed, 
namely,  the  four  or  five  years  of  action  under 
it,  the  accounts  have  been  adjusted,  and  each 
party  has  received  what  he  was  entitled  to  by  its 
terms.  There  remains  unperformed  the  cove- 
nant to  arbitrate  with  regard  to  the  value  of  the 
contract.  It  is  the  damages  provided  for  in  that 
clause  of  the  contract  that  are  sued  for  in  this 
action.  Damages  for  a  material  part  of  the  con- 
tract never  performed ;  damages  for  the  value  of 
a  contract  which  was  void.  It  is  not  a  case  of  a 
contract  fully  executed.  The  very  nature  of  the 
suit  is  to  recover  damages  for  its  non-perform- 
ance. As  to  this  it  is  not  an  executed  contract. 
Not  only  so,  but  it  is  a  contract  forbidden  by 
public  policy  and  beyond  the  power  of  the  de- 
fendants to  make.  Having  entered  into  the 
agreement,  it  was  the  duty  of  the  company  to 
rescind  or  abandon  it  at  the  earliest  moment. 
This  duty  was  independent  of  the  clause  in  the 
contract  which  gave  them  the  right  to  do  it. 
Though  they  delayed  its  performance  for  several 
years,  it  was  nevertheless  a  rightful  act  when  it 
was  done.  .  Can  this  performance  of  a  legal  duty, 
a  duty  both  to  stockholders  of  the  company  and 
to  the  public,  give  to  plaintiffs  a  right  of  action  ? 
Can  they  found  such  a  right  on  an  agreement 
void  for  want  of  corporate  authority  and  for- 
bidden by  the  policy  of  the  law  ?  To  hold  that 
this  can  be  done  is,  in  our  opinion,  to  hold  that 
any  act  done  under  a  void  contract  makes  all  its 
parts  valid,  and  that  the  more  you  do  under  a 
contract  forbidden  by  law  the  stronger  the  daim 
to  its  enforcement  in  the  courts. 

We  cannot  see  that  the  present  case  comes 
within  the  principle  that  requires  that  contracts 
which,  though  invalid  for  want  of  corporate 
power,  have  been  fully  executed,  shall  remain  as 
the  foundation  of  rights  acquired  by  the  trans- 
action. 

We  have  given  this  case  our  best  consideration 
on  account  of  the  importance  of  the  principles 
involved  in  its  decision,  and  after  a  full  exami- 
nation of  the  authorities  we  can  see  no  error  in 
the  action  of  the  Circuit  Court,  and  its  judgment 
is,  therefore,  affirmed. 
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Phil,  and  Brie  R.  R.  Co.  v.  Cake. 

Railroads — Eminent  domain — Proceedings  under 
Act  of  ig  Feb,  1849 — Damages — Report  of 
vietvers,  what  facts  should  be  stated  therein — 
Philadelphia  and  Erie  R,  R.  Co, — Conse- 
quential damage  to  owner  of  land  fronting  on 
a  street  on  which  a  new  rcUlroad  siding  is 
located. 

Viewers  appointed  to  assess  damages  for  the  construc- 
tion of  a  railroad,  and  works  connected  therewith,  must 
state  in  their  report  the  material  faAs  which  constitute  the 
elements  of  damage  or  advantage  to  the  owner  of  the  land 
affected  thereby. 

A  report  is  fatally  defective  which  omits  to  state  that 
the  jury  had  made  a  iiiir  comparison  of  the  probable  ad- 
vantages and  disadvantages  likely  to  result  to  the  land- 
owner from  the  new  railroad,  and  had  made  allowance  for 
the  probable  advantages. 

The  Court  below  has  power  to  set  aside  the  report  of 
viewers  when  the  damages  found  are  grossly  excessive. 

Certiorari  to  the  Common  Pleas  of  Northum- 
berland Co. 

This  case  arose  on  a  petition  for  the  appoint- 
ment of  viewers  to  assess  damages  occasioned  to 
Henry  L.  Cake  by  the  Philadelphia  and  Erie 
Railway  Co.,  and  was  reviewed  by  the  Supreme 
Court  on  a  previous  writ  of  error.  (See  6  Weekly 
Notes,  151.) 

The  material  facts  were  as  follows :  Henry  L. 
Cake,  the  defendant  in  error,  being  the  owner  of 
thirteen  building  lots,  lying  partiy  in  the  borough 
of  Sunbury  and  partly  in  the  county  of  Northum- 
berland, built,  in  1865  and  1866,  ten  houses  on 
said  lots.  The  Philadelphia  and  Erie  R.  R.  Co. 
owned  a  tract  of  about  forty-two  acres  of  land 
situate  to  the  east  of  said  Cake's  lots,  and  being 
separated  therefrom  by  a  twenty-five  feet  wide 
street.  In  1870,  the  company,  needing  an  ad- 
ditional siding,  constructed  it  along  and  upon 
this  twenty-five  feet  street,  making  an  embank- 
ment upon  it  from  four  to  seven  feet  high,  which 
embankment  was  directly  east  and  in  front  of 
said  houses  belonging  to  Cake.  He  thereupon 
presented  his  petition  to  the  Common  Pleas  for 
the  appointment  of  viewers,  under  the  tenth  and 
eleventh  sections  of  the  general  railroad  law  of 
Feb.  19,  1849,  to  assess  the  damages  he  had  sus- 
tained by  reason  of  the  embankment.  On  Au 
gust  10,  1871,  the  Court  ordered  the  viewers  to 
meet  on  the  premises  on  Sept.  5,  187 1 ;  but  on 
Sept.  I,  1 87 1,  the  railroad  company  presented 
their  petition  to  the   Court,  excepting  to  the 


legality  of  Cake's  petition,  and  the  order  ap- 
pointing viewers,  and  praying  that  said  order 
should  be  set  aside  on  the  following  grounds: 
(i)  No  notice  had  been  served  on  the  company 
of  the  appointment  of  viewers  or  of  their  time  of 
meeting.  (2)  The  proceedings  were  instituted 
under  the  general  railroad  law  of  1849 ;  but  the 
Phila.  and  Erie  R.  R.  Company,  under  their 
special  charter,  approved  April  3,  1837,  is  not 
subject  to  the  provisions  of  that  law.  The  Act 
of  April  14,  1864,  providing  for  the  extension 
of  the  loth  and  nth  sections  of  the  Act  of 
1849  to  said  company  had  not  been  accepted 
by  the  company,  but,  as  they  are  advised,  . 
was  repealed  by  the  Act  of  July  22,  1864. 
(3)  That  no  authority  was  given  by  the  charter 
of  the  company  for  die  appointment  of  viewers 
to  assess  damages  to  land  not  occupied  by  the 
company ;  that  the  damages  asked  for  are  purely 
consequential,  being  in  consequence  of  con- 
structing railroad  tracks  in  a  public  street.  A 
rule  to  show  cause  why  the  order  should  not  be 
set  aside  was  granted,  argued,  and  discharged; 
and  the  Court  then  further  ordered  the  viewers 
to  meet  Oct.  19,  187 1.  On  this  day  the  viewers 
found  for  the  petitioner  in  the  sum  of  ^5600, 
with  interest  from  Aug.  29,  187 1.  On  Nov.  17, 
1 87 1,  the  railroad  company  filed  exceptions  to, 
and  entered  an  appeal  from  the  report  of  the 
vieVers.  The  seventh  exception  was  as  follows : 
"For  that  the  viewers  do  not  state  that  in  esti- 
mating and  determining  the  damages,  etc.,  they 
had  any  regard  to  or  made  any  just  allowance 
for  the  advantages  which  may  have  resulted,  or 
which  may  seem  likely  to  result,  to  the  said 
Henry  L.  Cake  in  consequence  of  the  making  or 
opening  of  said  railroad,  and  of  the  construction 
of  works  connected  therewith,  nor  that  they 
made  any  fair  and  just  comparison  of  the  advan- 
tages and  disadvantages." 

lliese  exceptions  were  argued  and  overruled 
Oct.  27,  1873,  and  the  Court  ordered  that  the 
appeal  be  proceeded  with  as  directed  by  Act 
of  Assembly  in  such  case  made  and  provided. 
The  case  was  at  issue  and  marked  for  trial  on 
Sept.  21,  1874.  A  rule  to  show  cause  why  the 
appeal  should  not  be  stricken  off  was  entered, 
and,  after  argument,  was.  discharged  by  the 
Court  Sept.  25,  1876,  and  on  Oct.  i,  1877,  the 
cause  was  called  for  trial.  The  jury,  under  in- 
structions from  the  Court,  found  for  the  defend- 
ant, and,  judgment  having  been  entered  on  the 
verdict,  the  cause  was  by  writ  of  error  remanded 
to  the  Supreme  Court,  and  at  May  term,  1878, 
the  judgment  was  reversed,  and  the  appeal  from 
the  report  of  viewers  was  stricken  off,  and  the 
record  ordered  to  be  remitted  for  further  pro- 
ceedings (reported  6  Weekly  Notes,  151). 

On  Aug.  s,  1878,  Cake  moved,  in  the  Court 
below,  for  a  rule  to  show  cause  why  judgment 
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should  not  be  entered  in  his  favor  and  against 
defendant,  nunc  pro  tunc,  as  of  Oct.  27, 1873,  for 
{5600,  with  interest  from  Aug.  29,  1870.  This 
rde  was  argued,  and  on  Dec.  27,  187S,  the 
Court  confirmed  the  report  of  the  viewers,  ex- 
cept so  much  as  states  ''  with  interest  from  Aug. 
29,  1870." 

In  the  opinion  filed,  Rockefeller,  P.  J.,  said, 
inter  aUa :  **  The  evidence  shows,  and  I  find  as 
a  feet,  that  the  damages  found  by  the  viewers 
are  grossly  excessive  .  .  .  but  whether  it  is 
the  duty  of  the  Court,  or  whether  it  is  now  in  its 
power  to  set  it  aside  on  the  ground  of  excessive 
damages  is  another  matter.  After  much  thought 
I  have  come  to  the  conclusion,  that  under  the 
circumstances,  it  is  not  the  duty  of  the  Court, 
nor  is  it  now  in  its  power  to  set  aside  the  report 
of  viewers  for  this  reason.  I  might  for  the  sake 
of  seeing  justice  done  at  all  hazards,  take  a  dif- 
ferent view  of  this  matter  if  I  did  not  believe  the 
defendant  has  a  full  and  complete  remedy  in  the 
Supreme  Court  if  I  am  wrong.  If  that  Court 
believes  injustice  has  been  done,  and  that  this 
Court  has  refused  to  interfere  on  improper  prin- 
ciples and  mistaken  views  of  the  law  or  of  its 
power,  it  will  do  what  this  Court  ought  to  have 
done.  This  is  asserted  on  the  authority  of  the 
case  of  The  Pennsylvania  Railroad  v.  Heister  (8 
Barr,  448,  453)-" 

Judgment  was  thereupon  entered  in  favor  of 
the  plaintiff  for  I5600,  with  interest  from  the 
date  of  filing  the  report,  Oct.  19,  i8'7i.  The 
railroad  company  thereupon  took  this  writ  of 
certiorari,  assigning  for  error,  inter  aUay  the 
overruling  of  the  7th  exception  to  the  viewers* 
report,  as  above  quoted. 

H.  T,  Beardsley,/.  B,  Packer,  W,  C,  Packer, 
zdA  James  K.  Davis,  Jr,,  for  plaintiff  in  error. 
The  Act  of  1849,  requires  the  viewers  to  make 
a  fair  and  just  comparison  of  the  advantages  and 
disadvantages,  and  to  have  a  due  regard  to  and 
make  a  just  allowance  for  the  advantages  which 
may  have  resulted,  or  which  may  seem  likely  to 
result  to  the  owner,  in  consequence  of  the  mak- 
ing or  opening  of  the  railroad,  and  of  the  con- 
struction of  works  connected  therewith. 

Ohio  &  Pcnna.  R.  R.  Co.  v.  Wallace,  2  H.  248. 

Reitenbaugh  v.  R.  R.  Co.,  9  H.  105. 

0*Hara  v,  P.  R.  R.,  I  Casey,  445. 

Zack  V.  P.  R.  R.,  I  Casey,  394. 

A  report  of  viewers,  appointed  under  the 
fourth  section  of  the  Act  of  March  27,  1848, 
which  omits  to  state  the  quantity  and  value  of 
the  land  taken,  and  all  other  material  facts,  is 
fatally  defective,  and  will  be  set  aside. 

P.  R.  R.  V.  Porter,  5  Casey,  169. 

Pbffenbcrger  f .  Susquehanna  R.  R.,  I  Pearson,  46. 

New  Castle  R.  R.  Co.  v,  McChesney,  4  Norris,  522. 
In  the  opinion  filed  the  Court  below  find  that 
the  damages  awarded  are  grossly  excessive,  and 


«y  they  **  conscientiously  believe  hardship  and  ^  Notes,  151/ 153.) 


injustice  will  be  the  result  of  the  confirmation  of 
this  report."  The  Court  should,  therefore,  have 
set  aside  the  report  on  the  ground  of  excessive 
damages. 

Penna.  R.  R.  Co.  v.  Heister,  8  Barr,  445.  ^ 
Tlie  original  Act  of  April  3,  1837,  incorpo- 
rating the  Phila.  and  Erie  R.  R.  Company,  in- 
vested them  with  all  the  usual  powers  of  a  rail- 
road corporation,  and  granted  to  them  "  all  the 
privileges,  franchises,  and  immunities  incident 
to  a  corporation,**  etc.,  etc.,  and  by  section  11 
it  was  provided,  inter  cilia,  as  follows : — 

Section  i  i.  The  said  railroad  company  shall  have  the 
power  to  survey,  lay  down,  ascertain,  mark,  and  fix  such 
route  or  routes  as  they  shall  eleem  expedient  for  a  railroad^ 
with  as  many  sets  of  tracks  as  they  may  deem  necessary^ 
from  Sunbury,  by  the  way  of  Northumberland  and  Wil- 
liamsport,  by  the  most  eligible  route  to  the  harbor  of  Erie." 

No  limitations  or  conditions  are  imposed  upon 
the  company,  either  in  the  selection  of  the  route, 
or  in  determining  the  number  of  their  tracks. 
They  are  not  expressly  forbidden  to  occupy 
streets  and  highways.  If  the  act  of  location  had 
been  voidable,  none  but  the  Commonwealth  can 
call  the  company  to  account. 

Qeveland  and  Pittsburgh  R.  R.  v.  Speer,  6  P.  F.  S. 

325. 
Clarke  f.  Bridge  Co.,  5  Wr.  147. 
Dugan  V.  Bridge  Co.,  3  C.  313. 
Wilmington  &  Bait.  R.  R.  v.  Williams,  4  Sm.  103. 
Note  to  I  American  Railway  Cases,  166. 

The  Act  of  14  April,  1864,  and  the  subsequent 
railroad  Acts  have  never  been  accepted  by  this 
company;  and  therefore  the  company  cannot 
be  held  liable  under  them  without  its  consent. 
The  company's  original  Act  of  incorporation 
(1837)  did  not  contain  any  reservation  to  the 
Legislature  of  the  right  to  alter  or  amend  it. 
The  Act  of  April  14,  1864,  did  not  relate  merely 
to  remedies,  or  the  mode  of  enforcing  existing 
obligations,  duties,  and  liabilities,  but  it  sought 
to  impose  additional  burdens,  by  making  the 
company  liable  for  a  large  class  of  consequential 
damages  for  which  they  were  not  responsible 
before,  and  it  was,  therefore,  unconstitutional 
and  void. 

The  power  of  the  Legislature  to  authorize  the 
building  of  a  railroad  upon  a  public  road  is  indu- 
bitable. 

Joshua  tV.  Comfy  andy.  Adam  Cake,  contra. 

The  Act  of  Feb.  19,  1849,  is  made  applicable 
to  the  Phila.  and  Erie  R.  R.  Company  by  the 
Act  of  14  April,  1864;  the  prior  Acts  did  not 
authorize  the  Company  to  occupy  a  street,  and 
if  they  availed  themselves  of  the  privilege  granted 
by  the  Act  of  April  14,  1864,  they  became 
**  liable  for  ample  compensation  to  owners  of  ad- 
joining lots  for  damages  caused  by  excavation  or 
embankment;"  this  was  so  decided  by  this 
Court  on  the  previous  writ  of  error  (6  Weekly 
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The  construction  of  the  road  in  question  is  a 
mere  siding — a  part  of  the  railroad  to  which  it  is 
annexed  made  for  the  convenience  of  the  com- 
pany, and  it  is  not  within  the  reason  of  the  law 
which  requires  that  the  advantages  and  disadvan- 
tages of  the  railroad  shall  be  taken  into  consider- 
ation when  land  is  taken  for  the  construction  of 
the  railroad  in  the  first  instance. 

New  Castle  &  Franklin  R.  R.  v.  McChesney,  4  N. 
522. 
The  Supreme  Court  will  not  examine  into  ex- 
ceptions which  depend  on  depositions  taken  in 
the  Court  below  relating  to  the  assessment  of 
.  damages. 

Allison  V,  Canal  Co.,  5  Wharton,  482. 

Penna.  R.  R.  Co.  v»  Lutheran  Cong.,  3  Sm.  451. 

And  as  the  opinion  of  the  Court  below  is  no 
part  of  the  record,  the  statements  of  the  Judge 
on  the  subject  of  excessive  damages  are  not  be- 
fore this  Court,  on  this  certiorari. 

June  19,  1880.  The  Court.  The  sixth  as- 
signment of  error  must  be  sustained.  It  sets 
forth  that  the  Court  below  erred  in  disallowing 
the  seventh  exception  filed  by  the  defendant. 
Said  exception  is  as  follows :  **That  the  viewers 
do  not  state  that  in  estimating  and  determining 
the  damages  they  had  any  regard  to  or  made  any 
just  allowance  for  the  advantages  which  may 
have  resulted,  or  which  may  seem  likely  to  re- 
sult to  the  said  Henry  L.  Cake  in  consequence 
of  the  making  or  opening  of  said  railroad,  and  of 
the  construction  of  works  connected  therewith, 
nor  that  they  made  any  fair  or  just  comparison  off 
the  advantages  and  disad van  tages.  *  *  That  this  is  a 
radical  defect  and  an  adequate  ground  for  setting 
aside  the  report  has  been  repeatedly  decided.  It 
is  sufficient  for  present  purposes  to  refer  to  Ohio 
and  Pennsylvania  Railroad  Co.  v,  Wallace  (2 
Harris,  245) ;  Reitenbaugh  v.  The  Chester  Val- 
ley Railroad  Company  (9  Id.  100);  Zack  v. 
The  Pennsylvania  Railroad  Company  (i  Casey, 
394);  O'Hara  Darlington  v.  The  Penna.  Railroad 
Company  (Id.  445)  ;  The  Railroad  Company  v. 
Porter  (5  Casey,  165).  It  is  no  answer  to  say 
that  it  would  be  useless  to  set  forth  such  matters 
in  the  report,  the  law  requires  it,  and  for  suf- 
ficient reasons.  As  was  said  in  Zack  v.  The 
Railroad  Company  {supra),  **The  report  is  to 
be  reviewed  by  the  Court,  and  this  can  be  of  no 
value,  if  no  facts  be  set  out  in  it,  unless  the  Court 
chose  to  hear  the  evidence  over  again.  If  the 
facts  be  not  set  out,  and  are  not  required  to  be, 
then  a  review  in  this  Court  is  worth  nothing. 
Besides  it  is  important  in  reviewing  a  case  tried 
out  of  the  general  course  of  the  law  to  see  what 
matters  have  been  inquired  of  that  it  may  be 
known  that  the  cause  has  been  fully  and  rightly 
considered.'* 

This  disposes  of  the  case,  and  renders  a  dis- 


cussion of  the  remaining  assignments  unneces- 
sary. It  is  proper  to  say,  however,  that  it  was 
the  plain  duty  of  the  learned  Judge  of  the  Court 
below,  upon  his  own  statement  of  the  case,  to 
have  set  aside  this  report.  He  says  in  his  opin- 
ion, **The  evidence  shows,  and  I  find  as  a  fact, 
that  the  damages  found  by  the  viewers  are  grossly 
excessive.  Notwithstanding  this  finding  he  en- 
tered judgment  upon  the  report  upon  a  mistaken 
idea  that  he  had  no  power  to  set  it  aside,  and 
sent  the  case  up  to  this  Court  with  what  amounts 
to  an  invitation  to  us  to  do  what  he  omitted  to 
do.  All  this,  however,  appears  only  in  the  opin- 
ion of  the  Court,  which  forms  no  part  of  the 
record.  How  far  we  would  be  justified  in  look- 
ing at  it,  when  the  Court  below  has  declined  to 
exercise  its  discretion  from  an  erroneous  view  of 
its  power,  and  has  sent  up  its  opinion  for  the 
very  purpose  of  showing  us  its  reasons  for  declin- 
ing to  act,  and  to  invite  our  review  of  its  ruling, 
it  is  not  essential  now  to  decide.  We  reverse  the 
case  upon  the  ground  previously  referred  to. 

The  judgment  is  reversed,  and  the  report  of 
the  viewers  set  aside. 

Opinion  by  Paxson,  J. 


May,  '80,  189.  May  18,  1880. 

Big  Black  Creek  Improvement  Co.  v.  The 
Commonwealth  of  Pennsylvania. 

Taxation — Act  of  April  24,  1874  {Coal  compa- 
nies),  §  7,  construed—  Construction  of  statutes. 

The  Act  of  April  24,  1874,  {  7  (P.  L.  71),  provides 
that  corporations  doing  business  in  thb  Commonwealth 
and  possessing  «*  the  corporate  right  or  privilege  to  mine 
or  to  purchase  and  sell  coal"  shall  make  report  semi-annu- 
ally of  the  number  of  tons  mined  by  such  company,  and 
also  of  the  number  of  tons  mined  upon  the  company's  land 
By  any  unincorporated  association,  partnership,  or  indi- 
vidual, under  any  lease  or  contract,  and  shall  pay  a  tsuc 
thereon : 

NeiJt  that  this  Act  applies  to  corporations  authorized  to 
hold  and  lease  coal  lands,  10  be  worked  by  others,  although 
the  corporation  itself  is  expressly  prohibited  by  its  charter 
from  mining. 

Statutes  are  to  be  construed  so  as  may  best  effectuate 
the  intention  of  the  makers,  which  sometimes  may  be  col- 
lected from  the  cause  or  occasion  of  passing  the  statute, 
and  when  discovered,  it  ought  to  be  followed  with  judg- 
ment and  discretion  in  the  construction,  though  that  con- 
struction may  seem  contrary  to  the  letter  of  the  statute. 

Error  to  the  Common  Pleas  of  Dauphin 
County. 

This  was  in  the  Court  below  an  appeal  of  the 
Big  Black  Creek  Improvement  Company  to  the 
Court  of  Common  Pleas  of  Dauphin  Coimty 
from  the  settlement  of  an  account  against  them 
by  the  accounting  officers  of  th«  Commonwealth. 
Appeal  filed  July  7,  1879. 
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The  Big  Black  Creek  Improvement  Company 
was  incoqx)rated  April  12,  1855,  with  authority 
to  hold  coal  lands  in  certain  townships  in  Luzerne 
County  and  to  prepare  the  same  to  be  worked 
and  leased,  the  veins  to  be  opened,  shutes, 
breakers,  and  screens  to  be  erected,  and  with  the 
powers  usually  conferred  on  corporations,  with 
all  the  rights,  powers,  and  privileges,  and  subject 
to  all  the  restrictions,  provisions,  and  liabilities 
conferred  and  imposed  upon  the  Swatara  Com- 
pany by  the  2d,  3d,  and  4th  sections  of  the  Act 
incorporating  the  same,  approved  the  6th  day  of 
March,  1849.  ^^^  Swatara  Improvement  Com- 
pany has  the  usual  powers  conferred  on  coal  com- 
panies, except  that  by  the  4th  section  of  the  Act 
it  is  provided  that  this  company  shall  fu?f  have 
mining  or  banking  privileges.  A  supplement  was 
passed,  on  the  second  day  of  April,  i860,  to  the 
charter  of  the  Rausch  Creek  Company,  by  which 
it  had  conferred  on  it  miany  other  and  additional 
.privileges,  but  was  again  deprived  of  any  mining 
or  banking  privileges  with  the  addition  that  the 
capital  stock  or  dividends  of  the  company  shall 
not  be  taxable. 

On  the  3d  day  of  April,  1863,  a  supplement 
was  passed  to  the  Big  Black  Creek  Improvement 
Company,  giving  it  all  the  privileges  and  subject- 
■  ing  it  to  all  the  restrictions  and  provisions  con- 
tained in  the  Act  to  incorporate  the  Rausch 
Creek  Improvement  Company,  approved  the  2d 
day  of  April,  i860. 

The  Black  Creek  Company  when  called  on 
from  the  State  Department  made  report  (under 
protest)  on  the  31st  of  January,  1879,  ^f  the 
number  of  tons  of  coal  mined  on  its  land  by  un- 
incorporated associations,  partnerships  or  indi- 
induals,  but  averred  that  it  was  not  subject  to 
pay  taxes  on  account  of  such  mining. 

The  Act  of  April  24,  1874,  entided  ''  An  Act 
for  the  taxation  of  Corporations"  (P.  L.  71,), 
provides  as  follows : — 

Sec  7.  **  That  every  company  incorporated  or  organized 
by  or  under  any  law  of  this  Common  wealth,  or  incorpo- 
rated or  organized  by  or  under  any  law  of  any  other  State, 
and  doing  business  in  this  Commonwealth,  which  possesses 
the  corpora/e  right  or  privilege  to  mine  or  to  purchase  and 
sell  coalf  shall  semi-annually,  upon  the  first  days  of  July 
and  January,  in  each  and  every  year,  make  report,  under 
oath  or  affirmation,  to  the  Auditor  General,  of  the  number 
of  tons  of  coal  mined  during  the  six  months  preceding  the 
said  first  day  of  July  and  January,  by  such  company,  and 
also  of  the  number  of  tons  of  coal  that  shall  be  mined  by 
any  unincorporated  association,  partnership  or  individual, 
under  any  lease,  contract,  grant  or  mining  privilege,  upon 
the  properly  of  which  the  company  making  such  report  is 
the  owner  or  lessee,  or  has  any  mining  or  coal  privileges 
or  interest  therein,  and  also  the  number  of  tons  not  mined 
ts  aforesaid,  which  shall  have  been  purchased  during  the 
same  period  by  the  said  company,  and  shall  pay  into  the 
treasury  of  the  Commonwealth  an  additional  tax  on  its 
corporate  franchises,  created  by  or  used  within  this  Com- 
monwealth, at  the  rate  of  three  cents  upon  each  and  every 
ton  of  two  thousand  two  hundred  and  forty  pounds  of  coal 
to  mined  or  purchased  as  aforesaid  i  rrovided,  That  the 


amount  of  coal  consumed  in  the  transaction  of  its  business 
by  any  such  company  shall  not  be  included  in  its  return: 
And proTnded  further^  That  said  tax  shall  not  be  payable 
more  than  once  in  respect  to  the  same  ton  of  coal :  And 
provided  also^  That  if  any  such  company  shall  neglect  or 
refuse  for  a  period  of  thirty  days,  after  such  tax  Incomes 
due,  to  make  said  return,  or  to  pay  the  same,  the  amount 
thereof,  with  an  addition  of  ten  per  centum  thereto,  shall 
be  collected  for  the  use  of  the  Commonwealth,  as  other 
taxes  are  recoverable  by  law  from  the  said  companies." 

Under  this  Act  an  account  was  settled  by  the 
Auditor  General,  charging  the  company  with  the 
tax  of  three  cents  on  each  ton  of  coal  mined  by 
lessees,  etc.,  on  the  company's  land,  as  appear- 
ing by  the  company's  report  thereof,  showing  a 
balance  of  I1744.26  due  the  Commonwealth. 

The  company  thereupon  entered  an  appeal  to 
the  Common  Pleas  of  Dauphin  County,  their 
specification  of  objections  being  as  follows :  (i) 
That  the  company  is  not  a  coal  company.  (2) 
Because  the  tax  is  claimed  on  coal  which  the 
company  did  not  **mine"  nor  **  purchase  and 
sell."  (3)  Because  the  company  has  not,  and 
does  not  possess  **  the  corporate  right  or  privilege 
to  mine  or  to  purchase  and  sell  coal,"  and  there- 
fore is  not  liable  to  a  tax  on  its  corporate  fran- 
chises, created  by  or  used  within  this  Common- 
wealth, of  three  cents  per  ton  on  coal,  under 
the  7th  section  of  the  Act  of  April  24,  1874, 
under  which  said  accounts  were  settled. 

The  parties  having  agreed  that  trial  by  jury 
should  be  dispensed  with,  and  the  question  be 
submitted  to  the  Court,  under  the  Act  of  April 
22,  1874,  the  case  was  heard  before  Pearson, 
President  Judge.  The  Court  on  March  26, 
1880,  entered  judgment  for  the  Commonwealth 
for  ? 1 984.06,  Pearson,  P.  J.,  delivering  an 
opinion,  in  which  he  said,  inter  alia^  *'  Although 
interdicted  from  the  privilege'  of  mining  or  deal- 
ing in  coal,  in  the  ordinary  method  of  buying, 
selling,  or  mining,  it  is  impossible  to  doubt  from 
the  charter  of  this  company  that  it  purchased  its 
large  body  of  land  in  the  coal  region  with  the 
view  of  making  profit  out  of  the  coal  on  its  land. 
It  is  to  cause  the  same  to  be  leased  and  worked, 
the  veins  to  be  opened,  shutes  and  breakers  to 
be  built,  screens  to  be  erected,  etc.,  and  do  the 
various  acts  usually  attendant  on  starting  coal 
works.  After  this  preparation  the  company  was 
not  to  work  the  mines,  but  it  is  very  clear  that 
they  were  to  be  let  out  to  others.  The  company 
could  neither  buy  nor  sell,  but  could  be  paid  a 
royalty  for  each  ton  mined  and  received  by  its 
tenants. 

**  It  is  impossible  to  doubt  but  that  the  coal  was 
mined  on  the  land  of  this  company  by  unincor- 
porated associations,  partnerships,  or  individuals 
within  the  very  letter  of  the  Act  of  1874  as 
already  cited.  Although  not  coming  within  any 
Act  of  Assembly  in  force  when  this  company  was 
incorporated,  yet  there  was  no  provision  in  the 
charter  prohibiting  a  tax  to  be  passed  imposing 
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a  tax  on  the  coal  mined  by  others  on  this  com- 
pany's land  and  holding  it  responsible  for  the  tax 
thereon,  and  this  has  been  done  in  clear  lan- 
guage. 

<<  The  only  remaining  question  arises  under 
the  Act  of  the  2d  day  of  April,  i860,  incorpo- 
rating the  Rausch  Creek  Company.  Is  this  tax 
now  claimed  imposed  on  the  capital  stock  or 
dividends  of  the  company  ?  It  is  certainly  dis- 
tinguishable from  a  tax  on  capital  stock.  This  is 
on  the  coal  mined  by  others  by  the  ton.  It  is 
not  what  is  known  in  this  State  as  a  tax  on  *  capi- 
tal stock,*  nor  is  it  what  we  generally  understand 
by  a  tax  on  'dividends.*  That  has  a  well-set- 
tled meaning  in  Pennsylvania.  If  the  power  of 
taxation  is  to  be  taken  away  from  the  State  it 
should  be  by  clear  and  unequivocal  expressions, 
not  by  mere  implication.  Another  reason  exists. 
The  Charter  of  the  Rausch  Creek  Company  was 
granted  after  the  amendment  to  the  Constitu- 
tion in  1857,  which  secures  to  the  Legislature 
the  power  to  alter,  revoke,  or  annul  any  charter 
of  incorporation  whenever  in  their  opinion  it 
shall  be  injurious  to  the  citizens.  It  might  be 
well  said  that  the  prohibition  from  taxing  one 
company  equally  with  another  was  unfair,  and 
should  not  be  practised  or  tolerated." 

**  On  the  whole  we  are  clearly  of  the  opinion 
that  this  corporation  is  subject  to  taxation  in  the 
mode  imposed  by  the  accounting  department, 
and  for  the  sum  fixed  by  it.** 

The  defendant  took  this  writ,  assigning  for 
error,  the  entry  of  judgment  in  favor  of  the  Com- 
monwealth. 

George  Lear,  for  plaintiff  in  error. 

The  question  in  this  case  involves  the  proper 
construction  of  §  7  of  the  Act  of  April  22, 1874. 
The  error  of  the  Court  is  in  holding  that  all  cor- 
porations owning  land  upon  which  unincorporated 
associations,  partnerships,  and  individuals  mine 
coal,  are  liable  to  a  tax  of  three  cents  on  each 
ton  of  coal  mined  on  the  land;  and  that  the 
purchase  of  land,  preparing  it  for  mining,  and 
leasing  it  for  a  royalty  constitute  the  purchase 
and  ssde  of  coal.  The  4th  section  of  the  Act  in- 
corporating the  Rausch  Creek  Company,  pro* 
vides  that  the  company  shall  not  have  mining  or 
banking  privileges.  The  corporate  right  to  mine 
is  certainly  not  given  where  it  is  expressly  with- 
held, corporate  rights  are  not  to  be  presumed  or 
implied.  To  bring  this  company  within  the  Act 
of  1874,  it  must  have  the  corporate  right  to  mine 
and  also  to  purchase  and  sell.  It  is  expressly  pro- 
hibited from  mining;  to  purchase  is  not  suffi- 
cient; to  sell  is  not  sufficient ;  it  must  do  both. 
To  purchase  land,  and  lease  the  veins  at  a  rent 
or  royalty  to  lessees  who  mine  the  coal,  is  not 
such  a  sale  and  disposal  as  is  contemplated  by 
the  Act. 

The  tax  is  on  the  franchise.    The  corporate 


right  to  mine  and  to  purchase  and  sell  consti- 
tutes a  class,  and  without  being  in  that  class  the 
tax  cannot  be  imposed. 

Kittanning  Coal  Co.  v.  Commonwealth,  29  Smith, 
100. 

This  company  does  not  come  within  the  class, 
is  not  described  in  the  Act  imposing  the  tax,  and 
therefore  cannot  be  held  subject  to  it.  The  tax 
law  of  1879  brought  this  company  within  its  pro- 
visions, but  it  could  not  be  miade  retroactive. 

Z.  Z>.  Gilbert^  Deputy- Attorney  General,  and 
Henry  W.  Palmer j  Attorney  General,  for  the 
Commonwealth,  defendant  in  error. 

The  7th  section  of  the  Act  of  April  24,  1874, 
has  already  been  construed  in  Kittanning  Coal 
Co.  V.  Commonwealth  (29  Smith,  100),  in  which 
it  is  decided  that  the  tax  is  to  be  imposed  upon 
the  corporate  franchise  of  corporations  having 
the  privilege  to  mine,  purchase,  and  sell  coaL 

This  corporation  has  no  mining  privileges,  but 
it  belongs  to  that  class  of  corporations  which  have, 
corporate  rights  to  make  merchandise  of  coal, 
and  as  such  is  liable  to  the  tax.  It  has  an 
undoubted  right  to  buy  and  sell  coal  lands,  and 
to  lease  them.  The  lease  so  made  amounts  to  a 
sale  of  coal,  and  the  lessor  in  the  contemplation 
of  the  tax  law  becomes  a  vendor  of  coal. 

Lykens  Valley  Coal  Co.  v.  Dock,  12  Smith,  238. 

Tiley  V.  Movers,  7  Wr.  404. 

Appeal  of  Stoughton  et  ai.^l  Norris,  201  • 

The  coal,  in  contemplation  of  law,  is  detached 
from  the  land,  when  the  right  to  the  coal  has 
been  parted  with,  and  is  sold  as  coal,  and  the 
owner  of  the  coal  and  the  owner  of  the  land  arc 
each  taxable. 

Logan  V.  County,  5  Casey,  373. 
Armstrong  v,  Caldwell,  3  Smith,  284. 

The  Act  of  1874  intended  to  tax  corporations 
trafficking  in  coal  in  respect  to  all  coal  mined 
upon  their  lands  by  *' any  unincorporated  asso- 
ciation, partnership  or  individual,  under  any 
lease,  contract,  grant  or  mining  privilege"  from 
the  corporation,  and  this  corporation  has  the 
right  to  traffic  in  coal  within  the  meaning  of 
that  tax  section. 

May  31,  1880.  The  Court.  Upon  all  cor- 
porations, having  the  right  to  mine,  or  to  pur- 
chase and  sell  coal,  the  Act  of  1874  imposed  a 
tax  of  three  cents  for  every  ton  mined  or  pur- 
chased, and  required  returns  of  the  quantity  of 
such  coal  to  be  made  by  the  corporations  to 
the  Auditor  General;  and  also  a  like  tax  on 
"  the  number  of  tons  of  coal  that  shall  be  mined 
by  any  unincorporated  association,  partnership  or 
individual,  under  any  lease,  contract,  grant,  or 
mining  privilege,  upon  the  property  of  which 
the  company  making  such  report  is  the  owner  or 
lessee,  or  has  any  mining  or  coal  privileges  or 
interest  therein.*'  No  unincorporated  person  or 
association  of  persons,  mining  or  purchasing  and 
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selling  coal  is  liable  to  the  tax.  The  object  of 
the  law  is  to  reach  every  corporation  whidi  pur- 
chases, and  sells  coal,  which  mines  coal  on  its 
own  land  or  land  it  has  leased,  or  which  causes 
coal  to  be  mined  under  a  lease,  contract,  grant, 
or  mining  privilege  to  unincorporated  persons  on 
property  that  it  owns ;  or  has  a  coal  privilege  or 
mterest  therein. 

This  plaintiff  in  error  has  extensive  coal  inte- 
rests. It  has  the  corporate  right  to  own  coal 
lands,  to  open  the  veins  of  coal,  to  erect  all  pro- 
per buildings,  machinery,  and  improvements  for 
mining,  to  construct  a  railroad,  and  when  the 
veins  are  prepared  to  be  worked,  it  may  lease  them 
on  such  terms  as  may  be  agreed  between  it  and 
its  lessees.  It  leased  for  a  stipulated  sum  for  each 
ton  mined.  Having  no  mining  privilege,  nor 
right  to  purchase  and  sell  coal,  *'  in  the  ordinary 
method  of  buying,  selling,  or  mining,"  in  a  cri- 
tical argument  it  claims  non-liability  to  the  tax, 
because  the  literal  meaning  of  the  words  em- 
ployed in  the  first  clause  of  the  seventh  section, 
do  not  require  it  to  make  returns  to  the  Auditor 
General.  But  it  is  an  owner  of  coal  lands,  with 
corporate  coal  privileges  and  interests  therein, 
which  it  leased  to  natural  persons  for  mining,  and 
we  cannot  doubt,  that  it  is  plainly  within  the 
intendment  of  the  statute.  Here,  if  anywhere, 
the  rule  should  jipply  that  "statutes  are  to  be 
construed  so  as  may  best  effectuate  the  intention 
of  the  makers,  which  sometimes  may  be  collected 
from  the  cause  or  occasion  of  passing  the  statute, 
and  when  discovered,  it  ought  to  be  followed 
with  judgment  and  discretion  in  the  construc- 
tion, though  that  construction  may  seem  con- 
trary to  the  letter  of  the  statutes." 

We  think  the  learned  Judge  of  the  Common 
Pleas  was  clearly  right  in  his  conclusions,  and  on 
his  opinion — 

Judgment  affirmed. 

Opinion  by  Trunkev,  J. 

Sharswood,  C.  J.,  and  Green,  J.,  absent. 


Common  iPleas— IBquitg. 


C.  P.  No.  I.  June,  1880. 

White  V.  Schlect. 
Equity — Special  injunction — Will  be  dissolved 
when  not  prosecuted  for  more  than  a  year — 
Also  where  answer  denies  facts  and  equity  of 
bill — Trade-mark — Must  show  origin  and 
ownership — Sheppard  v.  Stuart,  7  Weekly 


Notes,  4g8^  not  followed — Acts  of  Congress 

relating  to  trade-marks — Unconstitutionality 

of. 

Motion  to  dissolve  injunction  and  dismiss  bill. 

The  facts,  as  stated  in  the  opinion  of  Alli- 
son, P.  J.,  were  as  follows: — 

**A  special  injunction  was  granted  in  this 
case  to  restrain  the  defendant  in  the  use  of  a 
device  or  design  as  a  trade-mark,  to  which  plain- 
tiff claimed  to  be  entitled  by  assignment  to  him 
by  Edward  J.  Frost,  who  claimed  to  be  the  in- 
ventor, and  to  have  first  appropriated  it  to  paper 
boxes,  in  which  were  put  up  for  sale  paper  col- 
lars, having  on  the  outside  a  representation  of  a 
*  drum,'  which  trade-mark  was  known  in  the 
market  as  indicating  the  *drum  collar.*  This 
device  of  a  drum  constituted  the  trade-mark,  to 
the  exclusive  use  of  which  plaintiff  claimed  to  be 
entitled,  and  the  right  to  which  was  to  him  a  valu- 
able one,  which  was  infringed  by  the  defendant. 
The  claim  of  Frost,  from  whom  plaintiff  derives 
title,  is  made  to  rest  mainly,  so  far  as  the  right 
is  disclosed  by  the  averments  of  the  bill,  upon 
the  registration  in  the  Patent  Office  of  the  United 
States  of  the  said  trade-mark,  and  k  certificate 
issued  to  him  by  the  Commissioner  of  Patents  on 
the  5th  day  of  December,  1876,  which  protected 
the  same  for  a  period  of  thirty  years. 

*'The  answer  asserts  that  an  examination  of 
the  claim  as  registered  shows  nothing  but  a  claim 
for  the  mere  figure  of  a  drum,  and  that  said  de- 
vice and  symbol  of  a  drum  had  been  in  common 
use,  in  various  trades  and  businesses,  for  forty- 
five  years,  and  in  the  collar  trade  for  eight  years, 
and  that  the  plaintiff  has  not  the  exclusive  right 
to  said  drum  device ;  that  it  did  not  originate 
with  him ;  he  did  not  put  his  name  on  it  at  any 
time,  and  that  it  was  in  common  use  for  about 
three  years  before  the  registration  by  Frost." 

Plaintiff  had  not  proceeded  to  final  hearing, 
though  more  than  a  year  had  elapsed. 

Archer y  for  the  motion. 

A  trade-mark  of  a  device  of  a  *'  drum"  is  not 
valid,  for  it  indicates  neither  origin  nor  owner^ 
ship. 

Stokes  V.  LandgrafT,  17  Barb.  608. 
Davol  Mills  Case,  7  Phila.  253. 
Dixon  t/.  GuggeiUieim,  7  Phila.  408. 

The  case  of  Sheppard  v.  Stuart  (7  Weekly 
Notes,  498),  contra,  is  at  variance  with  all  the 
authorities. 

Being  invalid  at  common  law,  registration 
does  not  help  it ;  for  the  U.  S.  statutes  relating 
to  registration  of  trade-marks  have  been  declared 
unconstitutional. 

Day  r.  Walls,  35  Lgj.  Int.  468. 

United  States  v.  Steffens,  7  Weekly  Notes,  524. 

The  answer  denies  the  whole  equity  of  plain- 
tiffs bill,  asserts  want  of  novelty,  and  avers 
common  user ;  this  is  ground  enough  to  dissolve 
injunction. 
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Carpenter  v.  Burden,  2  Par.  Eq.  Cases,  24. 

Clapham  v.  "White,  8  Vesey,  34. 
Plaintiff  has  not  proceeded  to  final  hearing, 
though  a  year  has  elapsed.     His  bill  should  be 
dismissed. 

Daniels's  Ch.  Prac,  vol.  3,  p.  183 1. 
jDiM,  contra. 

July  17, 1880.  The  Court  (after  stating  the 
facts,  ut  supra).  The  Act  of  Congress  author- 
izing the  isssuing  of  such  certificates  has,  since 
the  granting  of  the  special  injunction,  been  de- 
clared to  be  unconstitutional  by  the  Supreme 
Court  of  the  United  States,  and  we  are  therefore 
to  look  to  the  remaining  portions  of  the  bill  as 
disclosing  grounds  for  equitable  protection  by 
special  injunction,  in  order  to  properly  decide 
the  question  which  is  now. before  us  on  bill  and 
answer,  on  the  motion  of  the  defendant  to  dis- 
solve the  special  injunction.  An  examination  of 
the  bill  discloses  no  other  averment  of  title,  ex- 
cept the  alleged  assignment  of  Frost,  by  virtue 
of  the  aforesaid  certificate.  The  claim  to  priority 
of  invention  and  appropriation  is  nowhere  dis- 
tinctly asserted,  and  rests  chiefly  on  the  infer- 
ences to  be  drawn  from  the  fact,  that  claiming  to 
be  the  inventor  and  appropriator  of  the  trade- 
mark, the  said  certificate  was  issued  to  Frost  in 
due  form  of  law,  which  the  plain,tiff  claimed 
established /r;w«  facie  his  right  to  the  exclusive 
use  of  said  trade-mark. 

The  affidavits  ofFrost  and  others,  which  were 
heard  on  the  hearing  of  the  motion  for  the  spe- 
cial injunction,  fully  warranted  the  granting  of 
the  order,  which  defendant  now  claims  should 
be  set  aside ;  these  affidavits  have,  however,  spent 
their  force,  and  on  the  motion  to  dissolve  the 
injunction  on  the  coming  in  of  the  answer,  the 
motion  is  to  be  granted  or  denied  upon  this 
ground,  on  the  sufficient  or  insufficient  denial  of 
the  equity  of  the  bill ;  a  special  injunction  being 
always  granted  until  answer  or  further  order. 
The  answer,  after  setting  up  that  the  only  claim 
of  the  plaintiff,  according  to  the  registered  let- 
ters, was  **  essentially  of  the  representation  of  a 
drum,**  having  no  name,  description,  symbol  or 
letters,  indicating  the  plaintiff  or  any  one  else  as 
the  owner,  proprietor,  or  designer  thereof,  and 
that  all  the  boxes  issued  by  the  plaintiff  bear  the 
name  of  the  **  Franklin  Collar  Company,  Phila- 
delphia," and  no  other  name,  substantially  denies 
the  claim  of  Frost  to  the  invention  or  appro- 
priation of  the  device  of  a  drum,  as  a  cover  for 
paper  collar  boxes,  and  it  asserts  that  it  was  in 
use  in  the  collar  trade  as  far  back  as  187 1. 

It  is  laid  down  in  Carpenter  v.  Burden  (2  Par- 
son's Eq.  Cases,  24),  that  it  is  the  universal 
practice  of  a  Court  of  Chancery,  on  an  affidavit 
or  answer  under  oath  by  the  defendant,  denying 
the  facts  and  the  equity  in  the  bill  on  which  it 
was  granted,  to  dissolve  the  injunction.    Nor  can 


counter  affidavits  of  the  plaintiff,  sustained  by 
many  other  witnesses,  prevent  it;  nor  will  they 
be  received,  except  va  certain  cases  clearly 
pointed  out  in  equity  practice.  Judge  King 
cites  from  Clapham  v.  White  (8  Vesey  R.  34), 
the  statement  of  the  Chancellor,  that  if  the  an- 
swer denies  all  the  circumstances  upon  which  the 
equity  is  founded,  the  universal  practice,  as  to 
the  matter  of  dissolving  or  reviving  an  injunc- 
tion, is  to  give  credit  to  the  answer.  The  Chan- 
cellor further  remarked,  save  in  a  few  excepted 
cases,  though  five  hundred  affidavits  were  filed, 
not  one  could  be  read  by  the  plaintiff. 

In  Poor  V.  Charleton  (3  Sumner,  75),  Mr. 
Justice  Story  questions  the  principle  referred  to, 
and  says  he  should  be  sorry  if  any  such  practice 
had  been  established,  and  that,  after  answer,  the 
question  of  dissolving  an  injunction  is  addressed 
to  the  sound  discretion  of  the  Court.  But  even 
the  great  authority  of  Judge  Story  cannot  over- 
throw a  principle,  and  the  practice  founded  on 
it  from  time  out  of  mind.  The  authorities  cited 
in  note  to  Daniels's  C.  P.  (vol.  3,  page  1831, 
edit.  1846),  show  how  firmly  the  practice  is 
established  in  this  country.  Under  the  English 
practice  the  rule  is  almost  universal. 

It  is  also  laid  down  by  Daniels,  at  page  1831, 
that  when  an  injunction  is  continued,  the  cause 
in  equity  ought  to  be  prosecuted ;  if  it  is  not, 
and  the  Court  is  satisfied  that  there  is  any  inten- 
tional delay  on  the  part  of  plaintiff,  the  injunc- 
tion will  be  dissolved.  By  Lord  Bacon's  24th 
Ordinance  it  is  provided  that  if  no  prosecution 
is  had  for  the  space  of  three  terms,  the  injunction 
shall  fall  of  itself  without  further  motion.  Under 
the  English  practice  it  is  usual  to  move  that  the 
bill  be  dismissed  for  want  of  prosecution,  and 
this,  if  successful,  carries  with  it  the  special  in- 
junction. This  special  injunction  was  granted 
more  than  a  year  ago.  Since  that  time  the  plaintiff 
has  slept.  Judge  Butler,  of  the  U.  S.  Circuit 
Court,  recently  dissolved  a  special  injunction 
upon  this  ground,  holding  that  delay  on  part  of 
plaintiff  of  a  year  and  over,  required  that  the 
injunction  should  fall. 

But  we  also  hold  that  this  injunction  ought  not 
to  stand  under  the  authority  of  Davol  Mills 
(7  Phila.  R.  253),  and  Dixon  v.  Guggenheim 
(Ibid.  408).  The  syllabus  of  the  last-named 
case,  which  was  decided  by  Judge  Paxson,  is, 
that  a  trade-mark  adopted  by  a  manufactmrer  or 
merchant  for  his  goods,  to  be  clothed  with  the 
attributes  of  property,  entitling  the  appropriator 
to  protection  in  its  exclusive  use,  must  designate 
the  true  ownership  or  origin  of  the  goods.  The 
same  principle  had  previously  been  asserted  in 
the  case  of  the  Davol  Mills,  which  case  does  not 
seem  to  have  been  •  called  to  the  attention-  of 
Judge  Paxson,  when  he  wrote  his  learned  and 
able  opinion  in  Dixon  v*  Guggenheim,  but  in 
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which  the  same  doctrine  is  most  clearly  held. 
We  have  no  reason  to  change  our  view  of  the 
law  as  previously  expressed,  notwithstanding  the 
opinion  of  Judge  Finletter,  in  Sheppard  v. 
Stewart  (7  Weekly  Notes,  498),  maintaining  a 
contrary  doctrine.  We  prefer  to  stand  by  the 
former  decisions  of  the  Common  Pleas  upon  tliis 
point. 

This  device  of  a  drum  does  not  indicate 
ownership  or  origin,  and  falls  under  the  state- 
ment of  the  true  doctrine,  in  Stokes  v.  X^ndgrafT 
(17  Barb.  608),  by  Chief  Justice  Duer,  and  the 
same  principle  which  was  asserted  in  Corwin  v, 
Daly,  decided  by  the  Superior  Court  of  New 
York  City,  that  the  use  of  the  words  **  Club 
House"  to  designate  gin  imported  from  Holland, 
did  not  confer  on  plaintiffs  the  exclusive  right  of 
appropriation,  because  the  term  thus  applied  did 
not  indicate  origin,  ownership,  or  place  of 
manufacture,  or  that  the  conmiodity  was  sold  by 
the  plaintiffs. 

Without  elaborating  this  principle  further,  we 
dismiss  the  bill,  and  therefore  dissolve  this  in- 
junction for  the  reasons  stated  above. 

Opinion  by  Allison,  P.  J. 


^t^xMtitiXi  JJleas— 2,ah). 


C.  P.  No.  3.  June  8,  1880. 

In  re  Assigned   Estate  of  the   National 
Savings,  Loan,  and  Building  Associa- 
tion. 
Building  associations — Rights  of  stockholders — 
Assignment  for  the  benefit  of  creditors — JIow 
a  building  c^sociation  which,  is  hopelessly  in- 
solvent may  be  wound  up  justly  and  equitably. 
Sur  exceptions  to  the  report  of  an  Auditor  ap- 
pointed to  audit  the  account  of  an  assignee  for 
the  benefit  of  creditors  of  the  National  Savings, 
Loan,  and  Building  Association. 

The  iiau:ts  as  found  by  the  Auditor  were  as  fol- 
lows :  The  association  was  chartered  November 
22,  1866,  as  a  serial  association,  and  continued 
from  its  organization  issuing  series  until  August, 
1878.  Two  years  prior  to  that  time  the  first 
series  of  stock  had  been  declared  full  paid  at 
1 1 80.  No  other  series  had  matured.  In  conse- 
quence of  withdrawals  and  an  erroneous  method 
of  conducting  business,  the  assets  were  so  far  re- 
duced as  to  prevent  the  meeting  of  pressing 
obligations ;  many  of  the  stockholders  had  given 
notice  of  their  withdrawal,  as  provided  by  the 
statute  in  such  case,  and  had  received  orders  on 
the  treasurer  for  the  amounts  they  had  paid  in. 
In  such  condition  of  affairs^  at  a  stated  meeting 


of  the  association  it  was  resolved,  with  but  .one 
dissenting  vote,  to  make  an  assignment  for  the 
benefit  of  creditors,  in  pursuance  of  which  a  deed 
of  assignment  was  made  to  Joseph  Hazel  as  as- 
signee, August  29,  1878.  The  assignee  pro- 
ceeded to  collect  the  assets  and  wind  up  the 
estate,  and  subsequently  filed  an  account  show- 
ing a  balance  of  cash  on  hand  of  ^7684.63. 
Before  the  Auditor  appointed  to  audit  this  ac- 
count three  classes  of  claimants  appeared  as  fol- 
lows : — 

(i)  Holders  of  shares  of  the  first  series,  which 
had  been  declared  matured  at  ^180,  who  claimed 
the  full  amount  of  their  stock  at  maturity. 

(2)  Withdrawing  stockholders  who  had  given 
notice  of  their  withdrawal  prior  to  the  assign- 
ment, and  to  some  of  whom  orders  on  the 
treasurer  had  been  given.  This  class  claimed 
the  amount  of  money  paid  in  by  them,  with  six 
per  cent,  interest  after  the  first  year,  as  provided 
by  the  Act  of  12  April,  1859  (Purd.  Dig.  183, 
pi.  2),  and  the  by-laws  of  the  association. 

(3)  Holders  of  shares  in  the  second  and  sub- 
sequent series  who  had  not  given  notice  of  with- 
drawal. 

Before  the  Auditor  the  holders  of  stock  of  the 
first  series  claimed  that  as  their  stock  had  ma- 
tured, they  were  entitled  to  priority  of  payment 
over  all  other  members.  The  withdrawing  stock- 
holders, on  the  other  hand,  claimed  that  they 
alone  were  creditors,  and  should  be  paid  in  full 
before  distribution  was  made  among  the  mem- 
bers. 

The  holders  of  shares  in  the  second  and  sub- 
sequent series  claimed  that  the  fund  should  be 
distributed  pro  rata  among  all  the  claimants. 
This  view  the  Auditor  adopted,  and  awarded 
distribution  of  the  fund  pro  rata  without  distinc- 
tion between  the  different  classes  of  claimants. 
Exceptions  were  filed  on  behalf  of  a  holder  of 
stock  of  the  first  series  and  on  behalf  of  with- 
drawing stockholders. 

Frank  F,  Frichard,  for  Henry  Landless,  a 
withdrawing  stockholder. 

If  a  building  association  chooses  to  make  an 
assignment  for  the  benefit  of  creditors,  instead 
of  having  its  affairs  wound  up  by  a  receiver  ap- 
pointed by  a  Court  of  Equity,  the  estate  realized 
by  such  assignment  is  to  be  distributed  in  the 
same  manner  as  in  ordinary  cases  of  assignment. 
It  was  held  by  the  Supreme  Court  in — 

U.  S.  Building  Association  v.  Silverman,  4  Weekly 
Notes,  546, 
that  a  withdrawing  stockholder  becomes  a  cred- 
itor at  the  expiration  of  the  thirty  days*  notice, 
and  it  was  held  by  this  Court  in — 

O'Rourke  v.  West  Penn.  Association,  8  Weekly 
Notes,  176, 

affirmed  by  the  Supreme  Court,  37  Leg.  Int. 
196,  that  other  stockholders,  even  after  their 
stock  has  run  out,  were  not  creditors. 
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It  would  seem  to  be  clear  that  property  as- 
signed for  the  benefit  of  creditors  should  be  ap- 
plied to  the  creditors  before  any  distribution 
among  the  members  of  the  association  making 
the  assignment,  and  this  is  also  equitable,  since 
the  withdrawing  stockholder  gave  up  all  right  to 
share  in  the  profits,  and  should  not  be  held  re- 
sponsible for  subsequent  losses. 

Charles  H,  Downing  and  E.  K,  Nichols^  for 
other  withdrawing  stockholders  ;  and 

Alfred  Driver,  for  a  holder  of  shares  of  the 
first  series,  took  no  part  in  the  argument,  but 
submitted  the  case  on  their  exceptions. 

John  F,  Goodwin,  for  assignee. 

The  assignment  put  an  end  to  the  business  of 
the  association,  and  was  the  mode  adopted  for 
winding  up  its  affairs.  It  was  made  for  the  ben- 
efit of  all  parties  interested,  and  they  should  all 
share  equally  in  the  distribution.  The  method 
of  distribution  adopted  by  the  Auditor  was  the 
only  equitable  and  practical  one  under  the  cir- 
cumstances. 

C.  A.  V. 

July  lo,  1880.  The  Court.  The  National 
Savings,  Loan,  and  Building  Association  having 
become  greatly  embarrassed,  made  an  assignment 
for  the  benefit  of  creditors  under  the  laws  of  the 
Commonwealth.  The  assignee  having  filed  his 
account,  it  was  referred  to  an  Auditor,  and  his 
report  is  now  before  us  with  exceptions. 

These  exceptions  present  a  single  question  for 
our  consideration,  but  that  question  involves  the 
solution  of  an  untried  and  most  difficult  problem, 
to  wit,  how  can  a  building  association  be  wound 
up  justly  and  equitably,  when  it  has  failed  to  ful- 
fil the  object  of  its  creation  and  is  hopelessly  in- 
solvent. The  Auditor,  evidently  feeling  the 
anomalous  nature  of  the  case,  proceeds  to  divide 
up  the  assets  pro  rata,  as  best  he  could,  and 
thiis  treats  alike  three  classes  of  claimants,  to 
be  divided  as  follows,  to  wit : — 

(i)  In  the  first  class  are  those  whose  claims, 
mider  the  first  series,  had  been  declared  matured, 
and  for  which  orders  on  the  Treasurer  had  been 
issued  and  part  payments  made. 

(2)  In  the  second  class  are  the  claims  of  those 
who  had  given  notice  of  their  withdrawal,  and 
who  had  or  had  not  received  orders  of  the  Treas- 
urer. 

(3)  In  the  third  class  are  the  claims  of  those 
who  had  not  given  notice  of  withdrawal. 

It  is  evident,  we  think,  that  the  result  reached, 
when  we  consider  the  peculiar  legal  character  of 
a  building  association,  can  not  be  right,  and  yet 
how,  under  a  general  assignment,  can  a  legal 
preference  be  made  ? 

After  some  reflection,  we  have  come  to  a 
conclusion  which,  while  it  is  novel,  will  have  the 
merit  of  so  disposing  of  this  class  of  cases  as  to 
do  that  which  to  right  and  justice  belongs. 


A  building  association  has  but  few  creditors 
strictly  so  called ;  the  organization  is  in  fact  and 
in  law  a  partnership  with  corporate  rights,  in 
which  every  stockholder  is  a  member;  and  while 
it  may  be  true  that  a  stockholder  may  recover  a 
judgment  against  the  corporation,  and  thus,  un- 
der Loan  Association  v,  Silverman  (4  Weekly 
Notes,  546),  become  in  a  sense  a  creditor,  yet 
the  peculiar  nature  of  the  constitution  and  by- 
laws of  a  building  association,  clearly,  we  think, 
indicate  that  an  assignment  for  the  benefit  of 
creditors,  under  our  laws,  was  never  intended  to 
reach  such  creditors  as  the  members  of  a  building 
association  must  be  who  have  even  obtained 
judgments  upon  their  claims. 

The  reasoning  of  the  Court  in  Loan  Associa- 
tion V.  Silverman  {supra)  proves  how  difficult  it 
was  to  say  what  should  be  done  with  a  judgment 
upon  which  an  execution  had  issued,  and  the 
Court  was  driven  to  a  most  righteous  conclusion 
when  it  declared  that  **  the  design  of  the  Act  can 
be  better  met  by  giving  the  plaintiff  judgment, 
and  then,  should  it  seem  equitable  to  the  Court 
below,  it  may  restrain  execution  in  order  that 
the  defendant  may  have  a  reasonable  time  ivithin 
which  to  raise  the  money  J  or  the  payment  of  such 
judgment,  so  that  there  may  be  no  undue  derange- 
ment of  its  affairs.^^ 

In  what  other  class  of  cases  could  language 
like  this  be  used  ?  and  yet  it  is  evident  that  it  was 
wise,  eminently  so. 

We  think  substantial  justice  will  be  done  if,  in 
this  class  of  cases,  we  hold  that  under  an  assign- 
ment .  like  the  one  executed  in  this  case,  the 
creditors,  within  the  meaning  of  the  assignment 
laws,  are  not  those  whose  claims  depend  upon  a 
former  membership  of  the  association  and  conse- 
quent ownership  of  the  stock,  no  matter  to  what 
series  the  stock  owned  may  belong. 

Starting  with  this  principle,  let  the  general 
creditors,  if  any,  be  paid,  and  let  the  Auditor  so 
report  if  he  can.  Upon  petition  in  the  usual 
form,  and  under  the  Act  of  Assembly,  the  gen- 
eral creditors  being  paid,  we  will  order  a  recon- 
veyance and  assignment  of  the  entire  property 
in  the  hands  of  the  assignee  to  the  assignor. 

A  bill  in  equity  may  then  be  prepared  at  the 
suit  of  those  interested  in  a  final  settlement,  in 
which  it  should  appear  that  the  corporation  is  in- 
solvent, that  its  assets  may  be  lost,  and  that  by 
the  appointment  of  a  receiver  the  rights  of  all 
will  be  protected. 

If  the  case  is  a  proper  one  upon  the  bill,  an- 
swers, and  proofs,  we  will  at  once  act,  and 
direct  the  receiver,  by  a  cautious  and  prudent 
policy,  to  wind  up  the  affairs  of  the  concern, 
and  then,  upon  hearing  and  proof,  so  marshall 
and  distribute  the  assets  by  a  final  decree  as  to 
do  justice  to  all. 

Opinion  by  Ludlow,  P.  J. 
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Moulor  V.  The  American  Life  Insurance 
Company. 

Insurance —  Warranty — Truth  of  answers — Tes- 
tisMny  of  family  physician  explained  and  con- 
tradicted by  statements  of  company's  examining 
physician — Doctor's  attendance  limited  to  spe- 
cific disease. 

The  existence  of  disease,  or  what  amounts  to  the  gniv- 
ity  of  a  disease,  contradistinguished  from  a  predisposition 
or  tendency  to  it,  is  a  fact  which  it  is  error  to  withdraw 
from  the  jury. 

The  testimony  of  the  insured's  family  physician,  taken 
under  a  commission,  is  not  an  admission  or  estoppel 
whidi  precludes  the  plaintiflF's  recovery,  but  is  subject  as 
parol  evidence  to  the  interpretation  of  the  jury,  who  con- 
ttrne  it  in  connection  with  the  physician's  own  explana- 
tions and  theories,  and  also  in  conneciion  with  the  state- 
ments of  the  insurer's  examining  physicians,  which  form 
part  of  the  application. 

The  family  physician  testi6ed  that  he  had  attended  the 
insured  for  asthma,  scrofula,  and  consumption,  to  which 
three  diseases  he  was  constitutionally  subject.  In  explana- 
tion, the  witness  said  there  were  no  symptoms  which  re- 
Tcaled  the  diseases,  and  the  patient  did  not  know  either 
that  he  had  any  disease  or  that  he  was  being  treated  for 
disease.  On  the  contrary,  he  believed  himself  sound  and 
robust  in  health.  The  statements  of  the  examining  phy- 
sicians pronounced  the  insured  free  from  any  disease  or 
iodtnation  to  disease,  and  an  excellent  risk.  The  Court 
gave  the  jury  a  binding  charge  to  find  for  the  defendant : 

HeU  (reversing  the  ruhng  of  the  Court  below),  that  it 
was  error  to  withdraw  the  question  of  disease  from  the 
jury. 

Error  to  the  United  States  Circuit  Court  for 
Ae  Eastern  District  of  Pennsylvania. 

Debt,  upon  a  policy  of  life  insurance  issued  by 
the  American  Life  Insurance  Company,  June  1 7, 
1872,  at  Philadelphia,  for  |io,ooo,  upon  the  life 
of  I^uis  Moulor  of  New  Orleans,  for  the  benefit 
of  his  wife,  Emilie  Moulor.  Defendant,  on  June 
5»  1873,  pleaded  the  general  issue.  At  the  first 
trial,  April  16,  1874,  the  defence  was  suicide: 
but  the  application  put  in  evidence  by  the  de- 
fcndant  was  a  surprise  to  the  plaintiff,  who  was 
allowed  to  withdraw  a  juror.  Additional  pleas 
were  filed,  March  17, 1876,  in  order  to  raise  the 
Vol.  IX. -6 


issue  of  false  representation  by  the  plaintiff.  The 
second  trial,  April  4,  1876,  resulted  in  a  verdict 
of  111,950  for  the  plaintiff,  which  was  set  aside, 
April  15,  1876,  and  a  new  trial  granted. 

Upon   the  third  trial,  October  2,  1876,  the 
following  were  the  material  facts :    The  policy 
^provided,  inter  alia^  that  the  American  Life  In- 
surance Company,  *'  in  consideration  of  the  rep- 
resentations made  to  them  in  the  application  for 
the  policy"  and  of  the  premium,  insure  Moulor. 
The  application  contained,  inter  alia^  the  fol- 
lowing: **It  is  hereby  declared  and  warranted 
that  the  above  are  fair  and  true  answers  to  the 
foregoing  questions."    To  the  question :  *<Has 
the  party  ever  been  afflicted  with  any  of  the  fol- 
lowing diseases  ....  Scrofula,  Asthma,  Con- 
sumption?" ....  the  applicant  answered,  No. 
Both  the  examining  physicians  of  the  company 
pronounced  him  free  from  every  disease  or  ten- 
dency to  disease.     The  doctors  are  instructed  to 
call  the  family  physician,  unless  satisfied  by  their 
own  diagnosis;  and  they  did  not  call  him  in, 
though  his  name  was  furnished  them  in  writing 
by  the  insured.     The  agents  also  reported  the  in- 
sured an  excellent  risk  and  in  robust  health.   The 
family  physician  however  testified  that  he  had 
attended  him  constantly,  since  1858,  for  scrofula, 
asthma,  and  consimiption,  to  whicii  diseases  he 
was  constitutionally  subject.     Upon  re-examina- 
tion, the  doctor  explained  his  statement  by  de- 
claring that  the  insured  never  knew  that  he  had 
any  disease ;  that  as  a  physician  he  did  not  reveal 
to  his  patients  the  fact  that  they  had  a  disease, 
on  the  ground  of  humanity,  lest  their  minds 
might  be  affected  by  the  disclosure;  and  that 
*'Uie  asthma  which  he,  Moulor,  had,  was  the 
dry,  nervoiis  asthma.     There  was  no  expectora- 
tion connected  therewith  to  make  the  patient 
believe  he  did  have  it.    At  the  first  stage  of  con- 
sumption, there  was  no  softening  of  the  tubercles, 
and,  therefore,  no  expectoration  of  tuberculous 
matter.     As  to  the  scrofula,  I  will  state  that  his 
was  a  very  mild  diathesis." 

Upon  the  above  evidence  the  Court  instructed 
the  jury  to  find  for  the  defendant.  Verdict  ac- 
cordingly, and  judgment  thereon.  The  plaintiff 
took  this  writ  of  error,  assigning  for  error  the 
charge  of  the  Court,  and  the  entry  of  judgment 
for  the  defendant. 
James  Parsons^  for  the  plaintiff  in  error. 
By  the  weight  of  the  evidence,  the  insured  had 
no  disease.  The  fact  of  disease  or  the  degree  of 
ill  health  which  amounts  to  the  gravity  of  disease 
is  for  the  jury. 

Cushman  v,  U.  S.  Life,  70  N.  Y.  72. 
The  certificates  of  the  insurer's  physicians  and  the 
reports  of  their  agents  are  competent  evidence 
for  the  insured,  as  admissions  which  estop  the 
insurers,  and  form  part  of  the  history  of  the  in- 
surance or  res  gestce. 
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Ins.  Co.  V.  Mahone,  21  Wall.  152. 

HoUoman  v.  Life  Ins.  Co.,  I  Wood,  U.  S.  C.  C.  R. 

677. 
Rawle  V,  Am.  Mut  Life  Ins.  Co.,  27  N.  Y.  282. 
Ins.  Co.  V,  Wilkinson,  13  Wall.  222. 
N.  J.  Mut.  Life  Ins.  Co.  v.  Baker,  4  Otto,  610. 
Bigley  v.  Williams,  30  Sm.  107. 
N.  West  Mut.  Life  Ins.  Co.  v.  Roth.  6  Nor.  409. 
Mut.  Ben.  Life  v.  Cannon,  48  Ind.  264. 
Dean  v,  Aetna,  5  Big.  377. 
Hofiman  v,  John  Hancock  Mut.  Life,  5  Big.  593. 
Ins.  Co.  V,  McCain,  6  Oito,  84. 

Though  the  agent  put  his  own  statement  into 
the  mouth  of  the  insured,  it  is  still  an  admission; 
for  the  insurers  cannot  convert  their  agent  into 
an  agent  of  the  insured. 

Flynn  v.  Life  Ass.  Soc.,  7  Hun,  387. 
The  denial  of  medical  attendance  for  any  dis- 
ease, except  for  yellow  fever  in  1847,  coupled 
with  a  reference  by  the  insured  to  his  usual  medi- 
cal attendant,  does  not  exclude  medical  attend- 
ance for  illness  which  does  not  amount  to  a 
disease,  but  affirms  a  regularity  of  visitation.  As 
the  agents  were  required  to  call  the  insured's 
family  doctor,  unless  they  were  satisfied  by  their 
own  diagnosis,  the  insurance  company  are  bound 
by  the  election  which  their  agents  made ;  and  the 
insured's  answers  are  to  be  supplemented  by  the 
doctor's  knowledge,  by  what  he  would  have  said, 
had  their  agents,  in  the  discretion  delegated  to 
them  by  the  insurers,  exercised  the  option  to  ex- 
amine him. 

Higgins  V,  Phoenix  Mut.  Life,  74  N.  Y.  6.. 
The  doctor's  testimony  could  be  taken  only  as  a 
whole  and  with  his  explanations  of  it,  and  not 
being  responsive,  becomes  the  insurer's  evidence, 
if  introduced  by  them,  because  upon  the  collate- 
ral issDue  incidentally  raised  the  insured  is  entitled 
to  cross-examine. 

Mut.  Ben.  Life  Ins.  Co.  v.  Newton,  22  Wall.  32. 

Gordon  v.  Little,  8  S.  &  R.  555. 

Martin  v.  Dearie,  9  Phila.  186. 

The  testimony  must  be  interpreted  in  consist- 
ency with  the  other  evidence  and  is  so  reconciled 
by  the  theory  given  of  it  by  the  doctor  himself, 
who  meant  predisposition  to,  and  not  disease. 

Isaac  HazUhurst  (with  him  Henry  Hazle- 
hurst),  for  defendant,  submitted  the  case,  insist- 
ing merely  that  the  answers  must  be  true  in  fact. 
Jeffries  v.  Life  Ins.  Co.  22  Wall.  47. 

The  Court.  As  the  judgment  which  was  en- 
tered by  the  Circuit  Court  was  in  accordance 
with  the  verdict,  the  only  assignment  of  error 
which  we  have  to  consider  is  the  first,  namely, 
that  the  Court  erred  in  giving  to  the  jury  a  bind- 
ing charge  to  return  a  verdict  for  the  defendants. 
The  policy  upon  which  the  suit  was  founded  con- 
tained the  following  stipulation :  **  And  it  is 
hereby  declared  and  agreed  that  if  the  represen- 
tations and  answers  made  to  this  company  in 
the  application  for  this  policy,  upon  the  full  faith 


of  which  it  is  issued,  shall  be  found  to  be  untrue 
in  any  respect,  or  that  there  has  been  any  con- 
cealment of  facts,  then,  and  in  such  case,  this 
policy  shall  be  null  and  void."  The  application 
referred  to  contained  the  following  interrogate- 
ries  and  answers  among  others :  **  Seventh.  Has 
the  party"  (Louis  Moulor,  the  perspn  whose  life 
was  insured)  "ever  been  afflicted  with  any  of 
the  following  diseases?  Answer  yes  or  no  to* 
each.  Insanity  ?  No.  Gout  ?  No.  Rheuma- 
tism? No.  Palsy?  No.  Scrofula?  No.  Con- 
vulsions? No.  Dropsy?  No.  Smallpox?  No. 
Yellow  fever?  Yes.  Fistula?  No.  Rupture? 
No.  Asthma?  No.  Spitting  of  blood?  No. 
Consumption?  No.  Any  diseases  of  the  lungs 
or  throat?  No.  Or  of  the  heart?  No.  Or  of 
the  urinary  organs  ?    No. ' ' 

Interrogatory  twelfth.     "  How  long  since  the ' 
party  was  attended  by  a  physician  ?    For  what 
disease  or  diseases?"     Answer.    «*  Not  since  the 
year  1847,  when  he  had  the  yellow  fever." 

After  these  answers  the  application  contained 
the  following :  It  is  hereby  declared  and  war- 
ranted that  the  above  are  fair  and  true  answers 
to  the  foregoing  questions,  and  it  is  acknowledged 
and  agreed  by  the  undersigned"  (Louis  Moulor) 
**that  this  application  shall  form  a  part  of  the 
contract  of  insurance,  and  that  if  there  be  in  any 
of  the  answers  herein  made  any  untrue  or  evasive 
statements,  or  any  misrepresentations,  or  con- 
cealment of  facts,  then  any  policy  granted  upon 
this  application  shall  be  null  and  void." 

The  defence  set  up  at  the  trial  was  that  some 
of  the  answers  to  the  interrogatories  contained  in 
the  application  were  untrue,  and  this  defence 
was  attempted  to  be  supported  by  the  testimony 
of  a  single  witness.  Dr.  Mathieu.  He  testified 
that  he  had  been  the  family  physician  of  Moulor 
since  1855.  (The  policy  was  issued  June  17, 
1872.)  He  testified  farther  that  in  1858  and 
1859  he  attended  Moulor  for  chronic  asthma, 
manifestations  of  the  first  stage  of  consumption, 
and  also  treated  him  for  scrofula.  The  witness 
did  not  testify  positively  that  Moulor  had  the 
diseases  for  which  he  treated  him,  but  his  testi- 
mony was  that  Moulor  never  learned  from  him 
or  any  other  physician,  and  that  he  never  sus- 
pected or  had  the  remotest  idea  that  he  was  af- 
fected with  any  such  diseases;  on  the  contrary, 
that  he  always  boasted  of  himself  as  being  a 
strong,  healthy,  and  robust  man.  The  witness 
further  testified  that  the  asthma  Moulor  had  was 
the  dry,  nervous  asthma,  attended  by  no  expec- 
toration ;  that  there  was  nothing  connected  with 
it  to  make  the  patient  believe  he  had  it.  As  to 
the  first  stage  of  consumption,  there  was  no  soft- 
ening of  the  tubercles,  and,  therefore,  no  expec- 
toration of  the  tuberculous  matter.  As  to  the 
scrofula,  that  his  was  a  very  mild  diathesis. 

This  was  all  the  testimony  adduced  and  now 
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relied  upon  to  prove  that  the  answers  in  the  ap- 
plication were  untrue. 

There  was,  however,  in  evidence  the  statement 
of  two  medical  examiners  attending  the  applica- 
tion. They  represented  the  assured  as  in  perfect 
health,  and  as  never  having  had  any  constitu- 
tional disease,  except  yellow  fever,  and  a  curva- 
ture of  the  spine  in  his  early  youth,  and  as 
having  no  predisposition,  either  hereditary  or 
acquired,  to  any  constitutional  disease. 

We  are  of  opinion  that  this  evidence  did  not 
warrant  a  peremptory  instruction  to  the  jury  to 
find  .a  verdict  in  favor  of  the  defendants.  The 
testimony  of  Dr.  Mathieu  was  parol.  Its  credi- 
bility as  well  as  its  effect  was  for  the  jury,  espe- 
cially as  it  was  not  positive  and  unqualified  that 
Moidor  had  had  the  diseases  for  which  the  wit- 
ness had  treated  him,  and  as  the  statements  of 
the  examining  physicians  which  were  in  evidence 
tended  in  some  degree  to  prove  that  he  never 
had.  The  jury  might,  perhaps,  have  drawn  the 
conclusion  from  Dr.  Mathieu's  testimony  that 
there  had  been  only  predisposition  to  the  dis- 
eases, and  not  the  diseases  themselves.  He 
stated  in  regard  to  the  asthma  for  which  he  treat- 
ed Moulor,  that  it  was  attended  with  no  expecto- 
ration, and  that  there  was  nothing  connected 
with  it  to  make  the  patient  believe  he  had  it.  In 
regard  to  the  first  stages  of  consumption,  accord- 
ing to  his  statement  there  was  no  expectoration 
of  tuberculous  matter.  He  does  not  state  there 
was  any  cough  or  pain  in  the  chest.  There  were, 
then,  no  external  symptoms  of  either  of  the  three 
diseases  mentioned.  Had  scrofula  existed  it 
would  seem  probable  the  patient  must  have 
known  it.  Yet  the  doctor  states  he  did  not  sus- 
pect, or  have  the  remotest  idea  that  he  was 
affected  with  either  of  the  diseases.  That  he 
was  treated  for  them  is  not  conclusive  that  he 
had  them.  The  most  skilful  treatment  sometimes 
is  given  when  the  existence  of  a  particular  disease 
is  only  suspected,  not  known,  and  when  after- 
wards it  appears  the  physician  was  mistaken. 

For  these  reasons  we  think  the  testimony  was 
not  such  as  to  justify  a  withdrawal  from  the  jury 
of  the  inquiry  whether  the  answer  to  the  seventh 
interrogatory  was  untrue. 

Nor  was  it  sufficient  to  enable  the  Court  to 
conclude,  without  reference  to  the  jury,  that  the 
answer  to  the  twelfth  interrogatory  was  untrue. 
The  entire  interrogatory  should  be  considered  as 
one.  It  was,  '*  How  long  since  the  party  was 
attended  by  a  physician?  For  what  disease  or 
diseases  ?"  To  this  the  answer  was,  **Not  since 
the  year  1847,  when  he  had  the  yellow  fever.** 
It  may  well  be  that  the  applicant  understood  the 
interrogatory  as  asking  information  respecting 
attendance  for  a  particular  disease  or  diseases  and 
their  description,  especially  as  the  thirteenth  in- 
terrogatory sought  information  respecting  the 


party's  usual  medical  attendant,  and  the  name  of 
that  attendant  was  truly  given. 

Upon  the  whole,  tlierefore,  we  think  the  case 
should  have  been  submitted  to  the  jury  on  the 
evidence. 

The  judgment  is  reversed,  and  the  case  is  re- 
ntitted  for  a  new  trial. 

Opinion  by  Strong,  J. 


g)uprenie  Court. 


May,  '80, 133. 


Stiles's  Appeal. 


June,  1880. 


Building  associations ,  regulation  of,  under  Act  of 
j8jp  —  Unauthorized  restrictions  upon  bor- 
rowers—  Cannot  fix  a  minimum  rate  of  fre- 
mium — Alleged  violation  of  Act  of  1859^  set  up 
cu  a  defence  to  an  action  against  borrower — 
Error  to  refusal  of  Court  below  to  open  Judg- 
ment. 

Building  associations,  chartered  under  the  general  Act 
of  April  15,  1859  (P.  L.  544),  must  comply  in  all  their 
operations  with  the  provisions  of  that  Act ;  they  are  re- 
quired to  loan  moneys  lawfully  in  the  treasury  to  the 
highest  bidder,  in  open  competition,  at  a  stated  monthly 
meeting;  they  are  not  permiUed  to  borrow  money  from 
banks  or  others  for  the  purpose  of  loaning  it  to  members 
at  interest  in  excess  of  six  per  cent. ,  nor  can  they  fix  a 
minimum  rate  of  premium  below  which  they  will  not  re- 
ceive bids. 

Such  violations  of  the  Act,  affecting  a  particular  loan 
in  suit,  may  be  set  up  as  a  defence  to  an  action  against  a 
borrowing  member. 

Where  a  borowing  member,  against  whom  judgment  had 
been  entered  on  penal  bill  given  for  a  loan,  petitioned  the 
Court  for  a  rule  to  show  cause  why  the  judgment  should 
not  be  opened,  on  the  ground,  inter  alia^  that  he  took  his 
loan  at  a  premium  of  I24,  that  being  the  minimum  pre- 
mium fixed  by  the  association ; 

Held  (reversing  the  order  of  the  Court  below),  that  this 
was  sufficient  ground  to  grant  the  rule  to  show  cause  why 
the  judgment  should  not  be  opened,  and  the  defendant  be 
let  into  a  defence. 

Appeal  from  the  Common  Pleas  of  Columbia 
County. 

This  was,  in  the  Court  below,  a  petition  and 
motion  by  Jeremiah  Stiles,  for  a  rule  to  show 
cause  why  a  certain  judgment,  entered  against 
him  by  the  Benton  Mutual  Savings  Fund  and 
Loan  Association  on  penal  bill  conditioned  for 
the  payment  of  I200,  should  not  be  opened  and 
the  defendant  be  let  into  a  defence. 
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The  petitioner  averred  that  the  association  was 
endeavoring,  by  means  of  an  execution  issued  on 
said  judgment^  to  collect  a  larger  amount  than  is 
due  them ;  that  he  had  bid  for  and  taken  the 
loan  for  which  the  judgment  was  entered,  at  a 
premium  of  I24,  "  that  being  the  minimum  rate 
fixed  by  the  association  for  that  year,  and  said 
association  refusing  to  receive  a  less  bid.**  The 
petitioner  further  averred  that  the  said  associa- 
tion had  violated  its  charter,  by  borrowing  moneys 
at  interest  from  banks  and  individuals  to  loan  to 
its  members  at  rates  in  excess  of  six  per  cent.,  by 
fixing  a  minimum  rate  of  premium  on  loans  to 
members,  and  the  charging  of  excessive  fines ;  by 
reason  whereof  the  association  is  only  entitled  to 
recover  from  the  petitioner  the  sum  actually 
loaned,  with  six  per  cent,  interest. 

After  argument,  the  Court,  Elwell,  P.  J.,  re- 
fused to  grant  a  rule  to  show  cause  why  the  iudg- 
Hient  should  not  be  opened,  on  the  ground  that 
violation  of  the  charter  of  the  plaintiff  could  not 
be  set  up  in  this  collateral  proceeding.  .  The  de- 
fendant thereupon  took  this  appeal,  assigning  as 
error,  inter  alia^  the  refusal  of  the  Court  to  grant 
a  rule  as  above  stated. 

Hervey  E,  Smith  and  A.  C.  Smithy  for  appel- 
lant. 

The  defence  of  violation  of  the  Act  of  1859  ^^ 
a  good  one,  because  the  right  of  the  plaintiff  to 
collect  interest  in  excess  of  six  per  cent,  de- 
pends on  the  provisions  of  that  Act.  The  asso- 
ciation can  act  in  no  other  manner  than  that  pre- 
scribed for  it  by  the  Act  from  which  it  derives 
its  existence. 

Hibernia  Turnpike  Co.  v.  Henderson,  8  S.  &  R. 

222. 
Commonwealth  v.  £.  &  N.  £.  R.  R.  Co.,  3  Casey, 
35I' 

The  question  of  usury  was  for  a  jury. 
Chamberlain  v.  McCluTg»  8  W.  &  S.  36. 

Fixing  a  minimum  rate  for  loans  has  been  held 
to  be  a  violation  of  similar  statutes  in  other 
states. 

State  V.  GreeoTille  B.  &  L.  Association,  3  Law  & 
Equity  Reporter,  515. 
Courts  will  not  enforce  a  contract  made  in  vio 
lation  of  a  statute,  although  not  expressly  made 
void. 

Holt  V,  Green,  28  Sm.  201. 
Fowler  v.  Scully,  22  Sm.  456. 
Mitchell  V.  Smith,  i  Binn.  no. 
Mavbin  v,  Conlan,  4  Dall.  298. 
Biddis  V.  James,  6  Bion  321. 
Seidenhender  v,  Charles's  Adm'rs,  4  S.  &  R.  160. 
Badgley  v.  Beal,  3  Watts,  263. 
Columbia  Bank  and  Bridge  Co.  v,  Haldeman,  7  W. 
&  S.  233. 
E.  H,  Little,  contra. 

A  violation  of  the  charter  of  incorporation 
cannot  be  made  the  subject  of  judicial  investiga- 
tion in  this  collateral  proceeding.  A  plea,  in- 
volving the  forfeiture  or  invalidity  of  the  charter, 


would  be  demurrable,  or  might  be  treated  as  a 
nullity  by  the  Court.  Proof  of  the  violation  of 
the  Act  of  Assembly  involves  the  forfeiture  or  in- 
validity of  the  charter  itself. 

Becket  v,  Uniontown  BuUding  Association,  7  Nor- 

ris,  213. 
Irvine  v.  Lumberman's  Bank,  2  W.  &  S.  190. 
Dyer  v.  Walker,  4  Wr.  157. 
Coil  V.  Pittsburgh  Female  College,  4  Wr.  439. 
Qeveland  and  Pittsburgh  R.  R.  Co.  v.  Speer,  6  Sm. 

326. 
Codiran  v,  Arnold,  8  Sm.  399. 
Workingmen  B.  &  L.  Association  v.  Coleman^  S 
Weekly  Notes,  17. 
This  being  an  appeal  to  the  equitable  pdWers 
of  the  Court  below,  the  question  is  as  to  the  right- 
ful exercise  of  its  discretion. 

Kneedler's  Appeal,  8  Weekly  Notes,  97. 

June  21,  1880.  The  Court.  The  Act  enti- 
tled '<  An  Act  to  confer  on  certain  associations 
of  the  citizens  of  this  Commonwealth  the  powers 
and  immunities  of  corporations  and  bodies  politic 
in  law,  and  to  confirm  charters  heretofore  grant- 
ed," passed  April  15,  1859  (P.  L.  544)  is  a  gen- 
eral law  for  the  regulation  of  associations  known 
as  building  and  loan  associations.  This  appears 
not  only  from  the  general  scope  of  its  provisions, 
but  from  the  recital  in  its  preamble,  which  de- 
clares that  "such  associations  are  meritorious, 
and  deserving  the  care  of  the  State.**  The 
learned  Judge  below  fell  into  an  error  in  consid- 
ering it  as  merely  the  charter  of  any  association 
included  in  its  benefit — the  violation  of  which 
could  not  be  inquired  of  collaterally.  The  char- 
ters of  such  corporations  are  derived  from  the 
Court  of  Common  Pleas,  and  it  may  be  true  that 
the  violation  of  their  provisions  by  the  corpora- 
tion cannot  be  the  sabject  of  collateral  inquiry, 
nor  set  up  by  any  debtor  as  a  defence  to  an  ac- 
tion. They  can  be  declared  forfeited  only  by  direct 
proceeding  in  the  name  and  by  the  authority  of  the 
Commonwealth.  Corporations,  however,  as  well 
as  individuals,  may  be  subject  rightfully  to  gene- 
ral laws  regulating  their  contracts  and  proceed- 
ings. More  especially  is  this  true  when  such  cor- 
porations accept  their  charters  after  such  laws 
have  been  passed,  and  therefore  subject  to  their 
provisions. 

Assuming  the  Benton  Mutual  Saving  Fund  and 
Loan  Association  to  be  an  association  within  the 
provisions  of  the  Act  of  1S59,  which  is  the  only 
ground  upon  which  they  can  claim  exemption 
from  the  law  prohibiting  the  taking  of  a  greater 
rate  of  interest  upon  the  loan  of  money  than  six 
per  cent.,  it  is  evident  that  their  contract  must  be 
made  in  conformity  to  the  provisions  of  that  Act, 
in  order  to  entitle  them  to  the  privilege  granted 
by  it.  It  makes  an  exception  m  their  case  from 
the  general  law  of  the  State,  and  they  must  bring 
themselves  within  the  exception.  They  can  loan 
money  only  to  the  members  of  the  Association, 
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in  amounts  not  exceeding  two  hundred  dollars 
en  each  share  of  the  stock  held  by  them,  and 
the  loans  can  only  be  of  the  amount  in  the  trea- 
sury derived  from  the  interest,  dues,  and  fines 
received  from  the  members,  and  given  out  at 
each  stated  monthly  meeting  to  the  highest  bid- 
der. It  would  be  a  gross  perversion  of  the  whole 
spirit  and  design  of  such  an  association  to  bor- 
row money  from  banks  or  others  for  the  purpose. 
It  is  equally  so  to  fix  a  minimum  rate  of  premium 
below  which  they  will  accept  no  bid.  They  are 
bound  to  offer  all  that  is  in  the  treasury  to  open 
competition,  so  that  the  members  may  obtain 
the  loan  at  a  low  premium  if  there  should  be  no 
bid  at  a  higher.  The  practical  operation  of  such 
institutions  is  that  whenever  the  member  pro- 
cures a  loan  at  a  premium  below  the  average  of 
the  premiums  for  the  whole  time  the  Associa- 
tion has  to  make,  he  is  to  that  extent  a  gainer ; 
when  his  loan  is  at  a  premium  higher  than  the 
average,  he  is  to  that  extent  a  loser.  This  is  a 
most  valuable  feature  in  such  associations,  and 
hence  the  great  importance  of  maintaining  the 
principle  of  free  competition  in  the  bids.  When 
the  member  is  told  that  there  is  a  minimum  pre- 
mium below  which  loans  will  not  be  made,  he 
must  offer  that  amount  for  the  loan  whether  any 
other  one  offers  or  not.  If  no  oflFer  to  that 
amount  is  made  the  money  remains  in  the  trea- 
sury without  investment.  It  is  evident,  in  this 
way,  that  the  members  who  are  not  borrowers 
will  obtain  a  very  undue  advantage  over  the 
members  who  are  borrowers.  These  institutions 
are  liable,  like  everything  else  human,  to  abuse, 
and  we  are  bound  to  guard  them  carefully  from 
being  perverted  into  mere  contrivances  by  which 
capitalists  can  evade  the  laws  against  usury.  So 
the  Legislature  evidently  intended  they  should 
be  by  the  Act. 

As  to  the  allegation  in  the  petition  that  the 
Association  was  in  the  habit  of  borrowing  money 
to  loan  out,  it  was  too  vague  to  avail  the  de- 
fendant. He  must  show  that  the  money  loaned 
to  him  had  been  borrowed.  But  by  the  allega- 
tion that  he  took  his  loan  at  the  premium  of  I24, 
that  being  the  minimum  rate  fixed  by  the  Asso- 
ciation, and  said  Associati6n  refusing  to  receive 
a  less  bid,  he  laid,  we  think,  sufficiently  clear 
and  tangible  ground  upon  which  the  Court  below 
ought  to  have  granted  the  rule  to  show  cause 
why  the  judgment  should  not  be  opened.  Qf 
course,  upon  the  hearing  of  the  rule,  he  will 
have  to  produce  evidence  to  satisfy  the  Court  of 
the  truth  of  the  averment  of  this  petition,  or 
affidavit,  and  that  the  rule  ought  to  be  made  ab- 
solute, which  the  plaintiff  will  have  the  oppor- 
tunity to  controvert  it  by  opposite  evidence. 

Order  reversed  and  record  remitted  for  further 
proceedings. 

Opinion  by  Sharswood,  C.  J. 


Jan.  »78,  41.  F«h.  4,  iSfe. 

Olive  Cemetery  Compatiy  v.  City  of  Phil- 
adelphia. 

Taxes  and  taxation — Exemption  from  taxation 
—  Cemetery  companies — Assessments  for  Mu- 
nicipal purposes-^  Charters. 

One  of  the  clauses  of  the  charter  of  a  cemetery  cottr* 
pany  provided  as  follows :  **That  no  street,  lane,  or  road 
shall  hereafter  be  opened  through  the  tract  occupied  as  a 
cemetery,  without  the  consent  of  a  majority  of  the  lot- 
holders  ;  and  the  same,  when  used  as  a  place  of  sepulchre, 
shall  be  exempt  from  taxation,  excepting  for  State  pur- 
poses." In  an  action  to  recover  the  amount  of  assessment 
charged  against  the  lots  on  the  line  of  a  street  in  which  a 
sewer  had  been  constructed : 

Held^  that  the  municipal  assessments  were  a  species  of 
local  taxation  within  the  meaning  of  the  exemption  clause 
of  the  charter,  and  that  the  lot-holders  were  not  liable. 

Error  to  the  Common  Pleas  No.  4,  of  Philadel- 
phia County. 

Case  slated,  wherein  the  City  of  Philadelphia, 
to  use,  etc.,  was  plaintiff,  and  the  Olive  Ceme- 
tery Company,  defendant,  showing  the  follow- 
ing facts : 

The  defendant  company  was  incorporated  by 
an  Act  of  Assembly  approved  February  5,  1849, 
the  third  section  of  which  Act  provides : 

«  That  no  street,  lane,  or  road  shall  hereafter  be  opened 
through  the  said  tract  occupied  as  a  cemetery  without  the 
consent  of  a  majority  of  the  lot-holders ;  and  the  same, 
when  used  as  a  place  of  sepulchre,  shall  be  exempt  from 
taxation^  excepting  for  State  purposes ;  and  no  lot  which 
may  be  purchased  as  a  place  of  sepulchre  shall  be  subject 
to  attachment  or  execution  for  any  debt  or  debts  of  the 
owner  thereof,  prozntM,  that  said  exemption  from  attach- 
ment or  execution  shall  not  extend  to  more  than  four  lots 
as  owned  by  any  one  individual." 

On  the  line  of  Merion  Avenue  all  of  the  lots 
in  the  cemetery  have  been  sold,  and  are  mostly 
improved  and  buried  in.  In  Merion  Avenue  the 
equitable  plaintiff  constructed  a  sewer  and  filed  a 
lien  therefor.  The  lot-holders  on  the  line  of 
Merion  Avenue  had  no  notice  of  the  construc- 
tion of  this  sewer,  nor  of  the  filing  of  the  claim. 
No  deeds  of  the  lot-holders  have  been  registered 
in  the  Registry  Bureau  of  the  Department  of 
Surveys  of  the  City  of  Philadelphia,  nor  have 
they  been  recorded  in  the  Office  for  Recording 
Deeds  for  the  City  and  County  of  Philadelphia. 

If  the  Court  be  of  opinion,  that  under  the 
said  charter  the  lots  purchased  by  the  lot-holders 
for  burial  purposes,  and  lands  of  the  cemetery 
company  are  subject  to  lien  and  sale  under  the 
said  lien,  or  that  the  lot-holders'  consent,  or 
notice  to  them,  was  not  necessary  before  filing 
lien,  then  judgment  for  the  plaintiff;  but  if  not, 
then  judgment  for  the  defendant. 

The  Court,  after  argument,  entered  judgment 
for  the  plaintiff.     (No  opinion  was  filed.)    The 
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defendant  took  this  writ,  assigning  for  error  the 
entei*ing  of  judgment  for  the  plaintiff. 

B,  H.  Brewster  and  John  A,  Burton  for 
plaintiff  in  error. 

Municipal  assessments  are  taxes,  and  derive 
their  validity  from  the  constitutional  power  of 
the  Legislature  to  levy  and  collect  taxes,  which 
power  the  Legislature  has  delegated  to  the  muni- 
cipality. 

Hammett  v.  Cily  of  Philadelphia,  15  Sm.  164. 

Washington  Avenue,  19  Sm.  352. 

Pennell's  Appeal,  2  Barr,  216. 

Pennock  v.  Hoover,  5  Rawle,  291. 

By  the  provision  of  the  Act  of  Assembly  in- 
corporating the  company,  the  Commonwealth 
has  released  in  favor  of  the  cemetery  her  right 
to  tax  the  lands  used  for  sepulchre,  except  for 
State  purposes,  and  it  is  a  well-settled  rule  of 
construction  that  an  exception  in  a  statute  ex- 
cludes all  other  Exceptions. 

Miller  v.  Kirkpatrick,  5  Casey,  226. 

Warfield  v.  Fox,  3  Sm.  383. 
Henry  C,  Terry  for  the  defendant  in  error. 
The  assessment  for  the  construction  of  this 
sewer  is  not  a  tax  within  the  meaning  of  the  ex 
emption  in  the  defendant's  charter. 

Pray  v.  Northern  Liberties,  7  Casey,  69. 

Northern  Liberties  v.  The  Church,  i  Harris,  104. 

Borough  of  Greensborg  v.  Young,  3  Sm.  280. 

May  3,  1880.  The  Court.  The  Olive 
Cemetery  Company  was  incorporated  by  Act  of 
February  5,  1849,  for  the  purpose  of  establishing 
and  maintaining  a  cemetery  on  a  certain  tract 
of  land,  situated  on  the  north  side  of  Lancaster 
Avenue,  in  the  county,  now  city,  of  Philadel- 
phia, containing  about  ten  acres  and  twenty-two 
perches.  The  third  section  of  the  Act  declares : 
**That  no  street,  lane,  or  road  shall  hereafter  be 
opened  through  the  said  tract,  occupied  as  a 
cemetery,  without  the  consent  of  a  majority  of 
the  lot-holders,  and  the  same,  when  used  as  a 
place  of  sepulchre,  shall  be  exempt  from  taxa- 
tion, excepting  for  State  purposes,  and  no  lot 
which  may  be  purchased  as  a  place  of  sepulchre, 
shall  be  subject  to  attachment  or  execution  for 
any  debt  or  debts  of  the  owner  thereof,  provided^ 
that  the  said  exemption  from  attachment  or  exe- 
cution shall  not  extend  to  more  than  four  lots  as 
owned  by  any  one  individual."  On  the  line  of 
Merion  Avenue,  by  which  the  cemetery  is 
bounded  on  one  side,  all  the  lots  have  been 
sold  and  mostly  used  for  burial  purposes.  In 
that  avenue  the  corporate  authorities  of  the  city 
caused  a  sewer  to  be  constructed,  and  filed  a  lien 
for  a  proportionate  part  of  the  cost  thereof 
against  the  entire  cemetery  tract,  including  the 
lots  that  have  been  sold,  and  claim  the  right  to 
enforce  payment  thereof  by  sale  of  the  land. 
The  facts  are  fully  presented  in  the  case  stated 
in  the  nature  of  a  special  verdict,  and  the  ques- 


tions of  law  involved  submitted  to  the  Court  be- 
low in  the  following  terms :  "If  the  Court  shall 
be  of  opinion  that  under  the  said  charter  the  lots 
purchased  by  the  lot-holders  for  burial  purposes 
and  the  lands  of  the  cemetery  company  are  sub- 
ject to  lien  and  sale  under  the  said  lien,  or  that 
the  lot-owners'  consent,  or  notice  to  them,  was 
not  necessary  before  filing  the  lien,  then  judg- 
ment for  the  plaintiff;  but  if  not,  then  judgment 
for  the  defendant."  The  Court  entered  judg- 
ment, on  the  case  stated,  in  favor  of  the  city. 

The  main  contention  on  the  part  of  the  ceme- 
tery company  is,  that  the  assessment  for  con- 
struction of  the  sewer  on  Merion  Avenue  is  a 
species  of  taxation,  and  clearly  within  the  letter 
as  well  as  the  spirit  of  the  exemption  contained 
in  the  charter.  The  exemption  is  "from  taxa- 
tion, excepting  for  State  purposes."  The  obvi- 
ous meaning  of  this  is,  that  the  Commonwealth 
releases  in  favor  of  the  cemetery  company  her 
right  to  tax  its  lands  when  used  as  a  place  of  sep- 
ulchre, in  any  form  or  for  any  purpose  of  a  local 
nature,  as  distinguished  from  general  State  pur- 
poses, reserving  to  herself  the  right  of  taxation 
for  the  latter  purposes  only.  The  exemption  is 
general,  and  embraces  every  species  of  taxation 
not  specially  excepted;  and  the  rule  is  well 
setded  that  an  exception  in  a  statute  excludes  all 
other  exceptions.  (Miller  v.  Kirkpatrick,  5 
Casey,  226.)  It  is  not  pretended  that  municipal 
assessments  for  constructing  sewers,  etc.,  are 
within  the  accepted  meaning  of  taxation  for 
State  purposes ;  on  the  contrary,  it  is  contended 
by  the  city,  that  they  do  not  come  under  the 
head  of  taxation  at  all.  It  is  conceded,  how- 
ever, that  the  authority  to  make  and  collect  such 
assessments  is  delegated  by  the  Commonwealth. 
If  it  does  not  emanate  from  the  inherent  power 
of  the  government  to  levy  and  collect  taxes,  it  is 
difficult  to  understand  whence  it  comes.  The 
only  warrant  for  delegating  such  authority  must 
be  either  in  the  right  of  eminent  domain  or  in 
the  taxing  power.  It  cannot  be  found  in  the 
former,  and  hence  it  must  be  in  the  latter. 

Taxation  is  an  exercise  of  the  inherent  power 
of  government  to  compel  contributions  from  per- 
sons and  property  for  public  purposes,  either  of 
a  general  or  local  nature.  For  general  or  State 
purposes  the  power  of  taxation  has  usually  been 
exercised  directly  by  the  government,  while  for 
local  objects  it  has  genendly  been  delegated  to 
and  exercised  by  the  municipal  subdivisions  of 
the  State.  The  history  and  growth  of  this  dele- 
gated power  are  traced  in  Washington  Avenue 
(19  P.  F.  Smith,  352).  It  is  there  said  that  the 
practice  of  municipal  taxation  by  counties,  turn- 
pikes, cities,  and  boroughs  for  local  objects  had 
its  origin  in  necessity  and  convenience.  Hence, 
roads,  bridges,  culverts,  sewers,  pavements, 
school-houses,  and  like  local  improvements,  <upe 


Digitized  by 


Google 


WEEKLY  NOTES  OP  CASES. 


87 


best  made  through  the  municipal  divisions  of  the 
Sute,  and  paid  for  by  local  taxation.  "  These 
have  always  been  supported  as  a  proper  exercise 

of  the  taxing  power In  cities  and  towns 

where  the  population  was  dense,  the  authorities 
began  to  make  improvements  of  special  advan- 
tage to  certain  of  the  citizens  at  their  expense. 
...  So  far  public  opinion  and  long-continued 
legislative  practice  have  sustained  local  taxation 
with  great  unanimity,  and  this  is  strong  evidence 
of  the  true  interpretation  of  the  constitutional 
power  of  the  Legislature  to  authorize  municipal 
taxation  of  this  sort."  In  McMasters  v.  Com- 
monwealth (3  Watts,  293),  a  new  phase  of  taxa- 
tion was  presented  in  the  assessment  of  one  per- 
son's property  to  pay  compensation  awarded 
to  another  whose  property  had  been  taken  for  a 
public  use  under  the  power  of  eminent  domain, 
but  it  was  sustained  as  a  proper  application  of 
that  principle  of  local  taxation  which  authorizes 
the  assessment  of  property  specially  benefited  by 
a  local  improvement  of  a  public  nature,  for  the 
purpose  of  defraying  the  expense  thereof.  The 
admitted  authority  of  the  Legislature  to  confer 
upon  municipal  corporations  the  power  of  assess- 
ing the  cost  of  local  improvements  on  properties 
benefited,  is  recognized  in  Hammett  v,  Phila- 
delphia (15  P.  F.  Smith,  164)  as  **a  species  of 
taxation,  not  the  taking  of  private  property  by 
virtue  of  eminent  domain." 

We  have  thus  referred  to  these  cases  not  for 
the  purpose  of  vindicating  the  right  of  the  Leg- 
islature to  authorize  assessments  in  various  forms 
for  local  improvements,  but  to  show  that  they  are 
regarded  as  a  species  of  taxation ;  that  it  is  only 
on  the  principle  of  taxation  that  they  are  sus- 
tained. The  cases  of  Northern  Liberties  v. 
Church  (i  Harris,  104)  ;  Pray  v.  Northern  Lib- 
erties (7  Casey,  69) ;  and  Borough  of  Greensburg 
V,  Young  (3  P.  F.  Smith,  284),  have  been  cited 
as  authority  for  the  position  that  assessments  for 
local  improvements  are  not  taxes.  What  is  said 
in  Washington  Avenue,  supra^  in  regard  to  two 
of  these  cases  is  equally  applicable  to  the  other, 
viz.,  the  Court  did  not  mean  to  decide  that  such 
an  assessment  is  not  taxation  within  the  general 
legislative  power  to  tax.  Had  it  been  meant  to 
say  that  such  an  assessment  is  not  taxation  at  all, 
it  would  in  effect  deny  the  power  of  the  Legisla- 
ture to  authorize  the  assessment — a  power  which 
was  affirmed  in  all  these  cases.  It  follows  from 
what  has  been  said  that  the  claim  of  the  city  is 
a  species  of  taxation  for  local  and  not  State  pur- 
poses, based  solely  on  the  taxing  power  delegated 
by  the  State,  and  inasmuch  as  the  charter  of  the 
company  expressly  exempts  its  land  from  such 
taxation,  the  lien  is  invalid,  and  the  plaintiff  in 
error  is  entitled  to  judgment.  If  it  were  at  all 
necessary,  it  would  be  an  easy  task  to  show  the 
wisdom  and  propriety  of  exempting  such  property 


as  that  of  the  plaintiff  in  error  from  local  taxa- 
tion, but  nothing  of  that  kind  is  required.  It  is 
sufficient  to  know  that  the  Legislature  in  creating 
the  corporation  exempted  its  property  from  such 
taxation.  It  is  unnecessary  to  consider  other 
minor  points  involved  in  the  case  stated. 

Judgment  reversed  and  set  aside,  and  judgment 
is  now  entered  on  the  case  stated  in  favor  of  the 
defendant  below. 

Opinion  ty  Sterrett,  J. 


Jan.  *8o,  16.  March  4,  1880. 

Daubert  ct  al.  v.  Eckert,  etc. 

Husband  and  wife — Married  woman — Mortgage 
of^  to  secure  future  indebtedness  of  husband- 
Application  of  mortgage  money, 

A  married  woman,  having  the  power  to  mortgage  her 
lands  to  secure  the  future  indebtedness  of  her  husband, 
may  give  the  money  raised  by  the  mortgage  inmiediately 
to  him. 

The  mortgagee  has  nothing  to  do  with  the  application 
of  the  mortgage  money. 

Error  to  the  Common  Pleas  of  Lehigh 
County. 

Sci.  fa.  sur  mortgage,  by  Charles  Eckert,  ad- 
ministrator, etc.,  against  David  Daubert  and 
Herriena  E)aubert. 

The  following  affidavit  of  defence  was  filed : 
*  *  That  this  defendant,  Herriena  Daubert,  is  the 
wife  of  David  Daubert,  the  other  defendant,  and 
was  a  married  woman  at  the  time  of  executing 
said  mortgage,  dated  August  i,  1873,  recorded, 
etc.,  ....  on  which  said  suit  is  brought,  that  said 
money  named  in  said  mortgagee  was  loaned  to 
her  by  John  Eckert  for  the  improvement  of  her 
separate  estate ;  tliat  said  money  was  paid  to  her 
husband,  who  used  it  for  the  improvement  of  his 
estate,  and  no  part  of  said  money  went  for  the 
necessary  improvement  of  her  separate  estate, 
nor  for  purchase-money  of  her  separate  real 
estate,  nor  was  it  used  for  necessaries  in  her 
family ;  all  of  which  she  expects  to  prove  on  the 
day  of  the  trial  of  this  cause." 

The  Court  niade  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence, 
Albright,  P.  J.,  delivering  the  following  opin- 
ion :  *'  It  is  not  alleged  that  the  mortgage  upon 
which  suit  is  brought  was  not  executed  and  ac- 
knowledged in  the  manner  and  form  requisite  td 
bind  the  wife's  separate  real  estate.  It  is  averred 
in  the  affidavit  of  defence  that  the  money  for 
which  the  mortgage  was  given  was  loaned  by  the 
mortgagee  to  the  wife  for  the  improvement  of 
her  separate  real  estate;  that  the  money  was 
paid  to  the  husband,  who  used  it  for  the  im- 
provement of  his  estate.    It  is  not  stated  that 
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the  payment  of  the  money  to  the  husband  was 
without  the  consent  of  the  wife,  or  that  she  did 
not  agree  that  her  estate  should  be  encumbered 
for  the  debt  of  her  husband.  The  substance  of 
what  is  alleged  seems  to  be  that  the  original  in- 
tention or  negotiation  was  for  a  loan  to  improve 
her  estate,  but  when  the  transaction  came  to  be 
consummated  she  permitted  her  husband  to  re- 
ceive the  money  for  which  the  mortgage  was 
given.  It  is  not  said  that  any  fraud  was  prac- 
tised on  the  wife  in  the  execution  or  delivery  of 
the  mortgage. 

"A  husband  and  wife  may  execute  a  valid 
mortgage  of  her  separate  real  estate  to  secure  the 
husband's  debt.  The  power  to  do  this  existed 
before  the  passage  of  the  Act  of  1848,  and  this 
was  not  changed  by  said  Act.  (Jamison  v.  Jami- 
son, 3  Wh.  457;  Black  V.  Gal  way,  12  H.  19; 
Miner  v.  Grahain,  Ibid.  491;  Lytle's  App.,  12 
Cas.  131 ;  Haffey  v.  Carey,  23  P.  F.  S.  431.) 
This  is  what  was  done  in  the  case  before  us. 
The  affidavit  discloses  no  facts  constituting  a  de- 
fence to  the  mortgage." 

The  defendants  took  this  writ,  assigning  for 
error  the  entry  of  judgment  on  the  affidavit. 
'  John  J^upp  (mih  whom  vras  James  B.  DeshUr), 
for  the  plaintiff  in  error. 

The  Court  below  decided  this  case  upon  the 
theory  that  the  mortgage  was  given  to  secure  the 
debt  of  the  husband.  If  such  were  the  facts  of 
the  case  there  would  be  no  trouble  in  the  case, 
and  the  mortgage  would  undoubtedly  be  valid 
and  binding  upon  the  wife.  But  sudi  are  not 
the  facts.  The  affidavit  of  defence  alleges 
clearly  and  explicitly  that  the  husband  was  not 
th^  borrower,  but  that  the  contract  of  loan  was 
made  with  the  wife,  that  she  became  the  bor- 
rower, that  the  loan  was  made  to  her,  and  not 
to  the  husband ;  that  the  loan  was  made  to  her 
for  the  improvement  of  her  separate  estate,  but 
the  money  came  into  the  hands  and  possession 
of  her  husband,  and  was  never  applied  to  the 
improvement  of  her  separate  estate,  but  was  used 
by  him  for  other  purposes.  Hence  the  mort- 
gage could  not  have  been  given  to  secure  the 
debt  of  the  husband,  but  simply  as  a  security  for 
the  wife's  contract,  and  this  mortgage  in  question 
can  not  be  held  valid  upon  the  fiieory  on  which 
the  Court  below  decided  the  case,  namely,  that 
a  married  woman  can  give  a  valid  mortgage  for 
the  debts  of  her  husband. 

A  married  woman  is  not  liable  for  debts  con- 
tracted or  money  borrowed  by  her  for  the 
avowed  purpose  of  improving  her  separate  estate, 
unless  it  be  further  shown  that  the  money  was 
actually  so  applied. 

Heugh  V.  Jones,  8  C.  432, 

Lippincott  v,  Leeds,  27  Sm.  420. 

Wolbach  V,  Lehigh  Building  Assoc,  3  N.  21 1. 


R,  E.  Wright  6*  SoUy  for  the  defendant  in 
error. 

The  Act  ot  1770,  giving  to  married  women 
the  power  to  convey  real  estate,  makes  no  re- 
striction as  to  the  consideration  or  purpose' of 
the  conveyance.  If  the  mortgage  be  executed 
in  due  form,  it  is  valid. 

iamison  v,  Jamison,  3  Wh.  471, 
ourneay  v,  Gibson,  6  Sm.  59. 
The  affidavit  amounted  simply  to  an  averment 
that  the  mortgage  was  given  to  secure  the  repay- 
ment of  money  loaned  by  the  mortgagee  to  the 
husband.  There  is  no  pretence  of  want  of 
knowledge  or  consent.  The  husband  received 
the  money,  and  the  wife  could  lawfully  mortgage 
her  real  estate  to  seciure  his  debt. 

March  22,  1880.  The  Court.  If,  as  was 
settled  in  Haffey  v,  Carey  (23  P.  F.  Smith,  431), 
a  married  woman  can  mortgage  her  lands  to  se- 
cure the  future  indebtedness  of  her  husband,  it 
is  not  easy  to  tmderstand  why  she  may  not  give 
the  money,  raised  by  the  mortgage,  immedii^y 
to  him.  The  mortgagee  has  nothing  to  do  with 
the  application  of  the  mortgage  money.  All 
that  is  necessary  is,  that  the  husband  and  wife 
should  join  in  the  execution,  and  that  she  shouki 
be  separately  examined,  and  acknowledge  the 
instrument  in  the  manner  prescribed  by  law. 

Judgment  affirmed. 

Per  Curiam.  Green  and  Mercur,  JJ.,  ab- 
sent. 


Jan.  'So,  226.  March  30,  i88a 

Sellers  v.  Benner. 

Mortgages — Proceeding  far  satisfaction  of,  under 
Act  of  June  iz,  187^ — Equities  of  mortgagor 
against  assignee,  when  devohing  upon  terre* 
tenant — Payment,  evidence  of-^Notice — FaU- 
ure  of  cusignee  of  mortgage  to  make  inquiry  cf 
mortgagor. 

In  a  petition,  under  the  Act  of  June  11,  1879  (P-  I^ 
141),  to  procure  the  satisfaction  of  a. mortgage,  the  terre- 
tenant  alleged  that  when  the  property  was  conveyed  by 
the  mortgagor  to  him,  he  paid  the  mortgage  debt  to  the 
mortgagee.  The  answer  of  the  mortgagee  denied  this 
payment,  and  the  assignee  of  the  mortgage  answered  that 
she  was  an  assignee  for  value  without  notice.  In  an 
issue  directed  to  try  the  question  of  paymoit,  the  peti- 
tioner, as  plaintiff,  testified  that  the  mortgagee  had  under- 
taken, for  a  sufficient  consideration,  to  procure  the  con- 
veyance of  the  property  to  him,  and  to  cause  the  mortgage 
to  be  satisfied;  that  he,  the  plaintiff,  had  accepted  the 
conveyance  upon  these  terms.  It  was  admitted  that  the 
mortgage  was  subsequently  assigned  for  value  lo  the  pre- 
sent holder,  one  of  the  respondents.  The  Judge  directed 
a  verdict  for  the  defendants,  who  were  tlie  respondents, 
on  the  ground  that  there  was  no  evidence  of  payment  by 
the  mortgagor  to  the  mortgagee : 
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Htld  (rerersing  the  judgment  of  the  Court  below),  that 
pltintiff's  eyidence  should  have  been  submitted  to  the 
jvy,  who  might,  in  the  absence  of  evidence  for  the  defend- 
antt,  have  found  such  a  payment 

The  equity  of  a  terre-tenant  who  has  procured  the  pay- 
ment of  a  mortgage,  though  not  the  possession  of  it,  nor 
its  satisiaction,  is  superior  to  that  of  an  assignee  for  value 
of  the  mortgage,  who,  upon  the  assignment,  made  no  in- 
quliy  of  the  mortgagor,  who,  by  a  recorded  deed  contain- 
ing no  reference  to  the  mortgage,  had  bargained  and  sold 
the  property  to  the  terre-tenant. 

Jeffers  v.  Gill,  8  Weekly  Notes,  19,  distinguished. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

This  was  a  proceeding  for  the  satisfaction  of 
record  of  two  mortgages,  under  the  Act  of  June 
II,  1879  (P.  L.  141).  The  petition  of  Sellers  set 
forth  that,  in  1867,  Lewis  Benner,  as  owner  of 
a  house  in  Bethlehem,  gave  a  mortgage  thereon 
to  James  F.  Benner  for  $500,  and,  in  1868,  a 
mortgage  on  die  same  property  to  the  same  per- 
son for  $722;  that  on  September  29,  1877, 
Lewis  Benner  conveyed  the  premises  to  the  pe- 
titioner, who,  at  that  time,  paid  the  amount  due 
on  the  mortgages  to  J.  F.  Benner,  the  mortgagee ; 
and  that,  on  June  26,  1879,  J-  ^-  Benner  as- 
signed the  mortgages  to  one  Susan  Bodder.  The 
petitioner  prayed  the  Court  to  summon  J.  F. 
Benner  and  Susan  Bodder  to  appear  and  to  an- 
swer, and,  upon  proof  of  the  above  facts,  to 
order  satisiaction  of  the  mortgages  to  be  entered 
on  the  records.  ' 

The  answer  of  J.  F.  Benner  alleged  that  the 
petitioner  had  purchased  the  property  subject  to 
the  mortgages,  and  assumed  the  pa}Tnent  of  the 
debt  secured  thereby,  and  that  the  mortgages 
were  subsequently  assigned  for  value  and  in  good 
fSsdth  to  Susan  Bodder;  she,  in  her  answer,  al- 
leged that  the  assignment  was  without  notice  of 
payment  or  of  any  arrangement  between  the 
petitioner  and  the  mortgagee,  by  whom  she  was 
subsequently  informed  that  the  petitioner  had 
sold  or  exchanged  his  livery  stock  for  a  note  of 
<5oo,  and  a  conveyance  of  the  premises  subject 
to  the  mortgages. 

The  Court  directed  an  issue,  between  the  peti- 
tioner as  plaintiff  and  the  respondents  as  defend- 
ants, to  determine  whether  or  not  the  mortgages 
had  been  paid,  and  directed  that  the  petition 
and  answers  should  stand  as  pleadings. 

At  the  trial,  the  plaintiff  put  in  evidence  the 
record  of  the  above  mortgages  given  by  Lewis 
Benner  to  James  F.  Benner,  who,  it  appeared, 
was  the  son  of  Lewis ;  and  also  the  deed  of  the 
mortgaged  property  from  Lewis  Benner  to  the 
pWntifi,  dated  September  29,  and  recorded  Oc- 
lober  8,  1877.  The  consideration  named  was 
I3000.  The  grantor,  in  the  usual  form,  granted, 
bargained,  sold,  and  aliened  the  property  unto  the 
gnmtee  in  fee  simple,  and  warranted  the  grantee 


and  his  heirs  against  the  grantor,  his  heirs,  and  all 
claiming  under  him.  The  deed  contained  no  ref- 
ference  to  any  incumbrances.  The  plaintiff  testi- 
fied that  J.  F.  Benner  had  undertaken  to  procure 
for  him  a  conveyance  of  his  father's  (Lewis  Ben- 
ner's)  house,  clear  of  incumbrances,  and  to  give 
him  an  indorsed  note  for  I500,  in  consideration 
of  the  transfer  of  the  plaintiff's  stock  in  certain 
livery  stables  to  him,  J.  F.  Benner;  that  the 
conveyance- was  accepted  with  the  understanding 
that  the  mortgages  would  be  satisfied;  that  he 
had  considered  the  total  price  of  the  stock  he 
sold  ^3500 — ?3ooo  being  represented  by  the 
house.  The  plaintiff  further  testified,  that  four 
or  five  weeks  after  the  conveyance  was  made  to 
him  by  Lewis  Benner,  he  asked  J.  F.  Benner  to 
satisfy  the  mortgages,  and  the  latter  promised  to 
do  so  the  next  day.  The  scrivener  who  drew 
the  deed  said  that  it  had  been  at  first  intended 
that  Lewis  Benner  should  give  a  deed  to  James 
F.  Benner,  and  James  F.  Benner  one  to  Sellers ; 
but  he  told  the  parties  that  that  expense  was  use- 
less, and  that  the  property  might  as  well  be  con- 
veyed directly  to  Sellers.  It  did  not  appear  that 
Lewis  Benner  was  present  at  any  of  his  son's 
interviews  with  Sellers.  On  cross-examination 
the  witness  testified  that  the  bonds,  and  perhaps 
the  mortgages,  were  at  his  office  at  the  time  of 
the  meeting  of  Sellers  and  James  F.  Benner,  and 
had  been  taken  away  by  Benner  without  objec- 
tion. It  was  admitted  that  on  July  26,  1879,  the 
mortgages  were  assigned  for  value  by  J.  F.  Ben- 
ner to  Susan  Bodder. 

The  defendants  offered  no  evidence,  and  the 
Judge  directed  the  jury  to  find  a  verdict  for 
them,  saying  in  his  general  charge,  inter  alia: 
**  There  is  no  doubt  that  Susan  Bodder  is  bound 
by  all  the  equities  subsisting  between  Lewis  Ben- 
ner, the  mortgagor,  and  J.  F.  Benner,  the  mort- 
gagee, at  the  time  of  the  assignment  of  the  bonds 
and  mortgages  to  her ;  but  as  there  is  no  evidence 
of  a  prior  payment  by  Lewis  Benner  to  J.  F. 
Benner,  the  rule  requiring  her  to  make  inquiry 
of  the  former  does  not  apply  to  the  vendee  of 
the  mortgagor's  equity  of  redemption." 

Verdict  and  judgment  for  the  defendants. 
The  plaintiff  took  this  writ,  assigning  for  error 
the  above  direction  to  the  jury. 

W,  W.  Schuyler  (with  him  G.  W,  Geiser)^ 
for  the  plaintiff  in  error. 

The  Court  below  proceeded  on  the  theory 
that  the  assignee  of  a  mortgage  takes  it  subject 
to  the  equities  of  the  mortgagor  alone,  and  not 
to  the  secret  equities  of  third  parties.  The  prin- 
ciple is  correct,  but  here  inapplicable.  The 
equity  of  Sellers  was  the  mortgagor's  equity  de- 
volving upon  him.  The  evidence  tended  to 
show  payment  by  Lewis  Benner,  the  mortgagor, 
and  it  was  error  to  take  from  the  jury  the  ques- 
tion as  to  this  payment. 
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The  principle  that  of  two  innocent  parties  he 
must  suffer  whose  negligence  occasioned  the  loss, 
cannot  be  invoked.  It  was  not  necessarily  negli- 
gence for  Sellers  not  to  obtain  possession  of  the 
mortgages. 

Horsunan  v.  Gerker,  13  Wr.  288. 
At  any  rate,  Mrs.  Bodder  could  not  set  up  ^ch 
a  defence,  for  she  failed  to  make  inquiry  of  the 
mortgagor  when  she  took  the  assignment.  A 
party  setting  up  an  equitable  estoppel  is  himself 
bound  to  exercise  good  faith,  and  due  diligence 
to  ascertain  the  truth. 

2  Story's  Eq.  Jur.  {  1553,  b. 

Moore  v.  Bowman,  47  N.  H.  494. 
The  assignee  of  a  mortgage,  unless  the  mort- 
gagor has  estopped  himself,  holds  it  subject  to 
all  the  equities  to  which  it  was  liable  in  the  hands 
of  the  assignor. 

Ashton's  Appeal,  23  Sm.  153. 
It  cannot  be  said  that  notice  from  Mrs.  Bodder 
could  not  have  affected  the  mortgagor  as  one 
who  had  parted  with  his  interest  by  his  convey- 
ance of  the  property,  for  non  constat  that  he 
might  not  have  remained  liable,  on  His  bond  if 
the  property  had  been  sold  under  the  mortgage 
for  less  than  the  debt.  Besides,  the  mortgagor, 
by  his  deed  of  bargain  and  sale,  had  rendered 
himself  liable,  by  implied  covenant,  to  Sellers, 
in  case  of  the  latter's  disturbance  by  incum- 
brances. 

Blossom  V.  Van  Court,  34  Mo.  390. 

Cathcart  v.  Bowman,  5  Bair,  3 1 7. 
Supposing  the  equities  of  Mrs.  Bodder  and  of 
Sellers   equal,  under  a  familiar   principle  the 
earlier  equity  would  prevail. 

Bispham's  Equity,  {  178. 

W,  E,  Dostevy  contra. 

The  plaintiff  in  error  has  admitted  that  the 
assignee  could  not  be  affected  by  the  secret  equi- 
ties of  a  third  person.     Relief  like  that  claimed 
by  the  terre-tenant  was  denied  in — 
Jeffers  v.  Gill,  8  Weekly  Notes,  19. 

There  was  no  evidence  of  payment  by  the 
mortgagor.  The  petition  and  answers  stand  as 
pleadings,  and  in  his  petition  the  plaintiff  alleges 
that  he  paid  the  debt.  Such  a  payment  could 
have  no  effect  without  notice  to  Mrs.  Bodder,  of 
which  there  was  no  evidence.  On  the  contrary, 
the  plaintiff  failed  to  procure  satisfaction  of  the 
mortgages,  so  that  the  record  would  have  misled 
any  one.  But  even  a  payment  by  Sellers  was 
not  established,  for  his  conduct,  in  not  demand- 
ing possession  of  the  mortgages,  was  inconsistent 
with  such  a  theory,  and  supported  J.  F.  Benner*s 
allegation  that  the  property  was  bought  subject 
to  the  mortgages. 

May  3,  1880.  The  Court.  The  Act  of  June 
II,  1879,  under  which  this  issue  was  directed 
provides  in  substance  that  if  the  holder  of  a 
mortgage  fails  from  any  cause  to  enter  satisfac- 


tion upon  the  record  of  the  same  for  six  months 
after  the  debt  secured  thereby  has  been  paid,  the 
mortgagor,  his  heirs  or  legal  representatives  or 
the  terre  tenant  of  the  mortgaged  premises,  may 
present  a  petition  to  the  Court  setting  forth  the 
fects  and  obtain  an  order  for  notice  to  the  par- 
ties interested  to  appear  and  answer  the  petition; 
and  if  due  proof  be  made  that  the  debt  has  been 
paid,  the  Court  shall  direct  the  Recorder  to  enter 
satisfisLCtion,  but  if  either  of  the  parties  shall  de- 
sire any  matter  of  fact,  that  is  affirmed  by  one 
and  denied  by  the  other,  to  be  tried  by  a  jury,  an 
issue  shall  be  formed  and  the  same  shall  be  tried 
accordingly,  and  if  the  jury  shall  find  that  the 
full  amount  for  which  the  said  mortgage  was 
given  has  been  paid,  then  satisfaction  shall  be 
entered  on  the  record  as  aforesaid.    (P.  L.  141.) 

The  petition  was  presented  by  the  plaintiff, 
alleging  among  other  things  that  the  premises 
were  duly  conveyed  to  him  September  29,  1877, 
at  which  time  the  mortgages  were  fully  paid. 
The  defendants  in  their  answers  denied  that  they 
were  paid ;  Benner,  the  mortgagee,  alleging  that 
the  plaintiff  had  purchased  subject  to  the  mort- 
gages and  assumed  the  payment  of  the  debt 
secured  thereby,  and  that  the  mortgages  were 
subsequently  assigned  for  value  and  in  good 
faith  to  Mrs.  Bodder ;  she  in  her  answer  ckims 
that  they  were  assigned  to  her  in  June,  1879, 
without  notice  of  payment  or  of  any  arrange- 
ment between  the  plaintiff  and  the  mortgagee, 
and  that  she  has  since  been  informed  by  the  lat- 
ter that  the  plaintiff  sold  or  exchanged  his  livery 
stock  for  a  note  of  $500,  and  a  conveyance  of 
the  premises  subject  to  the  mortgages.  The 
Court  thereupon  ordered  an  issue  between  the 
plaintiff  and  defendants  to  determine  whether  or 
not  the  mortgages  had  been  paid,  and  directed 
that  the  petition  and  answers  should  stand  as 
pleadings. 

On  the  trial  of  the  issue  plaintiff  introduced 
testimony  which  it  is  claimed  was  sufficient  to 
establish  all  the  material  allegations  in  his  peti- 
tion ;  but  the  Court  thought  otherwise  and  di- 
rected a  verdict  in  favor  of  defendants,  thus  sus- 
taining the  validity  of  the  mortgages  in  the 
hands  of  Mrs.  Bodder,  the  assignee.  This  is 
assigned  as  error  and  the  only  question  is  whether 
the  testimony  should  have  been  submitted  to  the 
jury. 

In  the  absence  of  any  evidence  on  the  part  of 
the  defendants,  the  plaintiff  was  entitled  to  the 
full  benefit  of  his  testimony,  and  any  inferences 
of  fact  which  the  jury  would  have  been  justified  in 
drawing  therefrom.  It  cannot  be  doubted  that 
they  could  have  justly  found  that  on  or  about 
September  29,  1877,  the  plaintiff  sold  and  trans- 
ferred to  James  F.  Benner  his  livery  stock  con- 
sisting of  stock  on  hand,  horses,  carriages,  etc., 
valued  at  ^3500,  in  consideration  of  which  he. 
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was  to  receive  an  indorsed  note  for  $500,  and  a 
conveyance  of  the  premises  described  in  the 
mortgages  at  a  valuation  of  I3000  clear  of  in- 
cumbrances. This  of  course  involved  the  satis- 
fection  of  the  mortgages  held  by  Benner  against 
his  father,  and  the  plaintiff  testified  positively 
that  they  were  to  be  satisfied  on  the  record.  At 
first  it  was  proposed  to  procure  a  conveyance 
from  the  father  to  the  son  and  then  from  the 
latter  to  the  plaintiff,  but  upon  the  suggestion  of 
the  scrivener  that  it  would  avoid  unnecessary  ex- 
pense, the  conveyance  was  made  directly  from 
the  father  to  the  plaintiff.  The  deed  shows  the 
date  of  the  transaction,  expresses  the  considera- 
tion named,  and  contains  a  special  warranty 
against  the  grantor,  his  heirs,  and  all  persons  law- 
fully claiming  under  him.  This  covenant  as  be- 
tween the  vendor  and  vendee,  would  be  available 
to  the  latter  in  case  of  eviction  under  the  mort- 
gages. The  words  "grant,  bargain,  and  selP* 
also  imported  a  covenant  against  incumbrances. 
(Cathcart  v.  Bowman,  5  Barr,  317;  Shaffer  v. 
Greer,  6  Norris,  370.)  So  that  it  was  to  the 
interest  of  Lewis  Benner  that  the  mortgages 
should  be  satisfied  in  the  transaction,  otherwise 
he  might  be  liable  on  his  warranty,  as  well  as  im- 
plied covenant.  There  is  no  evidence  that  the  con- 
veyance was  under  and  subject  to  the  mortgages ; 
on  the  contrary  the  testimony  is  all  the  other  way, 
and  the  jury  would  have  been  fully  justified  in 
finding  as  a  factthat  the  conveyance  was  intended 
to  operate  and  did  operate  as  a  payment  to  the  ex- 
tent of  $3000  on  account  of  the  livery  stock,  and 
at  the  same  time  as  a  payment  in  full  of  the  mort- 
gage debts,  or,  what  amounts  to  the  same  thing, 
that  the  plaintiff  by  transfer  of  the  livery  stock  to 
thfc  mortgagee  discharged  the  mortgage  debts, 
and  to  that  extent  was  reimbursed  by  the  convey- 
ance from  the  mortgagor.  Viewing  it  in  either 
light  it  was  a  payment  and  extinguishment  of  the 
mortgage  debt,  and  the  plaintiff  had  a  complete 
defence  against  the  mortgages  in  the  hands  of 
the  mortgagee.  Why  has  he  not  an  equally 
good  defence  against  the  assignee  who  subse- 
quently accepted  the  assignment  without  making 
any  inquiry?  The  plaintiff,  who  derived  title 
from  the  obligor,  had  an  equal  right  with  the 
latter  to  interpose  the  defence  of  payment, 
unless  he  did  or  omitted  to  do  something  that 
might  be  set  up  as  an  estoppel  as  to  him.  It  is 
said  that  he  permitted  the  bonds  and  mortgages 
to  remain  in  the  hands  of  the  mortgagee  and 
thus  enabled  him  to  impose  on  Mrs.  Bodder. 
This  is  all  that  can  truthfully  be  urged  against  an 
otherwise  valid  and  meritorious  defence;  and 
there  might  be  some  force  in  it,  if  she  had  in- 
quired of  the  obligor  or  his  personal  representa- 
tives and  endeavored  to  ascertain  whether  the 
debts  were  unpaid  or  there  was  any  defence  to 
the  mortgages.     That  this  was  a  duty  which  the 


law  imposed  on  her  cannot  be  doubted.  (El- 
dred  v.  Hazlett,  9  Casey,  307 ;  Ashton's  Ap- 
peal, 23  P.  F.  Smith,  153.)  It  is  not  a  sufficient 
answer  to  say  that  the  mortgagor,  having  parted 
with  his  title,  had  no  equities  which  he  or  his 
personal  representatives  were  interested  in  assert- 
ing. We  have  already  seen  that  recourse  might 
be  had  against  him  or  his  estate  on  the  warranty, 
and  moreover  the  land  might  not  be  worth  the 
mortgage  debts,  and  in  that  event  there  would  be 
a  personal  liability  on  the  bonds  for  the  defi- 
ciency. These  equities  were  of  sufficient  im- 
portance to  render  the  usual  inquiry  necessary, 
and  if  it  had  been  made  before  the  assignments 
were  accepted,  it  would  doubtless  have  led  to  a 
discovery  of  the  fact  that  the  mortgages  were 
paid  and  should  have  been  satisfied  ;  at  least  it 
is  finir  to  presume  that  such  would  have  been  the 
case. 

The  learned  Judge  in  his  charge  conceded  that 
Mrs.  Bodder  having  failed  to  make  inquiry  was 
bound  by  all  the  equities  subsisting  between  the 
mortgagor  and  mortgagee,  at  the  time  the  mort- 
gages were  assigned,  but  he  instructed  the  jury 
that  as  there  was  **  no  evidence  of  a  prior  pay- 
ment by  Lewis  Benner  to  James  F.  Benner,  the 
rule  requiring  her  to  make  inquiry  of  the  former 
does  not  apply  to  the  vendee  of  the  mortgagor, 
of  his  equity  of  redemption." 

In  this  we  think  there  was  error.  There  was 
testimony  from  which  the  jury  might  have  fairly 
found  a  payment.  No  other  consideration  than 
the  payment  of  the  mortgage  debts  was  shown 
for  the  conveyance  to  the  plaintiff.  The  testi- 
mony tended  to  prove  that  the  mortgagee  pro- 
cured the  conveyance  and  that  to  the  extent  of 
the  mortgage  debts,  at  least,  he  received  the  con- 
sideration in  the  form  of  a  credit  on  his  purchase 
of  the  livery  stock.  Nor  did  the  testimony  jus- 
tify the  inference  that  nothing  more  than  the 
mortgagor's  equity  of  redemption  was  conveyed 
or  intended  to  be  conveyed ;  on  the  contrary  in 
connection  with  the  deed  it  tended  to  prove  that 
the  conveyance  was  intended  to  be  clear  of  in- 
cumbrances, and  that  the  mortgages  were  to  have 
been  satisfied.  It  was  not  a  secret  equity  of  a 
third  party  that  was  attempted  to  be  set  up.  It 
was  the  equity  of  the  mortgagor  against  the 
mortgagee,  based  on  the  allegation  of  payment, 
that  the  terre  tenant  was  seeking  to  enforce.  If 
he  had  accepted  a  conveyance  under  and  subject 
to  the  mortgages,  or  had  assumed  their  payment, 
a  very  different  case  would  have  been  presented. 

The  case  of  Jeffers  v.  Gill  (8  Weekly  Notes, 
19),  on  which  defendants  in  error  rely,  is  essen- 
tially different  from  the  present  case.  There  the 
terre  tenant  had  assumed  the  payment  of  the 
mortgage,  had  actually  paid  part  of  it,  and  gave 
his  negotiable  note  for  the  residue  and  renewed 
the  same  several  times  under  a  collateral  agree- 
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ment  with  Gill  that  the  bond  and  mortgage  were 
to  be  held  as  security  for  the  note  and  its  re- 
newals. The  mortgage  was  also  accompanied 
with  a  certificate  of  no  defence.  In  view  of  these 
and  other  circumstances,  it  was  truly  said  in  that 
case,  that  the  terre  tenant  had  been  *'  grossly 
negligent.  He  gave  his  note  for  the  balance  due 
on  the  mortgage,  when  it  was  yet  in  the  hands  of 
McCuUough,  and  when  it  came  into  Gill's  pos- 
session, he  took  no  step  to  have  the  arrangement 
indorsed,  either  on  the  papers  or  upon  the  re- 
cord. The  mortgage,  bond  and  certificate  of  no 
defence  were  left  in  Gill's  possession,  as  security 
for  the  note ;  in  other  wokIs  they  were  to  be  of 
full  force  imtil  the  note  was  paid.'* 

In  the  present  case,  if  the  position  which  the 
plaintiff's  testimony  tended  to  sustain  be  correct, 
the  mortgages  were  actually  paid  at  the  time  the 
property  was  conveyed,  and  they  should  have 
been  satisfied  on  the  record  and  delivered  to  the 
mortgagor.  The  mortgagee,  in  fraud  of  the  rights 
of  the  mortgagor,  as  well  as  his  vendee,  after- 
wards assigned  these  paid  securities  to  one  of  the 
defendants  who  took  them  without  resorting  to 
sources  of  information  from  which,  in  all  proba- 
bility, she  would  have  learned  the  fact  of  pay- 
ment. Where  inquiry  becomes  a  duty  the  party 
who  neglects  to  perform  it  shoukl  be  visited  with 
at  least  constructive  knowledge  of  the  &cts 
which  probably  would  have  been  revealed. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

Opinion  by  Sterrett,  J. 


Jan.  '80,  27.  Feb.  i,  i88o» 

Moloney  et  al.  v.  Bruce  et  al. 

Limited  partnerships — Individual  liability — Acts 
of  June  2,  1S74,  §  J,  and  May  /,  1876,  %  I — 
Construction  of —  What  is  not  compliance  with. 

Limited  liability  for  partnei^hip  debts  under  the  Act  of 
June  2,  1S74,  and  its  supplements,  is  insured  only  by  strict 
compliance  with  the  Act. 

The  object  of  the  provision  of  the  Act  of  May  i,  1 876, 
2  I  y  requiring  a  schedule,  is  to  enable  creditors  to  ascertain 
precisely  of  what  the  property  consists,  and  to  judge  of  its 
value. 

A  general  description,  or  a  lumping  valuation,  is  not  the 
schedule  required  by  that  Act. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Assumpsit,  by  John  M.  Bruce  et  al,^  trading 
as  Bruce  &  Cook,  against  Maloney  et  aL^  indi- 
vidual members  of  The  Maloney  Manufacturing 
and  Gas  Light  Company,  limited.  The  follow- 
ing were  the  facts  of  the  case  : — 

Martin  Maloney,  A.  M.   Renshaw,   C.  W. 


McKinney,  H.  B.  Phelps,  and  W.  F.  Hallstead, 
by  an  agreement  dated  October  i,  1877,  formed 
a  limited  partnership  association  under  the  Act 
of  Tune  2,  1874  (P.  L.  271),  entitled  "An  Act 
authorizing  the  formation  of  partnership  associa- 
tions, in  which  the  capital  subscribed  shall  alone 
be  responsible  for  the  debts  of  the  association, 
except  under  certain  circtunstances,"  and  its 
supplements.  The  name  adopted  was  ''The 
Maloney  Manufacturing  and  Gas  Light  Co., 
Limited."  Business  was  begun  by  the  associa- 
tion on  or  about  October  2,  1877,  in  the  city  of 
Scranton.  A  statement  in  writing  was  made, 
signed  by  the  parties  interested,  and  acknowl* 
edged  by  them  before  a  proper  officer.  It  was 
recorded  before  business  began  under  the  man- 
agement of  the  association.  The  contributions 
to  the  capital  were  made  in  personal  property, 
and  set  out  in  the  statement  recorded,  as  fol- 
lows:— 

«  The  amount  of  capital  of  said  association  subscribed 
for  by  each  of  said  persons  is  as  follows,  to  wit :  Maitin 
Maloney,  six  thousand  five  hundred  dollars;  A.  Miner 
Renshaw,  four  thousand  dollars ;  Carlos  W.  McKinney, 
two  thousand  five  hundred  dollars;  H.  B.  Phelps,  one 
thousand  dollars;  W.  F.  Hallstead,  one  thousand  dollars. 
Making  the  total  amount  of  the  .capital  fifteen  thousand 
dollars,  which  said  amount  of  capital  has  been  fully  paid 
in  at  the  time  of  signing  and  executing  these  articles  of 
association,  and  has  been  paid  in  by  the  assets  and  prop- 
erty of  Martin  Maloney  at  a  valuation  which  has  been  ap- 
proved by  all  the  members  subscribing  to  the  stock  of  said 
association,  a  description  of  which  property  and  the  said 
valuation  and  the  names  of  the  parties  so  Contributing  are 
as  follows : — 

<*  Contract  with  the  Pennsylvania  Globe  Gas  Light  Co. 
at  a  valuation  two  thousand  five  hundred  dollars ;  mer- 
chandise, consisting  of  iron,  steel,  tin  and  copper  ware, 
gas  pipes  and  gas  fixtures,  plumbing  materials,  stoves, 
furnaces,  pumps,  house  furnishing  goods,  mantels,  grates, 
terra  cotta  pipes,  lamps  and  lamp  posts',  safe,  stove,  furni- 
ture, and  fixtures,  all  the  goods,  tools,  and  chattels  now 
on  the  premises,  209  Lackawanna  Avenue,  Scranton  Qty, 
now  leased  by  said  Martin  Maloney,  vidnation  twelve 
thousand  five  hundred  dollars.  Making  a  total  valuation 
of  fifteen  thousand  dollars,  which  is  contributed  by  the 
parties  to  this  association  in  amount  as  subscribed  for  by 
each  as  above  set  forth." 

The  association  continued  business  for  about 
one  year,  when,  being  unable  to  meet  their  in- 
debtedness, they  made  an  assignment  for  the 
benefit  of  creditors.  The  plaintiffs  below  brought 
an  action  and  obtained  judgment  against  the  as- 
sociation. They  issued  an  execution,  which  was 
returned  no  goods. 

They  then,  by  affidavit  filed,  alleging  that  the 
statement  recorded  did  not  comply  with  the  stat- 
utes authorizing  the  formation  of  limited  part- 
nerships, obtained  a  rule  to  show  cause  why 
execution  should  not  issue  against  the  persons 
composing  the  association  individually.  The 
rule  was  made  absolute,  and  execution  ordered  as 
prayed  for,  on  the  ground  that  there  was  not 
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such  a  description  of  the  property  contributed  as 
the  law  required. 

The  defendants  then  took  this  writ,  assigning 
for  error  the  order  of  the  Court  awarding  execu- 
tion against  them  individually. 

L.  B,  Price  (with  whom  was  E.  N.  Willard), 
for  the  plaintiffs  in  error. 

The  schedule  required  is  simply  a  general 
statement  of  the  kind  and  value  of  the  property. 
Its  object  is  to  protect  against  fraud,  and  to  give 
such  information  as  may  secure  credit  or  discredit 
to  the  association.  In  this  view  the  capital  was 
fully  described.  Certainty  to  a  common  intent 
is  sufficient. 

Andrews  cr.  Sdiott,  lo  B.  47. 
McClintock  v.  Rush,  13  Sm.  203. 
The  order  of  Court  was  in  effect  to  declare  the 
defendants  general  partners.  Such  a  construc- 
tion, and  the  action  of  the  Court  under  it  in 
entering  judgment  and  awarding  execution  with- 
out trial  by  jury  is  unconstitutional. 

North  Penna.  Coal  Co.  v.  Snowden,  6  Wr.  488. 
,  Til  lines  v.  Marsh  et  al,,  17  Sm.  507. 

Haines's  App.,  23  Id.  169. 
J?.  W.  Archbaid,  for  the  defendant  in  error. 
The  schedule  must  be  a  statement  of  the  exact 
nature  of  the  property  contributed,  and  a  correct 
valuation  of  it. 

Bement  V.  Phila.,  etc..  Brick  Co.,  5  Weekly  Notes, 

The  schedule  does  not  give  the  nature  of  the 
contract,  and  is  a  mere  enumeration  of  some  of 
the  stock  with  a  lumping  value  on  it. 

Limited  partnership  laws  have  alwa}'s  received 
a  strict  construction  in  favor  of  creditors. 

Andrews  r.  Schott,  10  B.  47. 

Vandike  v.  Rosskam,  17  Sm.  330. 

Guillon  V.  Peterson,  7  Weekly  Notes,  268. 
The  construction  put  upon  the  Act  by  the 
Court  is  constitutional. 

In  re  Penna.  Hall,  5  B.  204,  208. 

Dunmore's  Appeal,  2  Sm.  374. 

Van  Swartow  v.  Com.,  12  H.  131. 

Rhines  v.  Clark,  I  Sm.  96,  loi. 

Paschal!  Street,  31  Sm.  118. 

Wyncoop  v,  Cooch,  7  Weekly  Notes,  53. 

Simpson  v,  N«ill,  Ibid.  86. 

May  3,  1880.  The  Court.  The  Act  of  2d 
Jose,  1874  (P.  L.  271),  in  regard  to  limited 
partnerships,  provided  for  a  cash  capital.  The 
s^spplement  to  said  Act,  passed  1  May,  1876  (P. 
Lr.  89),  allows  the  members  **  to  make  contribu- 
tion of  the  capital  thereof  in  real  or  personal 
cslate,  mines,  or  other  property,  at  a  valuation 
to  be  approved  by  all  the  members  subscribing  to 
the  capital  of  such  association ;  provided,  that 
in  the  statement  required  to  be  recorded  by  the 
first  section  of  said  Act,  subscriptions  to  the  capi- 
ital,  whether  in  cash  or  property,  shall  be  certi- 
fied in  this  respect  according  to  the  fact;  and 
when  property  has  been  contributed  as  part  of 
the  capital y  a  schedule  containing  the  names  of 


the  parties  so  contributing,  with  a  description 
and  valuation  of  the  property  so  contributed,  shall 
be  inserted. 

*'  The  Maloney  Manufcicturing  and  Gas  Light 
Company,  Limited,'*  was  organized  under  the 
said  Act  of  1874 ;  no  capital  was  contributed  in 
cash,  the  articles  of  association  fix  the  amount  of 
the  capital  at  115,000,  and  give  the  names  of 
the  members,  with  the  number  of  shares  held  by 
each,  and  recite  that  the  whole  amount  Of  the 
capital  has  been  paid  in  by  the  assets  and  prop- 
erty of  Martin  Maloney,  one  of  the  members,  at 
a  valxiation  approved  by  all  the  members.  Then 
follows  what  purports  to  be  a  list  of  the  property 
contributed  in  lieu  of  cash,  the  first  item  being  a 
**  contract  with  the  Pennsylvania  Gas  Light  Com- 
pany at  a  valuation  of  $2500,"  af^er  which  comes 
merchandise  under  a  general  description,  together 
with  **  furniture,  fixtures,  and  all  the  goods,  tools, 
and  chattels  now  on  the  premises  209  Lackawanna 
Avenue,  Scran  ton  City,  now  leased  by  said  Martin 
Maloney,  valuation  $12,500.'* 

This  is  not  the  kind  of  schedule  contemplated 
by  the  Act  of  1876.  The  description  is  too  gen- 
eral to  enable  any  one  to  form  a  correct  estimate 
of  the  extent  of  the  property,  and  a  lumping  valu- 
ation renders  it  equally  difficult  to  judge  of  values. 
This  property  contributed  was  intfended  as  the 
equivalent  of  a  cash  capital,  and  the  plain  object 
of  the  provision  in  the  Act  of  1876,  requiring  a 
schedule,  was  to  enable  creditors  to  ascertain  pre- 
cisely of  what  the  property  consisted,  and  to 
judge  of  its  value.  If  parties  seek  to  have  all  the 
advantages  of  a  partnership,  and  yet  limit  their 
liability  as  to  creditors,  they  must  comply  strictly 
with  the  Act.  Where  property  has  not  been 
contributed,  scheduled,  and  valued  as  the  Act  of 
1876  directs,  there  is  no  payment  of  the  capital. 
It  follows  that  the  order  of  the  Court  below, 
allowing  executions  to  go  out  against  the  indi- 
vidual members  for  the  amount  of  unpaid  stock 
subscribed  by  them,  was  free  from  error,  and  the 
judgment  must  be  affirmed. 

Opinion  by  Paxson,  J. 

Sharswood,  C.  J.,  and  Trunkev,  J.,  dissent. 
Green,  J.,  absent. 


Jan.  '80,  292. 


Allen  V.  Kellam. 


April  I,  iS8a 


Recognizance  of  bail  in  error — Nature  of — 
When  valid  notivithstcutding  defect  in  form — 
What  comtitutes  waiver  of  defect —  What  con- 
stitutes acceptance  of  recognizance  when  defec- 
tive. 

A  recognizance  of  bail  in  error,  defective  in  form,  may 
derive  validity  from  the  consent,  express  or  implied,  of  the 
parties  intended  to  be  affected  by  it. 
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The  recognizance  may  be  sustained  as  a  voluntary  per- 
sonal contract,  based  on  sufficient  consideration ;  and  if 
there  be  an  election  to  accept  one  defective,  and  treating 
it  as  valid,  to  forbear  to  proceed  by  execution  pending  the 
writ  of  error,  neither  the  principal  nor  the  surety  can 
evade  liability  on  the  ground  of  the  defect 

But  to  treat  it  as  a  nullity,  to  issue  execution,  and  to 
proceed  as  though  no  recognizance  had  been  given,  con> 
stitutesa  good  defence  to  an  action  on  it. 

Error  to  the  Common  Pleas  of  Wayne  County. 

Sci.  fa.  sur  recognizance  of  bail  in  error,  by 
Peter  Kellam  against  Martin  B.  Allen. 

The  affidavit  of  defence  averred :  "  That  at 
the  time  of  giving  the  recognizance  upon  which 
the  above  action  is  brought,  the  deponent  did  so 
with  the  assurance  upon  the  part  of  the  defend- 
ant in  the  suit  in  which  the  recognizance  was 
•given  that  deponent  should  be  indemnified 
against  loss  by  reason  of  signing  such  recogni- 
zance ;  that  such  indemnity  was  not  furnished 
to  deponent;  that  the  deponent  was  /^  only 
surety  in  said  recognizance ;  that  after  said  re- 
cognizance was  filed,  and  pending  the  writ  of 
error,  the  plaintiff  in  the  said  suit  caused  execu- 
tion to  issue  against  the  property  of  the  defend- 
ant, William  T.  Kellam,  and  treated  the  said  re- 
cognizance as  a  nullity ;  that  the  plaintiff  in  said 
suit  in  which  the  recognizance  was  given  lost 
nothing  by  reason  of  the  writ  of  error  being 
taken,  having  treated  the  recognizanceas  a  nullity, 
and  proceeded  with  the  execution;  that  there 
was  an  entire  failure  of  consideration  for  which 
the  said  recognizance  was  given." 

The  Court  entered  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence ;  whereupon  the  de- 
fendant took  this  writ,  assigning  for  error  the 
entry  of  judgment  against  him. 

H.  M,  SeelyzxiA  H.  Wilson  {Geo.  S.  Purdy 
with  them)  for  the  plaintiff  in  error. 

The  recognizance  is  simply  a  security  furnished 
in  consideration  of  the  delay  and  risk  occasioned 
by  the  stay  of  execution ;  with  a  single  surety, 
it  is  not  a  supersedeas ,  and  may  be  disregarded. 
Rheem  v.  Wheel  Co.,  9  C.  357. 
Eichman  v.  Belvedere  Bank,  3  \Vh.  7a 
Stroop  V,  Gross,  I  W.  &  S.  141. 

In  this  case  it  was  disregarded. 

Geo,  G.  Waller  for  the  defendant  in  error. 

By  the  rules  of  the  Supreme  Court,  if  there 
be  no  exception  to  the  bail  within  twenty  days, 
it  is  presumed  to  be  good.  There  was  no  ex- 
ception in  this  case.  The  issuing  of  execution 
did  not  prejudice  the  bail,  for  it  was  stayed. 
Milliken  v.  Brown,  10  S.  &  R.  188. 

May  3, 1880.  The  Court.  The  Act  of  1836, 
relating  to  bail  in  error,  provides  that  execution 
shall  not  be  stayed  unless  the  plaintiff  in  such 
writ,  or  some  one  in  his  behalf,  with  sufficient 
siureties,  shall  become  bound  by  recognizance 


with  condition  to  prosecute  the  writ  of  error  with 
effect,  etc.  A  recognizance  with  a  single  surety 
is  not  a  supersedeas  by  a  mere  operation  of  law, 
and  the  party  in  whose  favor  judgment  has 
been  entered  in  the  Court  below  may  disregard 
it  and  proceed  with  his  execution  as  though  no 
recognizance  has  been  given.  (Rheem  v.  Naii- 
gatuc  Wheel  Co.,  9  Casey,  356.) 

But  a  recognizance  defective  in  form  may  de- 
rive validity  from  the  consent,  express  or  im- 
plied, of  the  parties  intended  to  be  affected 
by  it.  It  is  tendered  to  the  defendant  in  error 
as  security  in  consideration  of  the  delay  and  risk 
to  which  he  may  be  subjected,  and  if  he  elects  to 
accept  and  treat  it  as  valid,  and  for  this  reason 
forbears  to  proceed  by  execution,  pending  the 
writ  of  error,  neither  the  principal  nor  the  surety 
can  evade  liability  on  the  ground  of  non-con- 
formity to  the  requirements  of  the  statute.  The 
recognizance  may  be  sustained  as  a  voluntary 
personal  contract  based  on  sufficient  considera- 
tion. But  such  a  state  of  facts  is  not  presented 
in  this  case.  The  plaintiff  in  error,  in  his  affida- 
vit of  defence,  which  was  adjudged  insufficient  by 
the  Court  below,  says,  among  other  things,  that 
he  was  the  only  surety  in  the  recognizance,  that 
after  it  was  filed,  and  pending  the  writ  of  error, 
the  plaintiff  below  treated  it  as  a  nullity,  issued 
execution,  and  proceeded  as  though  no  recogni- 
zance had  been  given,  that  having  so  proceeded, 
he  lost  no  right  or  security  by  reason  of  the  writ 
of  error.  The  facts  thus  alleged,  if  true,  con- 
stitute a  good  defence,  and  for  the  purpose  of 
the  present  inquiry,  we  must  assume  that  every 
allegation  contained  in  the  affidavit  of  defence  is 
strictly  true.  It  may  be  that  on  the  trial  of  the 
case  the  plaintiff  below  will  be  able  to  show  what 
he  now  alleges,  that  execution  was  stayed  and  by 
common  consent  the  recognizance  was  treated  as 
valid  and  binding.  This  may  become  a  question 
of  fact  for  the  jury,  but  in  passing  upon  the  suffi- 
ciency of  the  affidavit  of  defence,  we  cannot  un- 
dertake to  determine  disputed  questions  of  fact. 
The  only  pertinent  inquiry  in  a  case  like  this,  is 
whether  the  allegations  of  fact  contained  in  the 
affidavit  of  defence,  assuming  them  to  be  true, 
constitute  a  defence.  The  recognizance  in  this 
case  was  so  defective  in  form  that  the  defendant 
in  error  had  a  right  to  treat  it  as  a  nullity,  and 
the  allegation  is  that  he  did  so  treat  it,  **  issued 
execution  and  proceeded  therewith,  pending  the 
writ  of  error,  as  though  no  recognizance  had 
been  given."  This,  if  true,  is  a  good  defence 
to  the  scire  facias  on  the  recognizance. 

Judgment  reversed  and  a  procedendo  awarded. 

Opinion  by  Sterrett,  J.     Green,  J.,  absent. 
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Common  jpieas— lEqultg. 


C.  P.  No.  I.  Dec.  17, 1879. 

Dorsey  v.  Van  Horn. 
FartiHon  in  equity — Intestacy — Descent —  Coi- 

laterals — Half  blood^J^eal  estate — Among 
1      cousins  those  of  the  half-blood  inherit  real  es- 
tate equally  with  those  of  the  whole  blood-^ 

Act  of  April  27,  i8sS' 

Sur  exceptions  to  Master's  report  in  partition. 

The  bill  set  forth  that  Rosetta  Graham  died 
in  1877  seized,  inter  alia,  of  certain  ground- 
rents  purchased  by  her  in  her  lifetime,  and  leav- 
ing to  survive  her  eight  cousins  of  the  whole 
blood  and  two  of  the  half-blood;  and  prayed 
that  partition  might  be  made  among  those  of  the 
whole  blood  only.  The  case  being  referred  to  a 
Master,  he  reported  in  favor  of  all  the  cousins 
alike,  to  which  report  exceptions  were  filed  by 
the  cousins  of  the  whole  blood. 

JL^uis  F,  Benson  (with  whom  was  Wm,  A. 
Forter)^  for  exceptants. 

The  Act  of  1853  divides  the  collateral  rela- 
tives of  a  decedent  into  two  classes,  viz.,  col- 
lateral heirs  and  next  of  kin,  and  among  those 
of  the  first  class  the  heirs  of  the  whole  blood 
take  to  the  exclusion  of  those  of  the  half-blood, 
while  among  next  of  kin  those  of  the  half-blood 
take  conjointly  with  those  of  the  whole  blood. 
Prior  to  the  Act  of  1855,  the  collateral  relatives 
of  the  half-blood  would  have  taken  in  cases  like 
the  present  one.  But  that  Act  has  taken  two 
classes  of  the  next  of  kin  and  converted  them 
into  collateral  heirs.     It  provides  that — 

••Among  collaterals,  when  by  existing  laws  entitled  to 
inherit,  the  real  and  personal  estate  shall  descend  and  be 
distributed  amone  the  grandchildren  of  brothers  and 
sisters,  and  the  children  of  uncles  and  aunts  by  represen- 
tation; such  descendants  taking  equally  amon^them  such 
share  as  their  parent  would  have  taken  if  living.'* 

This  Act  converts  these  classes  into  collateral 
heirs  with  all  the   attributes  belonging  to  that 
division  of  collaterals,  among  which  is  the  pre- 
ference of  the  whole  blood  over  the  half-blood. 
Lane's  Appeal,  4  C&<«ey,  487. 
Brenneman's  Appeal,  4  Wr.  115. 
Hayes's  Appeal,  7  Weekly  Notes,  ii. 
A.  H.  Smith  J  contra. 

Under  the  Act  of  1833,  those  of  the  half- 
blood  would  take  in  a  case  like  the  present,  and 
the  Act  of  1855  ^^  i's  terms  provides  for  the 
taking  by  those  who  under  **  existing  laws  are 
entitled  to  participate." 

C.  A.  V. 
Jan.  17,  1880.    The  Court.     In  the  cases 
upon  which  the  exceptants  rely,  the  question  in 
controversy  here  was  not  decided.     We  think 


that  the  Master  was  correct  in  distinguishing 
them  from  the  case  at  bar,  and  in  concluding 
that  the  cousins  of  the  half-blood  should  take. 
They  will  also  take  per  capita  and  not  per  stirpes. 

Exceptions  dismissed. 

Oral  opinion  by  Allison,  P.  J. 


Common  Pleas— Hato. 


C.  p.  No.  I.  June  19,  1880. 

Schofield  to  use,  etc.  v.  Casselberry. 

Execution — Fractice — Sheriff's  Interpleader  Act 
—  Where  there  are  several  execution  creditors  ^ 
the  sheriff  cannot  postpone  his  sale  unless  by 
consent  of  all^-If  the  sale  is  wrongfully  post- 
poned the  sheriff  cannot  claim  the  benefit  of  the 
Interpleader  Act, 
SheriflPs  rule  for  interpleader. 
The  following  facts  appeared  from  the  deposi- 
tions: one  Thornton,  having  obtained  a  judg- 
ment against  defendant  for  I1607.77,  issued  a  fi. 
fa.  thereon.     Catharine  M.  Casselberry,  wife  of 
the  defendant,  claimed  the  goods  levied  on,  and 
an  interpleader  was  obtained,  on  the  trial  of  which 
the  claimant  was  nonsuited.     On  Feb.  28,  1880, 
a  vend.  ex.  was  issued  by  Thornton.     On  March 
3,  1880,  one  Keyes  issued  a  fi.  fa.  against  the 
same  defendant  on  a  judgment  for  $85.     March 
17,    1880,   the  present  plaintiff  also  issued  a 
fi.  fa.     The  depositions  further  showed  that  the 
sheriff  advertised  to  sell  on  March  20,  1880,  but 
at  the  request  of  Thornton's  attorney  the  sale 
was  postponed.     Shortly  afterwards  Catharine 
M.  Casselberry*s  attorney,  with  money  furnished 
by  her,  purchased  the  Thornton  and  Keyes  judg- 
ments, and  had  them  marked  to  his  use.     On 
two  subsequent  occasions  the  sheriflf  postponed 
the  sale,  at  the  request  of  Catharine  M.  Cassel- 
berry's  attorney,  and  against  the  protests  of  plain- 
tiff's counsel.     It  also  appeared  from  the  deposi- 
tion of  the  deputy-sheriff,  that  at  a  forced  sale 
the  goods  would  probably  not  have  brought  more 
than  ^500  or  $600.     The  sheriff  had  agreed  to 
sell  if  the  plaintiff  would  indemnify  him,  but  this 
he  declined  to  do.     Two  months  after  the  exit 
of  the  plaintiff's  fi.  fa.,  and  in  consequence  of 
his  pushing  for  a  settlement,  Catharine  M.  Cas- 
selberry claimed  the  goods  in  this  case,  and  her 
attorney  then  stayed  the  Thornton  and  Keyes 
writs. 
The  present  rule  was  then  taken. 
Alex.  Simpsonyfi^,t  against  the  rule. 
The  sheriff's  Interpleader  Act  was  passed  solely 
for  the  purpose  of  protecting  the  sheriff. 
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The  Court  is  not  bound  to  grant  an  issue  at  the 
sheriff's  request,  the  award  or  refusal  being  in 
the  sound  discretion  of  the  CourL 
Bainv.  Funk,  ii  Sm.  1S5. 

To  entitle  the  sheriflTto  the  benefit  of  the  Act 
he  must  be  diligent.  To  permit  him  to  delay  at 
the  request  of  one  party  alone  and  then  to  allow 
him  the  benefit  of  the  Act,  would  be  to  hold  out 
a  premium  to  irregularities. 

Mutton fr.  Young,  4  Man.  Gr.  &  Sc.  375. 
Crump  V,  Day,  Ibid.  760. 

In  this  case  delays  were  granted  against  the 
plaintiff's  protest;  the  sheriff,  therefore,  is  not 
entitled  to  any  protection. 

The  sheriff  had  ample  time  before  the  return 
day  of  the  writ  either  to  realize  the  money  or 
compel  Mrs.  Casselberry  to  put  in  her  claim. 
He  did  neither ;  and  having  disobeyed  the  pro- 
cess of  the  Court,  is  not  entitled  to  its  protec- 
tion. 

Winship,  for  the  rule,  contended  that  the  first 
writ,  being  a  vend,  ex.,  was  notice  to  the  sheriff 
that  there  had  been  a  claimant,  and  that  he 
must  consequently  proceed  with  caution;  the 
plaintiff  could  not  complain  of  the  delay,  for,  al- 
though requested  to  indemnify  the  sheriff,  he 
had  neglected  to  do  so ;  that  it  was  frequently 
impossible  for  the  sheriff  to  realize  the  money 
before  the  return  day  of  the  writ ;  that  if  the 
sale  had  taken  place  before,  the  plaintiff  in  this 
suit  would  have  realized  nothing,  as  the  prior 
judgments  amounted  to  I1700,  while  the  goods 
were  worth  only  |6oo ;  that  the  plaintiff's  judg- 
ment was  now  the  first  judgment,  and  the  plain- 
tiff therefore  had  been  benefited,  rather  than  in- 
jured, by  the  delay. 

A,  Simpson^  Jr,y  in  reply. 

It  does  not  follow  that  the  plaintiff  has  been 
benefited  by  the  delay ;  non  constat  that  the  writ 
would  not  have  been  stayed  before.  Besides,  a 
benefit  accruing  to  the  plaintiff  cannot  enure  to 
relieve  the  sheriff  from  the  consequences  of  his 
•  negligence.  In  this  case  the  sheriff  had  but  one 
duty,  and' that  he  has  neglected  to  perform. 

June  a6,  1880.  The  Court.  Rule  dis- 
charged. 


C.  P.  No.  4.  Aug.  1880. 

In  re  Petition  of  Bernard  Gormley. 

Citizenship — Naval  service —  The  Act  of  Congress 
(7  JunCy  1872,  Rev,  St.  sec,  2174)  conferring 
the  right  of  citizenship  upon  seamen  who  have 
served  on  board  merchantvessels  of  the  United 
States  does  not  extend  to  the  United  States  na^ 
val  service, 

Sur  petition  to  be  admitted  to  citizenship. 
The  petition  of  Bernard  Gormley  showed  that 
he  enlisted  in  the  navy  of  the  United  States  on 


the  29th  of  December,  1874,  and  was  honorably 
discharged  from  the  service  on  the  29th  of  May, 
1878;  that  he  has  resided  in  the  United  States 
for  a  period  of  one  year  and  upwards,  and  that 
it  is  bona  fide  his  intention  to  become  a  citizen 
of  the  United  States,  etc.  The  petitioner 
prayed  that  on  making  the  proof  and  taking  the 
oath  prescribed  by  law  he  maybe  admitted  a  cit- 
izen of  the  United  States  of  America. 

Charles  Henry  Joh€S  for  petitioner. 

C.  A.  V. 

Aug.  28,  1880.  The  Court  (after  reciting 
the  facts).  The  allegations  of  the  petition  are 
supported  by  the  oath  of  the  petitioner,  and  the 
period  of  residence  is  duly  vouched  by  John  F. 
Snyder.  In  addition  to  this  proof,  the  petitioner 
exhibits  the  certificate  of  the  commanding  oflScer 
of  the  flag-ship  Pensacola,  which  shows  that  he 
was  duly  enlisted  in  and  was  ''honorably  dis- 
charged '•  from  the  naval  service  of  the  United 
States  on  the  days  mentioned  in  his  petition. 

Here  the  proof  stops.  Such  proof  is  entirely 
inadequate  to  warrant  us  in  granting  the  peti- 
tioner's prayer.  There  is  no  Act  of  Congress 
which  authorizes  the  courts  to  admit  a  foreigner 
to  citizenship  merely  because  he  has  served  in 
the  United  States  navy,  and  if  any  certificates  of 
citizenship  have  been  granted  based  upon  such 
service,  they  are  null  and  void,  and  afford  the 
holder  no  protection  or  right  whatever  by  reason 
of  them. 

The  petitioner  has  probably  confused  his  sup- 
posed right  with  that  of  a  seaman  who  has  served 
on  board  a  merchant  vessel  of  the  United  States. 
The  Act  of  Congress  conferring  the  latter  right 
is  in  these  words  (Rev.  St.  U.  S.  380,  sec. 
2174):  "Every  seaman,  being  a  foreigner,  who 
declares  his  intention  of  becoming  a  citizen  of 
the  United  States,  in  any  competent  Court,  and 
shall  have  served  three  years  on  board  of  a  mer- 
chant vessel  of  the  United  States,  subsequent  to 
the  date  of  such  declaration,  may,  on  his  appli* 
cation  to  any  competent  Court,  and  the  produc- 
tion of  his  certificate  of  discharge  and  good  con- 
duct during  that  time,  together  with  the  certifi^ 
cate  of  his  declaration  of  intention  to  become  a 
citizen,  be  admitted  a  citizen  of  the  United 
States." 

It  is  quite  plain  that  this  Act  does  not  extend 
to  the  naval  service.  It  was  doubtless  passed  as 
an  inducement  and  encouragement  to  foreigners 
to  enter  our  merchant  service  to  answer  the 
wants  of  that  service  only.  And  even  under 
that  Act,  one  seeking  the  benefit  of  its  provisions 
must  serve  three  years  subsequent  to  the  decla- 
ration of  his  intention  of  becoming  a  citizen. 
It  follows  from  what  has  been  said,  that  the 
prayer  of  the  petitioner  must  be  refused.  The 
petition  is  dismissed. 

Opinion  by  Briggs,  J. 
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May,  '80,  145.  June  2,  1880. 

Williamsport  Gas  Co.  v.  Pinkerton. 

Debtor  and  creditor — Interest  coupons — Liability 
of  compare  issuing — Agency, 

A.  was  the  owner  of  a  coupon  bond  of  the  corporation 
defendant  The  interest  coupon  on  which  this  suit  was 
brought  stated  on  its  face  that  it  was  payable  December 
I,  1875.  at  a  certain  banking-house.  This  house  went  out 
of  business,  and  the  B.  Bank  occupied  its  premises,  and 
the  coupons  were  paid  at  this  bank  for  some  years,  to 
plaintilT  among  others.  On  Nov.  29,  1875,  the  defendant 
sent  to  the  bank  funds  sufficient  to  pay  the  interest  falling 
due  Dec  i,  and  all  coupons  presented  at  the  bank  up  to 
Dec  22,  were  paid  by  the  bank;  plaintiff  had  not  at  that 
date  presented  nis  coupon  for  payment.  On  that  day  the 
bank  made  an  assignment  for  the  benefit  of  its  creditors, 
and  subsequently  pkintiff  demanded  payment  of  the  de- 
lendant,  and,  upon  refusal,  brought  suit: — 

Beldt  that  the  defendant  was  liable. 

Per  Curiam.  The  corporation  which  issues  a  coupon 
bond  is  in  the  position  of  a  maker  of  a  promissory  note, 
not  of  the  drawer  of  a  check  or  bill  of  exchange.  There 
is  no  obligation  on  the  bolder  to  demand  payment  within 
a  reasonable  time 

Error  to  the  Common  Pleas  of  Lycoming 
County. 

This  was  a  suit  originally  brought  before  a 
magistrate  by  J.  J.  Pinkerton  against  the  Wil- 
liamsport Gas  Company,  wherein  the  plaintiff 
recovered  judgment  for  I23.12  and  costs.  The 
defendant  appealed,  and  a  case  stated  was  agreed 
upon,  setting  forth  the  following  facts: — 

In  1868  the  company  defendant  issued  bonds 
to  the  amount  of  130,000,  payable  June  i,  1878, 
at  a  certain  banking-house.  To  each  bond  in- 
terest coupons  were  attached,  in  the  following 
form: — 

The  Williamsport  Gas  Company  will  pay  the  bearer  at 
the  banking-house  of  Kirk,  MacVeagh  &  Co. ,  West  Ches- 
ter,  Pa. ,  on  the  first  day  of  December,  1 875,  twenty  dollars, 
being  six  months'  interest  on  bond  No.  18. 
I».  T.  Coryell,  Treasurer. 

The  banking-house  subsequently  dissolved,  and 
the  '*  Brandywine  Bank  '*  was  incorporated  by 
Act  of  Assembly  in  1871.  The  bank  occupied 
the  same  premises  that  the  banking-house  had 
occupied,  and  many  of  the  firm's  accounts  were 
tranderred  to  the  bank — among  others  that  of 
the  interest  on  defendant's  bonds ;  the  interest 
Vol.  IX.— 7 


on  these  bonds  was  from  this  time  paid  at  the 
bank,  and  plaintiff,  among  others,  regularly  col- 
lected his  interest  from  the  bank.  On  Nov.  29, 
1875,  the  Gas  Company  remitted  to  the  bank  a 
sight  draft  sufficient  to  pay  the  interest  due  Dec. 
I,  1875,  ^"^  t^e  bank  paid  all  coupons  pre- 
sented up  to  Dec.  22,  1875 ;  on  that  day  it 
made  an  assignment.  The  plaintiff  was  the 
owner  of  one  of  said  bonds,  and,  at  the  date  of 
the  bank's  failure  had  not  presented  his  interest 
coupon  for  payment  at  the  bank;  after  that 
event,  he  did,  on  March  3,  1877,  demand  pay- 
ment at  the  defendant's  office,  and,  upon  refusal, 
brought  suit.  If  the  Comt  be  of  opinion  that 
plaintiff  is  entitied  to  recover  the  amount  of  his 
coupon,  with  interest  from  March  3,  1877,  then 
judgment  to  be  entered  for  plaintiff  for  I23.23  ; 
otherwise,  judgment  for  defendant. 

The  Court  entered  judgment  for  plaintiff  for 
1 23. 23,  whereupon  defendant  took  this  writ,  as- 
signing for  error  the  said  action  of  the  Court, 

Bentley  L.  Parker  for  plaintiff  in  error. 

The  analogy  of  coupons  to  commercial  paper 
is  striking,  and  has  inclined  our  Courts  to  apply 
the  same  rules  to  both. 

P.  &  B.  C.  R.  R.  r.  Johnson,  4  Sm.  130. 

Hence,  it  follows  that  as  in  the  case  of  com- 
mercial paper,  the  holder  of  the  coupon  must 
exercise  reasonable  diligence  in  presenting  it  for 
payment ;  and  if  he  does  not,  and  the  bank  fails, 
the  loss  is  his.  The  bank  was  not  the  agent  of 
the  company. 

H,  C,  Parsons  and  C.  K.  Geddes  for  defend- 
ant in  error. 

Coupons  are  essentially  different  from  commer- 
cial paper ;  they  are  seciured  by  mortgage ;  they 
are  under  seal ;  debt  alone  will  lie  upon  them, 
and  not  assumpsit ;  they  are  not  barred  by  the 
statute  of  limitations  in  six  years.  They  form 
part  of  the  bonds,  and  differ  from  commercial 
paper  exactly  as  the  bonds  do. 
City  V.  I^msonv  9  Wall.  477. 
City  V,  Butler,  14  Wall.  296. 

They  resemble  commercial  paper  only  in  the 
fact  that  they  pass  by  delivery. 

June  14,  1880.  The  Court.  The  corpora- 
tion which  issues  a  coupon  bond  is  in  the  position 
of  the  n:Uiker  of  a  promissory  note,  not  of  the 
drawer  of  a  check  or  bill  of  exchange.  There  is 
no  obligation  on  the  holder  to  present  and  de- 
mand it  within  a  reasonable  time.  The  same 
rule  applies  to  the  coupons  just  as  long  as 
he  can  hold  on  to  the  bond  without  requiring 
payment.  The  coupon  is  nothing  but  an 
acknowledgment  of  interest  due,  and  is  but  an 
incident  of  the  principal.  It  is  attached  to  the 
bond,  and  may  be  detached  from  it  for  the  con- 
venience of  the  holder.  The  possession  by  the 
corporation  is  evidence  of  its  payment.    The 
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banking-house  at  which  it  was  made  payable 
were  the  agents  of  the  corporation,  and  the  holder 
could  not  lose  in  any  event  by  their  insolvency. 

Judgment  affirmed. 

Per  Curiam. 


Jan.  '80,  212,  213,  214,  215.  February  18,  1880. 

Wistar  v.  City  of  Philadelphia  to  use,  etc. 

Practices-Act  of  March  23,  1866 — Municipal 
clcUms — Proof  of  notice  of  demand ^  when  not 
necessary — Alias  writs  of  scire  facias  sur  mu- 
nicipal claims. 

Where  a  judgment  has  been  reversed  on  account  of  a 
fatal  defect  in  the  sheriflPs  return  to  a  writ  of  scire  facias, 
the  effect  is  as  if  there  had  been  no  return  at  all,  or  the 
entry  had  been  vicecomes  non  misit  brevty  and  the  proper 
course  to  pursue  is  to  issue  an  alias  writ. 

By  the  Act  of  Assembly  of  March  23,  1866,  it  was  pro- 
vided that  in  a  proceeding  on  a  scire  facias  sur  municipal 
claim  no  judgment  by  default  should  be  entered  unless 
an  affidavit  was  filed  slating  that  the  defendant  in  the 
writ  had  been  duly  notified  to  make  payment  of  the 
claim,  etc. 

Held^  that,  when  such  affidavit  hnd  been  filed  previously 
to  taking  judgment  under  an  original  writ,  the  judgment 
having  been  set  aside  on  account  of  a  defect  in  the  re- 
turn, it  was  not  necessary  to  file  a  second  affidavit  in  order 
to  take  judgment  under  an  alias  writ,  the  original  and  the 
alias  being  part  of  one  and  the  same  proceeding.    • 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Alias  scire  facias  sur  municipal  claim,  filed  by 
the  city  of  Philadelphia  to  the  use  of  George 
W.  Mooney,  to  the  use  of  William  Armstrong, 
against  a  certain  property  in  Stiles  Street,  in  said 
city,  for  work  done  on  a  sewer  in  front  thereof. 

The  following  facts  appear  from  the  records  of 
the  cause:  On  November  21st,  1874,  the  above 
claim  having  been  duly  filed,  a  scire  facias  issued 
against  said  lot  and  the  heirs  of  Richard  Wistar, 
owners  or  reputed  owners,  and  Lewis  Wistar, 
actual  owner,  which  was  returned  by  the  sheriff, 
"made  known  by  posting  and  advertising,  and 
nihil  habet  as  to  defendants.*' 

On  December  26,  1874,  proof  of  service  of 
notice,  as  required  by  the  provisions  of  the  Act 
of  Assembly  of  March  23,  1866,*  (Purd.  Dig. 

♦  The  Act  provides,  inter  aiia,  as  follows: — 
Sect.  i.  ...  "that  before  any  scire  facias 
shall  be  issued  on  any  such  claim,  it  shall  be  the  duty  of 
the  City  Solicitor  to  cause  diligent  search  to  be  made  by 
an  assistant  or  clerk  for  the  owner  or  reputed  owner  .  .  . 
and  to  serve  him  or  her  with  a  written  or  printed  notice 
to  make  payment  to  the  City  Solicitor  within  ten  days." 

''  If  the  said  claims  are  not  paid  within  said  time  they 
shall  be  sued  out  by  the  City  Solicitor  ...  but  be- 
fore any  judgment  by  default  shall  be  entered  therein^  the 
Court  shall  be  satisfied  by  an  affidavit;  to  be  filed  of  rec- 


109 1-2)  was  filed.  Plaintiff  subsequently  took 
judgment  for  want  of  an  affidavit  of  defence, 
which  judgment  was  reversed  by  the  Supreme 
Court  for  a  fatal  defect  in  the  sherifTs  return  to 
the  writ.  (See  Wistar  r.  The  City,  5  Norris, 
215 ;  S.  C,  5  Weekly  Notes,  279.)  April  23, 
1878,  the  record  was  returned. 

On  August  23,  1879,  ^c  present  alias  scire 
facias  issued  and  was  duly  returned  by  the  sheriff 
in  accordance  with  the  opinion  of  the  Supreme 
Court.  No  further  proof  of  service  of  notice 
was  filed,  and  judgment  was  taken  for  want  of 
an  affidavit  of  defence.  The  Court  refused  to 
set  aside  this  judgment,  and  the  defendant  took 
this  writ,  assigning  for  error  (i)  The  entry  of 
judgment  for  the  plaintiff  by  default  for  want  of 
an  affidavit  of  defence,  without  the  filing  of 
proof  that  the  defendant,  Lewis  Wistar,  had 
been  notified  by  the  City  Solicitor  to  make  pay- 
ment of  the  claim,  upon  which  the  alias  writ  of 
scire  facias  was  issued,  before  the  issuing  of  the 
same,  in  accordance  with  the  provisions  of  the 
Act  of  23d  of  March,  1866,  in  that  behalf.  (2) 
That  the  alias  writ  of  scire  facias  was  improvi- 
dently  issued  without  a  search  for,  or  a  demand 
of  payment  of  the  said  claim  of  the  owner,  as 
required  by  the  Act  aforesaid.  (3)  That  the 
said  alias  writ  of  scire  facias  was  irregularly  issued, 
whilst  there  was  an  original  writ  of  scire  facias 
upon  the  record  with  a  return  of  the  sheriflf  of 
**made  known"  thereon,  not  set  aside,  reversed, 
amended,  or  withdrawn. 

N,  H.  Sharpless,  for  the  plaintiff  in  error. 

The  Act  of  Assembly  especially  provides  that 
before  any  scire  facias  shall  issue,  due  proof  of 
service  of  notice  shall  be  filed.  It  was  the  clear 
duty  of  the  plaintiff  to  search  for  the  defendant 
and  notify  him  of  the  demand.  This  not  having 
been  done,  the  Court  erred  in  entering  judgment 
as  it  did. 

The  issuing  of  this  alias  writ  was  irregular  while 
the  former  writ  remained  on  the  record  with  the 
return  of  ''made  known"  upon  it.  Either. the 
writ  or  the  return  should  have  been  vacated,  as 
the  return  of  the  sheriff  is  otherwise  conclusive. 
Flick  V.  Troxsell,  7  W.  &  S.  65. 
Blair  v.  Weaver,  11  S.  &  R.  84. 

Henry  C,  Terry,  for  defendant  in  error. 

The  proof  of  notice  in  the  proceedings  under 
the  first  writ  is  sufficient,  the  original  and  alias 
writs  of  scire  facias  being  considered  one  writ  in 
law.  Besides,  the  Act  of  Assembly  only  requires 
proof  of  notice  ^* before  suit  brought,'*    And  it 

ord,  of  the  following  facts:  First,  that  if  the  owner  or  re* 
puted  owner  has  any  known  residence  in  the  said  city,  he 
has  been  served,  before  suit  brought,  with  notice  of  said 
claim  in  writing  or  printing,  either  by  handing  the  same 
to  him  personally,  or  by  leaving  the  same  with  an  adnlt 
memb<'r  cf  his  family,  at  his  said  residence,  at  least  tea 
days  before  issuing  said  writ  of  scire  facias,^* 
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is  the  date  of  the  issuance  of  the  original  writ 
which  determines  when  suit  is  brought. 

By  the  decision  of  this  Court  on  the  first  writ 
of  error  the  return  to  the  original  writ  was  *'  fa- 
tally defective."  Therefore  no  possible  amend- 
ment could  have  availed  here. 

The  sheriff  may  have  leave  granted  him  to 
amend  his  return,  but  the  return  is  conclusive 
upon  himself. 

Vastine  v.  Ferry,  2  S.  &  R.  426, 
Faxton  v,  Steckel,  2  Barr,  93. 

In  any  event  the  defendant  would  have  to  be 
brought  in  on  an  alias  writ,  and  any  attempt  to 
have  the  return  amended  would  have  benefited 
no  one. 

March  i,  1880.  The  Court.  When  the  for- 
mer judgments  in  these  cases  were  reversed  in 
this  Court,  on  account  of  a  fatal  defect  in  the 
sherifTs  returns  to  the  writs  of  scire  facias,  and 
the  records  remitted  to  the  Court  below,  no  other 
course  was  open  to  the  plaintifis  than  to  issue 
alias  writs.  By  that  decision  the  entire  return 
was  avoided,  and  the  cases  stood  as  if  there  had 
been  no  return  at  all,  or  the  entry  had  been 
vicecomes  non  tnisit  breve.  There  can  be  no 
doubt  that  in  such  a  case  an  alias  b  regular;  if  it 
were  not,  the  party  would  be  without  remedy, 
except  perhaps  against  the  sheriff.  It  is  clear, 
too,  that  an  affidavit  having  been  filed  on  the 
original  scire  facias,  that  the  defendant,  Lewis 
Wistar,  had  been  notified  by  the  City  Solicitor 
to  make  payment  of  the  claim,  it  was  not  neces- 
sary to  make  a  new  demand  before  the  issuing  of 
the  alias.  It  is  all  one  and  the  same  proceeding, 
and  the  object  of  the  Act  of  March  23,  1866,  is 
fully  attained  by  one  notice  and  demand. 

Judgment  affirmed. 

Per  Curiam. 


May,  •So,  105.  May  11,  i88a 

J.  C.  Acker,  Receiver,  v.  Hite  et  al. 

Afutiiai  insurance — Authority  of  directors  to  can- 
cel policy — Assessments — Powers  of  officers — 
Liabilities  of  the  insured. 

A  policy  of  insanince  and  the  premium  note  given  there- 
for, constitute  a  contract  between  the  company  and  the 
insnred,  and  the  parties  usually  have  the  same  power  to 
rescind  it  by  mutual  agreement  as  they  had  to  nudce  it. 

The  right  of  a  company  to  cancel  policies  and  thus  ter- 
minate the  contract,  for  various  acts  of  the  insured,  lias 
constantly  been  recognized. 

An  agreement  made  in  good  faith  between  the  parties 
to  a  contract  of  insurance  to  annul  it  is  valid. 

When  the  insured  surrenders  his  policy,  and  it  is 
marked  cancelled,  from  that  moment  he  ceases  to  be  a 


member,  though  he  continues  liable  to  assessments  for 
losses  which  accrued  while  he  was  a  member. 


Error  to  the  Common  Pleas  of  Bedford 
County. 

Three  actions  of  debt  by  J.  f.  Acker,  Re- 
ceiver of  the  Union  Horse  Insurance  Company 
of  Blair  County,  against  Albert  Hite,  Joseph 
Brunner,  and  John  Dicken,  upon  policies  of  in- 
surance, to  recover  two  assessments  on  premium 
notes.  The  three  cases  were  tried  as  one,  the 
material  facts  being  as  follows : — 

The  above  named  company  was  chartered,  on 
the  mutual  plan,  June  17,  1872,  by  the  Court  of 
Common  Pleas  of  Blair  County.  The  value  of 
each  animal  insured  was  considered  capital  stock, 
and  was,  in  case  of  loss,  subject  to  assessment. 
On  November  5,  1874,  John  Dicken  insured 
four  horses  for  five  years  to  the  value  of  $525. 
Joseph  M.  Brunner  insured  two  horses  October 
6,  1874,  for  five  years,  to  the  value  of  ^275.  In 
1876-7  the  company,  from  numerous  and  severe 
losses,  became  heavily  involved,  and  judgments 
to  a  large  amount  were  entered  against  it.  The 
directors  of  said  company  on  October  20,  1876, 
passed  resolutions  allowing  '*all  dissatisfied  mem- 
bers to  withdraw  from  the  company  after  paying 
all  assessments  or  dues,  if  their  policies  be  handed 
to  the  directors."  An  assessment  of  three  per 
centum  was  made  by  the  directors  on  the  pre- 
mium notes  January  i,  1878,  and  another  of 
fifteen  per  cent,  was  made  by  the  receiver  March 
29,  1878.  Numerous  parties  availed  themselves 
of  the  resolution  of  the  directors  to  withdraw, 
and  so  had  their  policies  cancelled.  The  de- 
fendants, Hite,  Dicken,  and  Brunner,  handed 
their  policies  to  Samuel  Whip,  one  of  die  direc- 
tors, in  accordance  with  the  resolution.  On  in- 
vestigation, it  was  discovered  that  Albert  Hite, 
on  previous  assessments,  was  debtor  to  the  com- 
pany in  the  sum  of  $1.50,  Brunner  nothing, 
Dicken  J4.58,  and  these  three  policies  were  not 
cancelled  by  the  company,  but  treated  as  in  full 
force,  and  in  January,  1878,  when  the  secretary 
made  out  the  assessment  lists,  he  assessed  these 
defendants.  After  due  process  of  law,  J.  C. 
Acker  was  appointed  receiver  of  the  company. 
He  then,  under  the  direction  of  the  Court,  laid 
an  assessment  of  fifteen  per  cent,  on  all  premium 
notes  in  his  possession. 

The  jury  found  a  special,  verdict,  in  effect  as 
above.  The  special  verdict  concluded  as  follows :  . 
"  That  the  jury  are  ignorant,  in  point  of  law,  upon 
which  side  they  might,  upon  these  facts,  find 
the  issue.  If  upon  the  whole  matter  the  Court 
shall  be  of  opinion  that  the  issue  is  foimd  for  the 
plaintiffs,  they  find  for  the  plaintiffs  accordingly, 
and  assess  the  damages  in  favor  of  the  plaintiffs 
against  the  defendaiits — ^Albert  Hite,  ^24;  J. 
M.  Brunner,  $33 ;  John  DicJcen,  ^69.    But  if 
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the  Court  is  of  a  contrary  opinion,  then  they 
find  vice  versa/* 

After  argument,  the  Court  rendered  judgment 
on  the  special  verdict  in  favor  of  the  defendants ; 
whereupon  plaintiffs  took  this  writ,  assigning  for 
error  the  action  of  the  Court  in  entering  judg- 
ment in  favor  of  defendants. 

Frederick  Jaekel  and  J,  M,  Reynolds^  for 
plaintiffs  in  error. 

Director^  have  no  power  to  pass  and  carry 
into  effect  a  resolution  by  which  some  members 
are  relieved  from  paying  for  losses  which  oc- 
cured  while  their  policies  were  in  force. 

Maine  Mm.  Ins.  Cd,  v,  Pickering,  66  Me.  Rep.  130. 
Neither  the  surrender,  cancellation,  nor  the 
expiration  of  tlie  policy,  nor  the  insolvency  of 
the  company  releases  the  holder  of  a  policy  from 
his  liability  to  assessments  for  losses  which  oc- 
curred during  his  membership. 

May  on  Insurance,  691. 

Wilson  V,  Trumbull  Ins.  Co.,  7  Har.  372. 

Sterling  v.  Mercantile  Mut.  Ins.  Co.,  8  Cas.  75. 
The  mere  handing  of  a  policy  by  a  member  of 
a  mutual  insurance  company  to  one  of  the  di- 
rectors, with  the  request  to  have  it  cancelled,  is 
not  such  an  action  as  would,  in  the  eyes  of  the 
law,  justify  the  surrender  of  the  premium  notes. 
In  this  case  the  policies  were  not,  in  fact,  can- 
celled, nor  the  notes  returned,  because  defend- 
ants were  indebted,  not  only  for  losses  existing 
at  the  time,  but  also  for  previous  assessments, 
and  as  continuing  members  they  were  liable  to 
subsequent  assessments. 

Insurance  Co.  v*  Connor,  5  H.  136. 

Columbia  Ins.  Co.  v,  Buckley,  2  N.  294. 

Upton  r.  Hansbrough,  3  Bissell,  417. 
The   receiver  was  legally  appointed  by  the 
Court,  and  he  is  bound  by  the  charter  to  the 
same  extent  as  the  directors. 

Daniels's  Ch.  Pr.,  17 14. 

Saflford  ».  People,  85  111.  558. 

Wallace  v,  Yeager,  4  Phila.  251.  \ 

Yeager  v,  Wallace,  8  Wr.  294. 

Singerly  v.  Fox,  25  Sm.  112. 

y.  B.  Cessna^  for  defendants  in  error. 

It  is  clear  that  the  plaintiffs  authorized  the 
cancellation  of  policies  of  dissatisfied  members 
upon  certain  conditions,  and  that  those  condi- 
tions were  complied  with  on  the  part  of  the  de- 
fendants. By  the  resolutions  defendants  were 
required  to  pay  their  just  dues ;  but  the 
ments  were  illegal  and  therefore  unjust. 
Wilson  V,  Trumbull  Ins.  Co.,  7  H.  372. 
Finley  v.  Lycoming  Ins.  Co.,  6  C.  311-815. 

The  company  kept  both  the  policies  and  the 
money  which  defendants  sent  them  in  payment 
of  all  demands,  and  such  retention  acts  as  a 
waiver  and  estops  the  company. 

Georgia  Mut.  Ins.  Co.  v,  Gibson,  53  Ga.  640. 

Directors  have  full  power  to  cancel  policies 
and  surrender  notes,  and  such  an  agreement  dis- 
charges the  members. 


The  agreement  to  cancel  policies  and  surrender 
notes  to  defendants  was  a  legal  contract,  so  bx 
consummated,  on  the  part  of  the  defendants, 
as  to  discharge  their  liability,  on  their  notes.  It 
was  in  law  a  cancellation. 

May  on  Insurance,  690-1. 

Boland  v.  Whitman,  33  Ind.  64. 

Sands  v.  Hill,  55  N.  Y.  18. 

Columbia  Ins.  Co.  v,  Masonbeimer,  26  Sm.  138. 

Cumberland  Valley  Ins.  Co,  v.  Herbert,  2  Weekly 

Notes,  155, 
Campbell  v,  Adams,  38  Barb.  132. 
Hyde  v.  Lynde,  4  N.  Y.  Comstock,  387. 
Wadsworth  v.  Davis,  13  Ohio  St.  123. 
Columbia  Ins.  Co.  c.  Stone,  3  Allen,  Mass.  385. 
Wood  on  Insurance,  56. 

Hamilton  v.  Lycoming  Mut.  Ins.  Co.,  5  B.  139. 
Campbell  v,  Adams,  38  Barb.  132. 
Sands,  Receiver,  v.  Hill,  55  N.  Y.  18. 

The  company  had  the  right  to  cancel  a  policy 
upon  the  non-payment  of  an  assessment  for  thirty 
days.  The  company  having  accepted  payment 
promised  to  cancel  the  policies  of  defendants 
without  any  conditions  or  reservations.  This 
they  did  not  do.  If  defendants  had  subsequently 
claimed  for  a  loss  they  would  have  been  told 
"  you  have  surrendered  your  policy.  It  is  can- 
celled. We  will  pay  you  nothing.**  Full  powers 
were  given  the  directors  by  law  and  by  charter 
to  make  the  contract  they  did.  Their  action  in 
passing  the  resolution  referred  to  comes  within 
the  management  of  the  affairs  and  business  of 
the  company,  and  is  therefore  binding  on  all  its 
members. 

A  receiver  is  in  the  position  of  an  assignee. 
The  appointment  of  the  receiver  only  passed  to 
him  the  assets  of  the  corporation,  not  its  fran- 
chises. 

Schimpf  V,  Lehigh  Valley  Mut.  Ins.  Co.,  6  Weekly 

Notes,  23. 
f^<^  opinion  of  Judge  Blodget,  U.  S.  District  Court, 

Cincinnati,  Dec.  24, 1879,  in  Cook,  Assignee  of  the 

Protective  Life  Insurance  Company. 

May  31,  1880.  The  Coxjrt.  The  business 
of  an  insurance  company,  whether  conducted  on 
the  mutual  or  stock  plan,  is  managed  by  its 
officers  and  agents,  and  the  corporators  are  bound 
by  the  acts  of  such  agents  in  all  matters  properly 
done  within  the  scope  of  the  powers  committed 
to  them.  A  policy  of  insurance  and  the  pre- 
mium note  given  therefor  constitute  a  contract 
between  the  company  and  the  insured,  and  the 
parties  usually  have  the  same  power  to  rescind  it 
by  mutual  agreement  as  they  had  to  make  it. 
Such  a  power  on  the  part  of  the  company  seems  ^ 
essentially  necessary  to  the  safe  and  proper  trans- " 
action  of  its  business.  (Boland  v.  Whitman,  Re- 
ceiver, 33  Ind.  64;  Wadsworth  v,  Davis,  Re- 
ceiver, 13  Ohio  St.  113.)  Most  mutual  companies 
insert  stipulations  in  their  policies  that  they  shall 
become  void,  either  ipso  facto  or  at  the  option 
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of  the  company,  for  certain  acts  of  omission  or 
commission  by  the  insured,  and  when  avoided 
die  rights  and  liabilities  of  the  member  are  ended, 
except  his  liability  for  debts  already  incurred. 
(Columbia  Ins.  Co.  v,  Masonheimer,  26  P.  F.  S. ; 
Wilson  V.  Trumbull  Ins.  Co.,  7  Harris,  372.) 
The  right  of  the  company  to  cancel  policies  and 
thus  terminate  the  contract,  for  various  acts  of 
the  insured,  though  such  right  be  not  expressly 
reserved,  has  constantly  been  recognized,  and  it 
would  be  strange  if  it  could  not  agree  with  the 
insured  to  abrogate  the  contract  when  deemed 
expedient  or  advantageous. 

It  is  contended  by  plaintiflT  that  it  is  not  com- 
petent for  the  directors  of  a  mutual  insurance 
company  to  surrender  the  premium  notes  and  re- 
lieve the  insured  from  the  obligations  of  his  con- 
tract, unless  the  latter  pay  his  full  proportion 
of  all  debts  existing  at  the  time  of  the  surrender, 
citing  Maine  Mut.  Ins.  Co.  v,  Pickering  {66  Me. 
130).  In  that  case:  he  note  was  given  in  pur- 
suance of  a  section  of  the  charter  of  the  con^any 
for  security  of  those  concerned,  and  is  not  like, 
the  case  of  a  note  given  in  the  contract  of  insur- 
ance. In  one  sense  the;  latter  is  a  security,  but  it 
may  be  given  up  for  good  consideration.  Thus 
when  the  assured  surrendered  his  policy  and  re 
ceived  from  the  secretary  of  the  company  his 
deposit  note,  there  being  contested  claims  which 
were  subsequentiy  established  and  on  which  he 
paid  nothing,  and  afterwards  a  Receiver  was  ap- 
pointed who  made  an  assessment  on  the  said 
assured  for  payment  of  said  losses,  it  was  held 
that  the  matter  had  been  adjusted  between  the 
company  and  the  assured,  and  the  Receiver  could 
not  impeach  or  disaffirm  the  lawful  acts  of  the 
corporation.  (Hyde,  Receiver  of  the  Chenango 
Mut.  Ins.  Co.,  V.  Lynde,  4  N.  Y.  387.)  After 
the  filing  of  a  petition  by  a  mutual  insurance 
company,  but  before  publication  of  the  appoint- 
ment of  a  receiver,  the  maker  of  a  premium  note 
paid  an  assessment  thereon  and  surrendered  his 
policy  under  an  agreement  with  an  authorized 
agent  of  the  company  that  such  payment  and 
surrender  should  be  in  full  of  said  note,  which 
was  agreed  to  be  given  up,  but  was  not ;  the  note 
was  extinguished,  and  the  Receiver  could  not 
maintain  an  action  thereon.  (Sands,  Receiver 
of  the  Columbian  Ins.  Co.,  ir.  Hill,  55  N.  Y.  18.) 
A  good  fiadth  agreement  between  the' parties  in  a 
contract  of  insurance,  to  annul  it,  is  valid. 

Every  person  insured  in  the  Union  Horse  In- 
surance Company,  of  Blair  County,  became  a 
member  of  the  corporation,  entitled  to  the  rights 
and  subject  to  the  liabilities  of  a  stockholder. 
The  value  of  the  property  insured  was  the  amount 
of  his  capital  stock,  and  he  was  liable  to  assess- 
ment for  payment  of  losses  occurring  during  the 
term  of  his  membership.  When  for  any  cause  he 
ceased  to  be  a  member,  he  would  npt  be  liable 


for  futiure  debts,  but  could  afterwards  be  assessed 
for  payment  of  debts  made  while  he  was  a  mem- 
ber* unless  he  had  duly  settled  with  the  company. 
Section  3  of  the  charterprovides  that  all  affairs 
of  the  company  shall  be  managed  and  controlled 
by  a  board  of  directors.  The  verdict  shows  that 
in  pursuance  of  resolutions  of  the  board  the  de- 
fendants paid  all  their  just  dues,  as  assessed  against 
them,  and  handed  their  policies  to  pne  of  the 
directors  to  return  to  the  company  to  be  can- 
celled ;  that  they  were  so  returned,  and  said 
board  promised  to  cancel  them  and  return  the 
stock  notes  as  soon  as  the  secretary  had  time ; 
that  the  assessment  laid  by  the  directors,  being 
the  first  dues  so  paid  by  defendants,  was  insuffi- 
cient to  pay  the  liabilities  then  existing;  that  said 
policies  were  not  in  fact  cancelled,  and  said  notes 
came  into  the  hands  of  the  Receiver,  who  laid 
the  assessments  in  suit;  and  that  under  said  reso- 
lutions the  directors  cancelled  the  principal  part 
of  the  capital  stock. 

It  is  plain  that  the  parties  agreed  to  rescind  the 
contract  of  insurance,  and  accordingly  the  de- 
fendants paid  their  money  and  surrendered  their 
policies.  They  were  bound  by  this  agreement  as 
if  the  policies  had  been  marked  cancelled,  and 
the  notes  given  up.  From  thence  the  defendants 
had  no  insurance ;  they  were  not  members,  nor 
were  they  liable  on  the  notes.  The  plaintiff  has 
no  more  right  to  collect  assessments  on  these 
notes  than  on  those  which  had  been  actually  re- 
turned on  like  terms.  This  case  must  be  dis- 
posed of  on  the  facts  in  the  verdict,  not  outside. 
Whether  there  are  facts  which  would  make  all 
who  were  once  members  liable  to  assessment  for 
indebtedness,  created  before  the  cancellation  of 
their  contracts,  does  not  appear;  they  are  not  in 
the  verdict.  For  aught  that  is  found  the  direc- 
tors acted  in  good  faith,  and  did  what  they  deemed 
right  for  the  interest  of  the  company.  It  would 
be  as  just  to  assess  the  large  number  who  got  back 
their  notes,  as  the  few  to  whom  the  secretary 
neglected  to  return  their  notes,  as  the  directors 
promised  he  should  do. 

Judgment  affirmed.    Opinion  by  Trunkey,  J. 

Sharswood,  C.  J.,  and  Green,  J.,  absent. 


May,  '79,  157. 


Hamer's  Appeal. 


May  21,  i88a 


Judgment — Illegal  entry  of  satirfcutiof^f^^ights 
of  intervening  creditors^ 

A.  advanced  money  to  B.  on  the  faith  of  an  entry  of 
satisfaction  on  the  record  of  a  judgment  prior  to  A.*s  judg- 
ment. The  equitable  assignee  ofihe  prior  judgment  sub- 
sequently procured  an  order  of  Court  striking  off  the  entry 
of  satisfaction : 

Htld  (reversing  the  judgment  of  the  Court  below) » that 
in  a  distribution  of  the  proceeds  of  a  sheriff's  sale  of  B.'s 
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real  estate,  A.  was  entitled  to  claim  his  advances  in  full, 
postponing  the  equitable  assignee  of  the  prior  judgment. 

A.  was  not  bound  to  take  notice  of  secret  equities  of 
which  he  had  no  knowledge. 

The  satisfaction  marked  upon  the  record  by  one  who, 
prima  faciei  had  the  right  to  control  the  judgment,  was 
all  A.  was  bound  to  look  to. 

Appeal  of  Frederick  D.  Hamcr  from  the  de- 
cree of  the  Court  of  Common  Pleas  of  Dauphin 
County,  distributing  the  proceeds  of  the  sheriflTs 
sale  of  real  estate  of  Tobias  Bickel. 

The  auditor  (John  H.  Weiss)  found  the  mate- 
rial facts  to  be  as  follows :  The  fund  arising  from 
the  sale  of  the  real  estate  of  Tobias  Bickel  was 
claimed  by  the  holders  of  two  judgments,  one  in 
favor  of  the  Lykens  Valley  Bank  for  I9000,  on 
bond  and  warrant  entered  March  12,  1873,  ^^^ 
one  in  favor  of  the  appellant  Hamer  for  $3000, 
on  bond  and  warrant  entered  Aug.  30,  1875. 

The  judgment  in  favor  of  the  bank  had  been 
given  to  secure  existing  and  contemplated  dis- 
counts, and  when,  on  May  i,  1875,  the  First 
National  Bank  of  Millersburg  became  the  succes- 
sor of  the  Lykens  Valley  Bank,  the  unpaid  notes 
secured  by  this  judgment  were  handed  over  to 
the  First  National  Bank,  and  on  maturing  were 
replaced  by  other  notes,  and  the  old  notes  sur- 
rendered. 

Doubts  having  arisen  as  to  whether  this  bond 
given  by  Bickel  to  the  original  Lykens  Valley  Bank 
was  of  any  validity  as  a  security  for  the  payment 
of  the  notes  held  by  the  National  Bank  against 
Bickel,  after  several  conferences,  it  was  arranged 
between  the  board  of  directors  of  the  National 
Bank  and  Bickel,  that  the  latter  should  give  a  new 
bond  to  the  said  National  Bank  in  the  sum  of 
I9000,  and  should  be  credited  on  his  indebted 
ness  with  seventeen  shares  of  the  capital  stock  of 
said  National  Bank  at  the  price  he  paid  for  it, 
viz.,  Ill 5  per  share. 

This  new  bond  was  also  entered  of  record,  but 
its  subsequent  position  on  the  lien  list  precluded 
all  hopes  of  psuticipation  in  the  distribution. 

On  the  22d  of  September,  1875,  F.  D.  Har- 
ner  obtained  a  bond  with  warrant  of  attorney  to 
confess  judgment  against  Tobias  Bickel  for  the 
sum  of  I3000,  which  bore  interest  from  Septem- 
ber 22,  1874,  which  matured  one  year  thereafter 
and  upon  which  judgment  was  entered  August  30, 
1875,  to  No.  51,  November  Term,  1875.  Bickel 
was  previously  indebted  to  Harner  in  the  sum  of 
$560,  for  which  the  latter  held  the  former's  note. 
Bickel  desired  to  borrow  more  money  from  Har- 
ner, but  he  declined  the  loan  of  any  further  sum 
because  of  the  judgment  which  the  Lykens  Valley 
Bank  held  against  him.  Bickel  told  him  that 
this  judgment  would  be  satisfied.  On  the  day  of 
the  date  of  the  judgment,  Hamer  gave  Bickel  his 
note  in  the  sum  of  f  2440,  which,  with  the  simi  of 


1560,  already  due  from  Bickel  to  him,  made  up 
the  sum  of  $3000,  the  amount  of  the  judgment. 
He  agreed  to  advance  the  balance  of  the  money 
as  soon  as  the  bank  judgment  should  be  satisfied. 
He  advanced  no  money  to  Bickel  until  he  ascer- 
tained from  the  prothonot^y  that  the  judgment 
of  the  Lykens  Valley  Bank  was  satisfied,  and 
finally  did  advance  and  pay  the  amoimt  of  his 
note,  I2440,  with  interest,  when  he  learned  sat- 
isfaction was  entered.  Hamer  made  no  inquiry 
of  the  bank  as  to  whether  the  judgment  would  be 
satisfied  nor  by  what  authority  it  was  satisfied. 
He  knew  it  was  not  satisfied  when  he  took,  nor 
when  he  entered  of  record  his  own  judgment. 
He  did  not  see  (for  he  made  no  search)  that  the 
First  National  Bank  had  entered  their  judginent 
against  Bickel,  and  he  says  that  if  he  had  noticed, 
this  judgment,  he  would  not  have  given  any 
money,  unless  he  had  previously  asked  the  offi- 
cers of  the  bank.  He  did  not  acquaint  the  offi- 
cers of  the  National  Bank  at  any  time  with  the 
fact  that  he  had  not  given  any  money  to  Bickel 
at  the  time  he  obtained  the  judgment  against 
him.  He  said  that  his  judgment  was  the  first, 
and  therefore  he  began  to  advance  the  money  to 
Bickel. 

The  judgment  given  by  Bickel  to  the  Lykens 
Valley  Bank  was  marked  satisfied  by  the  pro- 
thonotary  on  September  30,  1875,  in  pur- 
Tsuance  of  an  authority  to  him  directed  by  G.  M. 
Brubaker,  who  was  president  of  said  bamk,  and 
who  continued  to  act  in  that  capacity  during  its 
existence,  and  of  the  chartered  Lykens  Valley 
Bank  until  January,  1874 ;  and  by  the  direction 
of  S.  P.  Auchrauty,  the  attomey  for  the  bank  at 
that  time,  who  suggested  the  entry  of  satisfaction 
as  per  authority  of  Bmbaker  on  the  back  of  the 
certificates. 

On  June  20,  1876,  a  mle  to  show  cause  why 
the  entry  of  satisfaction  should  not  be  stricken 
off  was  granted.  On  September  14,  1876,  the 
satisfaction  entered  was  stricken  off  by  the  Court, 
but  without  prejudice  to  the  rights  of  intervening 
creditors,  and  with  leave  for  the  defendant  Bickel 
to  move  to  vacate  the  order. 

On  December  14,  1876,  the  defendant  made 
and  filed  a  motion  to  vacate  and  to  reinstate  the 
entry  of  satisfaction.  On  December  29,  1876, 
the  Court  refused  the  motion  and  directed,  in  an 
opinion  filed  the  same  day,  that  the  order  re- 
scinding the  satisfaction  stand  good,  and  that  the 
judgment  be  reinstated,  but  to  be  without  preju- 
dice to  the  rights  of  F.  D.  Hamer  or  other  cred- 
itors whose  ckiimscan  be  shown  to  intervene  be- 
tween the  time  of  entering  satisfiau:tion  and  the 
application  to  have  the  judgment  satisfied,  and 
the  decision  neither  to  prejudice  nor  benefit  his 
or  their  claims  and  with  leave  to  the  plaintiff  to 
issue  execution.  Thus  the  judgment  given  by 
Bickel  to  the  first  Lykens  Valley  Bank  for  ^9000, 
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on  the  2 2d  day  of  August,  187 1,  and  kept  in 
their  safe  until  March  12,  1873,  and  then  en- 
tered of  record,  was  satisfied  September  30, 1875. 
The  judgment  given  by  Bickel  to  the  First  Na- 
tional Bank  in  the  same  sum,  dated  September  i, 
1875,  was  entered  of  record,   September   11, 

1875. 

The  auditor  awarded  the  fund  to  the  First  Na- 
tional Bank  upon  the  old  judgment,  and  upon 
exceptions  filed  by  Harner,  the  Court,  Pearson, 
P.  J.,  made  the  following  decree,  sustaining  the 
report  of  the  auditor :  *'  And  now,  to  wit,  July 
i3i  1878,  it  is  ordered  by  the  Court  that,  upon 
the  filing  of  a  recognizance  in  favor  of  the  Com- 
monwealth for  use  of  F.  D.  Harner,  in  the  sum 
of  $5000,  with  two  recognizors  to  be  approved 
by  the  prothonotary  and  taken  by  him,  con- 
ditioned for  the  payment  to  said  Harner  of  such 
sum  as  may  finally  be  decreed  and  adjudged  to 
him  after  the  determination  of  his  appeal  to  the 
Supreme  Court  in  this  case  upon  his  judgment 
No.  51,  November  T.,  1875,  entered  August  30, 
1875,  ^^^  >3ooot  the  money  be  paid  out  to 
the  distributee,  viz. ,  The  First  National  Bank  of 
Millersburg,  Pa.,  in  accordance  with  the  fore- 
going report." 

Whereupon  Harner  took  this  appeal,  assign- 
ing as  error  the  decree  of  the  Court,  and  the 
striking  off  the  entry  of  satisfaction  from  the  rec- 
ord of  the  Lykens  Valley  Bank  judgment. 

Fleming  zxid,  McCarrell^  for  appellant. 

The  Court  had  no  right  to  strike  off  the  entry 
of  satisfaction  without  referring  the  matter  to  a 
jury,  as  the  testimony  was  conflicting. 
Humphreys  v.  Rawn,  8  Watts,  78. 

Harner  advanced  his  money  on  the  faith  of  the 
satisfaction  entered  upon  the  record,  and  he  had 
a  right  to  have  payment  of  the  amount  so  ad- 
vanced by  him,  before  anything  could  be  awarded 
to  the  First  National  Bank  of  Millersburg,  by 
virtue  of  the  equitable  title  by  which  it  claimed 
the  Lykens  Valley  Bank  judgment,  which  right  it 
failed  to  assert,  or  make  known  in  any  way  until 
long  after  Harner  had  parted  with  his  money. 
Harner  was  not  bound  to  do  more  than  he  did ; 
he  saw  that  satisfaction  had  been  entered  by  one 
of  the  partners ;  he  was  not  bound  to  look  beyond 
the  record. 

Moroney*s  Appeal,  12  Harris,  376. 
Magaw  V.  Garrett,  I  Casey,  322. 
Goeppv.  Goriiscr,  11  Casey,  133. 

y.  W,  Simonton,  contra. 

The  appellant,  Harner,  has  nothing  to  do  with 
the  action  of  the  Court  in  striking  off  the  entry 
of  satisfaction,  that  was  a  controversy  between 
the  appellee  and  Bickel.  The  order  was  made 
"without  prejudice  to  the  rights  of  intervening 
creditors,"  and  if  Harner  is  such  a  creditor,  then, 
as  to  him,  the  order  does  not  exist. 

The  equity  of  the  appellee  was  superior  to  that 
of  Earner. 


At  no  time,  when  Harner  did  anything  in  the 
matter,  had  he  even  an  apparent  lien  prior  to 
that  of  the  appellee.  Thus,  when  he  took  and 
entered  his  judgment,  and  gave  his  note,  August 
30,  1879,  the  lien  of  the  first  nine  thousand  dol- 
lar judgment  of  the  bank  was  in  full  force,  stand- 
ing untampered  with  upon  the  record.  Again, 
when  he  advanced  the  money  on  this  judgment, 
October  11,  1875,  and  thereafter,  the  lien  of  the 
second  nine  thousand  dollar  judgment  held  by 
the  bank  was  in  full  force,  and  patent  upon  the 
record. 

Harner,  therefore,  obtained  his  lien  when  he 
took  and  entered  his  judgment  against  Bickel, 
and  gave  his  note  to  Bickel  for  the  amount  to  be 
advanced,  viz.,  August  30,  1875,  and  as  at  this 
time  the  first  judgment  for  ^9000  in  favor  of  the 
appellee  stood  in  full  force,  he  took  subject  to  it. 
This  being  so,  he  could  not  gain  priority  over  it, 
by  virtue  of  the  fact  that  it  was  afterwards,  with- 
out the  knowledge  or  consent  of  the  appellee, 
marked  satisfied  on  the  record.  This  would  be, 
not  to  commit  a  fraud  himself,  but  to  take  advan- 
tage of  the  fraud  of  another. 

Further,  when  Harner  actually  made  the  ad- 
vances, which  was  not  until  October,  1875,  ^^^ 
afterwards,  the  second  ^9000  judgment  of  appel- 
lee had  been  entered,  namely,  on  September  11, 
1875.  Hence,  if  his  lien  is  to  date  from  the  time 
the  advances  were  actually  made,  they  were  made 
subject  to  the  lien  of  this  second  judgment,  and 
then  the  principle  also  referred  to  in  Taylor  v. 
Cornelius  (10  P.  F.  S.  p.  196),  as  settled  by 
Terhoven  v.  Kerns  (2  Barr,  96),  and  Bank  of 
Montgomery  County's  Appeal  (12  Casey,  170), 
will  apply,  that  where  a  lien  is  taken  to  secure 
future  advances,  but  the  lien  creditor  is  under  no 
contract  to  make  the  advances,  the  lien  dates  from 
the  actual  advance  of  the  money. 

June  21,  1880.  The  Court.  The  original 
Lykens  Valley  Bank,  to  which  Bickel  executed 
the  judgment  which  forms  the  subject  of  the  pre- 
sent controversy,  as  collateral  security  for  certain 
notes  which  it  discounted  for  him,  was  a  partner- 
ship, and  of  this  partnership  Brubaker  was  not 
only  a  member,  but  president.  Prima  faciey 
therefore,  he  as  agent  of  this  association  had  full 
power  either  to  assign  or  satisfy  this  judgment. 
(Dubois's  Ap.  2  Wr.  231.)  Hamer's  judgment, 
in  amount  ^3000,  was  entered  on  the  30th  of 
August,  1875,  and  ^^  \^tx\  executed  in  Septem- 
ber, 1874.  The  consideration  therefor  was  an 
account  owing  by  Bickel  to  Harner,  amounting 
to  ^560,  and  Harner's  note  for  ^2440,  payable 
as  soon  as  payment  might  be  required  after  the 
Lykens  Valley  Bank  judgment  should  be  satisfied, 
but  not  before.  This  note,  as  appears  from  the 
auditor's  report,  was  fully  paid  according  to  the 
agreement  of  the  parties,  though  not  until  after 
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the  nth  of  September,  1875,  the  date  of  the  en- 
try of  the  appellee's  judgment.  This  latter  cir- 
cumstance, however,  is  of  no  account,  since 
Harner's  notie  and  previous  account  were  suffi- 
cient consideration  for  his  judgment.  (Moro- 
ney's  Appeal,  12  Harris,  372.)  Now  as  soon  as 
the  judgment  of  the  Lykens  Valley  Bank  was  sat- 
isfied, that  of  Hamer  stood  first,  and  the  appellee 
finding  the  lien  of  its  payment  thus  outranked, 
made  application  to  have  the  satisfaction  just 
spoken  of  taken  off,  on  the  ground  that  that 
judgment  belonged  to  it  as  the  successor  to  the 
rights  and  obligations  of  the  former  Lykens  Val- 
ley organization.  To  this  proceeding  Harner 
could  not  lawfully  object ;  that  was  a  matter  for 
the  parties  themselves ;  they,  without  the  Court's 
intervention,  could  have  taken  off  this  satisfac- 
tion, but  whether  taken  off  by  themselves  or  by 
the  Court,  the  status  of  Harner's  judgment  was 
not  affected  thereby.  As  to  him  the  satisfaction 
remained,  and  it  should  have  been  so  treated  by 
the  Court  below.  The  auditor,  singularly 
enough,  fell  into  the  error  of  supposing  it  to  be 
Harner's  duty  to  make  inquiry  of  the  First  Na- 
tional Bank,  the  appellee,  as  to  its  claim  to  the 
old  judgment,  but  as  that  bank  had,  in  fact,  no 
assignment  of  that  judgment  marked  on  the  re- 
cord, it  was  certainly  not  Harner's  duty  to  make 
inquiries  about  secret  equities  of  which  he  had 
no  knowledge.  There  was  the  satisfaction  regu- 
larly marked  upon  the  docket,  and  so  marked  by 
the  authority  of  one  who,  prima  faciey  had  full 
power  so  to  do. 

This  was  all  Hamer  was  required  to  look  to  ; 
it  was  not  his  business  to  inquire  about  equities 
to  which  he  was  not  a  party  and  of  which  he  had 
no  knowledge.  (Springfield  Building  and  Loan 
Association's  Appeal,  not  yet  reported.)  If  the 
appellee  desired  to  give  notice  of  its  rights,  and 
put  the  old  judgment  beyond  the  power  of  the 
partners  of  the  original  associatioti,  it  should 
have  taken  an  assignment  and  put  that  assign- 
ment on  the  docket.  The  duty  rested  with  it  to 
see  to  its  own  judgment,  that  it  was  properly 
presented  on  the  record ;  and  failing  in  this  it 
must  bear  the  consequences  of  its  own  neglect ; 
it  cannot  cast  them  upon  one  who  is  in  no  default. 
(Ridgway,  Budd  &  Co.'s  Appeal,  3  Har.  177.) 
It  is  clear,  therefore,  that  Harner's  right  to  the 
money  now  in  the  Court  below  for  distribution, 
is  superior  to  that  of  the  appellee,  and  that  the 
decree  of  the  Court  below  was  erroneous. 

The  decree  of  the  Court  below  is  now  reversed 
and  vacated,  at  the  costs  of  appellee,  and  a  re- 
distribution is  ordered  according  to  the  princi- 
ples stated  in  the  above  opinion. 

Opinion  by  Gordon,  J.  Sharswood,  C.  J., 
absent. 


Jan.  »78,  301. 


Royse  v.  May. 


March  8,  i88a 


Amendments  —  Amendments  changing  cause  (j 
action  not  allowed — Action  against  bailiff  for 
excessive  distress — Statutory  damages  not  re- 
coverable unless  declaration  be  under  the  stat- 
ute-^ Assignments  of  error — Irregularity  of-— 
Practice. 

While  a  large  discretion  may  be  exercised  by  the  Corat 
below  in  permitting  amendments  to  the  pleadings,  yet 
such  an  amendment  to  the  narr.  as  substantially  changes 
the  cause  of  action  will  not  be  allowed. 

In  an  action  against  a  constable  for  excessive  distress, 
tlie  plaintiff  Rafter  an  award  of  arbitrators  in  his  favor, 
and  an  appeal  by  defendant)  filed  a  narr.  in  trespas  vi  et 
armis,  which  set  forth  the  tenancy,  the  amount  of  rent  in 
arrenr,  and  the  goods  distrained.  Upon  the  trinl  the 
Court  permitted  him  to  amend  by  denying  the  tenancy : 

HeldXQ  be  error. 

In  such  a  case  the  narr.  not  being  under  the  Act  of 
May  10,  187 1  (P.  L.  205),  allowing  double  damages  for 
distress  where  no  rent  is  due,  there  can  be  no  recovery 
under  its  provisions. 

Assignments  of  error  which  contain  merely  a  memo- 
randum of  the  names  of  witnesses  whose  testimony  has 
been  erroneously  received  or  rejected,  are  not  in  accord- 
ance with  Rule  xxiv.,  and  will  be  disregarded. 

Error  to  the  Common  Pleas  of  Bradford 
County. 

Trespass  vi  et  armis  by  William  May  against 
L.  T.  Royse.     Plea,  not  guilty. 

The  first  and  second  counts  in  the  narr. 
averred  that  May  occupied  certain  premises  as 
tenant  of  one  Barnes,  and  that  the  sum  of  two 
hundred  dollars  was  due  for  rent,  and  that  the 
defendant,  acting  for  Barnes,  and  **  not  regard- 
ing the  statute  in  such  case  made  and  provided, 
but  wrongfully  and  maliciously  contriving  and 
intending  to  iniure  and  oppress  the  said  plaintiff, 
wrongfully  and  maliciously  distrained'*  goods  of 
the  value  of  two  thousand  dollars  (describing 
them). 

The  third  count  was  in  trover. 

Two  years  after  the  cause  was  at  issue  the 
plaintiff  took  a  rule  to  amend  the  narr.  by  deny- 
ing the  existence  of  any  relationship  of  landlord 
and  tenant  between  the  plaintiff  and  Barnes. 
This  rule  was  discharged  by  the  Court. 

On  the  trial  before  Morrow,  P.  J.,  the  plain- 
tiff swore  that  he  was  the  owner  of  the  premises 
upon  which  the  distrained  property  was  placed ; 
that  he  was  not,  and  never  had  been  a  tenant  of 
Barnes. 

Counsel  for  plaintiff  again  moved  to  amend 
the  narr.  so  as  to  conform  to  the  evidence 
already  given  in  the  case,  by  changing  the  de- 
claration so  far  as  the  averments  in  ihe  declara- 
tion admit  a  tenancy  between  plaintiff  and  B.  C. 
Barnes,  and  that  there  was  an  amount  of  rent 
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due,  and  so  changing  it,  that  it  was  the  allegation 
of  the  landlord  and  not  the  admission  of  the  de- 
fendant; the  averments  having  been  put  by 
mistake  and  misapprehension  of  the  facts. 

Leave  to  amend  was  granted  by  the  Court. 
(First  assignment  of  error). 

The  defendant's  testimony  was,  that  he  had 
gone  on  the  premises  by  the  authority  of  a  land- 
lord's warrant  to  collect  ^200  rent,  and  that 
May  had  waived  an  appraisement.  Barnes  testi- 
fied that  he  leased  his  farm  to  May  by  a  parol 
lease  "at  a  rent  equivalent  to  ^500  a  year." 

The  evidence  was  undisputed  that  the  consta- 
ble was  in  possession  twenty-six  days ;  that  while 
he  held  the  farm,  stock  and  household  goods 
under  the  levy.  May  was  in  actual  possession 
and  constant  use  of  them^  and  that,  at  the  sale, 
property  sufficient  to  pay  the  debt,  interest,  and 
costs,  and  an  overplus  of  ^10  (which  was  paid  to 
May)  was  sold. 

The  third  and  fourth  assignments  of  error 
were  in  the  following  form : — 

(3)  The  Court  erred  in  allowing  plaintiff  to 
cross-examine  B.  C.  Barnes  as  to  immaterial 
matters  for  the  purpose  of  contradicting  him. 

(4)  The  Court  erred  in  admitting  the  testi- 
mony of  J.  E.  Spalding,  Wm.  May,  B.  H.  Mont- 
gomery, Paul  Bates,  John  Shuck,  Smith  Tuttle, 
Hiram  Taylor,  and  D.  H.  Vaughan. 

.  In  the  charge  his  Honor  said,  inter  alia: 
"  If  you  find  that  May  was  a  tenant  of  Barnes, 
and  at  the  time  the  landlord's  warrant  was 
issued  he  was  in  arrear  for  rent  in  the  sum  of 
I200,  and  if  that  you  find  that  Royse,  in  making 
the  distress  and  sale,  did  all  that  the  Act  re- 
quires, except  the  appraisement,  which  was 
waived,  your  verdict  should  be  for  the  defend- 
ant. The  warrant  was  no  protection  to  the  con- 
stable unless  rent  was  reserved  in  the  agreement 
between  May  and  B.  C.  Barnes.  The  burden  is 
on  the  defendant  to  show  that  the  relation  of 
landlord  and  tenant  existed  between  them,  and 
the  defendant,  as  bailiff  of  the  landlord,  must 
show  that  he  did  all  things  required  by  the  Act 
of  Assembly."  The  Court  here  read  to  the  jury 
Section  i  of  the  Act  of  March  21, 1772  (Purdon's 
Digest,  878),  and  after  calling  the  attention  of  the 
jury  to  everything  which  the  Act  required  to  be 
done,  said :  **  The  burden  is  upon  the  defendant 
to  show  that  he  did  everything  the  Act  requires. 
The  evidence  shows  that  May  waived  the  ap- 
praisement, and  the  constable's  return  shows  that 
he  gave  May  notice,  personally,  of  what  he  had 
done. 

[**  If  you  find  that  the  relation  of  landlord  and 
tenant  did  exist,  and  that  I200  was  not  due  and 
in  arrears;  or  the  defendant,  as  bailiff  of  the 
landlord,  failed  to  make  the  distress  as  required 
by  law,  he  is  liable  to  the  plaintiff  for  double  the 
value  of  the  goods  distrained  and  sold.    If  you 


find  for  the  plaintiff,  assess  the  damages  as  of 
the  dale  of  the  sale,  to  which  you  may  add  inte- 
rest to  this  date."]  (Fifth  and  sixth  assignments 
of  error. ) 

Verdict  for  plaintiff,  tzz^^  ^^^  judgment 
thereon.  The  defendant  took  this  writ,  assign- 
ing for  error  the  permission  to  amend,  and  the 
admission  of  the  plaintiffs  evidence  in  support  of 
the  amended  averment;  the  charge  of  the  Court, 
and  the  admission  of  certain  witnesses,  as  above 
indicated. 

De  Witt  6*  Hail,  for  plaintiff  in  error. 

The  Court  was  in  error  in  permitting  the 
plaintiff  to  amend  his  narr.    The  entire  cause  of 
action  was  changed.     The  application  was  not 
made  under  the  Act  of  May  10,  1871  (P.  L. 
265),  for  there  was  no  offer  to  pay  costs,  and  as 
an  exercise  of  discretion  it  was  erroneous. 
Pesna.  R.  R.  v,  Zug,  11  Wr.  484. 
Stcffy  V.  Carpenter,  i  Id.  41. 
Winder  v.  Bank,  2  B.  446. 

Patrick  &*  Fowler,  for  defendant  in  error. 

May  3, 1880.  T'he  CotJRT.  The  first  assign- 
ment of  error  is  to  permitting  the  amendment  of 
the  declaration  after  the  plaintiff  below  had 
closed  his  evidence.  The  amendment  was  not 
made  under  the  Act  of  10  May,  1871,  which,  on 
the  conditions  therein  prescribed,  permits  a 
change  in  the  form  of  action.  Apart  from  that 
Act,  which  has  no  application  to  the  present 
case,  the  right  of  amendment  may  be  liberally 
allowed,  but  not  to  such  an  extent  as  to  substan- 
tially change  the  cause  of  action.  (Steffy  v.  Car- 
penter, I  Wright,  41 ;  Trego  v.  Lewis,  8  P.  F. 
Smith,  463.)  If  the  amendment  was  allowable, 
it  is  not  error  merely  because  it  was  permitted  on 
the  trial.  Some  other  fact  must  be  shown  to 
make  it  improper. 

This  action  was  trespass.  It  was  against  a 
person  who  had  acted  as  bailiff  in  distraining  and 
selling  goods  under  a  claim  of  rent  due  and  in 
arrear.  The  declaration  contained  three  counts. 
The  first  and  second  each  averred  that  the  de- 
fendant in  error  held  and  occupied  the  premises 
as  tenant  of  one  B.  C.  Barnes,  and  that  a  certain 
sum  specified  was  due  and  in  arrears  for  the  rent 
thereof,  and  charged  that  the  distress  made  was 
excessive.  The  third  count  was  in  trover.  It 
had  been  tried  before  arbitrators,  who  awarded 
against  the  plaintiff  in  error,  and  from  which 
award  he  had  appealed.  The  amendment  al- 
lowed was  to  change  and  contradict  the  aver- 
ments in  the  declaration,  which  expressly  admit- 
ted the  tenancy  and  the  specific  sum  due  and  in 
arrear  for  rent,  and  to  aver  that  such  was  the 
allegation  of  Barnes  only,  and  not  the  admission 
of  the  defendant  in  error.  The  substantial  cause 
of  action  under  the  original  declaration  was  an 
excessive  distress,  while  the  defendant  in  error 
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was  the  tenant  of  Barnes,  and  while  a  sum  speci- 
fied was  due  and  in  arrear  for  rent.  Every  part 
of  this  was  changed  by  the  amendment.  It  sub- 
stantially averred  that  he  was  not  the  tenant  of 
Barnes ;  that  he  did  not  owe  him  any  rent ;  that 
it  was  not  a  case  of  excessive  distress,  but  one  in 
which  no  right  of  distress  for  any  sum  existed. 
This  was  a  substantial  change  of  the  cause  of 
action,  and  ought  not  to  have  been  allowed. 
The  first  assignment  is  sustained. 

In  view  of  the  manner  the  case  was  submitted 
to  the  jury,  we  see  no  error  in  the  second  and 
sixth  assignments.  The  third  and  fourth  assign- 
ments are  not  according  to  the  rules,  and  must 
be  disregarded. 

In  that  portion  of  the  charge  covered  by  the 
fifth  assignment  the  learned  Judge  charged  sub- 
stantially that  unless  the  plaintiff  in  error  proved 
the  tenancy,  and  certain  rent  reserved  and  in 
arrear,  their  verdict  must  be  "for  double  the 
value  of  the  property  sold."  The  second  count 
in  the  declaration  did  not  conclude  according  to 
the  form  of  the  statute,  nor  was  there  any  claim 
therein  for  double  danmges.  It  was  not,  there- 
fore, under  the  statute  giving  double  damages. 
Hence  it  follows,  under  the  pleadings,  it  was 
error  to  fix  the  measure  of  damages  at  double  the 
value  of  the  property.  (Rees  v.  Emerick;  6  S.  & 
R.  286.)    This  assignment  is  therefore  sustained. 

Judgment  reversed,  and  a  ventre  facias  dc  novo 
awarded. 

Opinion  by  Mercur,  J. 


May  *8o,  102. 


Barley  v.  Rolfe. 


June  2, 1880. 


Husband  and  Wife — Agency  of  husband  to  col- 
lect interest-money  due  to  the  wife  presumed 
from  her  knowledge  and  want  of  dissent, 

\Vhere  a  husband  acts  for  his  wife  in  the  ordinary 
management  of  her  property,  as  in  the  collection  of  rents, 
or  interest  on  mortgages,  with  her  knowledge,  and  with- 
out any  dissent  on  her  part,  he  will  be  presumed  to  have 
acted  as  her  duly  appointed  agent,  and  she  will  be  estop- 
ped from  subsequenUy  claiming  to  recover  interest-moneys 
so  received  by  him. 

Whether  mere  knowledge  and  want  of  dissent  on  the 
part  of  the  wife  would  raise  a  presumption  of  power  in 
the  husband  to  receive  and  receipt  for  the  corpus  of  her 
personal  estate — not  decided. 

Error  to  the  Common  Pleas  of  Elk  County. 

Scire  facias  sur  mortgage  against  C.  R.  Earley, 
the  mortgagor,  by  H.  M.  Rolfe,  to  whom  the 
original  mortgagee,  Mrs.  Wilmarth,  and  her  hus- 
band, had  assigned  the  mortgage. 

On  the  trial,  upon  the  plea  of  "  set  off,  payment 
with  leave,"  etc.,  the  defendant  proved  by  Fred- 
erick Wilmarth,  husband  of  the  mortgagee,  that 


Earley  had  paid  him  ^600,  in  three  different  pay- 
ments, on  account  of  interest  due  on  this  mort- 
gage. When  first  asked  whether  he  had  any  au- 
thority to  collect  this  money,  the  witness  said : 
"Yes,  sir,  to  use  in  the  family ;"  but  afterwards, 
on  cross-examination,  he  admitted  that  he  **had 
no  special  authority,  only  being  her  husband,  and 
getting  it  for  her  benefit,  as  well  as  mine. "  *  *  She 
knew  that  I  got  them,  because  I  told  her."  He 
testified  that  the  money  paid  to  him  was  all  used 
for  family  expenses. 

The  plaintiff  requested  the  Court  to  instruct  the 
jury  that  a  payment  made  to  Mr.  Wilmarth  with- 
out his  wife's  authority  would  not  operate  to  dis- 
charge the  mortgage  debt,  and  that,  under  the 
evidence,  plaintiff  was  entitled  to  recover,  with- 
out any  deduction,  for  the  payments  so  made. 
The  Court,  M'Dermott,  P.  J.,  in  answer,  said: 
"There  being  no  evidence  of  any  previous  au- 
thority having  been  conferred  by  Mrs.  Wilmarth 
on  her  husband  to  receive  payment,  in  whole  or 
in  part,  of  the  mortgage  in  suit,  from  the  de- 
fendant, Earley,  nor  evidence  of  subsequent 
ratification  by  her  of  his  acts  in  receipting  for  what 
he  received  beyond  her  mere  subsequent  knowl- 
edge of  the  fact,  the  payments  so  made  by  the 
defendant,  Earley,  do  not  bind  her,  nor  her  as- 
signee, the  plaintiff.*' 

The  defendant  took  this  writ,  assigning  as 
error  the  instruction  of  the  Court  as  above 
stated. 

Rufus  Lucorcj  Jno,  G.  ffally  and  C.  H. 
M'  Cauley^  for  plaintiff  in  error. 

The  husband  having  assumed  to  act  as  the 
agent  of  the  wife,  she  was  bound  to  express  her 
dissent  when  it  came  to  her  knowledge.  Where 
a  wife  undertakes  to  recover  from  her  husband's 
estate  money  received  by  him  out  of  the  income 
of  her  estate,  the  Courts  have  seized  upon  slight 
circumstances  to  show  her  assent  to  his  receipt 
and  use  of  the  money  as  his  own.  A  fortiori 
should  the  debtor  who  pays  the  money  be  pro- 
tected. 

M'Glinsey's  Appeal,  14  S.  &  R.  6$. 
Husbands  on  Married  Women,  1 05. 
Bardsley*s  Estate,  7  Weekly  Notes,  49. 

There  is  no  reason  or  authority  for  exempting 
Mrs.  Wilmarth  from  the  general  rules  applicable 
to  principal  and  agent.  Acquiescence  in  an 
assumed  agency  is  equivalent  to  an  express  au- 
thority. 

Stephens  and  Wife's  Appeal,  6  Norris,  202. 

2  Kent's  Com.,  827. 

2  Greenleaf  on  Evidence,  {  66. 

Geo,  A,  Rathbun^  contra. 

The  Act  of  1848  debarred  the  husband  from 
dominion  over  the  choses  in  action  of  the  wife. , 
Bear's  Adm'r  v.  Bear,  9  Casey,  528. 

The  husband  could  not  even  act  as  her  agent 
without  being  empowered  in  writing.  If  she  de- 
sires to  dispose  of  her  estate,  real  or  personal. 
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she  may  make  her  husband  the  agent  for  the  pur- 
pose only  by  an  instrument  duly  acknowledged, 
separate  and  apart  from  him. 

Roseburgh's  Executor  v.  Sterling's  Heirs,  3  Casey, 
293. 

Clyde  V,  Keister  etsfx,,S  Casey,  88. 
The  cases  cited  by  the  plaintiff  in  error  are  all 
cases  in  which  receipt  of  the  wife's  money  by 
the  husband,  and  conversion  by  him,  have  been 
held  to  be  evidence  of  a  gift. 

The  husband  had  no  authority,  as  husband,  to 
discharge  the  debt  due  to  the  wife. 

Goodyear  v,  Rumbaugh,  i  Harris,  482. 

Trimble  v,  Reis,  i  Wright,  455. 

McKinney  v.  Hamilton,  i  Sm.  65. 
The  burden  of  proof  to  show  the  authority  of 
the  husband  was  on  the  defendant  below. 

Bachman  v,  Killinger,  5  Sm.  414. 

2  Greenleaf  on  Evidence,  J  66. 

Hyatt  V.  Johnston,  7  W.  N.  C.  561. 

June  21,  1880.  The  Court.  It  is  certainly 
not  necessary  to  cite  authority  in  order  to  prove 
that,  since  the  Act  of  1848,  the  husband  cannot 
dispose  of  his  wife's  choses  in  action  without  her 
consent,  and  it  may  be  conceded  that  he  cannot, 
of  his  own  motion,  receipt  for  her  money,  or 
satisfy  her  judgments  or  mortgages.  But  it  by  no 
means  follows  that  with  her  consent  he  may  not 
do  all  these  things,  and  even  more,  appropriate 
her  moneys  and  assets  to  his  own  use.  So,  it 
was  held,  in  Martha  Mann's  Appeal  (14  Wr. 
375),  where  a  husband  had  from  time  to  time  re- 
ceived money  from  his  wife's  debtor  in  her  pres- 
ence, that  it  was  a  proper  inference,  not  only 
that  he  had  rightly  received  it,  but,  where  he 
had  appropriated  it  to  their  common  benefit,  that 
it  was  so  appropriated  with  her  assent,  and  that 
she  could  not,  after  his  death,  recover  it  from  his 
estate.  Indeed  to  hold  otherwise  would  be  mea- 
surably to  deprive  the  married  woman  of  the  con- 
fidence and  agency  of  her  husband  in  the  care 
and  management  of  her  separate  property,  and 
in  the  disposition  of  her  business  affairs;  a  de- 
privation which,  in  most  instances,  would  be  to 
her  very  serious,  and  in  some  cases  disastrous. 
As  a  rule,  married  women,  in  consequence  of  the 
character  of  their  education,  as  well  as  by  reason 
of  the  circumstances  by  which  they  £fre  ordinarily 
surrounded,  have  little  of  business  knowledge  or 
capacity,  and  if  they  cannot  have  the  aid  of  their 
husbands  to  collect  their  rents,  receive  the  in- 
terest upon  their  mortages,  judgments,  and  other 
obligations,  without  a  power  of  attorney  or  other 
formal  delegation,  they  are  badly  off  indeed. 
The  relation  of  husband  and  wife  is  one  of  the 
profoundest  trust  and  confidence,  and  is  so  re- 
garded by  the  community  at  large ;  hence,  where 
the  husband  acts  for  the  wife,  in  matters  relating 
to  the  disposition  of  her  personal  property,  he  is 
presumed  to  be  so  acting  with  her  consent,  and 


as  her  agent.  As  a  rule,  people  cannot  be  made 
to  think  that  in  dealing  with  a  husband  for  his 
wife,  he  must  be  regarded  as  a  stranger,  and  that 
he  can  do  no  business  for  her  except  under  her 
express  sanction.  They  presume,  and  so  ought 
to  presume,  that  the  two  are  acting  in  harmony ; 
that  he  acts  with  her  assent,  and  for  her  welfare. 
It  follows  that  where,  in  ordinary  transactions  as 
in  those  above  enumerated,  the  husband  receives 
the  moneys  of  the  wife,  and  the  circumstances 
are  such  that  her  assent  may  be  fairly  inferred, 
the  jury  may  adopt  the  presumption  that  he  was 
acting  under  her  authority,  and  hold  her  accord- 
ingly. We  conclude  then  that  the  Court  below 
erred  in  saying  to  the  jury,  in  answer  to  the  plain- 
tiff's third  point,  that  there  was  no  evidence  of 
any  previous  authority  having  been  conferred  by 
Mrs^  Wilmarth  on  her  husband  to  receive  pay- 
ment, i^  whole  or  in  part,  of  the  mortgage  in 
suit,  from  the  defendant,  nor  any  evidence  of  a 
subsequent  ratification  of  the  payments  made  to 
him.  We  think  differently.  We  think  there 
was  evidence  from  which  such  authority  might 
properly  be  inferred.  Wilmarth  testifies  that  he 
received,  on  account  of  this  mortgage,  some  six 
hundred  dollars  in  three  different  payments  of 
two  hundred  dollars  each;  and  when  asked 
whether  he  had  authority  from  his  wife  to  do 
so,  he  answered  :  **  Yes,  sir,  for  the  use  of  the 
family."  It  is  true  he  afterwards  qualifies  this 
by  saying:  **I  had  no  special  authority,  only 
being  her  husband,  and  getting  it  for  her  benefit 
as  well  as  mine."  He  also  says  that  she  knew  of 
his  receipt  of  these  payments,  because  he  told 
her;  but  the  above  stated  qualification  has  no 
effect  in  the  way  of  altering  the  plain  inference 
resulting  from  this  testimony.  Here  is  the  hus- 
band properly  doing  business  for  the  wife,  by 
receiving  the  interest  on  her  mortgage,  not  once 
but  thrice ;  of  this  she  has  full  knowledge ;  she 
knows  that  he  is  receiving  this  money  and  apply- 
ing it  to  the  relief  of  their  joint  necessities,  and 
knowing  all  this  she  neither  objects  nor  dissents ; 
under  such  circumstances  we  do  not  think  it 
would  be  a  strained  inference  to  presume  her 
assent.  It  would,  indeed,  have  been  very  bad 
faith  in  her,  did  she  intend  to  object  to  the  busi- 
ness thus  transacted,  to  allow  her  debtor  to  go  on 
paying  to  her  husband  when  her  notice  to  the 
contrary  would  have  at  once  put  a  stop  to  it.  As, 
however,  the  presumptions  are  in  favor  of  good 
faith  rather  than  bad,  we  may  suppose  that  Wil- 
marth had  the  assent  of  his  wife  to  receive  the 
money  paid  to  him  by  the  defendant.  Whether 
mere  knowledge  and  want  of  dissent  on  the  part 
of  the  wife  would  raise  a  presumption  of  power  in 
the  husband  to  receive  and  receipt  for  the  corpus 
of  his  wife's  personal  estate,  as,  in  this  case,  to  re- 
ceive the  money  in  satisfaction  of  her  mortgage,  is 
something  upon  which  we  do  not  pass,  and  merely 
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refer  to  the  case  of  Bardsley's  Estate  (7  Weekly 
Notes  of  Cases,  48),  where  a  similar  question  is 
fully  discussed  by  Judge  Penrose.  However  this 
may  be,  we  repeat,  such  knowledge  and  want  of 
dissent,  are  evidence  from  which  a  jury  may 
infer  a  power  to  the  husband  from  the  wife,  to 
transact  the  ordinary  business  of  her  estate,  such 
as  the  receipt  of  her  rents,  interest,  and  the  like. 

Judgment  reversed,  and  a  venire  facias  de  novo 
is  awarded. 

Opinion  by  Gordon,  J.    Paxson,  J.,  absent. 


Oct.  &  Nov.  *79.  Nov.  3.  1879. 

Mears  v.  Humboldt  Fire  Insurance  Com- 
pany. 

Fire  insurance —  Conditions  voiding  policy — 
Construction  of —  Inflammable  substances  ^ 
when  exceptional  use  of  benzine ^  etc.,  is  not 
a  violation  of  condition, 

A  condition  in  a  policy  of  fire  insurance  upon  a  steam- 
mill  provided  that  if  the  insured  should  keep  or  have  on 
the  insured  premises  any  petroleum,  benzine,  etc.,  or 
should  keep,  have,  or  use  camphene,  spirit-gas,  or  any 
burning  fluid,  or  chemical  oils,  the  policy  should  be  void. 
The  insured  (having  obtamed  permission  to  make  repairs) 
used  benzine  and  carbon  oil  in  small  quantities,  for  the 
purpose  of  cleaning  the  machinery,  during  a  period  of 
about  two  weeks,  and  some  weeks  subsequently  a  fire  oc- 
curred from  other  causes : 

/^/</ (reversing  the  judgment  of  the  Court  below),  that 
that  there  was  no  breach  of  the  condition  which  would 
bar  a  recovery. 

Such  a  provision  in  a  policy  must  have  a  reasonable 
interpretation,  such  as  was  probably  contemplated  by  the 
parties  at  the  time  the  contract  was  entered  into.  What 
was  intended  to  be  prohibited  was  the  habitual  keeping 
or  using  of  such  articles,  not  their  exceptional  use  upon 
some  emergency,  as  for  repairs — ^permission  to  repldr 
having  been  granted. 

The  meaning  of  general  words  used  in  the  subsequent 
portion  of  a  clause  must  be  ascertained  by  reference  to 
preceding  special  words ;  thus,  in  the  above  provision, 
the  general  words  '*  burning  fluids  or  chemical  oils,'* 
must  be  held  to  mean  only  such  burning  fluids  or  chemi- 
cal oils  as  are,  in  their  nature,  like  *<  camphene  or  spirit- 
gas,"  and  the  Court  will  not  take  judicial  notice  that  an 
article  not  specially  prohibited  is  of  such  nature. 

Error  to  C.  P.  No.  i,  of  Allegheny  County. 

Debt,  upon  a  policy  of  fire  insurance,  by  Hen- 
rietta Mears,  committee  of  Thomas  Mears,  a  luna- 
tic, against  the  above  named  insurance  company. 
On  the  trial,  before  Stowe,  P.  J.,  the  material 
facts  were  proved  as  follows  :— 

On  January  8, 1874,  Thomas  Mears  insured,  in 
the  company  defendant,  a  certain  steam  flouring 
mill  and  distillery,  then,  and  for  some  time  pre- 
vious, vacant,  and  not  in  operation,  and,  with 
the  intention  of  operating  the  same,  requested 
the  '^  privilege  of  making  alterations  and  re- 


pairs," which  was  granted  by  the  company,  and 
indorsed  on  the  policy.  The  policy  contained, 
inter  alia,  the  following  provision  : — 

*«  I.  Voids  a  Policy. — It  is  a  condition  of  this  Insur- 
ance that  if  the  assured  shall  ieep  or  hove  in  any  place  on 
the  insured  premises^  where  this  policy  may  apply,  petro- 
leum, naphtha,  bewane,  benzole,  ^soline,  benzine-var- 
nish, or  any  product  in  whole  or  m  part  of  either;  or 
gunpowder,  fireworks,  nitro-glycerine,  phosphorus,  saltpe- 
tre, nitrate  of  soda ;  or  keep^  Aave,  or  use,  camphene,  spirit- 
gas,  or  any  burning  fluid,  or  chemical  oils,  without  permis- 
sion in  this  policy,  then,  and  in  every  such  cmse,  this  policy 
shall  be  void." 

Owing  to  disuse  the  machinery  had  become 
dirty,  a  tough  and  gummy  substance  had  accu- 
mulated on  the  cogs,  joiurnals,  gearing,  etc.,  and 
the  interior  of  the  boilers  had  become  coated 
with  rust.  For  the  purpose  of  cleaning  the  ma- 
chinery, etc. ,  the  insured  purchased  about  eight 
or  ten  gallons  of  benzine,  which  he  stored  in  a 
bonded  warehouse,  situated  forty  yards  distant 
from  the  insured  premises ;  and  he  employed  a 
man  to  do  the  work.  The  latter  carried  the 
benzine  to  the  insured  premisesas  he  required  it, 
about  a  gallon  at  a  time,  and  cleaned  the  ma- 
chinery therewith,  and  with  a  little  carbon  oil, 
which  was  on  the  insured  premises,  the  work 
occupying  about  ten  days.  Some  two  or  three 
weeks  after  said  work  was  finished  the  fire  in 
question  occurred,  at  a  time  when  there  was  no 
benzine  on  the  premises,  except,  perhaps,  what 
was  left  afler  cleaning,  which  the  witness,  who 
did  the  work,  testified  might  have  been  a  gallon 
or  a  little  more.  It  did  not  appear  whether  this 
small  quantity  had  or  had  not  been  removed 
prior  to  the  fire. 

The  learned  Judge,  in  affirming  the  defend- 
ant's points,  instructed  the  jury  that  the  use  of 
benzine  and  of  carbon  oil,  for  the  purpose  of 
cleaning  machinery,  as  above  set  forth,  was  a 
breach  of  a  material  condition  in  the  policy, 
which  was  a  bar  to  the  plaintiffs  recovery. 

Verdict  and  judgment  for  defendant.  Plaintiff 
took  this  writ,  assigning  for  error  the  instruction 
of  the  Court,  in  affirming  the  defendant's  points. 

If.  W.  Weir  (with  him  J?.  M.  Gibson  and 
J,  Dunbar)  f  for  plaintiff  in  error. 

Af,  W,  Acheson  (with  whom  was ^.  C  Schoyer\ 
for  defendant  in  error. 


Nov.  1 7, 1879.  The  Court.  The  first  assign- 
ment of  error  relates  to  the  use  of  benzine  upon 
the  insured  premises.  It  was  contended  that  the 
Court  erred  in  instructing  the  jury  in  answer  to 
the  defendants'  second  point,  that  if  Mears,  the 
assured,  purchased  from  eight  to  ten  gallons  of 
benzine,  and  used  nearly  the  whole  of  it  in  clean- 
ing the  engine,  boilers,  and  machinery  of  the 
distillery,  and  such  use  extended  over  a  period 
of  about  two  weeks,  there  was  a  violation  of  one 
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of  the  conditions  of  the  policy  in  suit  which  voids 
the  same. 

The  condition  in  the  policy  referred  to  is  as  fol- 
lows :  '  *  Or  if  the  assured  shall  keep  or  have  in  any 
place  on  the  premises,  where  this  policy  may  ap- 
ply, petroleum,  naphtha,  benzine,  benzole,  gaso- 
line, benzine-varnish,  or  any  product,  in  whole 
or  in  part  of  either;  or  gunpowder,  fireworks, 
nitro-glycerine,  phosphorus,  saltpetre,  nitrate  of 
soda ;  or  keep,  have,  or  use  camphene,  spirit-gas, 
or  any  burning  fluid  or  chemical  oils,  without 
written  permission  in  this  policy,  then,  and  in 
every  such  case,  this  policy  shall  be  void.** 

It  will  be  observed  that  in  the  first  portion  of  this 
condition  the  provision  is  that  the  assured  shall  not 
•*  keep  or  have,"  any  of  the  enumerated  articles 
upon  the  insured  premises,  while  in  the  latter  por- 
tion the  **  use"  of  certain  other  articles  is  prohib- 
ited, in  addition  to  the  restriction  contained  in  the 
first.  The  words  **  keep  or  have,"  as  applied  to 
the  articles  first  enumerated,  evidently  were  in- 
tended to  prevent  a  storage  of  the  prohibited 
articles  upon  the  premises,  either  permanendy  or 
habitually.  While  the  words  are  used  in  the  dis- 
junctive, they  are  evidently  synonymous,  and 
signify  to  retain  in.  possession.  It  would  be 
straining  a  point  to  say  that  bringing  a  prohibited 
article  upon  the  premises  upon  a  single  occasion, 
and  for  the  sole  purpose  of  cleaning  machinery, 
was  keeping  or  having  it  there  within  the  mean- 
ing of  the  policy.  The  evidence  shows  it  is  not 
denied  that  the  can  of  benzine  used  for  the  pur- 
pose above  stated,  was  not  kept  on  the  insured 
premises  during  the  period  of  its  use,  but  was 
stored  in  a  bonded  warehouse,  fifty  or  sixty  feet 
distant.  The  witness,  William  Jacobs,  who 
cleaned  the  machinery,  got  it  from  the  ware- 
house from  time  to  time,  as  he  needed  it. 

The  assured  did  not  keep  or  have  benzine 
upon  the  insured  premises  within  any  reasonable 
view  of  the  meaning  of  the  policy.  But  it  is 
said  he  used  it  there,  and  that  this  voids  the 
policy.  The  use  of  benzine  is  not  prohibited  in 
terms.  If  prohibited  at  all,  it  must  be  because 
benzine  comes  within  the  description  of  burning 
fluid  or  chemical  oils.  We  must  ascertain  the 
meaning  of  these  general  words  used  in  the  latter 
portion  of  the  condition  of  the  policy  by  refer- 
ring to  the  preceding  special  words.  Under  this 
construction,  the  words  burning  fluids  or  chemi- 
cal oils,  must  be  held  to  mean  only  such  burning 
fluids  or  chemical  oils  as  are,  in  their  nature,  like 
camphene  or  spirit-gas.  This  was  the  construc- 
tion placed  on  the  identical  words  in  Wheeler  v. 
The  American  Central  Insurance  Co.,  decided 
by  the  St.  Louis  Court  of  Appeals  in  March, 
1879,  and  reported  in  the  Western  ][psnrance 
Review,  vol.  xii.  p.  251.  The  same  rule  is  laid 
down  in  Wood  v.  The  Northwestern  Ins.  Co. 
(46  N.  Y.  421);  Morse  v.  Bufialo  Fire  and  Ma- 


rine Ins.  Co.  (30  Wis.  534);  Willis  z;.  Hanover 
and  Germania  Fire  Ins.  Co.  (The  Reporter,  vol. 
viii.  p.  343.) 

There  was  no  proof  that  benzine  was  of  like 
natiure  with  camphene  or  spirit-gas.  It  is  not  a 
matter  of  which  the  Court  will  take  judicial  no- 
tice. It  is  a  question  of  fact,  to  be  found  by  a 
jiu-y  upon  evidence.  See  Wood  v.  The  North- 
western Ins.  Co.,  and  Morse  v.  Buflalo  Ins.  Co. 
{supra). 

We  are  not  disposed  to  give  the  word  **  use" 
in  this  policy  the  narrow  construction  claimed 
for  it.  It  must  have  a  reasonable  interpretation, 
such  as  was  probably  contemplated  by  the  parties 
at  the  time  the  contract  was  entered  into. 
Nearly  every  policy  of  insurance  issued  at  the 
present  time  contains  this  condition  or  a  similar 
one.  What  is  intended  to  be  prohibited  is  the 
habitual  use  of  such  articles,  not  their  exceptional 
use  upon  some  emergency.  The  strict  rule 
claimed  by  the  defendants  would  prevent  the 
assured  from  painting  his  house  or  cleaning  his 
furniture,  as  it  would  be  difficult  to  do  either 
without  using  some  of  the  prohibited  articles. 
If  the  company  intended  the  condition  to  cover 
such  exceptional  uses,  it  ought  to  have  been 
plainly  expressed,  and  protwibly  would  have 
been.  That  any  one  would  knowingly  accept  a 
policy  with  such  a  clause,  is  not  probable.  We 
are  not  without  abundant  authority  upon  this 
point.  (See  Dobson  v.  Sotheby,  i  M.  &  M.  90 ; 
Shaw  V.  Robberds,  6  A.  &  E.  75;  Grant  v, 
Howard  Ins.  Co.,  5  Hill,  10;  Van  Valkenburgh 
V.  The  Ins.  Co.,  70  N,  Y.  605;  Franklin  Ins. 
Co.  V,  Chicago  Ice  Co.,  36  Md.  102 ;  Moore  v. 
The  Ins.  Co.  29  Maine,  97 ;  O'Niel  v.  Bufialo 
Fire  Ins.  Co.,  3  Comstock,  122.) 

The  case  of  the  Birmingham  Fire  Ins.  Co.  v, 
Kroegher  (2  Norris,  64),  cited  by  the  defendants, 
does  not  apply.  In  that  case,  the  assured  kept  a 
barrel  of  petroleum  for  sale  on  the  premises 
covered  by  the  policy.  As  bearing  upon  this 
point  it  is  proper  to  observe,  that  permission  to 
make  repairs  was  indorsed  upon  the  policy. 
While  no  point  was  apparently  made  of  this  in 
the  Court  below,  and  we  would  not,  therefore, 
reverse  for  this  reason;  the  fact  is  entitled  to 
weight  in  considering  this  question.  The  per- 
mission to  repair  the  machinery  carried  with  it 
the  right  to  use  such  means  as  might  be  neces- 
sary for  that  purpose. 

The  second  assignment  also  refers  to  keeping 
benzine  upon  the  premises,  and  is  covered  by 
what  has  already  been  said.  The  remaining  as- 
signments relate  to  the  use  of  carbon  oil.  It  was 
proved  that  a  small  quantity  had  been  used  at 
the  same  time  as  the  benzine,  in  cleaning  the 
machinery.  It  is  sufficient  to  say  that  carbon 
oil  is  not  among  the  prohibited  articles.  It  is 
not  named  iQ  the  condition.    If  it  was  of  the 
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same  nature  as  camphene  and  spirit-gas,  or  the 
other  enumerated  articles,  it  was  not  shown  to  be 
so,  and  the  Court  cannot  take  judicial  notice  of 
it.  This  principle  has  already  been  suflficiently 
referred  to. 

All  the  assignments  of  error  are  sustained. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Paxson,  J.  Sterrett  and  Green, 
JJ.,  absent. 


Common  llleas— lEqtutg. 


C.  P.  No.  I.  June,  1880. 

Stockton  et  aU  v.  The  Lehigh  Coal  and 
Navigation  Company. 

Equity — Pleading — Demurrer  to  bilL^Howfar 
a  demurrer  admits  the  allegations  of  the  bill 
— Foreign  law — How  same  should  be  set  out 
in  the  bill-^  When  a  trustee  virtute  officii  may 
come  into  equity — Act  of  May  23^  1874, 
Sur  demurrer  to  bill. 

This  bill  was  filed  to  compel  the  transter  by 
the  defendants  of  certain  shares  of  stock  of  the 
said  company  to  the  complainants,  and  the  pay- 
ment to  them  of  the  dividends  thereon.  The 
bill  set  forth  that  James  Potter,  a  citizen  of  the 
State  of  Georgia,  and  domiciled  therein,  by  his 
will  dated  May  15 1  1861,  and  remaining  of  re- 
cord in  the  Court  of  Ordinary,  of  Chatham 
County,  of  said  State,  devised  and  bequeathed 
certain  shares  or  portions  of  his  residuary  estate 
to  Robert  F.  Stockton,  Richard  Stockton,  and 
Dr.  Wm.  H.  Cuyler,  and  the  survivors  and  sur- 
vivor of  them,  their  and  his  executors,  adminis- 
trators and  assigns,  upon  certain  trusts  therein 
declared  for  his  children,  grandchildren  and 
others,  which  trusts  are  valid  and  subsisting  trusts 
under  the  laws  of  said  State  of  Georgia.  That  in 
1866  the  said  trustees  purchased  with  the  funds 
of  the  said  trust  estate,  and  upon  the  trusts  afore- 
said, 167  shares  of  the  capi^  stock  of  the  said 
Lehigh  Coal  and  Navigation  Company,  which 
have  ever  since  been  standing  in  their  names  as 
such  trustees,  and  on  which  certain  dividends 
have  been  declared.  That  all  of  said  trustees 
have  died ;  the  last  of  them  Richard  Stockton, 
about  the  loth  day  of  April,  1876,  who  left  a 
will,  which  has  been  duly  admitted  to  probate  in 
the  office  of  the  Surrogate  of  Mercer  County, 
New  Jersey,  by  which  he  appointed  the  com- 
plainants his  executors,  who  have  taken  out  let- 
ters of  administration  and  entered  on  the  duties 
of  their  office.    That  by  the  law  of  Georgia, 


which  was  the  domicile  of  the  said  James  Potter, 
under  whose  will  said  trust  arose,  where  a  testa- 
tor in  his  will  expressly  provides  that  in  case  of 
the  death  of  a  surviving  trustee,  his  executors 
shall  become  trustees,  such  executors  of  the  sur- 
viving trustee,  though  they  may  be  created  such 
executors  by  a  will  proved  in  another  State,  be- 
come and  are  the  legal  successors  of  such  de- 
ceased trustee,  clothed  with  all  the  estates  and 
duties  of  such  deceased  trustee  as  fully  and  in 
the  same  manner  as  if  they  had  been  originally 
named  as  trustees  in  the  will  of  the  testator. 

The  complainants  averred  their  right  as  such 
trustees  to  have  the  said  stocks  transferred  and 
the  dividends  paid  to  them  and  a  demand  made 
upon  and  refusal  of  the  company  to  do  either, 
and  prayed  that  the  defendants  may  be  required  to 
transfer  said  stocks  to  them  and  pay  to  them  the 
said  dividends. 

The  defendants  demurred  and  set  forth  the  fol- 
lowing causes  of  demurrer : 

(i)  That  the  several  persons  interested  in  the 
trust  alleged  to  exist  by  the  first  section  of  the 
said  bill,  being  the  only  parties  in  interest,  are 
necessary  parties  to  the  said  bill,  but  yet  the  com- 
plainants have  not  made  them  or  any  of  them 
parties  to  the  said  bill. 

(2)  That  it  does  not  appear  by  the  said  bill 
that  the  plaintiffs  have  any  title  in  law  or  equity 
to  the  stock  and  dividends  therein  mentioned,  or 
are  authorized  by  the  laws  of  Pennsylvania  or 
otherwise,  to  demand  the  transfer  and  payment 
of  the  same  to  them. 

(3)  That  the  said  bill  does  not  set  forth  or 
refer  to  any  statute  of  the  State  of  Georgia,  the 
alleged  domicile  of  the  said  James  Potter,  de- 
ceased, whereby  the  plaintiffs  have  become  the 
legal  successors  of  the  deceased  trustees,  as  alleged 
in  the  fourth  section  of  the  said  bill,  so  as  to  ena- 
ble them  as  the  executors  of  Richard  Stockton, 
deceased,  to  withdraw  the  funds  or  .property  of 
the  said  trust  from  the  State  of  Pennsylvania. 

(4)  That  this  Court  has  no  jurisdiction  to  make 
the  decree  or  grant  the  relief  prayed  for  in  said 
bill,  and  the  complainants  set  forth  nothing  in  the 
said  bill  to  entitle  them  to  any  such  relief. 

Ou^,  Gibbons f  Jr.  {Chas.  Gibbons ^  with 
him),  for  the  demurrer. 

The  cestuis  qui  trustent  should  have  been  made 
parties  to  the  bill,  according  to  the  decision  of 
the  Supreme  Court  previously  rendered  in  this 
case. 

Appeal  of  the  Lehigh  Coal  and  Navigation  Co.,  7 
Nor.  499. 
This  is  a  testamentary  trust,  and  if  the  com- 
plainants are  trustees,   they  are  not  such  by 
name  .but  virtute  officii.      The  Orphans*  Court 
has  exclusive  jurisdiction. 

Wapples*s  Appeal,  24  Sm.  loa 
Act  of  April  7,  1859,  P.  L.  406;  Pnrd.  Dig.  x^lt 
pl.54. 
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Ill 


The  bill  shows  no  title  in  complainants  to  re- 
cover. 

Gendelly  contra. 

The  Supreme  Court  never  meant  to  require  that 
the  cestuis  qui  trustent  be  made  parties  to  the 
bill ;  but  merely  declared  that  it  would  be  cau- 
tious in  making  a  decree  in  their  absence.  Such 
a  requirement  would  be  inconsistent  with  our 
statutes. 

Appeal  of  the  Lehigh  Coal  and  Navigation  Co.,  7 

Nor.  499;  S.  C.  7WELKLV  Notes,  106. 
Act  of  April  8,  1872,  P.  L,  44;  Purd.  Dig.  421,  pi. 

84, 
Act  of  May  23,  1874,  P.   L.  222;'  SappPt  to  Purd. 

;       i>^.  1942. 

This  Court  has  jurisdiction. 
Williams  v.  The  Penna.  R.  R.,  9  Phila.  298. 

The  demurrer  admits  the  allegations  of  the 
bill ;  hence  we  are  admitted  to  be  the  proper 
parties  by  the  law  of  Georgia,  This  law  agrees 
with  the  common  law. 

Perry  on  Trusts,  sec  264-344. 

July  9,  1880.  The  Court  (afler  stating  the 
£u:ts).  We  do  not  think  that  the  first  cause  of 
demurrer  is  well  taken.  Whatever  may  have 
been  the  law  as  exhibited  by  the  decisions  in 
Bayard  v.  The  Bank  (2  P.  F.  Smith,  235),  and 
Bohlen's  Estate  (25  P.  F.  Smith,  304),  relative 
to  the  transfer  of  trust  estates,  we  think  the  Act 
of  May  23, 1874,  has  introduced  a  radical  change 
in  this  respect.  (Supplement  to  Purdon,  page 
1942,  and  Pamphlet  Laws  1874,  page  222.)  It 
is  as  follows,  viz. : — 

"  All  certificates  of  stocks  and  loans  which 
have  been  or  may  hereafter  be  issued  by  this 
Commonwealth,  or  by  any  municipal  or  other 
corporation,  shall  be  transferable  by  the  legal 
owner  thereof,  without  any  liability  on  the  part 
of  the  transfer  agents  of.  the  Commonwealth,  or 
the  municipal  or  other  corporation  permitting 
such  transfers,  to  recognize  or  see  to  the  execu- 
tion of  any  trust,  whether  expressed  or  implied, 
or  constructive,  to  which  such  stocks  or  loans 
may  be  subject;  unless,  when  such  transfer 
agents  of  the  Commonwealth,  or  officers  of  such 
municipal  or  other  corporation,  charged  with  the 
duty  of  permitting  such  transfer  to  be  made, 
shall  have  previously  received  actual  notice  in 
writing,  signed  by  or  on  behalf  of  the  person  or 
persons  for  whom  such  stocks  or  loans  appear  by 
the  certificate  thereof  to  be  held  in  trust,  that  the 
proposed  transfer  would  be  a  violation  of  such 
trust." 

We  do  not  overlook  the  fact  th^t  when  this 
case  was  before  the  Supreme  Court  (7  Norris, 
49?)>  the  learned  Judge  who  delivered  the 
opinion  of  the  Court  intimated  that  the  parties 
beneficially  interested  in  the  stock  were  not  made 
parties  to  the  bill  and  would  not  be  bound  by 
any  decree  made  without  notice  to  them.  t 
does  not  appear  that  the  attention  of  the  Court 


was  called  to  the  Act  of  May  23,  1874,  above 
recited.  No  mention  is  made  of  it  in  the  report 
of  the  case,  by  the  Counsel  on  either  side.  The 
law  as  decided  by  the  cases  of  Bayard  v.  The 
Bank  and  Bohlen's  Estate,  was  no  doubt  found 
to  be  too  onerous  for  the  ordinary  business  of 
life,  and  the  Legislature  provided  a  remedy  by 
the  Act  of  May  23,  1874,  which  gives  a  mode  of 
protection  to  the  parties  beneficially  interested 
without  obstructing  the  ordinary  and  necessary 
transfer  of  loans  and  stocks. 

The  second  and  third  causes  of  demurrer  we 
think  are  well  taken.  It  is  a  well  settled  rule  of 
pleading  that  a  demurrer  admits  every  fact  that 
is  well  and  sufficiently  pleaded.  But  a  general 
averment  that  by  the  laws  of  Georgia  the  execu- 
tors of  a  surviving  trustee  become  trustees  of 
the  particular  estate  upon  his  death,  without  set- 
ting forth  the  statute  or  law  which  confers  the 
powers,  is  too  vague  and  unsatisfactory  to  make  it 
the  foimdation  of  a  judicial  decree ;  or  to  put  the 
opposite  party  to  the  duty  of  searching  out  the 
particular  law  or  decision  upon  which  the  aver- 
ment rests. 

And  even  if  the  law  of  Georgia  be  as  is  averred, 
the  complainants  do  not  by  their  bill  bring  them- 
selves within  its  requirements.  The  bill  sets 
forth  that  by  the  law  of  Georgia  where  a  testator 
in  his  will  expressly  provides  that  in  case  of  the 
death  of  a  surviving  trustee  his  executors  shall 
become  trustees,  sudi  executors  of  the  surviving 
trustee,  though  they  may  be  created  such  execu- ; 
tors  by  a  will  proved  in  another  State,  become , 
and  are  the  legal  successors  of  such  trustees,  etc. ; ! 
but  it  does  not  aver  that  the  will  of  James  Potter 
expressly  provides  that  the  executors  of  the  sur- 
viving trustee  shall  become  trustees.  At  best  it 
is  but  left  to  inference,  or  to  an  argument  that 
may  be  made  upon  the  fact  that  the  bequest  and 
devise  was  to  the  trustees  and  the  survivors  and 
survivor  of  them,  their  and  his  executors^  admin- 
istrators  and  assigns;  words  which  are  ordi- 
narily used  to  describe  the.  estate  the  parties 
took,  rather  than  to  confer  upon  the  executors 
of  the  survivor  a  special  trust. 

The  fourth  and  last  cause  of  demurrer  we  do 
not  think  is  well  taken.  It  is  not  a  bill  asking 
this  Court  to  assume  any  control  of  the  trustees 
or  of  the  trust  estate.  If  it  were  so  this  cause  of 
demurrer  might  have  much  force  in  it.  The 
only  question  raised  by  this  assignment  of  cause 
is,  whether  a  trustee  created  by  will  virtute  officii, 
has  a  standing  in  a  court  of  equity  to  enforce  a 
claim  of  a  right,  or  to  compel  the  performance  of 
a  duty  owing  to  him.  Such  a  trustee  may  sue  in 
a  court  of  law  for  a  debt  due  to  him  as  a  trustee  ; 
or,  if  executor,  a  debt  due  to  his  testator.  He 
may  sue  in  a  court  of  equity  to  compel  a  settle- 
ment of  partnership  accounts,  where  the  trust 
property,  or  any  part  of  it,  consists  of  partner- 
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ship  assets.  If  it  were  not  so  he  would  be  with- 
out remedy,  as  the  Orphans*  Court  would  have 
no  jurisdiction  in  such  a  case ;  nor  for  the  re* 
covery  of  a  debt  against  a  living  person.  In  like 
manner,  as  this  is  in  the  nature  of  a  debt  or  duty, 
alleged  to  be  owing  by  the  defendant  corporation 
to  these  complainants,  a  court  of  equity  is  the 
proper  forum  in  which  to  enforce  it 

The  point  is  not  made  by  the  pleadings,  but  it 
may  be  well  for  the  parties  to  consider  whether, 
under  the  Act  of  April  8,  187a  (Purdon's  Di- 
gest, 4a I,  pi.  84),  it  may  not  be  necessary  to 
file  copies  of  the  testamentary  papers  on  which 
the  complainants  rely,  before  they  would  be 
entitled  to  ask  a  transfer  of  the  stock  claimed  in 
the  bill. 

The  first  and  fourth  causes  of  demurrer  are 
overruled;  the  second  and  third  causes  of  de- 
murrer are  sustained. 

Opinion  by  Peirce,  J. 


Common  ?3Ua8— Hato. 


C.  P.  No.  I.  June  ai,  1880. 

Wanamaker  v.  Price. 

JBoifk  entries  charging  one  person  for  goods  or- 
dered by  another — Evidence — Admissibility  of 
bills  made  out  by  plaintiff* s  clerk  against  a 
person  other  than  the  defendant — New  trial. 
Rule  to  show  cause  why  a  new  trial  should  not 
be  granted. 

This  was  an  action  of  assumpsit  to  recover 
the  amount  of  a  bill  for  merchandise  alleged  to 
have  been  spld  and  delivered  by  the  plaintiff  to 
M.  L.  Price,  the  defendant. 

Upon  the  trial  the  plaintiff  put  in  evidence 
his  book  of  original  entries,  in  which  were  a 
series  of  charges  against  Mrs.  M.  L.  Price  for 
goods  sold  and  delivered.  In  the  case  of  each 
item  there  was  a  memorandum  indicating  that 
thq  goods  had  been  ordered  by  Mrs.  A.  V. 
Price. 

The  defendant  produced  certain  bills  for  the 
same  goods,  made  out  in  the  name  of  A.  V. 
Price,  and  called  the  plaintiff's  clerk,  who  iden- 
tified them  as  in  his  handwriting.  The  defend- 
ant offered  these  bills  in  evidence. 

Objected  to,  unless  defendant  should  produce 
evidence  showing  the  circumstances  under  which 
the  bilb  had  passed  from  the  possession  of  the 
plaintiff.  The  defendant  producing  *  no  other 
evidence,  the  objection  was  sustained,  and  the 
evidence  excluded.    Verdict  for  plaintiff. 

The  defendant  obtained  this  rule  for  a  new 
trial,  upon  the  ground  that  the  evidence  was  im- 
properly excluded. 

Manderson^  for  the  rule. 

In  connection  with  the  plaintiff's  book  entries. 


the  bills  made  out  in  the  name  of  a  person  not 
the  defendant,  were  competent  evidence  to  show 
that  the  defendant  was  not  liable. 

DaUy  contra. 

The  plaintiff  had  made  out  z.  prima  fcuie  case 
by  producing  his  book  of  original  entries.  This 
cast  upon  the  defendant  the  burden  of  rebuttal, 
and  it  was  for  this  reason  that  she  made  the  offer 
which  was  rejected  by  the  Court,  The  papers 
offered  were  unaccompanied  by  any  evidence 
showing  how  they  got  out  of  the  possession  of 
the  plaintiff  into  tlut  of  the  defendant.  There 
are  many  ways  in  which  this  might  have  hap- 
pened, all  thoroughly  consistent  with  the  plain- 
tiff's claim. 

If  defendant  had  adduced  other  circumstances 
in  evidence,  we  do  not  deny  that  these  papers 
might  have  been  used  as  links  in  the  chain. 
But,  standing  as  they  do  alone,  we  contend  that 
they  must  be  supported  by  further  proof  before 
they  can  be  admitted  in  evidence  as  a  defence. 

C.A.  V. 

July  3,  1880.     The  C9URT.    Rule  absolute. 


C.  P.  No.  a.  Decembef  5,  1879. 

Brietwiesser  v.  Sticr. 
Action  for  malicious  prosecution — Probable  cause 

— ThcU  the  defendant f  before  instituting  the 

prosecution  f  consulted  a  special  detective  officer 

deputed  by  the  mayor ^  and,  by  his  advice, 

caused  the  plaintiff's  arrest,  is  no  justification. 

Motion  for  a  rule  for  a  new  trial. 

Case,  for  malicious  prosecution. 

On  the  trial  evidence  was  given  that  the  de- 
fendant had  caused  the  arrest  of  the  plaintiff  on 
a  criminal  charge,  and  that  he,  after  a  hearing 
before  a  magistrate,  was  discharged. 

On  behalf  of  the  defendant  it  was  offered  to 
prove  that  he,  **  prior  to  the  issuing  of  the  war- 
rant in  the  criminal  prosecution,  had  fully  stated 
the  fiacts  to  the  detective  at  the  central  station, 
who,  for  the  past  three  years,  has  been  specially 
deputed  by  the  mayor  to  receive  all  complaints 
brought  to  that  station;  and  that,  in  view  of 
such  statements,  the  said  officer,  as  one  well 
versed  in  criminal  matters  and  practice,  advised 
the  defendant  to  institute  such  prosecution — this 
to  rebut  the  charge  of  malice."  His  offer  was 
objected  to,  and  the  objection  sustained  by  the 
Court.  A  verdict  was  rendered  for  the  plain- 
tiff, and  defendant  made  this  motion. 

W,  H.  Browne,  for  the  motion. 

The  fact  that  defendant  had  consulted  any 
official  person  before  causing  the  arrest  of  the 
plaintiff,  should  have  gone  to  the  jury  on  the 
question  of  malice.  The  advice  of  an  alder- 
man, although  not  learned  in  the  law,  would 
have  been  proof  of  probable  cause. 

Thomas  v,  Payntcr,  I  Weekly  Notes,  30a 
Rosenstein  v,  Setgel,  6  Phila.  53a. 

The  Court.    Rule  refused. 
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gju^teme  ©owtt. 


Oct  &  Nov.  *79,  64  &  65.  Oct.  30, 1879. 

Williams  v.  Commonwealth. 

Constitutional  law — Constitution  of  Pennsyl- 
vania—  Official  oath  under  Art,  VII,  that 
officer  has  not  paid  or  promised  any  valuable 
thing  to  procure  his  nomination  or  election — 
Act  of  April  18, 1874,  §§  I  and  2  {P,  L.  64). 
regulating  what  expenses  may  be  paid  by  can- 
didates for  office — Meaning  thereof—  Criminal 
law — Indictment  for  perjury  in  making  said 
oath — Sufficiency  of  indictment — Right  of  de- 
fendant to  bill  of  particulars  where  offence  is 
charged  in  the  language  of  the  Act — Array  of 
jurors  challenged  by  Commonwealth  as  sum- 
moned by  defendant y  as  sheriff —  When  chal- 
lenge sustained  a  new  venire^  returnable  imme- 
diately^ cannot  be  ordered —  Corroborative 
proof  of  perjury — Proof  of  one  acty  when  not 
corroborcUive  proof  of  another, 

W.,  a  sherifT,  was  indicted  for  perjary  in  taking  the 
oath  of  oflSce  prescribed  by  Art.  VII.  of  the  Constitution. 
The  Comraonweftlth  challenged  the  array  of  traverse 
jarors  because  summoned  by  the  defendant,  as  sheriff. 
The  Court  sustained  the  challenge,  ordered  a  new  venire, 
appointed  elisors  to  immediately  summon  twenty-four 
traverse  jurors  from  the  bystanders,  or  from  the  body  of 
the  county  at  large,  and,  upon  the  elisors*  compliance 
with  the  order,  called  the  case  and  proceeded  to  trial, 
against  the  defendant's  objection : 

Held,  that  the  ordering  of  the  new  venire  to  be  sum- 
moned immediately  and  the  subsequent  proceedings 
thereon  were  error.  Sections  146  and  147  of  the  Act  of 
April  14,  1834  (P.  L.  367),  relate  to  civil  cases,  and 
Seaion  148  of  said  Act  relates  to  criminal  cases  \\\  which 
^t  defendant  shall  challenge  the  array,  and  their  pro- 
visions cannot  be  extended  so  as  to  apply  in  a  criminal 
cose  where  the  challenge  is  made  by  the  Commonwealth. 

Per  Trunkey,  T.     Even  where  the  defendant  chal- 
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lenges  the  array,  if  for  meritorious  cause,  it  is  apprehended 
a  continuance  until  a  regular  jury  could  be  obtained 
would  not  be  refused. 

Nor  would  a  tales  de  drcumstantibus  be  proper  under 
such  circumstances.  A  tales  by  its  very  name  signifies  a 
returning  of  so  many  as  will  make  up  the  full  complement ; 
and,  therefore,  it  is  not  granted  where  there  is  a  total 
default,  but  only  where  the  number  is  deficient. 

Upon  an  indictment  containing  several  assignments  of 

perjury,  the  Commonwealth  js  required  to  prove  by  two 

witnesses,  or  one  witness  and  corroborative  evidence,  at 

least  one  of  such  assignments ;  and  proof  of  a  corrupt  act 
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by  one  witness  is  not  corroborative  evidence  of  another 
act  which  was  proved  by  a  different  witness. 

An  indictment  which  chai^[es  the  crime  substantially 
in  the  language  of  the  Act  prohibiting  it,  or,  if  at  common 
law,  so  plainly  that  the  nature  of  the  offence  may  be 
easily  understood  by  the  jury,  is  sufficient  under  the 
Criminal  Procedure  Act  of  i860.  But  the  accused  may 
apply  to  the  Court  or  a  Judge  for  an  order  that  a  bill  of 
particulars  be  filed,  and  on  the  trial  the  Commonwealth 
will  be  restricted  to  proof  of  the  items  specified. 

The  defendant  being  indicted  for  perjury  in  taking  the 
oath  of  office  prescribed  by  Art.  VII.  of  tlie  Constitution, 
the  Court  charged  the  jury,  unqualifiedly,  that,  if  the 
defendant  paid  or  contributed,  or  promised  to  pay  or 
contribute,  cither  directly  or  indirectly,  any  money  or 
other  valuable  thing,  to  an  elector,  •*  for  the  purpose  that 
such  elector  should  make  interest  for  the  defendant  when 
he  was  a  candidate  before  his  election,"  .  .  .  "or 
for  the  purpose  that  the  elector  should  use  arts  for  secur- 
ing the  election  of  defendant  as  a  candidate  for  sheriff," 
then  the  verdict  should  be  guilty : 

Held  to  be  error.  Where  the  evidence  requires,  such 
instruction  ought  to  be  given,  with  the  addition  that  the 
jury  find  the  elector*s  influence  was  purchased,  or  that  he 
was  to  make  interest  by  bribery,  fraud,  or  other  ill**gal 
means,  or  that  he  was  to  use  wicked  and  corrupt  arts  in 
securing  the  election  of  the  candidate. 

Error  to  the  Court  of  Quarter  Sessions  of 
Armstrong  County. 

George  A.  Williams,  candidate  for  sheriff  of 
Armstrong  County,  was,  at  the  general  election 
in  November,  1876,  elected  and  subsequently 
duly  commissioned  by  the  Governor,  and  on  Jan- 
uary I,  1877,  assumed  the  duties  of  that  office, 
after  taking  and  subscribing  the  oath  required  by 
Art.  VII.  of  the  Constitution.  That  portion  of 
the  oath  material  to  this  case  is  as  follows : — 

**  I  have  not  paid  or  contributed,  or  promised  to  pay 
or  contribute,  either  directly  or  indirectly,  any  money  or 
other  valuable  thing  to  procure  my  nomination  or  elec- 
tion (or  appointment),  except  for  necessary  and  proper 
expenses  expressly  authorized  by  law ;  that  I  have  not 
knowingly  violated  any  election  law  of  this  Common- 
wealth, or  procured  it  to  be  done  by  others  in  my  be- 
half." 

In  the  oath  as  taken  and  subscribed  by  Wil- 
liams, the  words  **  nomination  or"  were  omitted. 
Afterwards  an  information  was  made  charging 
him  with  perjury  in  taking  the  oath,  the  cliarge 
being  based  on  the  portion  above  quoted.  The 
grand  jury  returned  a  bill  of  indictment  against 
him,  which,  reciting  the  relevant  portion  of  the 
oath  verbatim^  except  that  the  words  nomination 
or  were  interpolated  between  the  words  **my'* 
and  ♦* election,"  proceeded  to  charge  him  in 
three  counts :  in  the  first  and  second  counts  in 
the  words  of  the  oath  ;  in  the  third,  **  That  he, 
the  said  George  A.  Williams,  did,  before  and 
previous  to  the  taking  of  the  oath  aforesaid  and 
previous  to  his  said  election,  pay  and  contribute 
and  promise  to  pay  and  contribute  money  and 
other  valuable  things  to  procure  his  nominatioa 
for  the  ofEce  of  sheriff." 
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When  the  cause  was  called  for  trial,  and  before 
plea,  the  defendant's  counsel  moved  to  quash 
the  indictment  for  the  following  reasons : — 

(i)  The  grand  jury,  by  whom  the  same  was 
found,  was  not  properly  constituted,  and  the 
Commonwealth  was  permitted  to  exclude  there- 
from two  members,  viz.,  Benj.  Oswald  and  John 
Crim,  who  were  duly  served  and  in  attendance 
at  said  sessions,  as  grand  jurors,  and  the  Com- 
monwealth was  allowed  to  interrogate,  and  did 
interrogate,  the  members  of  the  grand  jury  upon 
their  voir  dire  as  to  their  opinion  relative  to  said 
prosecution,  except  Frank  Mateer,  who  was 
known  (not  to  the  Court)  to  have  expressed 
opinions  strong  and  decided  against  the  defen- 
dant, and  who  was  permitted  by  the  Common- 
wealth to  be  sworn,  and  served  upon  the  grand 
jury  in  said  cause,  without  being  interrogated  or 
sworn  upon  his  voir  dire. 

(2)  The  said  indictment  does  not  specify  or 
name  the  person  or  persons  to  whom  the  alleged 
promises,  contributions,  or  payments  w^re  made, 
or  the  circumstances,  nature,  or  amount  of  such 
promises,  contributions,  or  payments,  or  the 
times  or  places  thereof,  or  in  what  respect  or 
how,  and  by  what  manner  or  means,  the  defen- 
dant violated  or  caused  to  be  violated  the  elec- 
tion laws  of  this  Commonwealth. 

The  Court  (Boggs,  P.  J.)  made  the  following 
order :  Motion  overruled,  but  will  be  heard  and 
considered  on  motion  for  new  trial,  or  in  arrest 
of  judgment,  and  exception  by  defendant's  coun- 
sel, and  bill  sealed,  (ist,  2d,  3d,  4th,  5th,  and 
6th  assignments  of  error.) 

The  defendant  thereupon  pleaded  *'  not 
guilty,"  and  immediately  thereafter  the  counsel 
for  the  Commonwealth  challenged  the  array  of 
traverse  jurors  for  the  reason  that  they  had  been 
summoned  by  the  defendant,  as  sheriff.  The 
Court  sustained  the  challenge  and  ordered  a  ve- 
nire y  and  the  coroner,  J.  E.  Willis,  being  sick 
and  unable  to  serve  the  summons,  Joseph  Clark 
and  C.  C.  Jessop  were  appointed  elisors  to  sum- 
mon twenty-four  traverse  jurors  from  the  by- 
standers or  from  the  body  of  the  county  at  large. 
(7th  and  8th  assignments  of  error.)  The  elisors 
named  proceeded  immediately  to  a  hotel  in 
Kittanning  Borough,  and  selected  and  sum- 
moned twenty-four  persons  as  traverse  jurors, 
and  made  the  following  return ;  **  List  of  the 
names  of  the  persons  summoned  to  serve  as  tra- 
verse jurors  in  the  Court  of  Common  Pleas,  to 
be  holden  at  Kittanning,  in  and  for  the  county 
of  Armstrong,  commencing  on  the  nth  of  De- 
cember, A.  D.  1878,  at  two  o'clock  P.  M.,"  fol- 
lowed by  the  names  of  the  persons  summoned 
without  specifying  their  business,  the  certificates 
of  the  elisors,  and  their  affidavits  averring  impar- 
tial selection  of  the  jurors,  and  the  service  of  no- 
tices on  the  jurors  named. 


The  defendant  moved  the  Court  to  quash  this 
list,  and  challenged  the  array  of  jurors  as  selected 
and  not  drawn  from  the  jury  wheel.  Refused, 
(9th  assignment  of  error. ) 

The  jurors  were  then  called,  and  the  defendant 
challenged  C.  N.  Henry  for  cause,  to  wit :  That 
said  C.  N.  Henry  was  the  comijetitor  of  said 
defendant  for  the  office  of  sheriff  at  the  election 
at  which  the  offences  were  charged  to  have  been 
committed.  To  which  challenge  the  Common- 
wealth demurred,  and  the  Court  sustained  the 
demurrer,  and  allowed  the  juror  to  sit  and  try 
the  cause.     (loth  assignment  of  error.) 

The  Commonwealth,  under  the  third  count, 
called  a  number  ^of  witnesses,  who  testified  rela- 
tive to  promises,  payments,  etc.,  alleged  to  have 
been  made  by  the  defendant  to  procure  his  nomi- 
nation. This  evidence  the  Court,  in  its  charge, 
withdrew  from  the  jury,  directing  them  to  con- 
fine themselves  to  the  first  and  second  counts ; 
but,  by  some  mistake,  the  defendant's  first  point, 
requesting  the  Court  to  withdraw  said  evidence 
from  the  jury,  and  to  instruct  the  jury  that  their 
verdict  upon  the  third  count  must  be  not  guilt)', 
was  marked  refused,  and  the  point  as  refused  was 
assigned  for  error.  (12  th  assignmeijt  of  error, 
first  point.) 

The  defence  having  opened  their  case,  but  not 
yet  having  called  any  witnesses,  the  counsel  for 
the  Commonwealth  moved  to  amend  the  indict- 
ment by  striking  out  the  words  **  nomination  or" 
wherever  said  words  occur,  for  the  reason  that 
the  charge  in  the  indictment  is  drawn  from  the 
language  of  Art.  VII.  of  the  Constitution,  but 
varies  from  the  recorded  oath  of  office,  as  given 
in  evidence.  Objected  to  ;  objection  overruled 
and  amendment  allowed;  exception,  (nth 
assignment  of  error.) 

The  defence  requested  the  Court  to  charge  the 
jury:  (2)  That  in  this  case  the  Commonwealth 
is  required  to  prove,  by  the  oaths  of  two  wit- 
nesses, or  by  the  oath  of  one  witness  and  cor- 
roborative facts  equal  to  the  oath  of  another  wit- 
ness, each  specific,  corrupt  promise,  payment,  or 
contribution,  which  they  charge  tlie  defendant 
with  having  made  or  paid,  and  that  it  is  not  suf- 
ficient to  prove  one  corrupt  act  by  one  witness, 
and  another  corrupt  act  by  another  witness.  An- 
swer, Affirmed  as  explained  in  general  charge. 
In  the  general  charge  the  Court,  inter  alia,  said, 
**  Here  I  instruct  you  that  it  is  a  general  rule 
that  the  testimony  of  a  single  witness  is  insuf- 
ficient to  convict,  on  a  charge  of  perjury,  and 
there  must  be  such  other  circumstantial  evidence 
of  facts  as  is  equal  to  another  witness.  .  .  • 
I  am  asked  by  the  learned  counsel  for  the  de- 
fendant to  instruct  you  that  such  rule  must  be 
observed  respecting  each  specific,  corrupt  prom- 
ise, payment,  or  contribution  charged,  and  that 
it  is  not  sufficient  to  prove  one  corrupt  act  by  ofie 
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witness,  and  another  corrupt  act  by  another  wit- 
ness. This  request,  as  I  understand  it,  I  cannot 
sustain.  If  one  such  corrupt  act  be  shown  by  the 
evidence  of  one  witness,  corroborative  proof, 
fects,and  evidence,  corroborating  evidence,  equal 
to  another  witness,  as  already  explained,  it  is  suffi- 
cient. *rhe  Commonwealth  is  not  bound  to  prove 
all  the  corrupt  acts  referred  to  by  different  wit- 
nesses to  be  true ;  the  charge  is  perjury  on  the 
ground  that  the  defendant  was  guilty  of  doing 
what  the  indictment  charges  him  with  having 
done,  and  if  the  jury  find  from  the  evidence  that 
the  charge  is  true,  tnat  the  charge,  as  laid  in  the 
indictment,  is  proved  by  one  witness,  and  cor- 
roborated by  facts  and  circumstances  proved  by 
other  witnesses,  equal  to  the  testimony  of  a  sec- 
ond witness,  I  am  constrained  to  say,  that  if  sev- 
eral witnesses  prove  such  corrupt  fact,  any  of 
which,  if  so  corroborated,  and  the  truth  so  found 
to  be  true,  it  is  sufficient."  (13th  assignment  of 
error;  second  point.) 

In  another  portion  of  the  charge  the  Court 
said :  "  So  you  observe,  if  you  find  from  the  evi- 
dence in  the  cause,  that  the  defendant  did,  as 
charged  in  the  bill  of  indictment,  pay  or  con- 
tribute, or  promise  to  pay  or  contribute,  either 
directly  or  indirectly,  any  money  or  other  valu- 
ble  thing  to  any  elector,  who  was  called  and  tes- 
tified in  this  case,  for  his  vote,  or  for  the  pur- 
pose that  such  elector  should  make  interest  for 
the  defendanfwhen  he  was  a  candidate  before 
his  election,  and  before  he  took  his  oath  of  office; 
or,  in  other  words,  if  he  did  pay  or  contribute,  or 
promise  to  such  elector,  either  directly  or  indi- 
rectly, any  money  or  other  valuable  thing  for 
his  vote,  or  for  the  purpose  that  the  elector 
should  use  arts  for  securing  the  election  of  the 
defendant  as  a  candidate  for  sheriff  of  this  county, 
if  you  find  this  to  be  true  from  the  evidence  in 
the  cause,  then  your  verdict  should  be  that  of 
guilty  in  manner  and  form  as  he  stands  indicted, 
in  the  first  and  second  counts  of  the  indictment." 
(14th  assignment  of  error.) 

The  jury  returned  a  verdict  of  **  guilty  in  man- 
ner and  form  as  he  stands  indicted."  The  de- 
fendant thereupon  moved  in  arrest  of  judgment, 
which  motion  was  overruled  (15th  assignment  of 
error),  and  the  Court  proceeded  to  sentence  the 
defendant  to  pay  a  fine  of  one  hundred  dollars  to 
the  Commonwealth,  the  costs  of  prosecution,  and 
to  undergo  imprisonment  in  the  Western  Peni- 
tentiary for  and  during  the  term  of  two  years  and 
one  calendar  month.  (i6th  assignment  of 
error.) 

The  defendant  thereupon  took  this  writ,  assign- 
ing for  error  the  several  matters  above  set  forth. 

/  Gilpin  (/.  jy.  McCain  with  him),  for  plain- 
tiff in  error. 

/.  R.  Henderson^  District  Attorney,  for  de- 
fendant in  error. 


January  5,  1880.  The  Court.  When  the 
case  was  called  for  trial,  the  Court  sustained  a 
challenge  to  the  array  of  jurors,  made  by  the 
Commonwealth,  and  ordered  a  venire  for  twenty- 
four  traverse  jurors  to  be  immediately  sum- 
moned from  the  bystanders,  or  from  the  body  of 
the  county  at  large ;  and  to  this  action  the  de- 
fendant excepted.  In  obedience  to  said  order, 
return  was  made  forthwith,  and  the  cause  called 
for  trial  against  the  defendant's  objectioil.  No 
argument  has  been  made  in  support  of  this  un- 
usual, if  not  unprecedented,  procedure,  other 
than  a  reference  to  the  opinion  of  the  Court, 
which  rests  it  on  the  Act  of  April  14,  1834,  §§ 
146,  147  (P.  L.  367).  These  sections  refer  to 
civil  cases;  the  former  providing  that  when  a 
challenge  to  the  array  of  jurors  shall  be  made  by 
either  party  to  a  cause,  and  sustained  by  the 
Court,  so  that  there  shall  be  no  jury  present  le- 
gally qualified  to  try  the  same,  the  Court  shall 
have  power,  at  the  instance  of  either  party,  to 
award  a*venire  returnable  forthwith  for  the  trial 
thereof;  and  the  latter,  that  every  such  venire 
shall  be  directed  to  the  sheriff  or  coroner,  or,  if 
the  case  so  require,  to  two  elisors ;  and  shall  re- 
quire him  or  them  to  summon  and  return  forth- 
with twenty-four  good  and  lawful  men  to  be 
jurors  in  such  case,  and  upon  return  thereof  the 
trial  shall  proceed.  Section  148  provides  that  a 
Court,  having  jurisdiction  of  any  criminal  cause, 
shall  "have  the  like  power,  whenever  a  chal- 
lenge to  the  array  sliall  be  made  by  the  defend- 
ant and  sustained  by  such  Court,  so  that  no  jury 
shall  be  present  legally  qualified  to  try  such 
cause."  It  is  plain  that  the  provisions  of  these 
sections  do  not  apply  in  a  criminal  case  where 
the  challenge  is  made  by  the  Commonwealth. 
The  first  two  apply  when  either  party  to  a  cause 
makes  the  challenge ;  the  last  gives  like  power  to 
Courts  having  jurisdiction  of  criminal  cases, 
when  a  defendant's  challenge  is  sustained. 
Familiar  rules  of  interpretation  forbid  extending 
the  last  to  a  case  not  named  therein.  Probably 
the  Legislature  thought  there  was  good  reason 
for  not  allowing  a  public  prosecutor  to  come  into 
Court,  challenge  the  array  of  jurors,  and  imme- 
diately force  a  prisoner  to  trial  before  those 
selected  in  absence  of  all  statutory  safeguards 
against  packing  the  jury.  It  is  public  policy  to 
prevent  delays  in  trials  by  trivial  objection  to  the 
jury,  and  it  may  have  been  believed  in  the  in- 
terest of  justice,  to  permit  a  defendant's  chal- 
lenge to  be  followed  by  a  trial  as  in  civil  cases. 
He  takes  that  risk  in  making  the  challenge ;  yet 
I  apprehend  few  district  attorneys  or  Judges 
would  refuse  a  continuance  till  a  regular  jury 
could  be  obtained,  if  the  challenge  were  not 
merely  for  delay,  but  for  a  meritorious  cause. 

By  section  41  of  the  Criminal  Procedure  Act 
of  i860,  it  is  enacted  that  "  all  Courts  of  crim- 
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inal  jurisdiction  of  this  Commonwealth  shall  be, 
and  are  hereby  authorized  and  required,  when 
occasion  shall  render  the  same  necessary,  to  order 
a  tales  de  circutnstantibus,  either  for  the  grand 
or  petit  jury."  This  is  a  summary  of  much  con- 
tained in  the  sections  referred  to  above,  of  the 
Act  of  1834,  including  also  section  145  of  said 
Act ;  but  those  sections  are  not  repealed.  By 
itself  the  summary  authorizes  the  calling  of  tales- 
men in  no  case  where  a  venire  has  not  been 
issued  and  returned,  with  a  panel  of  jurors 
present.  A  tales y  by  its  very  name,  signifies  a 
returning  of  so  many  as  will  make  up  the  full 
complement;  and  therefore  it  is  not  granted 
where  there  is  a  total  default,  but  only  where 
the  number  is  deficient  ( i  Chit.  C.  L.  5 1 8).  The 
first  process  for  convening  the  jury  is  the  venire 
facias^  and  thereupon  there  issue  the  habeas  cor- 
pus  and  distringas  juratores.  If  all  the  jury  do 
not  attend,  or  if  so  many  be  challenged  and 
drawn  that  there  do  not  remain  a  sufficient 
number  to  make  a  jury,  there  are  at 'common 
law  the  writs  of  undecim^  decern^  or  octo  tales, 
according  as  the  number  was  deficient,  or,  by 
statute,  the  plaintiff  may  pray  a  tales  de  circum- 
stantibus  to  prevent  the  delay  of  the  decern 
tales.  (Bacon's  Ab.  Tit.  Juris.  C.)  But  if  the 
whole  of  the  jury  be  challenged  off,  then  a  new 
venire  facias ;  and  if  none  appear,  then  a  dis- 
tringas juratores  shall  issue,  and  no  tales.  (Ibid. 
B.  2.) 

By  the  statutes  of  this  State,  ample  provision 
is  made  for  the  impartial  selecting,  summoning, 
and  returning  of  jurors  in  the  Courts  of  crimi- 
nal jurisdiction.  The  Court  of  Quarter  Sessions 
has  power,  whenever  the  public  business  shall  re- 
quire it,  to  fix  adjourned  or  special  Courts  for 
trial  of  criminal  cases ;  but  if  this  were  not  so, 
and  if  a  cause  be  continued,  it  cannot  be  tried 
till  the  next  term — there  is  no  authority  for  call- 
ing a  jury  forthwith  from  bystanders,  or  the  body 
of  the  county,  to  try  a  prisoner  who  has  not 
challenged  the  array.  Both  letter  and  spirit  of 
the  statutes  secure  to  persons  charged  with  crime 
a  trial  when  a  regular  panel  of  jurors  is  in  at- 
tendance, and  only  for  a  deficiency  in  the  num- 
ber can  talesmen  be  called.  When  the  array  is 
quashed,  there  is  no  jury,  that  is,  no  more  a 
necessary  occasion  to  order  a  tales  de  circustan- 
tibus  than  it  would  be  had  none  been  drawn, 
summoned,  and  returned.  **The  next  deside- 
ratum to  the  pure  administration  of  justice  is  the 
giving  satisfaction  to  the  suitors  that  their  causes 
have  been  fairly  and  impartially  decided.**  Were 
a  man,  holding  an  office,  indicted  for  perjury  in 
his  official  oath,  in  that  he  had  falsely  sworn 
that  he  had  not  paid  money  or  other  valuable 
thing  to  procure  his  election,  except  as  expressly 
authorized  by  law,  brought  to  trial  before  a  jury 
not  selected,  drawn,  and  returned  as  the  law  pro- 


vides, but  selected  and  summoned  by  a  sheriff, 
coroner,  or  two  citizens  on  the  day  of  trial,  who 
returned  a  panel  of  which  four-fifths  were  the 
names  of  his  political  opponents,  including  that 
of  the  defeated  candidate  for  the  same  office,  no 
matter  if  his  guilt  were  clearly  proved,  he  would 
naturally  feel  that  his  conviction  was  an  outrage, 
done  in  the  name  of  justice.  Such  cases,  and 
even  worse,  might  arise,  if  the  law  permitted  the 
Commonwealth*s  counsel  to  challenge  the  array 
of  jurors,  and,  upon  its  being  sustained,  to  forth- 
with compel  the  defendant  to  go  to  trial  with  a 
panel  selected  from  the  spectators  and  persons 
attending  the  Court.  The  seventh,  eighth,  fif- 
teenth, and  sixteenth  assignments  of  error  ait 
sustained. 

It  is  a  general  rule  that  the  testimony  of  a  sin- 
gle witness  to  the  falsity  of  the  matter  on  which 
the  perjury  is  assigned,  is  insufficient  to  convict 
on  a  charge  of  perjury.  Two  witnesses  are  not 
essentially  requisite,  for  if  any  material  circum- 
stance be  proved  by  other  witnesses  in  confirma- 
tion of  the  witness  who  gives  the  direct  testimony 
of  perjury,  it  may  turn  the  scale,  and  warrant  a 
conviction.  **When  there  are  several  assign- 
ments of  pefjury,  it  does  not  seem  clearly  settled 
whether,  in  addition  to  the  testimony  of  a  single 
witness,  there  must  be  corroborative  proof  with 
respect  to  each,  but  the  better  opinion  is  that 
such  proof  is  necessary,  and  that,  too,  although 
all  the  perjuries  were  committed  at  one  time  and 
place. *'^  (i  Greenl.  Ev.  §  257  a.)  Thus,  A.,  in 
an  affidavit,  stated  that  he  had  paid  all  the  debts 
proved  under  his  bankruptcy,  except  two ;  on  an 
indictment  for  perjury  on  this  affidavit,  one  of 
the  assignments  was  that  A.  had  not  paid  all  the 
debts  proven  except  two,  and  another  that  cer- 
tain other  creditors  were  not  paid  in  full.  In 
support  of  the  indictment,  several  creditors  were 
called,  who  each  proved  the  non-payment  of  his 
own  debt.  Held,  that  this  was  not  sufficient  to 
warrant  conviction,  and  that  as  to  the  non-pay- 
ment of  each  debt,  it  was  necessary  to  have  the 
testimony  of  two  witnesses,  or  of  one  witness  and 
some  circumstance  to  supply  the  place  of  a  second 
witness.  (Regina  v.  Parker,  i  C.  &  M.  639;  41 
E.  C.  &  E.  R.  346.  See  2  Rus.  on  Cr.  654.) 
The  weight  of  authority  and  the  general  rule  re- 
quire that  where  an  indictment  contains  several 
assignments  of  perjury,  in  order  to  convict  on 
anyone,  there  must  be  either  two  witnesses  or 
one  witness  and  corroborative  evidence,  to  neg- 
ative the  truth  of  the  matter  in  such  assignment. 
The  defendant's  second  point  was  affirmed,  as 
explained  in  the  general  charge.  The  explana- 
tion ought  to  have  been  that  the  Commonwealth 
is  required  to  prove  by  two  witnesses,  or  one  wit- 
ness and  corroborative  evidence,  at  least  one 
corrupt  payment,  contribution,  or  promise,  which 
the  defendant  is  charged  with  having  made  or 
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paid;  and  though  each  of  several  of  such  acts  be 
proved  by  a  single  witness,  if  none  be  proved  by 
two  witnesses,  or  by  one  witness  and  corrobora- 
tive proof  of  circumstances,  there  could  not  be  a 
conviction.  We  think  the  learned  Judge  so  in- 
tended ;  yet  it  is  urged  that  as  he  permitted  the 
jury  to  treat  the  several  acts  as  corroborative  of 
each  other,  they  should  have  been  clearly  in- 
structed that  proof  of  a  corrupt  act  by  one  wit- 
ness i*as  not  corroborative  evidence  of  another 
which  was  proved  by  a  different  witness. 

In  reference  to  defendant's  first  point  it  is  only 
necessary  to  say  that  the  word  **  refused"  seems 
to  be  a  mistake ;  for  it  is  affirmed  in  the  charge, 
the  Court  saying,  **  you  will  discard  any  evidence 
that  was  given  on  that  count  as  withdrawn  from 
your  consideration,  and  confine  your  delibera- 
tions to  the  first  and  second  counts  and  the  evi- 
dence on  those  two  counts." 

The  indictment  is  sufficient  under  the  Crimi- 
nal Procedure  Act,  and  the  motion  to  quash  was 
rightly  refused.  It  does  not  furnish  sufficient 
information  to  enable  the  defendant  to  prepare 
his  defence ;  and  this  may  often  occur  where 
the  law  declares  the  indictment  good,  *' which 
charges  the  crime  substantially  in  the  language 
of  the  Act  of  Assembly,  prohibiting  the  crime, 
and  prescribing  the  punishment,  if  any  such  there 
be,  or,  if  at  common  law,  so  plainly  that  the 
nature  of  the  offence  may  be  easily  understood 
by  the  jury.**  Prior  to  i860,  when  greater  par- 
ticularity was  required  in  setting  out  the  offence 
in  the  indictment,  it  sometimes  failed  to  give  the 
defendant  such  notice  as  he  was  entitled  to,  of 
the  specific  matters  which  would  be  attempted  to 
be  proved  against  him  on  the  trial.  Whenever 
such  is  the  case,  the  accused  may  apply  to  the 
Court  or  Judge  for  an  order  that  a  bill  of  particu- 
lars be  filed;  and  on  the  trial,  the  Common- 
wealth will  be  restricted  to  the  proof  of  the  items 
contained  therein.  (Rex  v.  Hodgson,  3  Car.  & 
P.  422;  Rex  V.  Bootyman,  5  Ibid,  300;  Com. 
p.  Snelling,  15  Pick.  321.)  Doubtless,  had  the 
defendant  made  application  a  bill  of  particulars 
would  have  been  ordered.  In  simplifying  in- 
dictments, it  was  not  the  intendment  to  make 
their  brief  and  comprehensive  terms  a  cover  for 
snares  to  be  sprung  on  the  accused.  Whether  a 
refusal  \o  order  the  bill  would  be  a  subject  of 
review,  is  a  question  not  now  raised. 

Only  one  other  point,  which  is  the  fourteenth 
assignment,  requires  notice.  The  Court  was 
right  in  ruling  that  the  Act  of  1874  applies  not 
only  <<to  combinations  of  persons  and  owners 
of  manufacturing  establishments,  but  also  to  in- 
dividuals;" and. that  if  the  defendant  paid  or 
contributed,  or  promised  to  pay  or  contribute, 
cither  directly  or  indirectly,  any  money  or  other 
valuable  thing,  to  any  elector,  for  his  vote  or  in- 
fluence, he  was  guilty.     But  not  resting  there,  it 


was  also  held  that  if  he  so  paid  or  promised  to 
any  one  to  electioneer  for  him,  that  was  a  viola- 
tion of  the  statute ;  and  the  word  electioneer 
was  defined :  **  To  make  interest  for  a  candidate 
at  an  election ;  to  use  arts  for  securing  the  elec- 
tion of  a  candidate."  Article  VII.  of  the  Con- 
stitution requires  an  officer  before  entering  on 
the  duties  of  his  office  to  take  an  oath,  contain- 
ing, in/er  a/ia,  "  I  have  not  paid  or  contributed, 
or  promised  to  pay  or  contribute,  either  directly 
or  indirectly,  any  money  or  other  valuable  thing, 
to  procure  my  nomination  or  election  (or  ap- 
pointment), except  for  necessary  and  proper  ex- 
penses expressly  authorized  by  law ;  that  I  have 
not  knowingly  violated  any  election  law  of  this 
Commonwealth,  or  procured  it  to  be  done  by 
others  in  my  behalf."  Section  9  of  Article  VIII. 
imposes  severe  disabilities  on  **any  person  who 
shall,  while  a  candidate  for  office,  be  guilty  of 
bribery,  fraud,  or  wilful  violation  of  any  elec- 
tion law."  The  Act  of  1874  (P.  L.  64), 
authorizes  a  candidate  to  pay  or  contribute  as 
follows:  **(i)  For  printing  and  travelling  ex- 
penses. (2)  For  dissemination  of  information 
to  the  public.  (3)  For  political  meetings,  de- 
monstrations, and  conventions;"  and  section  37 
declares  that  **  nothing  contained  in  this  Act 
shall  be  so  construed  as  to  authorize  the  payment 
of  money  or  other  valuable  thing  for  the  vote 
or  influence  of  any  elector,  either  directly  or 
indirectly,  at  primary,  town^ip,  general,  or  spe- 
cial elections,  nominating  conventions,  or  for 
any  corrupt  purposes  whatever,  incident  to  an 
election."  Both  the  organic  law  and  the  statute 
strike  at  bribery,  fraud,  and  every  corrupt  act 
incident  to  an  election ;  but  leave  the  candidate 
free  to  use  all  honest  means  for  the  success  of 
his  party  and  promotion  of  his  own  election. 
He  may  disseminate  information  to  the  public 
respecting  affairs  of  state,  the  principles,  the 
purity,  and  the  corruption  of  the  several  political 
parties,  and  the  merits  and  demerits  of  candidates ; 
and  in  so  doing  he  may  use  every  honorable  art 
of  persuasion,  eloquence,  and  reasoning.  These 
arc  lawful,  are  within  the  very  life  of  free  govern- 
ment, and  are  not  forbidden  to  a  candidate^ 
though  they  make  interest  for  him  at  an  election. 
The  statute  carries  its  own  interpretation.  In 
comprehensive  terms,  it  expressly  authorizes 
payments  and  contributions  by  candidates  for 
printing,  travelling  expenses,  dissemination  of 
information  to  the  public,  political  meetings, 
demonstrations,  and  conventions,  and  excepts 
out  every  direct  and  indirect  purchase  of  the  vote 
or  influence  of  an  elector,  and  every  act  for  any 
corrupt  purpose  whatever,  incident  to  an  election. 
What  is  clearly  embraced  within  those  terms,  and 
not  excepted  therefrom,  is  lawful.  Interest  may 
be  made  for  a  candidate  without  taint  of  corrup- 
tion.    Art  may  be  used  in  securing  his  election 


Digitized  by 


Google 


'ii8 


WEEKLY  NOTES  OF  CASES. 


with  pure  motive  and  patriotic  purpose.  The 
statute  forbids  the  perversion  of  art,  not  its  use. 
We  are  therefore  of  opinion  that  it  was  error  to 
unqualifiedly  charge,  that  if  the  defendant  paid 
•or  contributed,  or  promised  to  pay  or  contribute, 
either  directly  or  indirectly,  any  money  or  other 
valuable  thing,  to  an  elector,  *'for  the  purpose 
that  such  elector  should  make  interest  for  the 
defendant  when  he  was  a  candidate  before  his 
election,"  .  .  **orfor  the  purpose  that  the 
elector  should  use  arts  for  securing  the  election 
of  the  defendant  as  a  candidate  for  sheriff,"  then 
the  verdict  should  be  guilty.  However,  where 
the  evidence  requires,  such  instruction  ought  to 
be  given,  with  the  addition  that  the  jury  find  the 
elector's  influence  was  purchased,  or  tliat  he  was 
to  make  interest  by  bribery,  fraud,  or  other  ille- 
gal means,  or  that  he  was  to  use  wicked  and 
corrupt  arts  in  securing  the  election  of  the  can- 
didate. 

Judgment  reversed,  and  the  record  with  this 
opinion  setting  forth  the  causes  of  reversal,  is 
remanded  to  the  Court  of  Quarter  Sessions  of 
Armstrong  County  for  further  proceedings. 

Opinion  by  Trunkey,  J. 


Jan.  *79,  105, 106, 107, 108, 109.  Feb.  4, 1879. 

Jan.  9  and  29,  1S80. 

Roberts's  Appeals.     Thomson's  Estate. 

Dccedetits*  estates — Errors  and  appeals — Prac- 
tice— More  than  one  appeal  from  a  decree  of 
t)u  Orphans*  Court  improper — Devise  of  so 
much  of  income  as  devisee  may  require — Po7ver 
of  appointment  of  income  of  estate  to  testa- 
tor^ s  widow  and  niece —  Whether  they  may  ap- 
point the  entire  income — Debtor  and  creditor 
— Trustee  and  cestui  que  trust, — Interest  upon 
interest — Sale  of  lands  by  one  of  two  joint 
tenants — Interest  upon  the  sums  so  received — 
Set-off^Due  bill  for  purchase-money  of  real 
estate — Encumbered  title  no  defence — Decla- 
ration of  trust — What  is  sufficient — Tender^ 
what '  is  requisite —  Conveyance —  Unincorpor- 
ated association — Liability  of  one  member  for 
debts  of  concern —  Copartnership — Authority  of 
partner  to  bind  his  copartners — Scope  of  such 
authority — Ratification — Nature  and  requi- 
sites  of  ratification, 

"Where  one  and  the  same  partv  appeals  from  a  decree 
of  the  Orphans'  Court  upon  various  claims  against  his 
account,  it  is  improper  to  take  a  separate  appeal  upon  the 
subject-matter  of  each  separate  claim.  Inasmuch  as  there 
is  but  one  final  decree  there  can  be  but  one  appeal  there- 
from, by  the  same  party. 

A  testator  devised  his  estate  to  trustees,  "  to  be  subject 
to  the  following  payments: — 
J*  First,  To  so  much  of  X\it  proceeds  of  said  property  as 


my  wife,  L.,  may  deem  necessary  for  the  maintenance  of 
herself  and  my  dear  niece,  C,  they  living  in  such  siylc 
as  my  said  wife  may  think  best  to  promote  their  happi- 
ness and  comfort  during  her  lifetime.  If  my  niece,  C, 
should  survive  my  wife,  then  I  direct  that  there  shall  be 
paid  to  her,  as  lon^r  as  she  may  live,  the  sum  of  two  thou- 
sand dollars  per  annum." 

By  the  first  codicil  he  directed :  •*  I  desire  my  dear 
niece,  C,  but  to  whom  I  cherish  the  feelings  of  a  father, 
to  be  so  treated  and  regarded  in  the  law  as  if  she  really 
were  my  child,  receiving  during  her  lifetime  such  income 
from  my  estate  as  if  she  really  were  my  child,  and  I  post- 
pone the  operation  of  the  trusts  of  my  will  so  as  to  fully 
effect  this  result  until  her  decease,  upon  which  event  they 
are  forthwith  to  take  full  effect  as  expressed  in  the  wilt." 

By  the  second  codicil  he  directed :  **  The  codicil  which 
I  added  to  my  will  the  other  night.  May  24th,  means  that 
I  wish  my  niece,  C,  to  be  considered  as  my  daughter, 
and  to  take  out  of  the  income  of  my  estate  all  that  she 
requires  to  render  her  more  than  comfortable  in  her  houses 
keeping  during  her  lifetime.  I  do  not  desire  to  postpone 
by  it  the  operations  of  the  trusts  of  my  will,  except  so  fer 
as  may  be  necessary  to  secure  the  above  object :" 

Held,  that  by  the  word  "  proceeds"  the  testator  meant 
income. 

Held  ^further,  that  the  widow  and  niece  of  the  testator 
(there  being  no  question  between  them)  were  entitled  to 
the  entire  income,  if  they  desired  it,  as  against  a  residuary 
legatee. 

WTiere  one  of  two  joint  owners  of  real  estate  holds  the 
title,  makes  sales  ifnd  mingles  the  money  so  received  with 
his  own,  upon  a  settlement  of  accounts  with  his  co-tenant, 
he  is  liable,  not  only  for  interest  upon  the  amounts  re- 
ceived by  him,  but  also  for  interest  upon  that  interest  firom 
the  date  of  its  ascertainment  till  the  date  of  payment 

Money  received  by  one  joint-tenant  for  the  sale  of  his 
co-tenant's  interest  in  their  joint  estate,  is  trust  money; 
the  rules,  therefore,  which  forbid  the  charging  of  interest 
upon  interest,  as  between  debtor  and  creditor,  have  no 
application. 

A  receipt  signed  by  one  who  has  taken  the  title  of  real 
estate  in  his  own  name,  setting  forth  that  one-fourth  of 
the  purchase-money  has  been  furnished  by  another,  and 
duly  witnessed,  is  a  sufficient  declaration  of  trust,  and' 
may  be  recorded  as  such. 

Where  one  gives  a  due-bill  for  the  purchase-money  of 
real  estate,  he  cannot  defend  its  payment  on  the  ground 
of  his  inability  to  obtain  an  unencumbered  title. 

Roland  v,  Tieman,  8  W.  &  S.  193,  followed. 

T.  purchased  a  one-fourth  interest  in  a  tract  of  land, 
the  title  to  which  was  taken  in  the  name  of  P. ,  one  of  the 
co-owners,  T.  giving  a  due-bill  for  the  purchase-money, 
and  takin|^  a  receipt  therefor;  P.  died  largely  indebted 
without  having  made  a  conveyance  of  T.'s  share;  P.'s 
administrators  claimed  the  amount  of  the  due-bill  from 
the  administrators  of  T.,  who  had  also  died : 

Heidi  that  there  was  no  defence  to  the  payment  of  the 
due-bill,  because  after  recording  the  receipt  given  by  F. 
to  T.,  and  after  payment  of  the  due-bill,  T.*s  estate  would 
have  a  right  to  an  absolute  deed  in  fee  from  P.*s  heirs, 
discharged  from  the  lien  of  P.'s  debts. 

Where  a  decedent  was  a  member  of  an  unincorporated 
association,  whose  object  was  "  the  building,  equipping^ 
and  operating  of  the  E.  and  N.  A.  R.  R. :" 

Held^  that  the  contract  entered  into  by  some  of  the  part- 
ners for  the  purchase  of  the  entire  stock  of  a  competing 
road,  was  beyond  the  scope  of  their  authority,  and  not 
binding  upon  decedent's  estate. 
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Where  it  is  sought  to  hold  a  partner  liable  upon  an  al- 
ledged  ratification  ot'  an  unauthorized  contract  of  some  of 
his  copartners  his  assent  to  the  precise  provisions  of  the 
contract  must  appear. 

Appeals  of  George  B.  Roberts,  William  M. 
Spackman,  two  of  the  trustees  under  the  will  of 
John  Edgar  Thomson,  deceased,  and  of  the  same 
persons  and  the  Philadelphia  Trust  Company, 
administrators,  c,  /.  a.,  of  the  estate  of  the  said 
John  Edgar  lliomson,  deceased,  fronj  a  decree 
of  the  Orphans'  Court  of  Philadelphia  Co. 

John  Edgar  Thomson,  by  his  will  dated  De- 
cember 20,  187 1,  made  the  following  disposition 
of  his  whole  estate : — 

'*  I  give  and  bequeath  all  of  my  real  and  persona]  es- 
tate, except  household  furniture,  to  Lavinia  F.  Thomson 
[his  wife],  George  B.  Roberts,  and  William  M.  Spack- 
man, in  trust,  the  income  from  which  shall  be  devoted  to 
the  purpose  hereinafter  mentioned  .  .  .  The  estate 
to  be  subject  to  the  following  payments;  First,  To  so 
much  of  the  proceeds  of  said  property  as.my  dearly  be- 
loved wife  Lavinia  F.  Thomson,  may  deem  necessary  for 
the  maintenance  of  herself  and  my  dear  niece,  Charlotte 
F.  Foster,  they  living  ia  such  style  as  my  said  wife  may 
think  best  to  promote  their  happmess  and  comfort  during 
her  lifetime.  If  my  niece,  Charlotte  F.  Foster,  should 
sunrive  my  wife,  then  I  direct  that  there  shall  be  paid  to 
her  as  long  as  she  may  live,  the  sum  of  two  thousand  dol- 
lan  per  annum.  To  my  wife,  Lavinia  F.  Thomson,  I 
give  absolutely  all  my  household  furniture,  books,  and 
ornaments." 

After  bequeathing  certain  annuities  he  direct- 
ed:— 

"  The  said  trustees  to  appropriate  the  remainder  of  the 
net  income  of  my  estate  after  the  payments  above  speci- 
fied, or  so  much  of  it  as  may  be  judiciously  applied  there- 
to, to  the  education  and  maintenance  of  female  orphans 
of  railway  employ^,  whose  fathers  may  have  been  killed 
while  in  the  discharge  of  their  duties ;  preference  to  be 

S'ven — first,  to  the  orphans  of  the  employes  engaged  upon 
e  Pennsylvania  Railroad ;  second,  to  those  of  the  Georgia 
Railroad,  between  Augusta  and  Atlanta,  Ga. ;  third,  to 
those  of  the  lines  controlled  by  the  Pennsylvania  Rail- 
road Company,  by  lease  or  otherwise ;  fourth,  to  those  of 
the  employ^  of  any  other  railroad  company  of  the  United 
States  of  America." 

While  in  his  last  illness,  and  within  three  days 
of  his  death,  the  testator  executed  the  following 
codicil  :— 

'*This  is  a  codicil  to  my  last  will  and  testament,  made  in 
sickness  of  body,  but  with  a  clear  understanding  and  full 
testamentary  intention.  I  desire  my  dear  niece,  Lo«  e 
Foster,  but  to  whom  I  cherish  the  feelings  of  a  father,  to 
be  so  treated  and  regarded  in  the  law  as  if  she  wer^  really 
my  child,  receiving  during  her  lifetime  such  income  from 
my  estate  as  if  she  were  really  my  child,  and  I  postpone 
the  operation  of  the  trusts  of  my  will,  so  as  fully  to  effect 
this  result,  until  her  decease,  upon  which  event  they  are 
forthwith  to  take  full  effect  as  expressed  in  the  will.  Wit- 
ness my  hand  and  seal  this  twenty-fourth  day  of  May, 
A.D.  1874."  • 

Two  days  later  he  executed  another  codicil  as 
follows:— 

"  The  codicil  which  I  added  to  my  will  the  other  night. 
May  24,  means  that  I  wish  my  niece,  Charlotte  F.  Foster, 


to  be  considered  as  my  daughter,  and  to  take  out  of  the 
income  of  my  estate  all  that  she  requires  to  render  her 
more  than,  comfortable  in  her  housekeeping  during  her 
lifetime.  I  do  not  desire  to  postpone  by  it  the  operations 
of  the  trusts  of  my  will,  except  so  far  as  may  be  neces- 
sary to  secure  the  above  object. 
**  Philadelphia,  May  26, 1874." 

The  account  of  the  administrators  was  referred 
by  agreement  to  an  auditor  (Joseph  A.  Clay, 
Esq.),  before  whom  a  joint  claim  was  made  on 
behalf  of  Mrs.  Thomson  and  Mrs.  Reed  (late 
Miss  Charlotte  F.  Foster)  for  the  entire  income 
of  the  estate  by  virtue  of  the  above  provisions. 
The  auditor  decreed  the  payment  of  a  specific 
sum  being  about  one-half  of  the  net  income, 
which  he  held  to  be  all  that  the  claimants  were 
entitled  to,  and  a  sufficient  sum  for  maintenance ; 
whereupon  the  legatees  filed  exceptions  which 
were  sustained  by  the  Orphans'  Court  in  the  fol- 
lowing opinion  by  Hanna,  P.  J. :  **  We  are  of  the 
opinion  that  testator  has  conferred  upon  his  wife, 
and,  after  her  death,  upon  his  niece,  an  absolute 
and  unfettered  discretion  as  to  the  proportion 
of  the  income  of  the  estate  they  will  respectively 
require  for  their  maintenance,  and  upon  the  ex- 
ercise of  which  the  Court  has  no  authority  to 
impose  any  restrictions.  This  we  consider  to 
have  been  in  the  mind  of  the  testator  and  to 
form  the  scheme  of  his  will.  Being,  therefore, 
of  the  opinion  that  the  balance  of  the  principal 
of  the  estate  should  be  awarded  to  the  trustees, 
to  be  held  and  applied  to  the  uses  and  purposes 
of  the  trusts  declared  by  testator,  and  that  the 
balance  of  the  income,  after  the  payment  of  the 
legacies  bequeathed,  should  also  be  awarded  to 
the  trustees  for  the  payment  of  the  annuities, 
and  to  the  widow  of  testator  of  such  sum  or 
sums  as  she,  in  her  discretion,  may  require  for 
maintenance  of  herself  and  niece,  now  Mrs. 
Charlotte  F.  Reed,  the  balance  of  the  income,  if 
any,  to  be  expended  in  support  of  the  charitable 
trust  declared  in  the  will." 

The  accountants  thereupon  appealed  to  this 
Court  as  of  January  Term,  1879,  No.  106,  as- 
signing for  error  the  decree  of  the  Court. 

Upon  the  audit  a  claim  was  made  by  Mrs.  E. 
B.  A.  Mitcheson,  executrix  of  Catharine  Alexan- 
der, who  was  execiitrix  and  sole  devisee  under 
the  will  of  William  G.  Alexander,  deceased, 
established  by  the  following  evidence  2 

J.  Edgar  Thomson  and  William  G.  Alexander 
were  joint  owners  of  a  tract  of  land  near  Hunting- 
don, Penna.,  the  title  to  which  was  in  Thomson's 
name ;  he  having  executed  a  declaration  of  trust 
as  to  Alexander's  share,  the  property  was  sold 
from  time  to  time  by  an  agent  upon  the  land 
who  remitted  the  proceeds  to  Thomson.  X)n 
May  21,  1872,  he  paid  to  the  present  claimant 
the  sum  of  $11,976.35.  A  demand  was  made  for 
interest  upon  the  various  sums  from  the  time  of 
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his  having  received  them,  but  refused  by  Thom- 
son, and  the  fund  was  then  taken  (without  any 
balance  being  struck  or  account  stated)  for  the 
principal  sums  due  upoil  the  aggregate  of  sales, 
reserving  the  question  of  the  right  to  demand 
interest.  The  claim  was  therefore  made  before 
the  auditor  and  allowed  by  him  and,  upon  excep- 
tions confirmed  by  the  Court,  amounting  to 
tlie  sum  of  $3,441.77.  Interest  was  claimed 
upon  this  sum  from  the  day  of  the  settlement 
but  was  disallowed  by  the  auditor. 

The  claimant  excepted,  and  her  exceptions 
were  sustained  by  the  Court  in  the  following 
opinion : 

"  The  auditor  has  awarded  payment  of  the 
amount  of  interest  due  decedent,  but  refused  to 
allow  interest  thereon  for  the  reason  that  it  would 
be  compounding  the  interest.  But  in  this  con- 
clusion we  think  the  auditor  was  mistaken.  The 
amount  of  interest,  computed  to  the  day  of  set- 
tlement, and  which  the  deceased  wrongfully 
withheld,  was  as  much  a  debt  to  the  claimant 
as  the  principal  moneys  in  his  possession,  and 
his  liability  therefor  was  as  conclusive;  and 
being  a  debt  then  due  and  payable,  it  bears 
interest  until  paid.  It  cannot  be  doubted,  if  de- 
cedent had  given  claimant  his  promissory  note, 
due-bill,  or  other  evidence  of  indebtedness  for 
the  amount  of  the  interest,  the  same  would  bear 
lawful  interest.  We  therefore  cannot  consider 
this  claim  as  analogous  to  a  demand  for  com- 
pound interest.  It  is  simply  an  ascertained  debt 
upon  which  interest  shoiild  be  allowed  as  a  re- 
compense for  its  detention." 

The  accountants  thereupon  appealed  to  this 
Court  as  of  January  Term,  1879,  No.  105,  assign- 
ing as  error  the  decree  of  the  Court. 

A  claim  was  also  made  by  R.  B.  Phillips,  ad- 
ministrator of  Wm*.  Phillips,  deceased,  upon  a 
due-bill  of  $7964.07  given  by  Thomson  to  Wm. 
Phillips.  The  auditor  reported  that  the  sum  was 
due  for  the  purchase-money  of  a  one-fourth  inte- 
rest in  a  tract  of  land  known  as  the  Templeton 
tract,  the  title  to  which  was  in  the  name  of  Wm. 
Phillips,  that  Thomson's  estate  was  entitled  to  set 
off  a  claim  against  Phillip's  estate  against  this  and 
other  demands;  and  that  as  Phillips  had  died 
largely  indebted,  and  that  as  there  were  numerous 
suits  pending  against  his  administrators  they  were 
unable  to  make  a  conveyance  of  an  unincum- 
bered title,  and  therefore  there  was  a  failure  of 
consideration  as  to  the  purchase-money.  Hence 
he  disallowed  the  claim. 

The  claimant  excepted.  The  Orphans'  Court 
sustained  the  exceptions,  saying ; — 

'**  Decedent,  with  Phillips  and  others,  had  an 
interest  in  other  lands  in  Clearfield  and  Arm- 
strong counties,  Pennsylvania.  In  payment  of 
his  share  of  the  purchase-money  in  Armstrong 


Coimty,  decedent  gave  Phillips  the  due-bill  for 
$7964.07.  The  title  to  these  lands  was  also  held 
by  Phillips,  who  died  before  any  conveyance 
was  made  to  decedent  of  his  undivided  share. 
William  Phillips  at  his  death  was  found  to  be 
largely  indebted.  In  view  of  these  fiEw:ts  the 
auditor  disallowed  the  claim  upon  the  ground  of 
the  indebtedness  of  Phillips  to  decedent  for  land 
sold,  and  also  for  the  reason  that  the  claimants 
were  not  entitled  to  recover  without  first  tender- 
ing conveyances  of  the  shares  to  which  decedent 
was  entitled,  freed  from  the  statutory  lien  of  the 
debts  of  said  William  Phillips.  We  agree  with 
the  auditor  that  the  debt  due  from  Phillips  to  de- 
cedent for  his  proportion  of  the  sales  of  land  is  a 
proper  set-off;  but  we  are  of  the  opinion  that  the 
non-conveyance  by  Phillips  of  decedent's  undi- 
vided share  in  the  lands  cannot  be  so  regarded. 
A  cross  demand  of  this  character  does  not  seem 
to  be  contemplated  by  the  Defalcation  Act  of 
1 805 ,  nor  the  current  of  decisions  under  it.  The 
Act  has  ever  been  liberally  construed,  and  un- 
liquidated cross  demands  arising  out  of  separate 
and  distinct  causes  of  action  allowed  to  be  set 
off.  But  it  must  arise  ex  contractu^  and  be  capa* 
able  of  liquidation  by  a  jury.'* 

(For  a  report  of  the  decree  of  the  Orphans' 
Court,  on  this  and  the  two  subsequent  claims, 
see  Thomson's  Estate,  5  Weekly  Notes,  14.) 

The  accountants  appealed  to  this  Court  as  of 
January  Term,  1879,  No.  107,  assigning  for  error 
the  decree  of  the  Court. 

A  claim  was  also  made  by  the  Guarantee 
Trust  Co.,  administrator  of  the  estate  of  Samuel 
Veazie,  deceased,  for  the  sum  of  $135,000  the 
balance  due  upon  eighteen  notes  of  the  Euro- 
pean and  North  American  R.  R.,  in  the  following 
form : — 

Bangor,  Maine,  May  10, 187a 

For  value  received,  the  European  and  North  Americtn 
Railway  Company,  by  its  President,  authorized  thereto  bf 
a  vote  of  said  company  as  principals,  and  the  International 
Railway  Construction  and  Transportation  Co.  by  the  trus- 
tees of  said  company  or  copartnership,  authorized  thereto 
as  sureties,  do  promise  to  pay  Charles  V.  Lord,  Alfred 
Veazie,  executors  of  Samuel  Veazie,  or  bearer,  the  sum 
of  seven  thousand  five  hundred  dollars,  in  equal  propor- 
tions, in  6ve,  six,  seven,  eight,  nine,  and  ten  years  respec- 
tively, from  December  I,  1869,  at  any  bank  in  Bangor 
aforesaid ;  and  in  case  any  portion  of  the  principal  or  in- 
terest of  this  note  shall  remam  unpaid  for  six  months  after 
such  portion  has  become  due,  then  the  whole  of  the  said 
note  shall  become  instantly  due  and  payable,  and  collect- 
able, as  if  on  demand,  with  interest. 

European  &  N .  A.  R.  R.  Co., 
By  G.  K.  Jewett,  President. 
Principak, 
^„  -  -.       ,  Noah  Woods, 
ru.8  8temp.l  B.E.  Smith, 
L     f»-'*      J  ^  Q  Case, 

Trustees,  I.  R*y.  C.  &  T.  Co., 

Sureties 
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The  testimony  was  as  follows:  On  January  17, 
1868,  J.  Edgar  Thomson,  William  G.  Case, 
Benjamin  E.  Smith,  G.  K.  Jewett,  Noah  Woods, 
and  others,  twenty-three  in  all,  organized  an 
association  known  as  the  ^'International  Rail- 
way Construction,  and  Transportation  Com- 
pany." The  articles  of  association  of  the  com- 
pany, provided  that  "its  objects  and  purposes 
shall  be  the  building,  equipping,  and  operating  the 
European  and  North  American  Railway,  under 
the  construction  contract  and  other  contracts 
which  have  been  made  or  may  hereafter  be  made 
touching  the  said  objects  and  purposes.  And  the 
said  William  G.  Case,  Benjamin  E.  Smith,  and 
Noah  Woods,  parties  of  the  second  part,  are 
hereby  trustees  for  the  purpose  of  carrying  into 
effect  these  articles. "  AH  the  property  of  the  as- 
sociation was  vested  in  the  trustees,  and  the  arti- 
cles provided  that  the  trust  should  be  closed  upon' 
the  **  performance  of  the  said  construction  and 
other  contracts  and  building  and  equipping  said 
railway,"  and  that  the  property  and  effects  of  the 
association  should  then  be  distributed  and  divided 
among  the  members. 

The  European  and  North  American  Railway 
is  about  205  miles  in  length,  extending  from 
Bangor  to  St.  John,  N.  B.  Another  and  differ- 
ent road  about  13  miles  in  length  extended  from 
Bangor  to  Milford,  nearly  parallel  with  the 
European  and  North  American  Railway,  and 
was  called  the  Bangor,  Oldtown  and  Milford 
Railroad.  The  capital  stock  of  this  latter  rail- 
road was  owned  by  Charles  V.  Lord  and  Alfred 
Veazie.  Some  of  the  officers  of  the  European 
and  North  American  Railway  Co.,  considering  it 
desirable  that  their  company  should  own  the 
Bangor,  Oldtown,  and  Milford  Railroad,  nego- 
tiations were  entered  into  for  its  purchase  be- 
tween Noah  Woods  and  G.  K.  Jewett  and 
Messrs.  Lord  and  Veazie.  These  negotiations 
resulted  in  the  making  of  a  written  agreement 
bearing  date  the  27th  of  November,  1869,  by 
which  Lord  and  Veazie — 

"  Promise  and  agree  with  said  Woods  and  Jewett  to 
assign  and  transfer  to  them  or  to  such  persons  as  the  said 
Woods  and  Jewett  shall  indicate,  the  entire  shares  of  all 
the  capital  stock  of  the  Bangor,  Oldtown,  and  Milford 
Railroad  Company,  to  wit:  three  thousand  shares,  the 
par  Talne  of  which  is  forty-five  dollars  per  share,''  and 
"  the  said  Woods  and  Jewett  promise  to  take  and  receive 
aid  shares  and  give  for  the  same  the  sum  of  one  hundred 
and  thirty-five  thousand  dollars,  payable  in  the  manner 
following,  to  wit :  By  the  notes  of  the  European  and  North 
American  Railway  Company  as  principals,  and  the  Inter- 
national Railway  Construction  and  Transportation  Com- 
|Any  as  sureties,  the  said  last  named  company  being  a  joint 
itock  company  or  copartnership;  said  notes  to  be  so  far 
authorized  by  the  said  companies  that  the  same  shall  be 
binding  on  the  said  European  and  North  American  Rail- 
way  Company  as  a  corporation,  and  upon  the  individual 
members  of  said  Construction  and  Transportation  Com- 
pany as  a  copartnership ;  said  sum  of  one  hundred  and 
thirty-five  thousand  dollars  in  such  notes  to  be  payable 


with  interest  annually,  and  in  equal  proportions  in  five, 
six,  seven,  eight,  nine,  and  ten  years  from  date,  to  be  dated 
the  first  day  of  December,  A.  D.  1869." 

Thomson  never  saw  the  agreement,  but  in 
answer  to  certain  communications  wrote  the 
following  letter : — 

December  29,  1869. 

Gentlemen  :— I  am  informed  by  you  of  the  purchase 
of  the  Bangor,  Oldtown,  and  Milford  Railroad,  for  and  in 
behalf  of  Uie  European  and  North  American  Railway 
Company,  to  be  paid  for  by  the  duly  authorized  note  or 
notes  of  said  Railway  Company,  the  price  being  one  hun- 
dred and  thirty-five  thousand  dollars  (|i35fOOo),  and  pay- 
able one-fifth  of  the  entire  amount  in  five  years  from  date 
of  purchase,  and  one-fifth  in  each  succeeding  year  after 
the  fifth  year,  until  the  whole  amount  is  paid,  with  inte- 
rest to  be  paid  annually,  which  note,  or  notes,  I  under- 
stand, is  to  be  signed  as  sureties  by  the  trustees  of  the  In- 
ternational Railway  Construction  and  Transportation  Com- 
pany.  As  a  member  of  the  said  International  Railway 
Construction  and  Transportation  Company,  I  hereby  ap- 
prove of  said  purchase,  and  so  far  as  relates  to  myself, 
ratify  and  Sanction  the  signing  of  said  note,  or  notes,  by 
the  trustees  of  said  company. 

J.  Edgar  Thomson. 
To  Messrs.  G.  K.  Jewett  and  Noah  Woods. 

The  time  for  the  payment  of  all  the  notes  had 
not  elapsed  but  default  having  been  made  the 
whole  sum  was  claimed. 

The  auditor  reported :  "  By  this  letter,  Mr. 
Thomson  approvexi  and  sanctioned  the  purchase 
of  the  railroad  and  the  signing  of  the  notes. 
Neither  of  these  acts  was  void  in  itself,  and  the 
ratification  or  approval,  whichever  it  may  be 
called,  is  so  far  perfectly  valid.  The  terms  of 
payment, .  however,  were  somewhat  different. 
There  were  to  be  six  payments  instead  of  five, 
extending  over  a  corresponding  series  of  years. 

**  Giving  time  to  a  principal,  without  consent 
of  a  surety,  certainly  discharges  the  latter,  and 
so  does  any  other  material  variation  of  the  liability 
of  the  principal.  Mr.  Thomson,  however,  was 
not  a  surety.  He  was  merely  a  partner  acting 
by  agents,  who  assumed  the  place  and  duties  of 
sureties  upon  terms  to  which  they  assented.  Mr. 
Thomson's  action  was  simply  approbatory  of 
what  was  designed  to  be  done,  the  purchase  of 
the  railroad  stock.  It  may  be  observed,  in  pass- 
ing, that  here  the  extension  of  the  time  of  pay- 
ment is  given  to  both  principal  and  surety,  by 
the  very  obligation  by  which  that  relation  is 
created,  and  it  is  material,  in  this  connection,  to 
note  that  while  Mr.  Thomson's  letter  was  written 
in  December,  1869,  the  notes  were  not  dated  or 
delivered  until  May  10,  1870." 

The  auditor  therefore  allowed  the  claim.  The 
accountants  excepted.  The  Court  overruled  the 
exceptions,  holdmg  substantially  that  the  Inter- 
national Railway  Company  was  a  partnership; 
and  that  though  the  piurchase  of  stock  of  another 
company  was  beyond  the  scope  of  the  partner- 
ship authority  yet  that  it  was  binding  upon  (hose 
partners  who  had  assented.     [Sec  Thomson's 
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Estate,  supra."]  The  accountants  appealed  to 
this  Court  as  of  January  Term,  1879,  No.  108, 
assigning  for  error  the  decree  of  the  Court. 

Claims  were  also  presented  by  Hugh  Ryan, 
Edward  D.  Jewett,  Joshua  D.  Hathaway,  The 
Second  National  Bank  of  Bangor,  The  Oakland 
National  Bank,  and  Mrs.  Nancy  Famsworth  on 
notes  of  the  International  Railway,  etc.,  Co.,  in 
the  following  form : — 

Bangor,  April  28, 1871. 
For  value  received,  on  demand  from  date,  the  Inter- 
national Railway  Construction  and  Transportation  Com- 
pany, by  the  trustees  of  said  company  duly  authorized, 
promise  to  pay  to  the  order  of  N.  Woods,  at  Second 
National  Bank  in  Bangor,  twenty-eight  hundred  dollars, 
interest  at  rate  of  eight  per  cent.,  to  be  jmid  semi- 
annually. 

Noah  Woods,  ) 

W.  G.  Case,  J-  Trustees, 

By  Noah  Woods,  Attorney,    j 
Indorsed,  N.  Woods, 

G.  K.  Jewett. 

The  auditor  being  of  opinion  that  the  giving 
of  these  notes  was  within  the  implied  powers  of 
the  trustees ;  that  these  were  given  for  debts  hon- 
estly due  by  the  association,  allowed  them  in 
full. 

Upon  exception,  this  ruling  was  affirmed  by 
the  Court,  in  the  following  opinion  :  **The  aud- 
itor found  that  these  were  debts  justly  due  and 
owing  by  said  company,  and  that  decedent,  as  a 
member,  was  liable  therefor.  In  view  of  the  ev- 
idence presented,  we  discover  no  error  in  the 
findings  of  fact  by  the  auditor,  and  therefore  dis 
miss  these  exceptions.** 

Accountants  appealed  to  this  Court,  as  of  Jan- 
uary Term,  1879,  No.  109,  assigning  for  error 
the  decree  of  the  Court. 

The  five  separate  appeals  were  argued  to- 
gether on  Feb.  4,  1879,  ^^^  ^^  January  9 
and  29,  1880. 

W,  A,  Porter  for  appellants. 

[Chief  Justice  Sharswood.  It  is  improper 
practice  to  take  a  separate  appeal  from  the  rul- 
ing of  the  Orphans'  Court  on  each  claim ;  the 
Court  has  made  but  one  decree,  and  from  that 
there  can  be  but  one  appeal.] 

(i)  As  to  the  claim  of  Mrs.  Thomson  and 
Mrs.  Reed :  it  is  hardly  likely  that  the  testator 
intended  such  a  construction  to  be  given  to  the 
codicils  of  his  will  as  to  entirely  sweep  away  the 
effects  of  the  residuary  bequest;  and  while  it 
may  be  argued  that  these  claimants  will  not  re- 
quire and  demand  the  whole  net  income,  yet  if 
they  may  do  so,  the  imcertainty  whether  they 
will  or  not  will  make  the  establishment  and  main- 
tenance of  the  charity  impossible  during  the  life 
of  either  of  them.  The  words,  "  I  do  not  de 
sire  to  postpone  the  operation  of  the  trust  .... 
except  so  far  as  may  be  necessary  to  secure  the 


object  I  have  thus  expressed,*'  indicate  no  such 
intention  as  that  contended  for  by  these  legatees. 
(  2  )  As  to  the  claim  of  Alexander's  estate :  The 
policy  of  the  law  has  always  been  against  charging 
interest  upon  interest. 

Offulston  V,  Yarmouth,  2  Salkeld,  449. 

Waring  V.  Cunliffe,  I  Ves.,  Jr.,  99. 

Pawling  V.  Pawling^,  4  Y.  220. 

English.v.  Harvey,  2  R.  309. 

McClel land's  £xrs.  v.  West,  20  Sm.  183. 
In  the  latter  case,  it  was  held  that  where  a  bal- 
ance was  struck,  including  interest,  that  that 
balance  carried  interest.  This  is  as  far  as  this 
Court  has  ever  gone,  and  yet  is  far  short  of  justi- 
fying the  decree  of  the  Court  below. 

It  may  safely  be  admitted  that  had  the  dece- 
dent, by  any  act  of  his  own,  made  the  interest 
claimed  a  new  debt,  by  giving  a  promissory  note, 
due-bill,  or  other  evidence  of  indebtedness  for 
the  amount  of  the  interest,  the  obligation  would 
have  borne  lawful  interest.  But,  under  the  de- 
cisions, it  required  some  such  act  of  recognition 
of  the  obligation  to  pay  on  the  part  of  the  debtor, 
in  order  to  bind  him  for  interest  at  all ;  in  other 
words,  it  required  the  formation  of  a  new  princi- 
pal ;  and  this  feature  is  the  one  which  is  wanting 
in  this  claim. 

(3)  The  defence  of  the  accountants  to  the 
claim  of  Phillips's  estate  is  perfect.  It  is  settled 
that  incumbrances  existing  on  the  land  are  a 
good  defence  to  an  action  for  the  purchase- 
money. 

Poke  V.  Kelly,  13  S.  &  R.  165. 

Withers  v.  Baird,  7  W.  227. 

Negley  v.  Lindsay,  17  Sm.  229. 
The  Court  below  was  in  error  in  supposing  our 
defence  to  be  set-off — what  it  in  reality  is,  is 
failure  of  consideration  ;  for,  if  Thomson  does 
not  get  the  land,  he  has  given  his  due-bill  for 
nothing. 

(4)  If,  under  the  evidence  in  support  of  Lord 
and  Veazie's  claim,  Thomson  be  liable  at  all,  it 
cannot  be  as  principal  or  surety,  but  as  guarantor, 
merely ;  and  if  as  guarantor,  then  not  until  the 
principal  has  become  insolvent. 

Rudy  V,  Wolf,  16  S.  &  R.  79. 

Johnston  v.  Chapman,  3  Penn.  18. 

Hoffman  v.  Bechtel,  2  Sm.  190. 
Thomson  has  been  held  liable  by  virtue  of  his 
letter  of  Dec.  29,  i860,  but  the  contract  as 
made  contains  substantial  variations  from  that  to 
which  he  gave  his  consent,  yfrj/,  in  enlarging  the 
time  over  which  the  payment  of  the  obligations 
extended,  and  second y  in  providing  that  the 
whole  sum  should  become  payable  upon  default 
being  made  in  one  payment.  He  therefore  is 
not  bound. 

Bacon  «/.  Cheanev,  I  Starkie,  153. 

Glyn  V.  Hertel,  8  Taunton,  208. 

Wright  V,  Johnson,  8  Wend.  513. 

Birckhead  v.  Brown,  5  Hill,  634. 
The  argument  that  Thomson's  estate  is  liable 
on  the  ground  of  his  having  ratified  the  contract,  ^ 
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is  untenable,  because  no  one  can  be  held  to  have 
ratified  an  act  done  in  his  name,  unless  he  has 
full  knowledge  of  all  the  facts. 

Moore*s  Exrs.  v.  Patterson,  4  C.  505. 

R.  R.  V.  Gazzam,  8  Id.  340.  ' 

Pearsoll  v.  Chapin,  8  Wr.  9. 
There  is  no  pretence  that  all  of  the  partners 
assented  to  this  contract,  hence,  none  are  bound. 

Davies  v,  Hawkins,  3  M.  &  S.  4S8. 

Parsons*  Contr.  *I97. 

Livingston  v.  Lynch,  4  Johns.  Ch.  573,  596. 
(5)  It  was  not  shown  to  the  auditor  and  the 
Court  below  that  the  trustees  had  authority  to 
make  the  notes  upon  which  the  Oakland  National 
Bank  and  others  claim.  Indeed,  there  is  not  a 
word  in  the  articles  of  association  giving  such 
authority.  One  of  the  trustees  acted  by  attorney, 
and  such  a  delegation  of  discretion  renders  the 
instruments  void. 

Sogden  on  Powers,  *223. 

Lewin  on  Trusts,  *296. 

McCready  v.  Guardians,  9  S.  &.  R.  94. 

Comth.  V,  Commissioners,  9  W.  466. 
j4.  Sydney  Biddle  and  George  W.  Biddle  for 
Mrs.  Thomson  and  Mrs.  Reed,  contra. 

The  testator  intended,  and  by  his  first  codicil 
directed,  that  in  the  distribution  of  the  balance 
of  the  income  of  his  estate,  Mrs.  Reed  was  to  be 
treated  as  if  he  had  died  intestate,  and  as  if  she 
had  been  his  child ;  the  second  codicil  is  nothing 
more  than  a  reaffirmation  of  the  first.  There  be- 
ing no  question  between  Mrs.  Thomson  and 
Mrs.  Re^,  it  is  difficult  to  see  who  can  interfere 
with  Mrs.  Thomson's  right  to  appoint  the  in- 
come. 

Kinter  r.  Jcnks,  7  Wright,  445. 

Second  Presbyterian  Ch.  v.  Disbrow,  2  Sm.  219. 

Jauretche  v.  Proctor,  48  Pa.  St.  466. 

Pennock's  Estate,  8  Harris,  268. 
The  first  codicil  certainly  postpones  the  char- 
ity, and  the  second  codicil  being  made  within 
one  calendar  month  of  the  testator's  death,  could 
not  restore  it. 

Act  of  April  26, 1855,  P.  L.  332. 

McuGregor  J,  Mitcheson  for  Alexander's  es 
tate. 

The  charge  upon  which  we  insisted  is  not  com 
pound  interest,  it  is  the  charge  of  simple  interest 
upon  a  trust  fund  due  by  the  trustee  to  the  cestui 
que  trust.     As  to  this  there  is  no  doubt. 

Lamb's  Appeal,  8  Sm.  146. 

Hughes'  Ap.,  3  Id.  500. 

In  re  Harland's  Accounts,  5  Rawle,  333. 

Comth.  V,  Miller,  8  S.  &  R.  458. 

SchaefTer's  Est.,  9  Id.  268. 

Fries  V,  Watson,  5  Id.  220. 

W,  ff,  Drayton  for  Phillips's  estate. 

Phillips  could  have  demanded  the  due-bill  at 
any  time,  in  anticipation  of  giving  the  deed  of 
trust,  and  Thomson,  paying  his  money,  might  at 
any  time  have  required  his  deed,  but  he  could 
not  have  demanded  a  deed  without  paying  the 
due-bill,  and  Phillips  was  certainly  in  no  default 


in  not  proffering  a  deed  of  trust  until  the  due- 
bill  was  paid. 

Both  parties  died  leaving  the  transaction  as 
stated,  and  under  the  law  and  equity  of  the  case, 
their  representatives  stand  in  their  shoes,  except 
that  they  must  each  look  in  different  directions 
for  what  is  due  them. 

Roland  v.  Tieman,  8  W.  &  S.  195. 
The  claim  of  Thomson's  estate  is  not  a  proper 
subject  of  set-off. 

Wharton  v,  Douglass,  26  Sm.  273. 
Hains  v.  Rapp,  2  Weekly  Notes,  ^95. 
The  insolvency  of  Phillips's  estate  is  an  absolute 
bar  to  any  claim  of  set-off. 
Bosler  v.  Bank,  4  B.  32. 
Appeal  of  F.  &  Mech.  Bank,  12  Wr.  57. 
Henry  M,  Dechert  for  Veazie's  estate  and  for 
Hugh  Ryan,  The  National  Bank  of  Oakland,  and 
others. 

Thomson,  by  his  letter,  ratified  and  approved 
the  signing  of  the  notes,  and  thereby  the  purchase 
of  the  railroad  also.     To  determine,  therefore, 
exactly  what  Thomson  bound  himself  to,  we  must 
read  this  letter  into  the  articles  of  association. 
Winship  v.  Bank,  5  Peters,  529. 
Sandilands  v.  Marsh,  2  R.  &  Aid.  673. 
The  liability  of  Thomson's  estate  cannot  be 
abrogated  by  reason  of  the  non-assent  of  all  the 
partners,  for  each  partner  is  the  agent  of  all  the 
others  in  matters  within  the  scope  of  the  partner- 
ship business. 

Edwards  v.  Tracy,  12  Sm.  374. 
Kramer  v,  Arthurs,  7  Barr^  165. 
Drennen  v.  House,  5  Wr.  30. 

March  29,  1880.  The  Court.  This  is  an 
appeal  by  the  administrators  of  the  estate,  and 
the  trustees  under  the  will  of  John  Edgar  Thom- 
son, from  a  decree  of  the  Orphans'  Court  on 
the  settlement  of  the  account  of  the  administra- 
tors of  his  estate.  The  appellants  adopted  the 
novel  practice  of  entering  five  appeals, — a  sep- 
arate appeal  for  each  claim  on  the  estate  with 
the  decision  of  which  they  were  dissatisfied.  It 
was  not  only  novel  but  dangerous.  The  same 
party  is  clearly  entitled  to  but  one  appeal  from 
the  same  decree.  Upon  the  assignment  of  his 
errors,  he  is  conclusively  presumed  to  have  no 
other  ground  of  complaint  against  the  decree, 
and  had  a  motion  been  made  to  dismiss  all  the 
appeals  but  the  first,  the  appellants  would  have 
had  no  resource  but  the  interposition  of  the 
Court  in  their  discretion  to  correct  their  mistake. 
We  will  make  such  a  decree  as  will  put  the  record 
right  and  do  justice  in  the  matter  of  costs. 

(I.)  The  first  question  we  will  consider,  is  in 
the  matter  of  the  claim  of  Mrs.  Lavinia  F. 
Thomson  and  Mrs.  Charlotte  F.  Reed  to  the 
income  of  the  estate.  The  will  of  Mr.  Thom- 
son, with  the  two  codicils,  is  certainly  a  very 
peculiar  one.  It  will  be  in  vain  to  look  for  pre- 
cedents in  the  books,  which  can  throw  any  light 
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upon  its  construction.  In  the  will  itself  there 
would  not  be  much  difficulty.  It  is  plain  that  by 
"proceeds"  he  meant  **income,*'  and  it  is 
equally  plain,  that  he  intended  that  the  legatees 
though  named  subsequently  to  the  provisions  for 
his  wife  and  niece,  should  receive  their  bequests 
and  legacies  independently  of  those  provisions. 
Subject  then  to  the  payment  of  these  legacies, 
his  wife  was  to  have  so  much  of  the  income  of 
his  estate  as  in  her  sole  discretion  she  might 
deem  necessary  for  the  maintenance  of  herself 
and  her  niece  in  such  style  as  she  might  think 
best  to  promote  their  happiness  and  comfort 
during  her  lifetime.  She  would  have  the  right 
to  receive  the  whole  remaining  income,  if  she 
required  it.  Neither  the  trustees  under  the  will, 
nor  the  Court,  upon  any  principle  of  law  or 
equity,  could  say  for  her  what  ought  to  be  the 
style  in  which  she  should  live  or  how  much  would 
be  a  sufficient  allowance,  for  any  style  she  might 
choose.  Then  if  her  niece  should  survive  her, 
he  directed  the  sum  of  two  thousand  dollars  an- 
nually to  be  paid  to  her,  as  long  as  she  might  live. 
The  trustees  were  to  appropriate  the  remainder 
of  the  net  income  to  the  purpose  of  a  charity. 
It  is  true,  he  describes  it  as  **the  remainder  of 
the  net  income  of  my  estate,  after  the  payments 
above  specified  or  so  much  of  it  as  may  be  judi- 
ciously applied  thereto."  This  cannot  give  the 
trustees  the  right  to  limit  the  claim  of  his  wife  to 
what  they  might  consider  judicious.  It  is  evi- 
dent that  Mr.  Thomson  had  the  most  unbounded 
confidence  in  his  wife,  and  might  well  consider 
that  she  would  not  claim  the  whole  of  the  re- 
mainder so  that  there  would  still  be  something 
to  apply  to  the  charity.  It  was  not  the  trustees 
but  Mrs.  Thomson,  who  was  to  paake  the  judi- 
cious application. 

The  first  codicil  is  in  these  words,  '*I  desire 
my  dear  niece,  Lottie  Foster,  but  to  whom  I 
cherish  the  feelings  of  a  father,  to  be  so  treated 
and  regarded  in  the  law,  as  if  she  really  were  my 
child,  receiving  during  her  lifetime  such  income 
from  my  estate  as  if  she  really  were  my  child, 
and  I  postpone  the  operation  of  the  trusts  of 
my  will  so  as  to  fully  effect  this  result,  until  her 
decease^  upon  which  event  they  are  forthwith  to 
take  full  effect  as  expressed  in  the  will.''  The 
first  remark  to  be  made  as  to  this  codicil  is  that 
it  does  not  mention  his  wife.  Not  a  syllable  in 
it  indicates  an  intention  to  revoke  or  modify  the 
provision  in  the  will  for  her.  Yet  to  give  the 
words  their  strict  interpretation,  it  would  neces- 
sarily reduce  her  allowance  to  one-third  of  the 
income.  It  would  seem  that  the  intention  was 
only  to  modify  the  provision  of  the  will  as  to  his 
niece.  Instead  of  an  annuity  of  two  thousand 
dollars,  if  she  survived  her  aunt,  he  declared 
that  she  was  to  be  **so  treated  and  regarded  in 
^  the  law,  as  if  she  was  really  his  child,  receiving 


during  her  lifetime  such  income  from  his  estate 
as  if  she  were  really  his  child."  That  is  not  ab- 
solutely, but  during  her  lifetime,  she  should  be 
entitled  to  receive  the  whole  income  of  his 
estate.  Accordingly  the  operation  of  the  trusts 
for  the  charity  is  postponed  until  her  decease. 
We  cannot  see  that  the  second  codicil  varies 
materially  the  result.  He  declares  that  he  wishes 
his  niece  to  be  considered  as  his  daughter,  and 
to  take  out  of  the  inpome  of  his  estate  all  that 
she  required  to  make  her  more  than  comfortable 
in  her  housekeeping  during  her  lifetime,  and 
then  thinking,  perhaps,  that  she  might  not  re- 
quire the  whole  of  the  income,  he  adds  **I  do 
not  desire  to  postpone  by  it  the  operation  of  the 
trusts  of  my  will,  except  so  far  as  may  be  neces- 
sary to  secure  the  above  object." 

Another  construction  of  the  first  codicil  which 
interprets  it  so  as  to  reduce  the  provision  for 
Mrs.  Thomson  to  one-third  only  of  the  net  in- 
come to  her  during  her  life,  and  to  give  the  re- 
maining two-thirds  to  his  niece  during  her  aunt's 
life,  and  the  whole  at  the  period  of  her  death, 
has  already  been  adverted  to.  One  or  other  of 
these  constnictions  must  be  the  true  one.  Which- 
ever construction  prevails,  the  appellants  have 
no  cause  of  complaint.  They  have  no  right  to 
any  portion  of  the  income  during  the  lives  of 
Mrs.  Thomson  and  Mrs.  Reed,  except  what  may 
remain  after  what  they  have  pleased  to  require. 
Neither  Mrs.  Thomson  nor  Mrs.  Reed  have  ap- 
pealed from  this  decree.  They  are  satisfied 
with  the  decree  below  as  between  themselves. 
As  to  them  it  has  passed  m  rem  {uijudicatam. 
Practically,  under  either  construction,  they  are 
entitled  to  receive  the  whole  income  during  their 
joint  lives  and  the  life  of  the  survivor.  The  ap- 
pellants have  failed  to  convince  us  that  the  char- 
ity they  represent  is  at  all  injured  by  the  decree 
below.  The  only  party  who  might  have  been 
injured,  has  not  appealed  but  acquiesces.  As  to 
her,  the  decree  below  is  conclusive,  and  the 
trustees  will  be  fully  protected  in  making  their 
payments  according  to  it. 

(II.)  The  next  complaint  which  we  will  con- 
sider, is  as  to  the  decision  of  the  Court  below 
upon  the  claim  of  Mrs.  Ellen  B.  A.  Mitcheson. 
This  exception  appears  to  have  been  argued  in 
the  Court  below,  as  it  was  here,  solely  on  the 
ground  that  it  was  an  allowance  of  interest  upon 
interest  There  is  certainly  no  good  reason  why 
a  man  who  wrongfully  withholds  the  payment  of 
interest,  due  upon  an  admitted  debt,  should  not 
also  pay  interest  upon  interest  The  interest  is 
the  money  of  the  creditor  as  well  as  the  princi- 
pal, and  if  it  is  wrongfully  withheld,  the  wrong- 
doer should  pay  for  the  use  of  it.  All  interest 
is  but  hire  for  the  use  of  money.  No  one  ques- 
tions the  law  or  the  justice  of  compelling  the 
hirer  of  property,  other  than  money,  at  a  certain 
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annual  sum,  to  pay  interest  on  such  sum.  In- 
terest is  recoverable  on  rents  agreed  to  be  paid 
for  the  use  of  land.  It  is  certainly  not  usury. 
Lord  Thurlow  said  in  Waring  v.  Cunliffe  (i  Ves. 
Jr.  99),  **  My  opinion  is  in  favor  of  interest  upon 
interest,  because  I  do  not  see  any  reason,  if  a 
man  does  not  pay  interest  when  he  ought,  why 
he  should  not  pay  interest  for  that  also."  Chief- 
Justice  TiLGHMAN  (s  S.  &  R.  222),  speaking  of 
allowing  interest  upon  interest  in  the  revival  of 
judgments,  says,  **Nor  is  there  anything  against 
equity  in  it.  The  payment  of  interest  is  occa- 
sioned by  the  default  of  the  defendant.  It  is 
equitable  that  lie  should  pay  interest  on  the  whole 
sum  detained  from  the  plaintiff."  It  must  be 
admitted,  however,  that  the  law  is  Settled,  that 
unless  there  is  a  special  agreement  or  an  account 
stated  and  a  balance  struck,  interest  upon  inter- 
est cannot  be  recovered.  This  is  the  undoubted 
rule  as  between  debtor  and  creditor.  We  think, 
however,  the  rule  is  not  applicable  with  so  much 
strictness  as  between  trustee  and  cestui  que  irtist. 
The  money  as  received  by  the  trustee,  is  the 
money  of  the  cestui  que  trust.  If  sufficiently 
earmarked,  he  can  follow  it.  It  is  a  breach  of 
duty  in  the  trustee,  to  mix  it  with  his  own  funds. 
It  is  his  plain  duty  to  pay  it  to  the  cestui  que  trust 
as  received,  and  if  he  has  made  profit  or  interest, 
that  profit  or  interest  belongs  to  the  cestiti  que 
trust.  The  onus  is  on  the  trustee  to  show  that 
it  has  been  kept  apart  and  not  used  by  him. 
These  considerations  fully  sustain  the  ruling  of 
the  learned  Court  below.  But  the  ruling  may 
be  sustained  upon  another  ground.  When  the 
payment  was  made  by  Mr.  Thomson,  it  was  in 
fact  a  partial  payment  on  account.  He  may 
have  intended  to  direct  the  application  of  it  to 
the  principal  sum.  It  is  probable  he  did.  But 
it  does  not  appear  that  he  made  any  such  express 
application.  Certain  it  is  that  Mrs.  Mitcheson 
did  not  so  receive  it.  The  receipt  she  gave  and 
which  was  accepted,  was  expressly  on  account. 
In  all  cases  of  partial  payments,  it  is  the  law 
which  makes  the  application.  It  may  be  doubted 
T-'hether  the  debtor  has  a  right  to  make  any  other 
application.  It  is  only  where  there  is  more  than 
one  debt,  that  the  debtor  has  a  right  in  the  first 
instance,  to  direct  to  which  debt  the  payment 
shall  be  applied.  Mrs.  Mitcheson  received  the 
money  as  a  partial  payment.  She  had  a  right  to 
refuse  to  receive  it  and  could  therefore  make  her 
own  terms.  The  rule  as  to  partial  payments  is 
well  settled,  and  there  is  no  reason  why  it  should 
not  be  applied  to  this  case.  According  to  that 
rule,  the  application  is  to  be  made,  first  to  the 
interest  then  due,  and  the  balance  to  the  reduc- 
tion of  the  principal.  This  would  in  this  case 
leave  the  unpaid  interest,  still  standing  as  a  part 
of  the  principal,  remaining  due  and  it  would  of 
course  bear  interest  (Spires  v,  Hamot,  8  W.  &  S. 


18  and  the  authorities  there  cited,  to  which  may 
be  added  Moore  v,  Kiff,  28  P.  F.  Smith,  96). 
This  relieves  the  case  of  any  difficulty. 

^III.)  The  next  question  presented,  is  that 
which  arises  upon  the  claim  of  the  administrator 
of  the  estate  of  William  Phillips,  deceased.  The 
transaction  between  Thomson  and  Phillips,  in 
regard  to  the  Templeton  lands,  was  evidently  a 
cash  transaction,  so  intended,  and  by  strong  im- 
plication manifest  on  tlie  face  of  the  papers. 
Phillips  had  paid  in  cash  for  the  land,  ^31,856.37. 
Thomson  agreed  to  purchase  an  interest  of  one- 
fourth  and  to  pay  in  cash  I7, 964.07.  Phillips 
gave  him  a  receipt  in  full,  as  for  cash,  and  then 
took,  not  a  security  payable  at  a  future  day,  but 
a  simple  due-bill,  payable  at  once.  It  was  the 
same  precisely  as  if  Thomson  had  actually  paid 
in  coin,  and  Phillips  had  immediately  loaned  it 
to  him,  taking  his  due-bill  or  note  payable  on 
demand.  It  was  not  therefore  a  case  in  which  a 
fJEiilure  to  convey  would  be  a  good  equitable  de- 
fence, as  in  the  ordinary  case  of  securities  given 
for  purchase-money.  No  demand  was  ever  made 
by  Thomson  of  Phillips  in  his  lifetime  for  a 
deed  declaring  the  trust.  There  was  no  default 
in  Phillips.  His  death  renders  a  literal  com- 
pliance impossible.  But  Thomson's  estate  can- 
not suffer.  The  receipt  signed  by  Phillips  is  as 
effectual  though  perhaps  not  as  formal  a  declara- 
tion as  could  be  made.  It  can  be  proved  by  the 
subscribing  witness,  and  put  on  record.  Had  a 
formal  declaration  of  trust  been  given  and  re- 
corded, it  would  not  have  prevented  Phillips 
from  selling.  A  power  for  that  purpose  was  re- 
served. Indeed  it  was  the  reason  why  Phillips 
retained  the  legal  title.  The  record  of  this  re^ 
ceipt  will  secure  Thomson's  estate  from  any  con- 
veyance by  the  heirs,  and  if  any  creditor  should 
proceed  to  levy  and  sell  it  will  be  notice  to  the 
sheriff's  vendee  that  one- fourth  interest  in  the 
land  belonged  to  Thomson  and  could  not  be  sold 
for  Phillips's  debt.  On  payment  of  this  due-bill 
Thomson's  estate  will  have  a  right  to  an  absolute 
deed  in  fee  from  Phillips's  heirs,  discharged  of  the 
lien  of  his  debts.  Why  then  should  Thomson's 
estate  withhold  this  money,  the  cash  ha  admitted 
to  be  presently  due?  The  case  of  Roland  tr. 
Tieman  (8  W.  &  S.  193,)  is  entirely  in  point. 

(IV.,  V.)  The  only  claims  which  remain  to  be 
considered  are  those  of  the  administrators  of 
Samuel  Veazie,  .^ceased,  ancLof  The  Oakland 
National  Bank  and  others.  We  are  of  opinion 
that  the  learned  Court  below  were  right  in  sus- 
taining the  exceptions  to  the  auditor's  report, 
and  in  holding  that  the  contract  for  the  purchase 
of  the  stock  of  the  Bangor,  Oldtown,  and  Mil- 
ford  Railroad  was  not  within  the  scope  of  the 
Articles  of  Association  of  the  International  Rail- 
way Construction  and  Transportation  Company. 
The  object  of  this  latter  company,  which  was 


Digitized  by 


Google 


126 


WEEKLY  NOTES  OF  CASES. 


unincorporated,  w^  expressed  to  be  **  the  build- 
ing, equipping,  and  operating  the  European  and 
North  American  Railway."  The  road  whose 
stock  was  bought,  was  a  competing  road,  running 
parallel  with  the  latter  road  for  a  short  distance. 
But  however  desirable  it  might  be  for  the  Inter- 
national to  own  this  road  and  thus  prevent  com- 
petition, we  fail  to  see  that  it  was  within  the 
scope  and  objects  of  the  International.  That 
was  strictly  confined  to  a  very  definite  purpose, 
and  to  suppose  that  the  trustees  could  bind  the 
copartners  to  purchase  any  other  road*  seems 
very  far  out  of  its  proper  line.  Ipdeed  the  par- 
ties evidently  so  thought  themselves,  for  they 
stipulated  **to  procure  a  writing  in  which  the 
individual  members  should  authorize  the  same 
with  their  liability."  There  were  in  all  twenty- 
three  members  of  the  International,  and  without 
scrutinizing  particularly  the  terms  of  Mr.  Thom- 
son's letter  of  December  29,  1869,  we  may  con- 
cede that  he  with  thirteen  others  did  authorize 
the  contract.  The  question  then  simply  is 
whether  he  is  bound  without  the  concurrence 
of  all  of  his  copartners.  If  he  is,  the  effect  un- 
doubtedly is,  that  he  is  individually  responsible 
for  the  whole  amount,  with  a  right  to  call  upon 
the  other  thirteen  for  contribution.  But  was 
this  his  agreement?  We  think  not.  It  is  evi- 
dent that  all  the  members  were  to  be  individually 
bound  or  none.  There  is  no  evidence  that  the 
fact,  that  only  a  part  of  the  members  had  agreed 
to  be  bound,  or  the  clause  of  the  contract  entered 
into  for  the  purchase  by  which  it  was  stipulated 
that  less  than  the  whole  number  might  agree, 
was  ever  brought  to  the  knowledge  of  Mr.  Thom- 
son or  assented  to  and  ratified  by  him.  How 
then,  without  evidence  of  knowledge,  could  he 
be  estopped?  If  Mr.  Thomson  had  been  the 
only  one  who  assented,  is  it  possible  that  he 
would  have  been  bound  individually,  with  no 
right  to  call  upon  any  of  his  associates  for  con- 
tribution? We  think  it  is  too  clear  for  argument. 
Mr.  Thomson's  letter  is  confirmatory  of  this 
view.  He  says  that  the  purchase  was  to  be  paid 
for  by  the  duly  authorized  no^^  or  notes  of  the  said 
company.  Now  if  the  contract  was  not  within 
.the  scope  of  the  partnership,  the  notes  were  not 
the  duly  authorized  notes  of  the  company,  unless 
authorized  by  all  the  parties;  unless  all  the 
partners  were  bound,  the  partnership  was  not 
bound.  We  think,  therefore,  the  learned  Court 
below  erred  in  awarding  in  favor  of  the  claim. 

As  to  the  claims  of  The  Oakland  Bank  and 
others,  we  affirm  the  decree  upon  the  report  of 
the  auditor  and  opinion  of  the  learned  Court 
below. 

Decree  reversed  as  to  the  claims  of  the  ad- 
ministrators of  Samuel  Veazie,  deceased,  The 
Oakland  National  Bank,  Joshua  W.  Hathaway. 
Edward  A.  Jewett,  Hugh  Ryan,  and  Mrs.  Nancy 


Famsworth,  and  affirmed  as  to  the  residue.  And 
it  is  ordered  that  the  appeals  numbered  106, 107, 
108,  and  109  of  January  Term,  1879,  be  dis- 
missed at  the  costs  of  the  appellants,  that  the 
style  of  this  appeal.  No.  105,  be  amended  by 
striking  therefrom  the  words  "on  the  claim  of 
Mrs.  Ellen  B.  A.  Mitcheson,"  that  all  the  assign- 
ments be  filed  in  this  case,  and  that  the  costs  of 
this  appeal  be  paid  by  the  appellants,  from  the 
estate  of  J.  Edgar  Thomson. 

Opinion  by  Sharswood,  C.  J. 

Paxson,  J.,  absent  on  January  9,  1880. 

April  2,  1880.  The  Court.  And  now  April 
2/  1880,  it  is  ordered  that  the  decree  heretofore 
entered  in  the  above  case  be  amended  by  striking 
therefrom  the  names  of  The  Oakland  Bank,  Mrs. 
Nancy  Famsworth,  Hugh  Ryan,  Joshua  W. 
Hathaway,  and  Edward  D.  Jewett,  and  that  as 
to  the  claims  of  those  parties  respectively  and  of 
the  Second  National  Bank  of  Bangor  the  decree 
of  the  Orphans'  Court  be,  and  the  same  is  here- 
by affirmed. 

Per  Curiam. 


©ommon  ?|leas— Uato^ 


C.  p.  No.  I. 


September  21,  1880.  • 

Kurz  V.  Eggert  et  al. 
Practice — Beneficial  associations — Suit  by  mem- 
bers for  benefits —Form  of  action — A  member 
of   an  unincorporated   beneficial   association 
cannot  maintain  a  suit  at  law  against  the  offi- 
cers—Act  of  April  28th,  1876. 
Sur  demurrer  to  declaration. 
Assumpsit  to  recover  the  amount  to  be  paid 
during  the  sickness  of  the  plaintiff. 

The  suit  was  against  Charles  Eggert,  president, 
Christian  Berger,  trustee,  and  Martin  Blind, 
treasurer,  of  The  Augusta  Teutonia  Lodge,  No. 
34,  Deutsche  Order  of  Hamgari,  an  unincorpo- 
rated beneficial  association. 

Defendants  demurred  to  the  declaration  on  the 
ground  that  plaintiff  cannot  maintain  an  action 
at  law  against  the  officers  of  said  association. 
Stutzbach  for  demurrer. 
Prior  to  the  Act  of  28  April,  1876  (P.  L.  53, 
Purd.  Dig.  1 981),  members  of  tmincorporated 
beneficial  societies  were  held  to  be  individually 
liable  for  benefits  to  co-members,  because  they 
stood  to  each  other  and  to  strangers  as  partners, 
but  not  until  an  account  was  taken. 

Prichett  r.  Shafer,  2  Weekly  Notes,  317.  ' 

The  Act  of  28  April,  1876  {supra),  provides 
[  that  the  members  slul.l  no  longer  be  individually 
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liable,  but  they  are  still  copartners,  and   suit 
should  be  commenced  by  bill  in  equity. 

Paul  V.  Keystone  Lodge,  3  Weekly  Notes,  408. 

C.  Davis f  contra. 

The  Act  of  28  April,  1876  {supra),  in  declare 
ing  that  such  benefits  shall  be  paid  from  the  treas- 
ury only,  makes  such  associations  quasi  corpora- 
tions. Suit  is  therefore  to  be  brought  against 
the  officers  having  control  of  the  funds. 

The  Court.  Notwithstanding  the  Act  of  28 
April,  i876(j«^tf),suchassociationsstill  continue 
to  be  partnerships.  This  Act  simply  limits  the 
remedy.  It  exonerates  the  members  from  all 
individual  liability,  and  confines  the  execution  to 
the  partnership  property.  We  think  that  such 
an  action  may  be  maintained  at  law.  In  the 
present  instance,  however,  the  suit  is  not  pro- 
perly brought. 

Etemurrer  sustained,  with  leave  to  amend. 

Oral  opinion  by  Aluson,  P.  J.  Peirce,  J., 
concurs. 

C  P.  No.  2.  July  10,  1880. 

Devenny  v.  Building  Association. 
Negotiable  paper — Power  of  building  associations 
to  make. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  an  action  of  assumpsit  upon  two 
drafts  made  in  the  following  form : — 

No.  7.     $S9Zfh*  Philadelphia,  March  17,  1880. 

Treasurer  of  League  Islahd  Loan  and  Building  Asso- 
ciation pay  to  Edward  C.  Quin,  or  order,  live  hundred 
and  ninety-three  -f^,  for  withdrawal  of  five  shares  of 
stock,  first  series. 

By  order  of  Board  of  Directors. 

Eugene  J.  Lindsay,  President. 
Francis  Courtenav,  Secretary. 

Indorsed,  Edward  C.  Quin. 

The  defence  set  up  by  the  affidavit  of  Eugene 
J,  Lindsay,  the  President  of  the  corporation  de- 
fendant, was,  that  Devenny,  the  nominal  plain- 
tiff, was  used  simply  as  a  cover  to  prevent  the 
setting  up  of  the  equitable  defence  which  the 
corporation  had  against  Quin,  the  payee  of  the 
drafts,  and  that  Quin  was  still  the  owner.  This 
equitable  defence  consisted  in  the  fact  that  at 
the  time  the  drafts  were  made  the  corporation 
had  suffered  losses  amounting  to  ^4000,  of  which 
loss  Quin*s  share  was  ^250;  that  Quin  took 
these  drafts  with  notice  of  this  loss  and  of  his 
liability  for  his  share  thereof;  that  the  said  drafts 
were  not  negotiable,  by  reason  of  the  words, 
'*  for  withdrawal  of  five  shares  of  stock,**  appear- 
ing on  their  face,  and  because  the  corporation 
had  no  power  to  issue  negotiable  paper. 

Further,  that  only  50  per  cent,  of  the  funds  of 
the  corporation  could  be  applied  to  the  payment 
of  the  claims  of  withdrawing  stockholders,  and 
that  there  were  now  no  funds  in  the  treasury 
which  could  legally  be  applied  to  the  payment  of 
these  drafts. 


E,  C  Quin,  for  the  rule.  . 

The  affidavit  does  not*  allege  that  these^  losses 
were  not  deducted  before  fixing  the  amount  of 
the  drafts  sued  on ;  nor  is  any  explanation  made 
of  how  the  drafts  happened  to  be  given ;  no  mis- 
take is  alleged,  nor  any  change  of  circumstances 
subsequent  to  the  making  of  the  drafts. 

Maxwell  Stevenson,  contra. 

The  indorsee,  plaintiff,  took  these  drafts  after 
maturity,  and  subject,  therefore,  to  all  the  equi- 
ties existing  between  the  original  parties.  Paper 
to  be  negotiable  must  not  be  confined  to  credit 
upon  any  future  or  contingent  event. 

The  addition  of  the  words,  "payable  in  current 
funds  at  Pittsburg,**  has  been  held  to  destroy  ne- 
gotiability of  a  note. 

Wright  V.  Hart,  44  Pa.  St.  Rep.  454. 
Woods  V,  North,  3  Norris,  407. 

The  Court.  The  affidavit  does  not  allege 
that  the  fines,  etc.,  to  be  deducted,  and  the  in- 
terest to  be  added,  were  not  adjusted  before  the 
instruments  were  executed,  and  there  is  nothing 
on  the  face  of  the  papers  themselves  to  exclude 
this  hypothesis. 

Rule  absolute. 


Or^pijans'  €Durt. 


Sept.  27, 1880. 
Fraley's  Estate. 
Testamentary  power  of  sale  of  real  estate,  in 
discretion  of  executors — -Jurisdiction  of   Or- 
phans^  Court,  where  executors  differ  cts  to 
exercise  of  discretion —  When  an  executor  y  who 
alone  his  contracted  to  sell  at  private  sale,  will 
be  ordered  to  join  in  a  public  sale, 
Sur  petition  for  an  order  on  a  co-executor  to 
join  in  sale  of  real  estate,  answer  and  replica- 
tion. 

The  petition  of  George  S.  Fraley  set  forth  that 
by  the  will  of  Thomas  S.  Fraley  he  provided, 
inter  alia,  that  his  executors  should  have  power 
to  sell  his  real  estate  whenever  they  deemed  it 
proper.  He  appointed  his  sons,  Thomas  S.  Fra- 
ley, Junior,  and  George  S.  Fraley,  his  executors. 
The  petitioner  prayed  for  an  order  on  Thomas 
S.  Fraley,  Jr.,  to  join  in  making  a  public  sale  of 
a  certain  tract  of  real  estate  of  decedent  in  the 
city  of  Philadelphia. 

The  answer  set  forth  an  agreement  by  the  re- 
spondent for  a  private  sale  of  the  property  in 
question  and  prayed  an  order  on  petitioner  to  join 
in  a  deed  with  the  respondent 

A  replication  alleged  great  inadequacy  of  price 
and  dissatisfaction  of  all  the  parties  in  interest  to 
the  sale  alleged  in  the  answer. 
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H^,  F,  Johnson  (with  whom  were  Sellers  dr* 
Thom)^  for  the  petition,  cited  Daily's  Appeal 
(6  Nofris,  487),  as  to  the  jurisdiction  of  the  Or- 
phans* Court. 

[Hanna,  p.  J.  Why  do  you  not  proceed 
with  a  public  sale,  and  then  ask  the  respondent 
f  to  be  enforced  to  complete  it.] 

This  is  a  court  of  equity  and  as  such  has  a  very 
large  discretion ;  if  we  go  on  to  a  public  sale  no 
purchaser  could  be  obtained  in  the  face  of  this 
outstanding  contract  of  sale  of  the  respondent. 

E,  K,  Nichols^  contra. 

Eo  die.  The  Court  granted  the  prayer  of 
the  petition  and  directed  a  decree  for  a  public 
sale  of  the  property  in  question  to  be  entered. 


Sept.  27, 1880. 
Becher's  Estate. 

Overdue  bond  and  marigagt — Payment  into 
Court— Jurisdiction — 7 he  mortgagee  by  his 
will  cannot  impose  new  duties  upon  the  mort- 
gagor, 

Sur  petition  to  pay  money  into  Court,  and 
answer. 

The  petition  of  Joseph  R.  Gardner  and  wife 
sets  forth  that  a  portion  of  the  assets  of  Joseph 
Becher's  estate  consisted  of  the  petitioners'  bond 
and  mortgage,  dated  April  12th,  1869,  payable 
to  decedent  in  ten  years  from  the  date  thereof. 
That  the  testator  hiad  given  the  whole  income 
from  his  estate  to  his  wife  (the  executrix  and 
•  trustee  of  his  will),  for  life,  and  directed  as  fol- 
lows:— 

«*  And  that  my  said  estate  may  be  managed  during  my 
wife's  lifetime  with  as  liitle  embarrassment  as  possible,  I 
authorize  and  empower  my  said  wife,  the  aforesaid  exec- 
utrix and  trustee,  whenever  in  her  discretion  it  may  be 
deemed  advisable,  to  call  in,  collect,  and  receive  the  in- 
vestments on  bond  and  mortgage,  or  otherwise,  and  also 
to  sell  and  dispose  of  any  of  my  real  estate,  either  at  pub- 
lic or  private  sale,  as  to  her  shall  seem  meet,  and  in  the 
event  of  sales  of  real  estate,  to  make  good  and  sufficient 
titles,  duly  executed  and  acknowledged,  to  the  purchaser 
or  purchasers  thereof,  hiit,  her,  or  their  heirs  and  assigns 
forever,  and  investthe  proceeds  coming  to  her  hands  from 
either  real  or  personal  estate  in  good  and  sufficient' securi- 
ties, to  be  approved  of  by  the  Court  of  Common  Pleas,  for 
the  uses  and  purposes  of  this  my  will.  And  such  appro- 
val being  obtained,  the  purchaser  or  purchasers  of  the  real 
estate,  or  the  mortgagors  paying  the  principal  of  any 
mortgage,  shall  not  be  liable  or  res])onsible  for  the  appli- 
cation or  investment  of  the  moneys  so  paid  by  them." 

The  petitioners  averred  the  refusal  of  the  ex- 
ecutrix to  apply  to  the  Orphans'  Court  for 
approval  of  investment  of  the  money  secured  by 
their  bond  and  mortgage,  which  they  desired  to 
pay  off  with  safety  to  themselves,  and  prayed  for 
leave  to  pay  the  principal  and  interest  into 
Court,  and  for  a  decree  requiring  the  executrix 
to  enter  satisfaction  of  the  mortgage. 

The  executrix  filed  her  answer,  admitting  the 
possession  of  the  mortgage  and  the  amount  of 


principal  and  interest  due  thereon,  and  averred 
her  power  to  receive  the  mortgage  debt  and  in- 
terest, satisfy  the  mortgage,  deliver  up  the  bond 
and  other  papers,  and  assign  the  collateral  policy 
of  insurance,  though  the  respondent  should  make 
no  reinvestment  or  secure  the  approval  of  the 
**Court  of  Common  Pleas."  That  she  had  not 
called  in  the  mortgage,  considering  it  a  good  in- 
vestment, and  that  she  would  receive  the  money 
only  because  it  was  due.  She  also  showed  that 
her  administration  had  not  been  settled,  the  de- 
cedent not  being  dead  one  year.  That  she  was 
advised  of  the  want  of  jurisdiction  of  this  Court 
to  receive  any  mortgage  money  under  such  cir- 
cumstances, as  also  that  this  Court  could  not 
compel  her  to  enter  satisfaction  upon  the  said 
mortgage  record,  without  payment  to  her  of  the 
moneys  thereby  secured:  and  prayed  the  dis- 
missal of  the  petition  at  petitioners'  cost. 

E,  Walton  for  petitioners.  The  executrix  has 
refused  to  petition. 

[Hanna,  P.  J.  She  has  power  to  receive  the 
money.] 

The  will  requires  the  petitioners  to  see  to  the 
application  of  the  money. 

[Penrose,  J.  That  would  be  making  a  new 
contract.] 

John  B.  Uhle,  contra. 

October  2,  1880.  The  Court.  Irrespective 
of  the  absence  of  jurisdiction  in  this  Court  to 
authorize  the  mortgagors  to  pay  the  amount  of 
the  bond  and  mortgage  into  Court,  and  direct 
the  executrix  of  the  deceased  mortgagee  to  enter 
satisfaction  of  record,  which  alone  would  be  a 
sufficient  reason  for  refusing  this  petition,  the 
testator  has  attempted  to  impose  upon  his  debtors 
duties  and  liabilities  which  are  clearly  not  bind- 
ing, and  must  be  held  inoperative.  The  debt  in 
this  instance  is  evidenced  by  the  bond  and  war- 
rant, the  payment  of  which  is  secured  by  the 
mortgage.  That  it  is  now  payable  is  admitted, 
and  surely  the  executrix  of  the  obligee  is  fully 
authorized  to  collect  and  receive  the  amount 
and  surrender  all  collaterals,  as  if  the  debt  had 
consisted  of  a  promissory  note,  book  account,  or 
money  loaned  upon  due-bill,  etc.  Nor  is  the 
debtor  to  be  obliged  to  see  to  the  proper  appli- 
cation by  the  executrix  of  the  amount  of  his  debt. 
His  liability  is,  ipso  facto,  discharged  by  its  pay- 
ment, and  his  creditor  is  powerless  to  impose  or 
create  any  further  duty  or  responsibility.  With- 
out passing  upon  the  duty  attempted  to  be  cast 
upon  purchasers  of  the  real  estate  from  the 
executrix  of  seeing  to  the  investment  by  her  of 
the  purchase- moneys,  and  approval  by  the  Court 
of  Common  Pleas,  it  is  sufficient  to  say,  that  no 
such  responsibility  can  be  placed  upon  debtors 
of  the  estate,  and  this  petition  is  accordingly 
dismissed,  at  the  costs  of  peUtioners. 

Opinion  by  Hanna,  P.  J. 
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g)tqpreme  Court. 


May,  *79,  178.  May  16, 1879. 

Noctfaem  Central  Railway  Company  v. 
Commonwealth. 

Nmsafue — Obstruction    of  public    highway — 
Turnpike  road- — Liability  of  railroad  company 
for  nuisance  caused  by  tracks  crossing  turn- 
pike road  in  a  manner  to  obstruct  travel. 

While  the  mere  construction  of  a  railroad  track  across 
a  public  highway,  in  pursuance  of  law,  is  no  nuisance,  it 
must  be  constructed  in  such  a  manner  as  not  to  impede 
trayeL 

Indictment  for  maintaining  a  nuisance  lies  against  a 
nilroad  company  where  the  track  crossing  is  such  as  to 
cause  a  dangerous  obstruction  to  travel. 

The  fiict  that  the  crossing  has  exbted  in  its  present  con- 
dition for  twenty-four  years  is  no  answer  to  an  indictment 
for  maintaining  a  nuisance,  as  the  Statute  of  Limitations 
runs  not  against  the  Commonwealth. 

A  turnpike  road,  constructed  by  a  turnpike  corporation, 
on  which  tolls  are  collected,  is  a  *<  public  highway'*  in  so 
iar  that  an  indictment  will  lie  against  one  obstructing  it, 
as  for  a  public  nuisance. 

Error  to  the  Quarter  Sessions  of  Cumberland 
County. 

Indictment  against  the  Northern  Central 
R.  R.  Co.  for  maintaining  a  nuisance  in  a  public 
highway,  to  wit,  the  Hanisburg  and  Chambers- 
burg  Turnpike  Road,  by  building  an  embank- 
ment or  raihroad  crossing  thereon.  The  defend- 
ant filed  a  special  plea,  setting  forth  that  the 
turnpike  is  not  a  public  road  or  highway ;  that 
the  dirt,  stones,  and  embankment  set  forth  in 
the  indictment,  are  the  stone,  ties,  plank,  and 
rails  of  the  railway  track  of  the  said  defendant, 
laid  down  in  pursuance  of  its  charter  granted  by 
Act  of  Assembly;  that  the  same  has  been  held, 
used,  and  enjoyed  as  it  now  stands  for  a  period 
of  twenty-four  years  and  upwards ;  and  ihaX,  by 
Act  of  Assembly  of  24  April,  1806,  a  remedy  is 
provided  to  compel  officers  to  keep  in  proper 
repair  such  artificial  roads  as  the  turnpike  in  this 
case. 

The  Court  overruled  the  special  plea,  and  en- 
tered judgment  quod  respondectt  ouster.  Upon 
trial,  the  jury  rendered  a  special  verdict,  finding 
the  fiwits  constituting  a  nuisance,  and  concluding 
as  fdlowg:  **If  the  turnpike  road  is  a  public 
Vot.  IX.—  ^ 


highway  within  the  contemplation  of  the  law, 
permitting  an  indictment  for  the  obstruction  of 
travel  on  highways;  and  if  the  railroad  com- 
pany is  hable  to  indictment  for  obstructing  the 
road  in  the  manner  in  which  they  have  done  in 
the  construction  of  their  road  over  said  turnpike 
as  herein  before  set  out,  then  we  find  the  de-  • 
fendant  guilty  in  manner  and  form  as  it  stands 
indicted;  otherwise  we  find  the  defendant  not 
guilty.*' 

The  Court  (Herman,  P.  J.)  being  of  opinion 
(i)  that  the  said  turnpike  is  a  public  highway, 
and  (2)  that  the  defendant  is  liable  to  indict- 
ment for  obstructing  the  same,  which  it  has 
done  in  the  construction  of  its  railroad  on  it, 
entered  a  verdict  of  guilty,  and  judgment 
thereon. 

The  defendant  took  this  writ,  assigning  for 
error  the  decision  of  the  Court. 

John  Hays  (with  him  A.  B.  Sharpe),  for 
plaintiff  in  error. 

A  turnpike  is  not  a  public  highway  within  the 
meaning  of  the  law,  allowing  an  indictment  for 
obstructing  a  highway. 

Act  June  13,  1836,  Sec.  68,  Purdon's  Dig.»  1284, 
pi.  99. 

Act  March  31,  i860.  Sec.  13,  Id.  336,  pi.  108. 
The  word  «*  highway"  denotes  a  way  that  is 
common  to  all  persons. 

Harding  v.   Inhabitants  of  Midway,    10  Metcalf, 
469. 

3  Bacon's  Abridgment,  493,  Highways. 

Wood's  Law  of  Nuisance,  235. 
The  **  public  road  or  highway,"  within  the 
meaning  of  the  law,  is  one  laid  out  in  the  man- 
ner provided  by  the  Road  Law  of  1836,  and  its 
supplements. 

Clark  V.  Com.,  9  C.  114. 
The  turnpike  is  not,  by  its  act  of  incorpora- 
tion, declared  a  highway,  nor  has  it  any  analogy 
to  a  public  road. 

Com.  V.  Penn.  Canal  Co.,  16  P.  F.  Sm.  42. 

Pittsburgh  &  C.  R.  R»  Co.  v.  S.  W.  Penn.  Raihraj 
Co.,  27  P.  F.  Sm.  185. 

Iron  City  Bank  v.  Pittsburgh,  i  Wr.  340, 

Southwark  R.  R.  Co.  v,  Philadelphia,  1 1  Wr.  323. 

Bellinger  v.  Burial  Ground  Soc,  10  B.  137.  ! 

Phila.  &  Trenton  R.  R.  Co.'s  case,  6  Whart,  44. 

Carver  V.  Paul,  12  H.  211. 

Southwark  R.  R.  Co.  v.  Phila.,  1 1  Wr.  314. 

Baird  v.  Rice,  13  P.  F.  Sm.  489. 

Township  of  Newlin  v.  Davis,  27  P.  F.  Sm.  317. 

Mahanoy  Twp.  v.  SchoUy,  3  Norris,  140* 

Rnpho  V.  Moore,  18  P.  F.  Sm.  404. 

Phoenixville  v.  Phcenix  Iron  Co.,  9  Wr.  135. 

Penn.  R.  R.  Co.  v.  Duquesne  Borough,  10  Id.  223. 

Chagrin  Falls  &  C.  P.  R.  R.  Co.  v.  Cane,  2  Ohio 
St.  RpU.  419. 

Com.  V.  Fisher,  I  P.  &  W.  465. 

Chambersburg  &  Bedford  Turnpike  Co.  v.  Franklin 
County,  6  S.  &  R.  233. 

Wilson  V.  AUegheny  City,  29  P.  F.  Sm.  278, 

Breed  v.  Allegheny  City,  4  Norris,  217. 

The  railway  company  has  the  right  to  obstruct 
the  turnpike  in  the  manner  it  has  done. 
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Com.  V.  Erie  &  Northeast  R.  R.  Co.,  3  C.  355. 
Little   Miami  R.    R.   Co.  v.   Com.,  16  American 

Railway  Rpts.  285. 
Nashville  and  Decatur  R.  R.  v.  The  State,  15  Id.  234. 
Town  Council  v.  Providence  &  Springfield  R.  R., 
6  Id.  139. 
This  railway  was  a  public  work  for  the  public 
good,  authorized  by  law,  hence  not  indictable. 
6  Barbour,  313;  7  Id.  508;    13  Id.  646;  10  Id. 

360;  18  Id.  247. 
Danville,  Hazleton,  and  Wilkesbarre  R.  R.  Co.  v. 
Com.,  23  P.  F.  Sm.  29. 
An  indictment  will  not  lie  against  the  railway 
for  the  non-repair  of  the  turnpike  road  when  the 
charter  of  the  latter  provides  a  remedy ;  in  such 
cases  the  specific  remedy  should  be  followed. 
Act  Feb.  24,  1806,  p.  L.  362-3. 
Com.  V,  Evans,  13  S.  &  R.  426. 
Hellines  v.  Com.,  5  Rawie,  64. 
Criswell  v,  Clufh,  3  W.  330. 
McElhiney  v.  Com.,  10  H.  365. 
Com.  V,  Capp,  12  Wr.  53. 
George  S.  Emig  and  5.  Hepburn  (with  them 
F,  B.  Beltzhoover)^  for  defendant  in  error. 

A  turnpike  is  as  much  a  public  highway  as 
any  other  road  can  be,  and  the  courts  have  re- 
peatedly recognized  such  roads  as  public  high- 
ways, both  in  the  criminal  courts  on  indictment, 
and  in  the  civil  courts,  when  the  question  was 
material  to  the  issue  before  them. 
Com.  V.  Wilkinson,  16  Pick.  175. 
Straits  Turnpike  Co.  v,  Hoadley,  1 1  Conn.  464. 
Rex  V,  Sir  John  Morris,  I  Bam.  &  Ad.  441. 
Lancaster  Turnpike  Company  v,  Rogers,  2  B.  1 14. 
The  railroad  has  no  right  to  obstruct   the 
road  in  the  manner  done  by  the  crossing. 
Act  Feb.  19,  1849,  Sec.  12,  P.  L.  84. 
The  jury  find  that  the  obstruction  is  dangerous. 
The  railway  has  no  right  to  its  crossing  from  its 
use  of  it  for  twenty-four  years  and  up^i'ards,  as 
claimed  by  plaintiff  in  error — ^^^ Nullum  tempus 
occurril  regiy 

City  of  Rochester  v.  Erickson,  46  Barb.  92. 
For  history  of  turnpike  roads,  see  Proprietors, 
etc.,  V,  Southampton  R.  W.  Co.  (6  Meeson  & 
Welsby,  428.) 

Oct.  6,  1879.  The  Court.  It  is  well  re- 
cognized law  that  an  indictment  will  lie  against 
a  corporation,  not  municipal,  for  the  creation 
and  maintenance  of  a  public  nuisance.  (Reg.  v. 
Great  North  of  England  Railway,  9  Q.  B.  315  ; 
Dater  v,  Troy  R.  R.  Co.,  2  Hill,  629;  Chest- 
nut Hill  Turnpike  v.  Rutter,  4  S.  &  R.  6; 
Delaware  Div.  Canal  Co.  v.  Com'th,  10  P.  F. 
Smith,  367.)  This  indictment  charges  the 
plaintiff  in  error  with  having  unlawfully  and  in- 
juriously obstructed  a  public  highway.  The  ob- 
structioQ  in  question  is  in  a  turnpike,  and  caused 
by  the  manner  in  which  the  railroad  crosses  the 
same.  The  special  verdict  finds  the  mound, 
caused  by  the  railway  crossing  the  turnpike, 
«*  amounts  to  a  serious  inconvenience,  and  a 
dangexous  obstruction   to  travel."     The  mere 


construction  of  a  railroad  track  across  a  public 
highway,  in  pursuance  of  law,  is  no  nuisance. 
(Danville  R.  R.  Co.  v.  Com.,  23  P.  F.  Smith, 
29.)  But  it  must  be  constructed  in  such  a  man- 
ner as  '*  not  to  impede  the  passage  or  transporta- 
tion of  persons  or  property  along  the  same." 
(Act  of  19th  February,  1849,  Furd.  Dig.  1220.) 
The  necessary  running  of  trains  across  the  high- 
way is  not  the  cause  of  complaint  here.  It  is 
the  construction  of  a  permanent  obstacle  in  the 
highway  which  is  **a  dangerous  obstruction  to 
travel,"  and  the  maintenance  of  it  there.  Such 
an  obstruction  of  a  public  highway  is  clearly  a 
nuisance. 

It  is  contended,  however,  that  a  turnpike 
constructed  by  a  corporation  is  not  a  public 
highway.  The  main  object  and  purpose  of  a 
tiurnpike  is  to  provide  a  public  highway  of  a  su- 
perior quality.  That  it  is  not  a  private  road  or 
way  is  very  clear.  It  is  not  constructed  under 
the  supervision  of  municipal  officers ;  yet  it  is 
by  virtue  of  public  authority,  and  for  public  pur- 
poses. It  is  for  the  use  of  every  person  de- 
siring to  pass  over  it,  on  payment  of  the  toll 
established  by  law.  It  differs  from  the  common 
highway  in  the  fact  that  it  is  not  constructed  in 
the  first  instance  at  the  public  expense,  and  the 
cost  of  construction  is  reimbursed  by  the  pay- 
ment of  toll  imposed  by  authority  of  law.  Its 
use  is  common  to  all  who  comply  with  the  law. 
The  same  public  annoyance  and  injury  arises 
from  its  obstruction  as  if  it  was  a  common  high- 
way ;  hence  in  Lancaster  Turnpike  Co.  r.  Ro- 
gers (2  Barr,  114),  it  was  said  that  when  the 
turnpike  company  ceased  to  use  a  building 
erected  in  part  on  the  turnpike  as  a  toll-house, 
it  ceased  to  be  there  for  a  lawful  purp)Ose,  and 
became  a  public  nuisance.  Common  under- 
standing and  public  policy  unite  in  requiring  us 
to  hold  that  a  turnpike  is  a  public  highway  in  so 
far  that  an  indictment  will  lie  against  one  ob- 
structing it,  as  for  a  public  nuisance.  It  was  so 
held  in  Com.  v,  Wilkinson  (16  Pick.  175). 

The  Statute  of  Limitations  runs  not  against  the 
Commonwealth.  Twenty- four  years  of  con- 
tinued nuisance  create  no  presumption  of  a  grant 
therefrom  to  maintain  the  same.  Nor  does  the 
fact  that  the  Act  of  Assembly  gives  the  turn- 
pike company  a  specific  remedy  for  an  injury 
to  its  rights,  impair  the  separate  rights  of  the 
Commonwealth.  The  owner  of  the  fee  of  land 
over  which  a  common  highway  passes,  may 
maintain  trespass  against  one  who  deposits  and 
maintains  materials  thereon.  (Lewis  v,  Jones, 
I  Barr,  336.)  Yet  this  in  no  wise  bars  the 
right  of  the  Commonwealth  to  indict  for  the 
same  act.  So  in  the  present  case,  the  right  of 
the  Commonwealth  to  redress  a  public  wrong  is 
very  clear.  It  is  no  sufficient  answer  to  the 
wrong  committed  by  the  plaintiff  in  error  to 
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prove  that  it  would  require  an  expenditure  of 
from  five  thousand  to  eight  thousand  dollars  to 
so  lower  the  bed  of  the  turnpike  as  to  allow  it  to 
pass  under  the  railroad.  Whether  that  is  the 
least  expensive  manner  of  removing  the  danger- 
ous obstruction  we  are  not  informed ;  but  if  it 
be,  the  sum  is  not  so  great  as  to  absolve  the  rail- 
road company  from  its  duty  of  so  making  the 
crossing  that  it  shall  not  endanger  the  reasonable 
passage  of  persons  and  transportation  of  property 
over  the  turnpike. 

The  learned  Judge  committed  no  error. 
Judgment  afi&rmed. 

Opinion  by  Mercur,  J.  Woodward  and 
Paxson,  JJ.,  absent. 


May,  '80,  112.  June  8,  1880. 

Clement  v.  Commonwealth  ex  rel, 
Buela  Mettler. 

Amendment — Parties — Addition  of  the  Common- 
wealth  as  statutory  plaintiff'  in  suit  on  official 
bond — Permissible  even  after  original  cause  of 
action  barred^  where  defendant  is  not  injured 
thereby — Suits  on  official  bonds — Act  of  June 
14,  18 j6 — Separate  suits,  in  name  of  Com- 
monwealthf  may  be  maintained  against  the 
principal  and  each  of  the  sureties. 

A  suit  was  brought  against  a  surety  on  an  official  bond 
of  a  prothonotary,  in  the  individual  name  of  the  injured 
party  as  plaintiff,  instead  of  in  the  name  of  the  Common- 
wealth suggesting  the  name  of  (he  party  suing  out  the 
writ,  as  directed  by  Act  of  Assembly,  llie  praecipe  and 
summons  recited  that  the  suit  was  on  the  official  bond. 
After  appearance,  declaration,  and  plea,  and  after  the 
original  cause  of  action  had  been  barred  by  the  Statute  of 
Limitations,  the  G>urt  permitted  the  record  to  be  amended 
by  makinsf  the  Commonwealth  a  party  plaintiff: 

Nehlt  that  the  amendment  was  prof^rly  permitted,  as 
no  new  cause  of  action  was  introduced,  and  no  injury 
was  worked  thereby  to  the  defendant. 

An  official  bond,  signed  by  a  principal  and  his  sureties, 
is  a  joint  and  sevenU  obligation,  and  while  the  Act  of 
June  14,  1836  (P.  L.  639),  prohibits  the  bringing  of  sepa- 
rate actions  by  different  plaintiff  on  the  same  official  bond, 
there  is  no  prohibition  of  a  separate  suit,  in  the  name  of 
the  Commonwealth  as  plaintiff,  against  each  obligor  in 
the  bond. 

Error  to  the  Common  Pleas  of  Northumber- 
land County. 

Debt  on  an  official  bond.  The  suit  was  origin- 
ally entered,  May  i,  1877,  in  the  name  of  Buela 
Mettler,  plaintiff,  v>  Ira  T.  Clement,  defendant. 
The  praecipe  and  summons  recited  that  the  action 
was  on  the  official  bond  of  W.  D.  Haupt,  as 
prothonotary  of  Northumberland  County.  The 
defendant  having  appeared,  a  narr.  in  debt  on 
official  bond  was  filed^  and  on  August  20,  1879, 


the  defendant  was  ruled  to  plead.  September  24, 
1879,  defendant  pleaded  non  est  factum. 

On  November  18,  1879,  plaintiff  presented  a 
petition  to  the  Court  to  amend  the  name  of  the 
plaintiff  so  as  to  read :  **  The  Commonwealth  of 
Pennsylvania,  suggesting  Buela  Mettler.'*  Ob- 
jected to,  because  it  appears,  by  the  declaration 
filed,  that  the  cause  of  action  occurred  April  25, 
1872,  and  the  limitation  of  seven  years  fixed  by 
the  Act  of  April  4,  1798,  §  4  (Purd.  Dig.  933, 
pi.  29)  having  expired,  the  proposed  amendment 
would  be  equivalent  to  bringing  a  new  suit. 
Objection  overruled,  and  amendment  allowed ; 
exception;  (first  assignment  of  error). 

The  defendant  thereupon,  by  leave  of  the 
Court,  withdrew  his  plea  of  non  est  factum,  and 
pleaded  specially :  (i)  That  prior  to  the  amend- 
ment Buela  Mettler  was  not  entitled  to  bring 
suit  in  her  individual  name,  as  plaintiff,  on 
the  said  official  bond.  (2)  That  prior  to  the 
amendment  admitting  the  Commonwealth  as 
plaintiff,  the  action  was  barred  by  the  Statute  of 
Limitations.  (3)  That  other  parties  on  said  bond, 
two  of  whom  are  dead  and  one  living,  were  not 
joined  as  defendants.  {4)  That  in  a  prior  action 
on  the  same  official  bond  brought  in  the  name  of 
the  Commonwealth,  to  use  of  said  Buela  Mettler, 
against  the  principal  therein,  W.  D.  Haupt,  a 
verdict  had  been  entered  in  favor  of  the  plaintiff 
therein  in  the  full  amount  of  the  penalty ;  and 
two  actions  upon  the  same  official  bond  would 
be  contrary  to  the  Act  of  April  14,  1836. 

Replication,  and  demurrer  thereto. 

After  argument  the  Court  overruled  thtf  de- 
murrer, Elwell,  p.  J.  (holding  special  Court), 
delivering  the  following  opinion :  *  *  Official  bonds 
of  prothonotaries  and  their  sureties  are  required 
by  Act  of  14th  April,  1834,  to  be  joint  and  sev- 
eral  Before  the  passage  of  the  Act  of 

14th  June,  1836,  joint  and  several  actions  were 
maintainable  on  joint  and  several  official  bonds 
by  each  person  claiming  a  several  interest.  Espe- 
cially was  this  the  case  in  actions  upon  sheriff^s 
bonds  under  the  Act  of  1803.  (Beeson  v.  The 
Commonwealth,  13  S.  &  R.  249.) 

"It  is  contended  that  the  Act  of  1836  pro- 
hibits the  bringing  of  separate  actions  against  the 
obligors  in  official  bonds,  on  the  ground  that  it 
provides  that  there  shall  be  but  one  judgment,  in 
favor  of  the  Commonwealth,  upon  such  bonds. 
This  contention  is  no  doubt  correct  to  the  extent 
that  separate  judgments  cannot  be  entered  against 
the  same  party  at  the  instance  of  different  parties. 
Nor  can  two  judgments  be  entered  either  against 
all  of  the  parties  jointly  nor  against  any  one  sep- 
arately. In  other  words  there  can  be  but  one 
suit  and  one  judgment  for  the  penalty  against  any 
of  the  obligors.  The  cases  of  Commonwealth  v, 
Straub  (11  Casey,  137),  and  Commonwealth  r. 
Cope  (9  Wright,  161),  decide  that  the  pendency 


Digitized  by 


Google 


132 


WEEKLY  NOTES  OF  CASES. 


of  a  prior  suit  upon  an  official  t>ond  may  be 
pleaded  in  bar  of  a  second  action.  But  these 
cases  do  not  touch  the  question  raised  by  this 
record.  In  these  cases  the  plaintiff  attempted  to 
recover  a  second  judgment  against  the  same  party, 
^ich  the  Court  held  he  could  not  do.  In  no 
case  has  it  been  held,  that  suit  may  not  be  brought 
and  judgment  recovered  against  a  party  to  a  bond 
according  to  the  terms  of  his  bond.  Estates  of 
deceased  co-obligors  are  not  discharged  by  their 
death.  But  their  representatives  cannot  be  sued 
jointly  with  the  survivors  (i  Chitty  PI.  50 ;  Bee- 
son  V.  Commonwealth,  supra).  Here  then  is 
one  case  where  the  action  must  be  separate.  The 
Act  of  1836  cannot,  I  apprehend,  be  construed 
as  impliedly  changing  the  common  law  in  this 
respect,  and  requiring  a  joint  action  in  such  a 
case.  No  case  has  been  cited  on  the  argument, 
nor  can  any  be  found  which  holds  that  an  action 
brought  against  them  and  the  survivors  would  lie. 
But  a  separate  action  may  be  maintained  against 
them. 

*«  It  follows  that  the  Act  of  1836  was  not  in- 
tended to  change  the  law  further  than  to  prevent  re- 
peated actions  against  the  same  person,  and  at 
the  same  time  to  afford  ample  remedy  to  all 
persons  interested.  In  doing  this,  there  is  mani- 
fested no  intention  to  prevent  the  parties  upon 
official  bonds  being  subject  to  a  recovery  of  the 
penalty  by  action  according  to  their  contract. 

**  It  is  admitted  by  the  demurrer  that  at  the 
time  it  was  filed  no  judgment  had  been  ren- 
dered in  favor  of  the  Commonwealth  in  any 
other  suit  on  the  bond.  There  had  been  a  ver- 
dict, but  no  judgment  entered  thereon.  But  if 
there  had  been  a  judgment,  the  right  to  maintain 
a  suit  against  a  several  obligor  would  have  been 
preserved  to  the  plaintiff  by  the  Act  of  i  ith  April, 
1848  (Purd.  Digest,  1121),  which  provides,  that 
a  recovery  against  one  or  more  joint  and  several 
obligors  without  any  plea  in  abatement  that  all 
were  not  joined,  shall  not  be  a  bar  to  any  subse- 
quent suit  against  any  person  who  might  have 
been  joined  in  the  action  in  which  judgment  was 
obtained.  This  Act  is  general  in  its  terms,  and 
is  applicable  as  well  to  official  bonds  as  to  other 
obligations.  It  has  never  been  the  law  in  this 
State  that  the  bringing  of  a  separate  suit  against 
a  joint  and  several  obligor  operates  as  a  discharge 
01  another  obligor  or  of  the  estate  of  a  deceased 
obligor.  Formerly  where  suit  was  brought  against 
all  the  obligors  jointly  and  severally  bound,  and 
one  died,  his  estate  was  discharged.  (Miller  v. 
Reed,  27;  3  Casey,  244.)  This  was  remedied 
by  the  3d  section  of  the  Act  of  1848. 

"The  defendant  has  not  denied  the  cause  of 
action  set  forth  in  the  declaration.  The  plea  is 
essentially  a  plea  in  bar.  The  replication  is  in 
effect  an  admission  of  the  facts  alleged  in  the  plea 
with  one  or  two  additional  facts  admitted  by  the 


demurrer.  The  patties  have  chosen  to  stake  the 
result  upon  the  question  whether  a  separate  action 
can  be  sustained  against  the  defendant,  after  suit 
brought  and  verdict  rendered  against  another  co- 
obligor,  two  other  of  the  co-obligors  being  dead. 
Upon  the  admitted  facts  I  am  of  opinion  that  the 
action  is  rightly  brought,  that  the  demurrer  of  the 
defendant  cannot  be  sustained  and  that  the  plain- 
tiff is  entitled  to  judgment  for  the  penalty  of  the 
bond — and  that  Buela  Mettler,  at  whose  instance 
the  suit  is  brought,  is  entitled  to  judgment  for 
amount  of  the  damage  ^et  forth  in  the  declara- 
tion.'' 

Jiidgtnent  was  entered  accordingly  in  favor  of 
the  Commonwealth,  in  the  penal  sum  of  #5000, 
and  in  favor  of  Buela  Mettler  for  ^1458,  with  in- 
terest, from  November  19,  1879.  The  defend- 
ant took  this  writ,  assigning  for  error  the  allow- 
ing of  the  amendment  to  the  record,  and  the 
overruling  of  the  demurrer,  and  entry  of  judg- 
ment for  plaintiff. 

S.  B.  Boyer  and  T.  H.  Purdy,  for  plaintiff  in 
error. 

The  Act  of  1836  provides  that  in  suits  upon 
official  bonds  **the  writ  shall  be  issued  in  the 
name  of  the  Commonwealth,  and  the  names  of 
the  persons  by  whom  the  same  shall  be  sued  out 
shall  be  suggested  as  plaintiffs  therein."  The 
issuing  of  the  writ  in  this  case,  not  in  the  name 
of  the  Commonwealth,  but  in  that  of  an  indi- 
vidual, cannot  toll  the  Statute  of  Limitations,  t 
That  the  praecipe,  summons,  and  narr.  gave  notice 
that  the  suit  was  intended  to  be  upon  an  official 
bond  was  immaterial,  for  the  Act  giving  a  special 
remedy  does  not  require  this,  but  what  it  does 
require  must  be  strictly  complied  with. 

While  the  Courts  have  large  statutory  and  com- 
mon law  powers  of  amendment  to  remedy  formal 
mistakes,  amendments  changing  the  cause  of 
action,  or  giving  vitality  to  a  cause  of  action 
which  has  been  barred  by  limitation,  are  never 
permissible. 

Kaul  V,  Lawrence,  23  Sm.  410. 

Trego  V,  Lewis,  8  lb.  463. 

Kille  V,  Ege,  i  Norris,  102. 

Leeds  «/.  Lockwbod,  3  lb.  70. 
The  statutory  remedy  for  enforcing  official 
bonds,  given  by  the  Act  of  1836,  is  exclusive 
and  prohibitory  of  any  other,  and  this  remedy 
provides  for  one  action,  and  only  one,  in  tlie 
name  of  the  Commonwealth,  in  the  fruition  of 
which  injured  parties  may  participate. 

Commonwealth  v.  Cope,  9  Wr.  161,  per  Strong,  J., 
on  pp.  164,  165. 

Commonwealth  tr.  Strapb,  f  i  Cas.  142,  143. 

5.  P,  Wolvertortj  for  defendant  in  error. 

The  defendant,  having  been  notified  by  the 
recital  in  the  summons,  and  averments  in  the 
narr. ,  that  the  suit  was  against  him  as  a  surety 
on  the  official  bond,  and  having  appeared  and 
pleaded,  was  not  injured  by  the  allowing  of  the 
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amendment,  in  the  correction  of  the  formal  misr 
take  in  the  name  of  the  party  plaintiff.  Under 
the  Act  of  May  4, 1852,  the  Court  had  full  power 
to  permit  the  amendment.  No  question  arises 
under  the  Statute  of  Limitations. 

Peniuu  R.  R.  Co.  v.  Keller  and  wife,  17  Sm.  300. 

Wilson  V,  Mechanics*  Savings  Bank,  9  Wr.  488. 
We  do  not  claim  that  more  than  one  action  on 
the  official  bond  of  a  prothonotary  can  be  main- 
tained against  any  one  surety,  or  against  any  one 
of  the  obligors,  but  we  do  contend  that  any 
party  injured  may  bring  suit  severally  against 
each  obligor  until  he  has  obtained  satis4ction  or 
payment  of  his  claim  under  the  bond. 

June  22,  1880.  The  Court.  Judicial 
authority  has  not  abridged  the  benefits  of  the 
statutory  provision,  that  in  all  actions  the 
**  Courts  siiall  have  power,  in  any  stage  of  the 
proceedings,  to  permit  amendments  by  chang- 
ing or  adding  the  name  or  names  of  any  party, 
pUuntifT  or  defendant,  whenever  it  shall  appear 
to  them  that  a  mistaJce  or  omission  has  been 
made  in  the  name  or  names  of  any  such  party." 
Adding  the  name  of  the  Commonwealth  as  legal 
plaintiff  was  within  the  letter  and  spirit  of  the 
statute,  and  an  amendment  which  the  Court  had 
no  power  to  refuse. 

BeulaMettler  commenced  suit  ''on  the  official 
bond  of  William  D.  Haupt  as  prothonotary  of  the 
county  of  Northumberland,  in  the  sum  of  five 
thousand  dollars"  as  appears  in  both  praecipe  and 
summons ;  and  the  declaration,  filed  before  the 
end  of  seven  yeats  from  the  date  of  the  cause  of 
action,  was  drawn  in  the  name  of  the  Common- 
wealth of  Pennsylvania  suggesting  Beula  Mettler 
as  the  plaintiff.  The  ground  of  the  suit  and  the 
name  of  the  plaintiff  in  interest  were  explicitly 
set  forth  in  the  original  writ  and  pleadings,  and 
have  not  been  changed ;  the  omission  of  the  un- 
interested but  necessary  legal  plaintiff  has  been 
supplied.  Surely  no  real  injury  was  done  to  the 
defendant  \  he  was  served  with  process,  appeared 
to  the  action,  and  knew  the  law  permitted 
amendment.  This  is  not  the  case  of  a  change 
in  the  subject  of  the  action,  nor  of  the  name  of 
the  actor  in  bringing  the  suit,  nor  of  the  addi- 
tion of  a  defendant,  but  of  adding  a  mere  legal 
plaintiff  who  had  nothing  to  do  in  the  commence- 
ment or  conduct  of  the  suit.  Therefore  the 
principle  stated  in  Kaul  v,  Lawrence  (23  P.  F.  S. 
410),  relied  on  by  the  defendant,  will  not  avail 
him.  Had  the  name  of  Beula  Mettler  been 
struck  out  and  the  name  of  another  inserted,  or 
another  plaintiff  in  interest  added,  or  the  descrip- 
tion of  the  subject  of  the  suit  changed,  then,  in- 
deed, the  defendant  could  well  have  insisted  on 
the  principle  that  no  amendment  should  deprive 
him  of  the  benefit  of  the  Statute  of  Limitations, 
or  other  meritorious  defence,  as  against  the  actor 
added,  or  the  subject  as  newly  described. 


The  second  question  presented  is,  whether 
separate  actions  may  be  brought  against  the  ob- 
ligors on  the  official  bond  of  a  prothonotary, 
which  is  joint  and  several,  as  it  is  required  to  be 
by  statute.  This  is  clearly  answered  in  the 
opinion  of  the  learned  Judge  of  the  Common 
Pleas.  The  rule  is,  that  when  the  obligation  is 
joint  and  several  the  obligee  is  at  liberty  to  sue 
all  the  obligors  jointly,  or  each  of  them  sepa- 
rately. Unable  to  gainsay  the  general  application 
of  the  rule,  the  defendant  contends  it  is  abro- 
gated by  the  Act  of  June  14,  1836  (P.  L.  639), 
as  respects  actions  on  official  bonds.  Prior  to 
this  statute  as  many  suits  might  have  been  brought 
on  an  official  bond  as  there  were  persons  hold- 
ing several  interests,  as  often  as  damages  were, 
sustained,  and  that  was  the  mischief  it  was  in- 
tended to  remedy  by  permitting  but  one  suit,  to 
be  so  conducted  as  to  give  every  person  having  a 
claim  the  advantage  of  a  trial  as  fully  as  if  he  had 
a  separate  action.  The  Act  defines  and  regulates 
the  remedy  on  official  bonds  so  as  to  require 
every  person  interested  to  join  in  the  suit  com- 
menced, instead  of  bringing  one  .  for  himself. 
The  pendency  of  a  suit  on  such  bond  is  a  bar  to 
a  subsequent  action  on  the  same  instrument, 
against  the  same  parties,  and  may  be  pleaded, 
^om.  V.  Straub  et  al.,  11  Casey,  137 ;  Com.  v. 
Cope  et  al.y  9  Wr.  161.)  In  those  cases  the 
actions  were  against  the  same  parties  as  in  the 
former  suits,  and  there  was  no  question  as  to 
the  right  to  bring  a  separate  action  against  each 
obligor.  Had  the  Legislature  intended  to  take 
away  such  right  it  would  have  been  easy  to  say  so, 
and  also  highly  proper  to  have  defined  the  pro- 
cedure where  one  or  more  of  the  obligors  had 
died.  A  right  at  common  law  is  not  abrogated, 
unless  there  be  clear  repugnancy.  The  Act  con- 
tains no  prohibition  of  separate  suits  against  the 
officer  and  each  of  his  sureties.  It  provides  that 
the  obligors  may  plead  performance  of  the  con- 
dition of  the  bond  so  far  as  respects  the  person 
or  persons  conducting  the  suit,  and  that  may  be 
done  as  readily  when  sued  separately  as  jointly.  . 

Judgment  affirmed.  ^ 

Opinion  by  Trunkey,  J. 


Oct  &  Not.  '79,  278.  Oct  9,  1879. 

Dilworth'8  Appeal. 

Equity — Injunction — Powdermagatine — Proper 
location  for — Controlling  elements  for  deter- 
mining what  is — Landlord  and  tenant*— -Lessee 
at  will  or  by  parol  unable  to  maintain  cu:tion  to 
abate  offensive  but  lawful  business  to  existence 
of  which  landlord  hcts  given  consent. 

When  a  storehouse  for  explosive  materials  is  erected 
and  the  Court  is  satisfied  that  such  buildings  hare  not 
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been  multiplied  beyond  the  business  requirements  of  the 
neighborhood,  and  that  the  one  in  question  is  well  built 
and  situated  in  a  tolerably  isolated  position  so  as  to  en- 
danger as  few  persons  and  as  little  property  as  possible, 
and  yet  be  reasonably  accessible  as  a  point  of  supply  and 
distribution,  an  injunction  will  not  be  issued  against  its 
maintenance. 

Wier's  Appeal,  24  Smith,  230,  distinguished. 

If  a  tenant  holds  his  lease  at  will  or  by  mouth,  and  his 
landlord  grants  that  a  lawful  and  necessary,  yet  offensive 
or  dangerous  factory  or  magazine  may  be  erected,  the 
tenant  has  not  a  right*of  action  for  its  prevention. 

Appeal  from  the  Common  Pleas  No.  2,  of  Al- 
legheny County. 

Bill  in  equity,  filed  by  Crawford  Robinson  and 
forty-seven  others  against  Charles  R.  Dilworth 
and  others,  alleging  that  defendants  were  erect- 
ing a  powder  magazine  in  such  a  manner  and  in 
such  a  locality  that  the  construction  and  main- 
taining thereof  would  greatly  endanger  the  lives 
and  properties  both  of  respondents  and  their 
families,  residents  of  the  vicinity,  and  also  the 
lives  and  properties  of  the  public  travelling  upon 
the  neighboring  highway ;  further  alleging  that 
the  construction  of  said  magazine  would  greatly 
depreciate  the  value  of  complainant's  property, 
and  prove  a  common  nuisance,  and  therefore 
praying  for  an  injunction  to  restrain  the  erection 
thereof. 

Dilworth  filed  an  answer  denying  that  the 
magazine  would  be  dangerous  or  obnoxious  in 
the  manner  set  forth  in  the  bill.  A  replication 
was  filed,  and  the  case  referred  to  W.  A.  Stone, 
Esq.,  as  toaster,  who  reported  from  the  evidence 
adduced  before  him,  substantially  as  follows: — 

The  magazine  in  question  was  erected  in  Penn 
Township,  Allegheny  County,  about  seven  miles 
from  the  court-house,  in  the  city  of  Pittsburgh, 
but  only  about  255  feet  from  the  city  line.  It 
was  situated  about  two  miles  from  the  nearest 
built-up  district,  in  a  broken,  rugged,  hilly  re- 
gion, sparsely  populated,  in  which  land  would 
not  be  likely  for  some  years  to  be  in  demand  for 
building  purposes,  and  which  was,  therefore,  well 
adapted  for  a  powder  magazine.  Within  a  radius 
of  a  half  mile  from  the  building,  there  were  but 
twenty-six  dwelling-houses,  inhabited  by  thirty- 
eight  families;  of  these  the  nearest  was  but  100 
feet,  the  furthest  off,  2640  feet.  The  ten  nearest 
houses,  all  within  a  radius  of  about  1000  feet  of 
the  magazine,  were  old  shanties  of  little  value, 
leased  by  the  month  by  miners  working  upon  a 
neighboring  coal  tract  which,  the  evidence  showed, 
was  nearly  exhausted.  But  one  pf  the  tenants  of 
these  houses  was  a  party  to  this  suit,  or  gave  any 
testimony  therein.  The  owners  of  all  of  them 
were  shown  to  have  expressly  consented  to  the 
erection  of  the  magazine.  The  rest  of  the  houses 
in  the  neighborhood  were,  in  the  master's  opin- 
ion, so  situated   that  it  was  scarcely  possible 


they  could  suffer  injury  in  the  event  of  an  ex- 
plosion. 

Only  two  roads  passed  in  the  neighborhood  of 
the  magazine;  one  of  these,  Lincoln  Avenue, 
was  a  continuation  of  a  street  of  Pittsburgh. 
It  terminated  within  five  hundred  feet  of  the 
building,  but  was  little  travelled,  and  probably 
would  continue  to  be  so  for  many  years.  The 
magazine  was  so  situated  that  the  force  of  an  ex— » 
plosion  would  be  directly  away  from  this  road. 
The  other  road  near  the  magazine  ran  within 
twenty-two  feet  of  it,  but  was  almost  altogether 
disused.  The  ^magazine  was  a  first-class,  fire- 
proof building,  erected  upon  the  most  improved 
plan,  but  not  large  or  capable  of  storing  an  im- 
mense quantity  of  powder.  The  master  thought 
that  in  selecting  the  magazine  site  the  defendant 
exercised  very  great  care  to  secure  a  site  that 
should  be  secluded  and  unobjectionable;  and 
from  the  evidence  was  of  opinion  that  defend- 
ant's magazine  was  more  secluded  and  remote 
than  those  generally  in  use  in  the  United  States. 
He  further  reported  that  eight  of  the  complain- 
ants had  withdrawn  from  the  prosecution  of  the 
suit,  and  that  of  the  residue  but  three  had  ap- 
peared to  testify  or  state  their  objections  to  the 
erection  of  the  magazine.  He  therefore  recom- 
mended that  the  bill  should  be  dismissed  with 
costs. 

To  this  report  exceptions  were  filed  by  com- 
plainants, and,  after  hearing,  sustained  by  a  ma- 
jority of  the  Court  in  an  opinion  by  Ewing,  P.  J.  * 
This  opinion  set  forth  that  the  Court  was  con- 
vinced by  the  evidence  that  serious  injury  might 
be  done  to  some  few  of  the  complainant's  houses 
by  an  explosion,  although  the  greater  part  of 
them  would  be  absolutely  safe ;  and  further,  that 
it  was  not  satisfied  that  the  structure  would  not 
have  been  less  dangerous  if  it  had  been  con- 
structed of  heavier  materials.  It  then  proceeded, 
inter  alia^  as  follows :  **  That  gunpowder  is  dan- 
gerous not  only  to  those  handling  it,  but  to  all 
who  may  be  in  the  vicinity,  cannot  be  denied. 
It  is,  however,  a  commodity  essential  to  some  of 
the  most  important  industries  of  this  county  and 
the  surrounding  country.  In  permitting  its  manu- 
facture, transportation,  and  storage,  it  is  impos- 
sible to  protect  absolutely  the  persons  or  prop- 
erty that  may  be  either  permanently  or  casually 
in  its  vicinity.  The  legal  requirements  should 
be  so  strict  as  to  compel  extreme  and  constant 
care,  and  yet  they  should  not  be  so  burdensome 
as  to  be  impracticable,  and  thus  render  them  vir- 
tually inoperative.     .     .     . 

'<The  master  finds,  and  the  testimony  fully 
supports  the  finding,  that  this  magazine  has  been 
carefully  located  so  as  to  endanger  as  few  persons 
and  as  little  property  as  possible,  and  yet  be  rea- 
sonably accessible  as  a  point  of  supply  and  distri- 
bution.   We  doubt  whether  any  better  location 
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could  be  found  in  the  territory  of  Allegheny 
County  which  would  be  reasonably  practicable 
as  a  point  of  supply  and  distribution,  and  at  the 
same  time  endanger  fewer  persons  or  less  prop- 
erty.   .    .    . 

**  Some  of  the  complainants,  as  we  have  found, 
are  in  a  situation  to  entertain  reasonable  fears  of 
serious  injury  to  their  property  in  case  of  an  ex- 
plosion. Were  it  not  for  the  ruling  of  the  Su- 
preme Court  in  Wier's  Appeal  (24  P.  F.  S.  230), 
we  should  hold  that  this  danger  to  a  few  persons 
would  not  entitle  the  complainants  to  an  injunc- 
tion ;  that  these  risks,  under  the  circumstances 
of  this  case,  would  be  such  as  have  to  be  run  by 
thousands  of  equally  innocent  persons  by  the 
transportation  of  large  quantities  of  powder  by 
rail  through  cities ;  by  the  operation  of  steam 
engines,  and  various  other  risks  necessarily  run 
by  permitting  many  legitimate  operations,  which 
are  necessary  to  the  prosperity  of  great  commu- 
nities. To  enjoin  the  defendant  is,  in  effect,  to 
grant  a  monopoly  of  the  powder  business  of 
Pittsburgh  to  the  Du  Pont  Co.  In  our  opinion, 
the  public  interest  would  be  subserved  by  re- 
fusing an  injunction.  But,  as  we  understand 
Wier's  Appeal,  it  went  beyond  any  of  the  pre- 
ceding cases  on  that  subject,  and  its  rulings 
require  us  to  grant  the  injunction  prayed  for. 
There  are  several  minor  points  mentioned  in 
that  case  which  are  different  from  the  facts  in 
the  present  case,  but  in  all  not  sufficient,  in  our 
judgment,  to  permit  us  to  distinguish  between 
the  two  cases.  If  we  have  mistaken  the  scope  of 
ihe  rulings  in  Wier's  Appeal,  the  Supreme  Court 
will  correct  our  error  by  reversing  our  decree  for 
an  injunction. 

''Controlled  by  the  rulings  in. the  case  of 
Wier's  Appeal,  we  will  enter  a  decree  for  an  in- 
junction ^o  forma.  An  appeal  can  be  taken  to 
the  Supreme  Court  and  heard  at  the  ensuing 
October  Term.  We  will  not  enforce  the  decree 
imtil  the  defendant  has  had  an  opportunity  to  be 
heard  in  the  Supreme  Court." 

KiRKPATRiCK,  A.  J.,  dissented. 

Respondent  took  this  appeal,  assigning  for 
error  the  decree  granting  the  injunction. 

W,  W.  Acheson  (with  him  Bruce  6*  Neg- 
Uy),  for  appellant. 

John  Barton,  for  appellees. 

November  17, 1879.  The  Court.  Adhering 
to  the  principles  in  the  fulness  of  their  spirit,  so 
well  expressed  in  Wier's  Appeal  (24  P.  F.  Smith, 
230),  they  need  not  be  repeated  in  the  same  or 
different  phrase.  Nor  will  we  quote  at  length 
from  the  opinions  in  Richards's  Appeal  (7  Id. 
105),  Rhodes  zr.  Dunbar  (Id.  2  74),and  Hucken- 
stine's  Appeal  (20  Id.  102),  to  show  the  many 
things  that  a  chancellor  must  consider  when 
called  on  to  strike  down  a  lawful  business,  neces- 


sary to  be  carried  on  for  the  public  weal.  It 
often  becomes  a  grave  question  whether  so  great 
an  injury  would  not  be  done  to  the  community 
by  enjoining  the  business,  that  the  complaining 
party  should  be  left  to  his  remedy  at  law.  When 
a  store-house  becomes  necessary  for  keeping  a 
dangerous  explosive,  the  utmost  care  should  be 
taken  in  selecting  the  site,  and  in  its  construc- 
tion, with  reference  to  safety  of  persons  and 
rights  of  property.  Places  of  storage  of  such 
substances  must  not  be  multiplied  beyond  the 
business  requirements  of  the  neighborhood. 
When  consumption  of  the  article  is  large,  to 
give  or  limit  the  right  of  storage  to  a  single 
natural  or  artificial  person,  would  impose  a 
heavy  burden  on  consumers  for  the  benefit  of 
the  favored  party,  a  wrong  a  Court  will  not  do 
but  for  the  most  urgent  reason. 

The  circumstances  of  this  case  are  so  similar 
to  those  in  Wier's  Appeal  that  the  plaintiffs  rely 
on  that  as  decisive  for  them.  It  was  there  said 
by  the  present  Chief  Justice,  that  "the  great 
difficulty  in  all  cases  of  this  character  is  not  in 
the  ascertainment  of  the  true  rule  of  equity,  but 
in  the  application  of  that  rule  to  the  facts.  While 
it  may  be  easy  to  draw  the  line  between  what  is, 
and  what  is  not  a  nuisance  which  equity  ought 
to  enjoin,  it  is  by  no  means  so  easy  to  determine 
whether  the  circumstances  of  any  particular  case 
ought  to  place  it  on  one  side  or  the  other  of  that 
line.  It  is  rare  that  any  number  of  men  will  be 
found  to  agree  upon  such  a  question.*'  The 
truth  of  this  observation  was  illustrated  in  the 
case  itself;  for  the  Court  below,  following  the 
master's  recommendation,  dismissed  the  bill,  and 
two  of  the  five  Judges  then  constituting  this 
Court,  upon  the  facts,  not  the  law,  dissented  from 
the  decree.  Manifestly  the  authority  of  that  de- 
cision does  not  compel  an  irijunction  where  the 
complainants  do  not  present  a  state  of  facts  of  at 
least  equal  strength.  Then  it  is  material  to  learn 
what  were  the  facts  as  viewed  by  the  majority  of 
the  Court ;  and  this  can  best  be  done  from  the 
clear  statement  of  them  ia  the  opinion.  **  Per- 
haps the  immediate  neighborhood  is  not  so 
densely  filled  up — in  connection  with  the  evi- 
dence in  the  case  of  the  careful  construction  and 
location  of  the  building  to  guard  against  the 
worst  probable  consequences  of  an  explosion — 
as  would  justify  the  Court  in  ordering  its  removal. 
But,  as  we  have  shown,  this  is  not  the  case.  The 
neighborhood  is  not  thickly  settled,  but  is  fast 
filling  up,  land  is  in  demand  for  small  buildings, 
villas,  and  country  residences ;  and  its  market 
value,  before  this  structure  was  contemplated, 
was  at  a  high  figure.  It  is  evident  that  it  must 
sensibly  affect  that  value  and  the  growth  of  the 
district.  This  might  not,  however,  be  sufficient 
of  itself.  The  borough  of  Sharpsburg  is  a 
thriving  suburban  village  of  this  great  western 
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metropolis,  where  already  many  persons  engaged 
in  professional,  mercantile,  or  manufacturing 
business  have  purchased  sites,  erected  houses, 
and  permanently  reside,  in  order  to  escape  from 
the  smoke,  soot,  and  noise  of  the  city.  The 
distance  of  the  structure  complained  of,  from 
the  line  of  the  borough,  is  about  half  a  mile,  .  . 
But  besides  all  this,  a  public  turnpike  road  runs 
very  near  the  building.  As  the  master  reports, 
*  from  the  centre  thereof  to  the  magazine  the 
distance  is  one  hundred  and  fifteen  feet  or  ninety- 
five  feet  from  the  inner  edge.'  It  is  peculiarly 
exposed  to  danger,  for  the  magazine  is  con- 
structed in  a  ravine,  funnel-shaped,  opening  put 
towards  the  road.  It  presents  with  its  rocky  bed 
and  sides  a  large  mortar,  aimed  directly  at  the 
turnpike.*'  That  turnpike  was  one  of  the  prin- 
cipal roads  leading  from  Sharpsburg  into  the 
adjacent  townships.  The  Court  doubted  if  the 
neighborhood  of  the  magazine  was  so  densely 
filled  up  as  to  justify  ordering  its  removal ;  said 
it  was  fast  filling  up,  and  land  was  in  demand  for 
dwellings,  doubting  if  that  would  be  sufficient ; 
remarked  its  proximity  to  Sharpsburg,  and  laid 
stress  upon  its  situation  to  the  public  thorough- 
fare. 

After  a  careful  revision  of  the  master's  report 
by  the  Court  below,  the  facts  found  in  this  case, 
and  which  are  well  sustained  by  proof,  are  as 
follows :  This  magazine  has  been  located  so  as  to 
endanger  as  few  persons  and  as  little  property  as 
possible,  and  yet  be  reasonably  accessible  as  a 
point  of  supply  and  distribution ;  it  is  more  re- 
mote from  population  than  the  magazines  gene  • 
rally  in  use  throughout  the  United  States,  and  it 
is  doubtful  if  a  better  location  could  be  made  in 
Allegheny  County.  It  is  situated  about  two  miles 
from  East  Liberty,  the  nearest  closely  built  np 
district,  and  is  separated  therefrom  by  intervening 
hills  and  ravines.  It  is  in  a  sparsely  settled  local- 
ity, for  the  vicinity  of  a  city,  and  land  near  it  has 
not  been,  nor  is  it  likely  to  be  for  some  years,  in 
demand  for  building  purposes.  That  portion  of 
Lincoln  Avenue  which  terminates  at  a  point  five 
hundred  feet  from  the  magazine  is  very  little 
travelled ;  very  few  people  travel  it  within  con- 
siderable distance  of  its  terminus,  having  no  oc- 
casion to  do  so :  it  was  the  wildest  of  the  many 
absurd  enterprises  undertaken  in  Pittsburgh  to 
carry  city  improvements  into  wild,  rural  regions, 
expecting  population  to  rapidly  follow.  The 
other  public  road,  passing  within  twenty-two  feet 
of  the  magazine,  has  for  some  time  been  almost 
abandoned  by  the  people  in  the  vicinity,  and  is 
used  by  about  three  farmers.  The  magazine  is 
so  situated  that  the  force  of  an  explosion  would 
be  down  the  ravine,  and  away  from  the  road. 
The  greater  distance  of  this  magazine  from  a 
l)orough,  or  closely  built  up  district ;  the  absence 
of  demand  of  land  for  building  purposes,  and 


the  unlikelihood  of  such  demand  dn  the  vicinity ; 
the  little  travel  on  the  public  read  which  passes 
near  it,  and  the  ravine  opening  fixjm  the  road, 
are  the  chief  points  wherein  this  case  differs  from 
Wier's  Appeal.  The  dwellings  and  families  near 
the  magazine  number  about  the  same  in  one  as  in 
the  other.  None  will  deny  that  the  law  protects 
the  small  and  cheap  home  as  it  does  the  large 
and  costly  mansion,  and  the  rights  of  a  tenant  are 
as  sacred  as  those  of  his  landlord.  But  it  is 
equally  undeniable  that  if  a  tenant  hold  by  lease 
at  will,  or  by  mouth,  and  his  landlord  grants  that 
a  lawful  and  necessary,  yet  offensive  or  danger- 
ous fectory  or  magazine  may  be  erected,  the 
tenant  has  not  a  right  of  action  for  its  preven- 
tion. If  such  structure  were  placed  near  tenant 
houses,  occupied  by  miners,  where  the  mines  are 
likely  to  be  worked  for  considerable  time,  it 
would  be  a  material  fact  to  be  looked  at  with 
others,  almost  of  like  weight  as  if  the  houses 
were  owned  by  the  occupants.  Here  the  mine 
is  nearly  exhausted,  a  fact  to  be  considered  in 
reference  to  the  probable  increase  of  population 
in  the  neighborhood. 

It  was  urged  that  the  location  being  only  255 
feet  from  the  boundary  line  of  Pittsburgh,  and 
500  feet  from  the  end  of  Lincoln  Avenue,  is  dan- 
gerous to  life  and  property  in  the  city.  The  facts, 
as  we  have  seen,  are  that  that  end  of  the  Avenue 
is  very  little  travelled,  and  is  remote  from  the 
population  of  the  city;  and  without  question, 
"the  region  of  country  in  which  the  magazine  is 
located  is  wild  and  broken  as  to  its  general  sur- 
face ;  it  is  traversed  by  numerous  ravines  and 
hills,  and  altogether  possesses  a  romantic  and 
secluded  aspect."  It  is  the  real  character  of  the 
location  with  its  surroundings  which  determines 
its  fitness,  and  not  a  city  line  two  miles  from  city 
life,  nor  the  unused  and  useless  part  of  a  graded 
and  paved  street,  extended  beyond  the  visible 
city. 

Confessedly,  the  demand  for  and  consumption 
of  powder  in  Pittsburgh  and  vicinity  are  very 
great,  aitd  it  is  indispensable  in  carrying  on  im- 
portant branches  of  industry,  and  it  would  be 
inimical  to  the  business  interests  of  the  commu- 
nity to  trammel  the  sale  of  it  with  unnecessary 
restrictions  and  burdens.  Besides  the  magazine 
at  the  United  States  Arsenal  there  are  no  others 
in  Allegheny  County,  except  those  of  a  single 
company,  and  the  Dilworth.  In  view  of  rfie 
whole  case,  the  master  and  one  of  the  Judges  of 
the  Common  Pleas  thought  the  injimction  should 
be  refused.  The  majority  of  the  Court,  in  a 
considerate  opinion,  concluded  that  the  public 
interest  would  be  subserved  by  refusing  the  in- 
junction, and  that  the  complainants  were  not 
entitled  to  an  injunction  but  for  the  ruling  in 
Wier's  Appeal,  on  the  authority  of  which  they 
felt  constrained  to  grant  it.    A  decree  was  en- 
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tered  with  direction  that  it  would  not  be  enforced 
until  the  defendant  could  be  heard  on  appeal. 
We  fully  agree  with  the  Court  below,  except  that 
we  do  not  think  the  principles  in  Wier*s  Appeal, 
applied  to  the  facts  in  this  case,  require  an  in- 
junction to  be  granted. 

Decree  reversed,  and  it  is  now  considered  and 
decreed  that  the  bill  be  dismissed.  The  defend- 
ant below,  Charles  R.  Dil worth,  to  pay  the  costs 
including  costs  of  appeal,  except  plaintiffs'  costs 
and  their  witnesses. 

Opinion  byTRUNKEY,  J. 


Oct.  &  Nov.  *79, 4.  Oct.  17,  1879. 

Whiting  et  al.  v.  Lake  et  al. 

Landlord  and  tenant — Act  of  March  21,  1772 
— Distress — Goods  of  strangers — Agency. 

Under  the  Act  of  March  21, 1772  (i  Smith's  Laws,  371), 
the  goods  of  a  stranger,  not  exempt  by  some  policy  of  the 
law,  who  enters  upon  demised  premises  during  the  term 
of  the  tenant,  without  authority  of  the  landlord,  and  thus 
remains  in  possession  after  the  determination  of  the 
tenant's  lease,  are  liable  to  distraint  for  rent  due  by  such 
tenant 

When  the  declarations  of  an  agent  who  exceeds  his 
authority  are  not  admissible  against  the  principal. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny Co. 

Replevin,  by  N.  Whiting  &  Co.  against  Ben- 
nett Lake,  bailiff  of  Mrs.  M.  Simpson,  to  recover 
household  goods  distrained  by  her  for  rent  due 
from  Henkle  &  Bro.,  her  lessees. 

On  the  trial,  before  Bailey,  J.,  the  following 
fiau:ts  appeared : — 

Mrs.  Simpson,  a  married  woman,  was  the 
owner  of  a  certain  building  in  the  city  of  Pitts- 
burgh, the  store-room  of  which  she  leased  to 
Henkle  &  Bro.  until  April  i,  1875.  About 
March  20th,  preceding,  Henkle  &  Bro.  vacated 
the  premises,  and  rented  the  same  for  the  re- 
mainder of  their  term,  to  N.  Whiting  &  Co., 
auctioneers,  who  went  into  possession  by  the 
consent  of  D.  F.  Pennington,  the  latter  repre- 
senting himself  as  agent  for  Mrs.  Simpson  in  the 
matter.  Whiting  &  Co.  desiring  to  remain  upon 
the  premises  a  number  of  weeks  longer,  rented  the 
same  from  Pennington,  with  the  understanding 
that  they  would  vacate  as  soon  as  a  yearly  tenant 
was  obtained^  On  the  premises  there  were  posted 
notices  ''to  let," directing  applicants  *' to  D.  F. 
Pennington,  agent  for  this  building,  room  7,  up 
stairs."  On  the  evening  of  the  first  of  April, 
1875,  Mrs.  Simpson  distrained  some  of  plaintiffs' 
goods  upon  the  premises  for  a  quarter's  r^t,  due 
that  day  by  Henkle  &  Bro.  The  plaintiffs  then 
Mught  this  action,  and  to   the   defendant's 


avowry,  answered :  **  ist.  That  the  lease  to  Hen- 
kle &  Bro.  having  expired,  and  the  relation  of 
landlord  and  tenant  as  between  them  and  Mrs. 
Simpson  determined » the  latter  had  no  right  to 
distrain  the  goods  of  a  stranger  on  thie  premises ; 
and  2d.  That  as  they  were  in  possession  under 
an  agreement  with  the  landlord,  through  Pen- 
nington, her  agent,  their  goods  were  not  liable 
to  distress  for  rent  due  by  Henkle  &  Bro.,  the 
former  tenants." 

It  further  appeared  that  Pennington  had  a 
written  authority  from  Mrs.  Simpson,  duly  ac- 
knowledged, to  rent  certain  specified  rooms  in 
the  building,  but  was  not  authorized  to  rent  the 
store-room  in  question.  He  had  been  instructed, 
however,  to  procure  a  yearly  tenant  for  that 
room,  to  be  reported  to  and  approved  by  the 
owner,  and  for  which  latter  service,  if  successful, 
he  was  to  receive  1 100. 

The  plaintiffs  presented,  inter  alia^  the  follow- 
ing points:  (i)  That  the  relation  of  landlord 
and  tenant  must  exist  to  entitle  the  former  to 
distress.  Affirmed^  by  adding  **or  must  have 
existed."  (ist  assignment  of  error.)  (2)  That 
the  plaintiffs*  goods  were  not  liable  for  payment 
of  rent  due  and  in  arrear  by  a  prior  tenant,  and 
the  verdict  should  be  for  the  plaintiffs.  Refused, 
(2d  assignment.)  (3)  That  if  the  lease  from 
Simpson  and  wife  to  Henkle  &  Bro.  had  ended 
and  determined  prior  to  the  distress  on  plaintiffs' 
goods  for  arrearages  due  by  Henkle  &  Bro.,  and 
the  goods  distrained  were  plaintiffs'  property, 
then  the  distress  was  illegal,  and  plaintiffs  are 
entitled  to  a  verdict  in  this  case.  Refused.  (3d 
assignment.) 

Defendants  presented,  inter  alia,  the  following 
point :  (5)  That,  under  all  the  evidence  in  the 
case,  the  verdict  should  be  for  the  defendant, 
and  rent  assessed  for  the  amount  due  April  first, 
1875,  with  interest  from  that  date.  Refused. 
(The  fifth  point  was  subsequently  substantially 
affirmed  to  the  jury,  and  is,  therefore,  now 
marked  Affirmed.^ 

The  Court  charged,  inter  alia ;  *  *  If  the  jury  find 
that  the  plaintiffs  took  possession  of  the  premises 
under  Henkle  &  Bro.,  and  that  the  Henkles  at 
the  time  held  under  a  lease  from  Mrs.  Simpson, 
and  that  Whiting  &  Co.  continued  in  possession 
after  April  ist,  the  goods  of  Whiting  &  Co.  were 
liable  to  the  distress,  even  though  the  lease  to 
Henkle  had  been  terminated.  X  may  say,  though 
I  will  not  take  the  facts  away  from  you,  that  I  do 
not  know  that  any  of  these  facts  are  disputed. 
If  you  find  for  the  defendant  under  this  charge, 
then  you  will  assess  the  amount  of  rent  due  at 
such  an  amount  as  the  evidence  indicates." 

The  jury  came  into  Court  with  a  verdict  for 
the  plaintiffs,  which  the  Court,  in  the  absence  of 
counsel  of  the  respective  parties,  refused  to  re* 
ceive,  and  instructed  the  jury  substantially  tQ  find 
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a  verdict  for  the  defendants,  and  to  ascertain  the 
anaount  of  rent  due,  and  thereupon  made  the 
entry  upon  the  point  submitted  by  the  defendant, 
whereby  the  Court  affirmed  the  fifth  point,  which 
the  Court  had  previously  refused  in  its  charge  to 
the  jury. 

Verdict  accordingly  for  defendants,  and  judg- 
ment thereon.  The  plaintiffs  took  this  writ,  as- 
signing for  error,  inter  alia,  the  above  charge  of 
the  Court,  and  answers  to  points. 

Samuel  S,  Schoyer,  for  the  plaintiffs  in  error. 
The  distress  should  have  been  duriftg  the  pos-. 
session  of  the  prior  tenant.  It  has  t^n  held 
that  while  the  Act  of  2ist  of  March,  1772,  omits 
the  provision  of  the  English  statute  "during the 
possession  of  the  tenant  from  whom  such  arrears 
are  due,"  yet  that  provision  is  implied  by  the 
very  nature  of  the  power  to  distrain  after  the 
determination  of  the  lease,  as  if  such  lease  had 
not  ended  or  determined,  for  a  distress  before 
the  end  of  the  term  must  necessarily  be  during 
the  posession  of  the  lessee. 

Beluhooverv.  Waltman,  I  W.  &  S.  417. 
The  facts  should  have  been  submitted  to  the 
jury. 

Thompson  v.  Thompson,  i  Norris,  378. 

Madara  v.  Evcrsolc,  12  P.  F.  S.  160. 

Bergner  v,  Thompson,  24  Id.  168. 

McClurkan  v,  Byers,  24  Id.  405. 
Slagie  &*  Wiley y  contra. 
The  goods  of  the  plaintiffs  were  liable  to  the 
distress. 

Kessler  v,  McConachy,  i  Rawle,  435. 

Price  V,  McCallister,  3  Grant,  248. 

Rosenberg  v,  Hallowell,  1 1  Cas.  369. 

Moss's  Appeal,  11  Cas.  162. 
The  construction  of  the  Act  of  1772,  as  con- 
tended for  by  the  plaintiffs,  would  virtually  re- 
peal its  provisions. 

Mrs.  Simpson  could  only  make  a  valid  contract 
by  writing,  in  which  her  husband  would  join,  and 
to  which  was  necessary  a  separate  acknowledg- 
ment. No  authority  having  been  conferred  in 
that  manner  upon  Pennington  as  to  the  store- 
room, his  acts  and  declarations  in  the  premises 
did  not  bind  her. 

Miller  v,  Habert,  6  Phila.  531. 

Oct.  27,  1879.  The  Court.  The  plaintiffs' 
goods  on  the  premises  were  distrained  for  three 
months'  rent  due  April  i,  1875,  under  ^^  ^^^ise 
from  Bishop  Simpson  and  wife  to  Henkle  & 
Bro.  No  question  was  raised  as  to  the  amount 
of  rent  in  arrear  or  the  regularity  of  the  pro- 
ceedings, nor  was  it  claimed  that  the  goods  were 
such  as  are  exempt  from  distress  in  the  interest 
of  trade,  etc. ;  but  the  contention  on  the  part  of 
the  plaintiffs  was  that  they  were  not  liable  to 
distress,  ist,  because  the  lease  to  Henkle  & 
Bro.,  under  which  the  rent  accrued,  having  ex- 
pired, and  the  relation  of  landlord  and  tenant, 
as  between  them  and  the  lessors,  having  ceased. 


the  latter  had  no  right  to  distrain  the  goods  of  a 
stranger  on  the  premises ;  and,  2d,  because  the 
plaintiffs  were  in  possession  under  a  lease  from 
the  owner  of  the  premises,  and  therefore  their 
goods  were  not  liable  to  distress  for  rent  due  by 
the  former  tenants,  Henkle  &  Bro. 

These  propositions  embrace  everything  that 
was  urged  in  answer  to  the  defendant's  avowry. 

The  first  proposition  is  based  on  a  misappre- 
hension of  the  landlord  and  tenant  law.  The 
Act  of  March  21,  1772,  provides  that  '*  it  shall 
be  lawful  for  any  person  having  rent  in  arrear 
or  due  upon  any  lease  for  life  or  lives,  or  for 
one  or  more  years,  or  at  will,  ended  or  deter- 
mined, to  distrain  for  such  arrear,  after  the 
determination  of  their  respective  lease,  in  the 
same  manner  as  they  might  have  done  if  such 
lease  or  leases  had  not  been  ended  or  determined; 
provided  that  such  distress  shall  be  made  during 
the  continuance  of  such  lessor's  title  or  interest." 
The  statute  of  Anne,  from  which  ours  is  copied, 
limited  the  landlord's  right  of  distress  to  six 
months  after  the  determination  of  the  lease,  but 
our  Act  authorizes  it  whenever  there  is  rent  in 
arrear  and  the  landlord  retains  the  title. 

If  the  plaintiffs  went  into  possession  under 
Henkle  &  Bro.,  and  were  holding  over  after  the 
termination  of  their  lease,  or  if  they  were  in 
without  authority  from  any  one,  it  cannot  be 
doubted  that  their  goods  on  the  premises  were 
liable  to  distress  for  rent  due  by  Henkle  &  Bro. 
As  a  general  rule,  to  which  there  are  some  ex- 
ceptions, in  the  interest  of  trade,  etc.,  the  goods 
of  a  stranger  on  the  demised  premises  are  liable 
to  distress  for  rent.  (Kessler  v.  McConachy,  i 
Rawle,  435;  Price  v,  McCallister,  3  Grant, 
248;  Beltzhoover  z^.  Waltman,  i  W.  &  S.  416; 
and  Karns  v.  McKinney,  24  P.  F.  Smith,  387.) 
This  being  so  they  must  under  the  very  terms  of 
ihe  Act  be  liable  after,  as  well  as  before,  the 
determination  of  the  lease,  in  the  same  manner 
as  if  the  lease  were  still  in  force.  (Moss's  Ap- 
peal, 1 1  Casey,  162 ;  Rosenberger  v,  Hallowell, 
Id.  369.)  Any  other  construction  would  be  a 
virtual  repeal  of  the  Act  of  1772.  The  learned 
Judge  was  therefore  right  in  qualifying,  as  he 
did,  the  plaintiffs'  first  point,  and  in  refusing 
their  second,  third,  and  sixth  points.  This  dis- 
poses of  the  assignments  designated  by  the  same 
numbers. 

If  the  allegations  of  fact  embodied  in  the 
second  proposition  were  true,  they  would  be  a 
complete  answer  to  the  avowry.  If,  at  the  time 
of  the  distress,  the  plaintiffs  were  in  possession 
under  a  lease  to  them  from  the  owner  of  the 
property,  the  relation  of  landlord  and  tenant 
thus  existing  between  them  would  forbid  that 
their  goods  should  be  seized  to  satisfy  rent  due 
by  the  former  tenants.  (Clifford  v.  Beems,  3 
Watts,  246  j   Belizhoover  v.  Waltman,  supra.) 
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But  was  there  any  proof  of  such  relation  ?  The 
Court  below  thought  there  was  not,  and  in  the 
end  gave  binding  instructions  to  the  jury  to  find 
for  the  defendant,  and  ascertain  the  amount  of 
rent  due.  If  there  was  any  testimony  from  which 
the  jury  might  reasonably  have  found  that  the 
plaintiffs  had  leased  the  premises  from  the  owner 
or  authorized  agents,  it  should  have  been  sub- 
mitted to  them.  It  was  not  pretended  that  they 
leased  directly  from  Mrs.  Simpson,  the  owner, 
or  that  they  ever  had  any  personal  communica- 
tion with  either  her  or  her  husband  on  the  sub- 
ject. They  claimed  to  have  leased  from  Dr. 
Pennington,  who,  as  they  alleged,  was  the  agent 
of  Mrs.  Simpson,  and  offered  testimony  for  the 
purpose  of  lowing  that  they  remained  in  pos- 
session after  the  termination  of  Henkle  &  Bro.*s 
lease,  under  an  agreement  with  him  to  pay  a 
weekly  rent  for  the  short  time  they  wished  to 
occupy  the  premises ;  but  they  utterly  failed  to 
show  that  Pennington  was  dver  authorized  to 
lease  the  premises,  or  that  the  owner  had  done, 
or  omitted  to  do,  anything  that  would  have  the 
effect  of  estopping  her  from  denying  his  agency. 
It  was  not  competent  to  prove  Pennington*s 
authority  by  his  declarations.  Nor  were  his  acts, 
done  without  her  knowledge  or  authority,  any 
evidence  of  his  agency.  It  was  shown  that  he 
had  authority  to  lease  rooms  on  the  second  and 
fourth  stories  of  the  building,  and  collect  the 
rents  thereof;  for  which  he  held  a  power  of 
attorney,  defining  and  limiting  his  authority  to 
that  particular  matter.  If  the  plaintiffs  had  ex- 
amined this,  they  would  have  seen  that  it  did 
not  authorize  him  to  lease  the  premises  in  ques- 
tion. The  only  semblance  of  authority  he  had 
was  testified  to  by  Bishop  Simpson.  In  view  of 
Henkle  and  Bro.  vacating  the  premises,  Mrs. 
Simpson  had  proposed  to  give  Pennington  Jioo 
if  he  would  find  hei*  an  approved  tenant  for  one 
year  at  I2000;  but  the  same  witness  testified 
that  "neither  he  nor  any  other  person  was 
authorized  to  lease  the  property  in  any  shape  or 
fo^,  but  simply  to  give  her  information  in  case 
he  could  find  a  tenant;"  and  he  further  said 
that  the  reason  of  this  was  that  Mrs.  Simpson 
was  unwilling  that  the  store-room  should  be 
occupied  by  any  one  she  did  not  first  approve. 
The  testimony  on  this  subject  is  most  pointed 
and  emphatic  that  the  proposition  to  find  a 
tenant  for  a  year  **did  not  embrace  the  right  in 
anybody  to  make  a  lease,  but  simply  to  find  a 
tenant  and  report."  Outside  of  Pennington's 
declarations,  which  were  not  evidence,  the  testi- 
mony entirely  fails  to  show  that  he  had  any 
authority  to  lease  the  premises  in  question.  The 
state  of  the  evidence  was  such  that  it  would  have 
been  the  duty  of  the  Court  below  to  set  aside  a 
verdict  in  favor  of  the  plaintiffs.  This  being  the 
case,  there  was  no  error  in  giving  binding  in- 


structions to  the  jury  to  find  for  the  defendant ; 
but  it  would  have  been  more  orderly  to  have  so 
instructed  them  in  the  first  instance. 

The  assignments  of  error  are  not  sustained. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


July,  '78,  38,  39.  March  I,  1880. 

Evans  v.  Jenks's  Executrix. 
Evans  et  al.  v.  Jenks's  Executiix. 

Evidence — Competency  of  a  principal  as  a  wit- 
ness for  a  surety  upon  release  by  the  surety, 

A  principal,  when  released  from  all  liability  growing 
out  of  an  action  against  a  surety,  is  a  competent  witness 
for  the  surety, 

Error  to  the  Common  Pleas  of  Bucks  County. 

These  were  two  actions  of  covenant  on  a  lease, 
viz: — 

(i)  Covenant  by  Susan  F.  Jenks,  executrix  of 
Courtland  F.  Jenks,  against  Daniel  Evans,  as 
surety  on  a  lease  in  which  Courtland  F.  Jenks 
was  lessor,  and  William  M.  Evans  and  Thomas 
Simms  lessees.  (Writ  of  error  to  July  Term, 
1878,  No.  38.) 

(2)  Covenant  by  Susan  F.  Jenks,  executrix  of 
Courtland  F.  Jenks,  on  the  said  lease,  against 
William  M.  Evans  and  Thomas  Simms  lessees. 
(Writ  of  error  to  July  Term,  1878,  No.  39.) 

The  pleadings  in  both  cases  were  the  same, 
and  they  were  tried  together.  By  agreement  in 
writing,  dated  January  15,  1879,  and  filed  of 
record,  it  was  agreed  by  counsel  that  judgment 
upon  the  writ  of  error  taken  in  the  second  case 
(July,  1878,  39)  should  be  entered  in  accord- 
ance with  the  judgment  to  be  entered  in  the  first 
case  (July,  1878,  38). 

The  declaration  set  forth  a  copy  of  the  lease 
of  a  farm  for  three  years,  executed  January  22, 
1873,  between  Courtland  F.  Jenks  lessor,  Wm. 
M.  Evans  and  Thomas  Simms  lessees,  and  Daniel 
Evans  surety,  in  which  it  was  stipulated,  inter 
aiiay  that  the  defendant,  Daniel  Evans,  should 
be  responsible  to  the  lessor,  or  his  assigns,  for 
the  faithful  performance  of  the  covenants  of  the 
lease  by  the  lessees,  without  recourse  to  them 
being  first  required ;  that  the  lessees,  on  April  i, 
1873,  entered  upon  the  premises,  but  had  failed 
to  pay  the  rent  for  the  last  year  for  which  the 
defendant  was  liable  as  surety.  Damages  were, 
laid  in  $5000.  Plea,  covenants  performed 
absque  hoc. 

At  the  time  of  the  trial  Courtland  F.  Jenks 
was  dead,  and  Susan  F.  Jenks,  his  widow  and 
executrix,  was  substituted  on  the  record. 

On  the  trial  before  Watson,  P.  J.,  the  defend- 


Digitized  by 


Google 


I40 


weeki!y  notes  of  cases. 


ant  called  Thomas  Simms,  one  of  the  lessees,  for 
the  purpose  of  proving  that  Courtland  F.  Jenks^ 
the  lessor,  at  the  time  of  and  before  the  execu- 
tion of  the  lease,  had  made  false  representations 
of  the  condition  of  the  farm,  which  was  unten- 
antable, and  that  he  had  agree<l,  by  parol,  to 
make  certain  repairs  and  improvements  not  pro- 
vided for  in  the  lease,  all  of  which  he  bad  not 
performed.  Plaintiff  objected  to  the  witness 
testifying  to  any  fact  occurring  in  the  lifetime  of 
Courtland  F.  Jenks.  Defendant's  counsel  states 
that  the  witness  is  offered  as  to  the  case  against 
Daniel  Evans  only. 

[The  Court.  He  is  clearly  not  competent  in 
the  suit  against  himself  and  his  co-tenant.  In 
the  other  case,  a  judgment  against  the  defend- 
ant, the  surety  of  the  witness,  would  be  evidence 
in  a  subsequent  action  by  the  surety  against  Kim. 
He  is  incompetent,  therefore,  to  testify  in  either 
case  as  to  facts  occurring  in  the  lifetime  of  Court- 
land  F.  Jenks.]     (First  assignment.) 

The  defendant  then  executed  a  release  to 
Simros  and  his  co-lessee  William  M.  Evans,  dis- 
charging them  from  any  and  all  liability,  by  rea- 
son of  his  contract  of  suretyship  in  the  lease  in 
evidence,  or  of  any  judgment  to  be  obtained 
against  him  in  this  action,  and  renewed  the 
above  offer.  Objected  to ;  objection  sustained ; 
exception. 

The  defendant  then  called  a  number  of  wit- 
nesses to  prove  the  condition  of  the  farm,  the 
fences,  and  the  buildings  generally. 

The  Court,  in  the  general  charge  to  the  jury, 
said:  "The  plaintiff  is  entitled  to  recover  the 
amount  of  rent  reserved  by  the  lease,  deducting 
therefrom,  however,  all  payments  made  on  ac- 
count. You  will  ascertain  the  balance,  add  in- 
terest thereon  from  the  time  it  became  payable, 
and  render  a  verdict  in  flavor  of  the  plaintiff  for 
the  sum  thus  found." 

Verdict  for  the  plaintiff  for  ^907. 84  damages 
and  six  cents  costs,  and  judgment  thereon.  The 
defendant  took  this  writ,  assigning  for  error, 
inter  alia^  the  refusal  of  the  Court  to  admit  his 
offer  of  evidence. 

Geo,  Ross  and  Z.  Z.  Janus  (^with  them  N.  C 
andyi  D,  James),  for  plaintiff  m  error. 

The  release  relieved  the  witness  from  disa- 
bility, and  his  testimony  should  have  been  ad- 
mitted. The  Act  of  April  15,  1869,  is  an  en- 
larging Act,  and  rendered  no  person  incompetent 
as  a  witness  who  was  competent  before  its  pas- 
sage. 

Sheetz  v.  Hanbest,  31  Sm.  100. 

An  interested  person  may  be  rendered  a  com- 
petent witness  by  release. 

Carter  v,  Trueman,  7  Barr,  326. 
Lilly  V.  Kitzmiller,  1  Yeates,  28. 
Dunlap  V,  Smith,  5  Phila.  69. 
A  principal^  when  released  from  all  liability 


growing  out  of  an  action  against  a  surety,  is  a 
competent  witness  for  him. 
Miller  v.  Stem,  2  Jones,  383. 

G.  &*  If,  Lear  (with  them  Geo.  A.  Jenks), 
for  defendant  in  error. 

A  person  who  is  a  party  to  a  suit  at  the  impe- 
tration  of  the  writ  cannot  be  a  witness. 
Wolf  r.  Fink,  I  Barr,  435. 
Henderson  v,  Lewis,  9  S.  &  R.  379. 

The  cases  show  that  witnesses  have  been  ex- 
cluded, not  only  because  they  were  interested 
parties,  but  on  the  ground  of  public  policy,  be- 
cause they  were  parties  to  the  record.  The  cases 
cited  on  the  other  side  are  where  witnesses  not 
sued  have  been  called  upon  to  testify,  in  relief 
of  co-obligors,  as  to  matters  arising  subsequent 
to.  the  execution  of  the  instrument,  and  not  such 
as  to  impeach  the  validity  of  the  instrument  from 
its  inception,  as  in  this  case. 

By  agreement  in  these  cases,  the  defendants 
went  to  trial  together,  and  are  therefore  bound 
by  the  same  verdict. 

Palton  V,  Caldwell,  I  Dallas,  442. 

The  release  of  Simms  by  Daniel  Evans  could 
not  release  the  witness  from  his  liability  to  the 
plaintiff,  or  from  his  liability  for  costs. 
Hofiinau  v,  Strohecker,  9  W.  183. 

March  15,  1880.  The  Court.  Two  actions 
were  tried  before  the  same  jury,  both  in  the 
name  of  the  same  plaintiff,  one  against  William 
M.  Evans  and  Thomas  Simms  for  the  recovery 
of  damages  for  breach  of  their  covenants  as 
lessees,  and  the  other  against  Daniel  Evans  for 
recovery  of  like  damages  on  his  covenant,  as 
surety,  for  the  performance  of  the  covenants  of 
said  lessees,  without  recourse  to  them  being  first 
required. 

Simms  was  offered  as  a  witness  in  the  case  of 
Daniel  Evans  only,  and  was  rejected  on  Ae 
plaintiff's  objection  "  to  this  witness  testifying  to 
any  fact  occurring  in  the  lifetime  of  Courtland 
F.  Jenks.'*  The  defendant  then  released  Evans 
and  Simms  from  all  actions  and  liabilities  by 
reason  of  said  suretyship,  and  renewed  his  offer, 
which  was  overruled  for  the  same  reason  as 
before. 

This  action  is  not  within  the  statute  of  April 
15,  1869,  relative  to  witnesses;  and  all  are  com- 
petent who  would  be,  had  said  statute  not  been 
enacted.  It  is  settled  by  numerous  decisions, 
that  a  principal,  when  released  from  all  liability 
growing  out  of  an  action  against  a  surety,  is  a 
competent  witness  for  him.  The  defendant  in 
error,  conceding  this  to  be  the  rule,  seeks  to 
parry  it  by  confining  the  testimony  of  the  prin- 
cipal to  matters  subsequent  to  the  execution  of 
the  agreement.  Failing  to  find  an  authority  to 
support  such  position,  much  stress  is  put  on  a 
dictum  in  Miller  v.  Stern  (2  Barr,  186),  where 
the  eminent  Judge  who  wrote  the  opinion  re- 
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marked  what  might  be,  if  a  point  existed  which 
was  not  in  the  case.  At  the  next  trials  ''  one 
ground  of  defence  was,  that  the  agreement  of 
the  parties  present  at  the  execution  of  the  note 
was,  that  General  Saeger  was  also  to  become  a 
party  to  the  bill  single,  as  one  of  the  sureties ;" 
that  Miller  agreed  to  apply  to  Saeger  for  his 
name,  but  neglected  to  do  so.  The  principal 
debtors  were  witnesses,  and  though  the  report 
does  not  state  the  points  on  which  they  were  ex- 
amined, it  is  altogether  probable  that  they  testi- 
fied to  that  agreement,  a  fact  which  they  would 
be  more  likely  to  know  than  others,  and  one 
that  did  not  arise  after  execution  of  the  bill  by 
Stem.  Yet  their  competency  was  affirmed,  with- 
out intimation  that  it  did  not  extend  to  every- 
thing they  knew  which  was  pertinent,  whether 
before  or  after  the  nuking  of  the  agreement 
(Miller  v.  Stem,  2  Jones,  383). 

We  cannot  agree  that  there  is  such  a  distinc- 
tion as  contended  for.  A  verdict  in  the  action 
against  the  surety  in  his  favor  could  not  be  used 
as  evidence  by  the  principal  debtor  against  the 

Elaintiffl  Being  released  by  the  surety  from  all 
ability  to  him,  the  principal  has  no  interest  in 
the  action  against  the  svurety,  and  is  competent 
to  impeach  the  validity  of  the  agreement,  or  to 
prove  its  satis&ction.  The  first  assignment  must 
be  sustained.  As  the  case  stood,  no  error  was 
committed  in  the  matters  complained  of  in  the 
second  and  third  assignments. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 
Opinion  by  Trunkey,  J. 

March  15,  1880.  The  Court.  The  judg- 
ment in  this  ease  is  reversed  solely  on  the  agree- 
ment between  the  parties  dated  January  15, 1879. 

Judgment  reversed,  and  venire  facias  de  novo 
a^^urded. 

Opinion  by  Trunkey,  J. 


Jan. '8a 


Fisher  v.  Ball. 


March  3,  1S80. 


Pleading  and  practice — Pleas  of  non  assumpsit 
andpaynunt  with  leave  ^  etc. —  When  notice  of 
special  matter  not  necessary. 

Evidence  to  prove  &cts  growing  out  of  the  dealings  of 
the  parties,  and  forming  part  of  the  res  gaUtt  is  admissible 
imder  the  plea  of  non  assumpsit  without  notice  of  special 
matter. 

In  an  action  on  a  book  account  to  recover  a  balance  due 
on  account  of  certain  mowers  and  reapers  shipped  to  A., 
as  agent  for  B.,  A.  offered  to  prove  that  all  machines  not 
sold  and  accounted  for  had  been  reshippcd  under  orders 
from  B.,  and  that  a  proper  statement  of  the  accounts  would 
ihow  a  balance  in  his  favor : 


Held  (reversing  the  ruling  of  the  Court  below),  that  the 
evidence  was  admissible  under  the  plea  of  non  assumpsit, 
notwithstanding  no  notice  of  special  matter  had  been 
given. 

Error  to  the  Common  Pleas  of  Berks  County. 

Assumpsit,  by  E.  Ball  &  Co.  against  P.  W. 
Fisher,  to  recover  a  balance  due  on  book  account. 
Plea,  non  assumpsit,  payment  with  leave,  etc. 

Upon  the  trial,  before  Sassaman,  A.  L.  J.,  the 
following  fiacts appeared :  In  March,  1867,  E.  Ball 
&  Co.  entered  into  a  contract  with  P.  W.  Fisher 
to  act  as  their  agent  for  the  sale  of  mowers  and 
reapers,  at  Topson,  Berks  County,  and  in  pur- 
suance thereof  forwarded  to  him  a  number  of 
machines.  The  agency  not  proving  profitable 
the  defendant,  under  directions  of  the  plaintiff, 
from  time  to  time,  reshipped  the  machines.  Upon 
attempting  to  come  to  a  final  settlement  of  ac- 
counts the  parties  could  not  agree,  and  plaintiff 
brought  this  suit.  Plaintiff  admitted  the  reship- 
ment  of  certain  machines,  but  claimed  a  balance 
due  him  of  I301.44.  Defendant  then  offered  to 
prove  that  '*  one  machine,  for  which  defendant  is 
charged  I247.50,  shipped  to  Lewisburg,  August 
24,  1869,  and  a  raker  attachment,  for  which  he 
is  charged  I67.50,  shipped  April  9,  1873,  ^^ 
plaintiff  at  Canton,  O.,  were  shipped  by  plain- 
tiffs order ;  that  he  is  entitled  to  credit,  for  said 
machine  and  raker  attachment,  of  I315,  and  that 
he  is  not  allowed  such  credit  in  plaintiffs  claim, 
and  that  by  such  allowance  the  plaintiffs  will  fall 
in  defendant's  debt."  Objected  to  upon  the 
ground  that  it  cannot  be  given  under  the  plea  of 
non  assumpsit,  no  notice  of  special  matter  hav- 
ing been  given  as  required  by  the  rule  of  Court. 
Objection  sustained. 

The  rule  of  the  Court  (Rule  XXIV.,  Sec. 
9)  is  as  follows : — 

When  there  is  leave,  under  a  general  plea,  to  give  the 
special  matter,  fraud,  want  of  consideration,  particular  pay- 
ment or  defalcation,  in  evidence,  or  the  defendant  pleads 
set-off,  and  does  not  set  forth  the  matter  specially  in  his 
plea,  or  pleads  the  general  issue  with  leave  to  justify,  a 
specification  in  writing  of  the  special  matter,  fraud,  want 
of  consideration,  payment,  defalcation  or  set-off,  or  the 
particular  matters  on  which  he  intends  to  rely  in  justifica- 
tion, if  demanded  in  writing,  shall  be  given  to  the  plain- 
tifis  within  twenty  days  after  such  demand,  otherwise  no 
evidence  shall  be  admiued  of  a  special  matter  hereby  re- 
quired to  be  specified. 

Verdict  and  judgment  for  the  plaintiff.  De- 
fendant took  this  writ,  assigning  for  error,  inter 
alia^  the  rejection  of  his  offer,  as  above. 

H.  H.  Schwartz  and  A.  G.  Greeny  for  plain- 
tiff in  error. 

The  evidence  offered  was  not  to  prove  special 
matter,  but  facts  growing  out  of  the  immediate 
dealings  of  the  parties;  that  is,  matters  form- 
ing part  of  the  res  gestce.  These  fects  are  clearly 
admissible  under  the  plea  of  non  assumpsit. 
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Moyer*s  Administrators  v.  Fisher,  12  H.  515. 

Covely  V.  Fox,  i  Jones,  174. 

Beals  V,  See,  10  B.  59. 

Gaw  V,  Wolcott,  10  B.  43. 
Horace  A.  Ki/«(// (with  him  William  P.  Bard)  y 
for  defendant  in  error. 

The  rule  of  Court  prevented  the  introduction 
of  this  evidence.  Besides,  it  was  an  offer  to 
prove  a  reshipment  after  suit  brought.  This  is 
not  admissible  under  any  circumstances.  The 
Court  rejected  the  offer  as  a  whole. 

May  3,  1880.  The  Court.  The  Court  be- 
low rejected  the  offer  of  evidence  embraced  in 
the  first  assignment  upon  the  ground  that  no 
notice  had  been  given  of  special  matter.  The 
offer  was  made  under  the  plea  of  non  assumpsit, 
and  no  other  objection  was  made  to  its  admis- 
sion. The  evidence  was  clearly  relevant,  and 
required  no  notice  of  special  nutter.  It  referred 
to  matters  growing  out  of  the  dealings  of  the 
parties,  and  was  part  of  the  res  gesta.  The  de- 
fendant stood  charged  with  a  certain  number  of 
mowers  and  reapers  sent  to  him  by  the  plaintiff 
for  sale  upon  commission.  The  defence  was, 
that  all  of  the  machines  not  sold  and  accounted 
for  had  been  reshipped  upon  the  order  of  plain- 
tiff. This  was  a  good  defence  if  made  out,  and 
the  rejected  evidence  tended  to  prove  it.  We 
think  it  was  admissible  under  the  plea  of  non 
assumpsit.  This  is  a  very  broad  plea,  and  by  it 
the  defendant  puts  his  antagonist  upon  proving 
his  whole  case,  and  entitles  himself  to  give  in 
evidence  anything  which  shows  that,  at  the  time 
the  action  was  commenced,  the  plaintiff,  ex  aquo 
et  bono  J  ought  not  to  recover.  (Gaw  v.  Wolcott, 
10  Barr,  43 ;  Beals  v.  See,  10  Ibid.  56.)  Nor 
do  we  think  it  material  that  the  offer  referred  to 
one  machine  that  had  been  reshipped  since  the 
commencement  of  the  suit.  It  appears  by  the 
statement  of  the  plaintiff  that  upon  the  trial  a 
credit  was  given  for  certain  machines  shipped 
since  suit  brought,  and  no  objection  was  made 
below  to  the  admission  of  the  evidence  upon  tliis 
ground. 

The  evidence  referred  to  in  the  second  and  third 
assignments  was  properly  rejected.  It  would 
have  been  competent  to  show  the  articles  were 
shipped.  But  the  evidence  offered  did  not  amount 
to  such  proof.  The  mere  production  of  the  book 
of  the  railroad  company,  with  the  shipper's  re- 
ceipts, did  not  prove  a  shipment.  They  might 
have  been  made  evidence  if  the  shipping  clerk 
or  other  proper  person  had  been  called  for  that 
purpose.  But  standing  alone,  and  unsupported 
and  unexplained,  they  were  not  of  themselves 
competent  to  affect  third  parties. 

Judgment  reversed  2xA  2kVenire facias  de  novo 
awarded. 

Opinion  by  Paxson,  J. 


May,  '80,  141.  May  12, 1880. 

Catharine  Miller  et  al.  v.  Irvine. 

B ailment y  what  constitutes — Agreement  by  pur- 
chaser  of  personal  property  at  sheriff's  salty 
to  leave  the  property  with  defendants  in  tk 
execution  for  specified  purposes. 

A.  and  B.  confessed  a  judgment  to  C,  a  creditor, for 
himself  and  other  creditors,  and,  under  an  execution 
thereon,  C.  purchased  the  personal  property  of  the  debtors, 
as  trustee.  C. ,  subsequently,  by  an  agreement  with  A. 
and  B.,  left  the  property  in  their  possession,  for  the  pur- 
pose of  sale  and  payment  of  the  proceeds  to  the  creditois. 
The  property  bemg  subsequently  taken  in  execution  un* 
der  another  judgment,  as  the  property  of  A.  and  B. : 

If  eld f  that  C. ,  having  obtained  an  undisputed  "title  by  the 
sheriff's  sale,  as  trustee,  had  a  clear  right  to  leave  the  pro- 
perty with  the  defendants  in  the  execution,  under  the 
agreement,  which  constituted  a  bailment,  and  not  a  sale. 
The  defendants  in  the  execution  became  the  agents  of  the 
trustee,  and  no  title  passed  to  them  under  the  agreement 
which  could  be  affected  by  a  subsequent  execution  against 
them. 

Error  to  the  Common  Pleas  of  Perry  County. 

Feigned  issue,  wherein  Catharine  Miller,  Mary 
Miller,  and  Elizabeth  Miller  were  plaintiffs,  and 
J.  H.  Irvine,  cashier,  was  defendant,  to  try  the 
title  to  certain  personal  property  levied  on  by 
the  sheriff  as  the  property  of  Michael  and  Theo- 
philus  Miller,  the  defendants  in  the  execution, 
and  claimed  by  the  plaintiffs.  The  jury  found  a 
special  verdict,  by  which  the  following  facts  ap- 
peared:— 

Michael  Miller  and  Theophilus  Miller  were 
the  owners  of  certain  real  estate  upon  which  were 
erected  the  necessary  buildings  and  machinery 
for  the  manufacture  of  stone  and  earthenware, 
which  business  they  carried  on,  as  partners. 
They  became  involved,  and  judgments  were 
entered  against  them  to  the  full  value  of  their 
real  estate,  and  they  were  indebted  to  others 
who  had  no  judgments.  In  order  to  save  their 
estate  from  being  sold  at  a  sacrifice,  and  that 
they  might  satisfy  their  creditors  as  far  as  possi- 
ble, they  conveyed  their  real  estate  on  the  2  2d 
December,  1877,  by  deed  duly  executed  and  re- 
corded on  said  day,  to  HTenry  Markel,  who  im- 
mediately took  possession  thereof,  for  the  con- 
sideration of  I3500,  payable  by  his  assumption 
of  the  liens  against  said  real  estate,  and  the  fur- 
ther sum  of  one  dollar  to  them  in  hand  paid. 

On  the  same  day  after  delivery  of  said  deed, 
they  confessed  a  judgment  to  David  Kline  in 
trust  for  himself  and  other  creditors,  among 
whom  were  the  plaintiffs,  being  the  mother  and 
respective  wives  of  said  defendants.  On  the 
same  day  a  fi.  fa.  was  issued  on  said  judgment  by 
virtue  of  which  on  the  31st  Dec,  1877,  the 
sheriff  sold  defendant's  personal  property  for 
{1602.32,  which  after  payment  of  costs  left 
{1573.94  to  be  applied  to  the  writ. 
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Most  of  the  property  was  bought  in  at  the  sale 
by  Kline,  the  plaintiff  in  the  execution,  who 
shortly  afterwards  entered  into  the  following 
agreement  with  the  Miller  Bros. :  *  *  It  was  agreed 
that  the  Miller  Bros,  should  keep  possession  of 
the  property,  sell  it,  and  pay  in  full  the  sum  of 
$Soo  to  Kline;  next  pay  ^100  to  or  for  Hort- 
ing,  and  what  balance  remained  to  be  taken  for 
*  the  mother  and  the  wives  of  the  Miller  Bros. ; 
that  is  to  say  Kline  was  to  be  paid  in  full,  Hort- 
ing  was  to  be  paid  in  full,  and  the  mother  and 
wives  would  take  the  residue. "  The  jury  further 
found  "that  aftem'ards  ware  came  down  some 
and  they  (the  mother  and  wives)  agreed  with  the 
Miller  Bros,  to  take  the  rest  in  property;  if  it 
was  sold  for  gain,  it  was  their  gain,  and  if  there 
was  a  loss  it  was  their  loss." 

The  special  verdict  concluded  as  follows : — 
"  Under  these  facts,  we  are  ignorant  whether 
the  arrangement  made  between  Kline  the  pur- 
chaser of  the  property  and  the  Miller  Bros,  was 
in  law  a  bailment,  which  would  protect  the  same 
from  levy  and  sale  on  a  subsequent  execution,  or 
a  sale  which  re-invested  the  Miller  Bros,  with 
the  tide  thereto,  and  thus  made  it  liable  to  sub- 
sequent levy  and  sale ;  if  a  bailment,  we  find 
for  the  plaintiff ;  and  if  a  sale,  we  find  for  the 
defendant.'* 

After  argument  the  Court  entered  judgment 
for  defendant,  whereupon  the  plaintiffs  took  this 
wnt,  assigning  as  error  the  entering  of  judgment 
for  defendant. 

Charles  A.  Bamett  (with  him  A.  M,  Market), 
for  plaintiffs  in  error. 

The  article  of  agreement  passed  no  title  to 
Miller  Bros.  There  was  no  sale  but  a  simple 
transfer  to  them  as  bailees. 

Maynes  v.  Atwater,  7  Norris,  496. 
Beni.  on  Sales,  2d  Ed.  I. 
Williamson  v.  Berry,  8  How.  544. 
Wait's  Actions  and  Defences,  vol.  5,  527. 
Clark  V.  Jack,  7  W.  375. 
McCuUough  V.  Porter,  4  W.  &  S.  177. 
Becker  v.  Smith,  9  P.  F.  Smith,  469. 
W,  A,  Sponslery  for  defendant  in  error. 
A  bailment  is  always  the  subject  of  return  or 
rnider  the  direction  and  control  of  the  bailor. 
Crist  V,  Kleber,  29  P.  F.  Smith,  290. 
Dickt'.  Cooper,  12  Harris,  217. 
There  was  no  such  arrangement  here. 
A  right  to  demand  the  goods  is  no  title  to  the 
goods  themselves. 

Heitzman  v,  Divil,  i  Jones,  264. 

June  19,  1880.  The  Court.  The  single 
assignment  of  error  here  is  that  the  Court  below 
erred  in  entering  judgment  for  the  defendant 
upon  the  special  verdict. 

It  is  not  disputed  that  the  sheriff's  sale  passed 
a  good  title  to  the  personal  property  in  contro- 
versy to  Kline  the  purchaser  at  said  sale.  His 
right  to  leave  it  with  the  defendants  in  the  ex- 


ecution is  equally  clear.  (Myers  v.  Harvey,  2 
P.  &  W.  478;  Craig's  Appeal,  27  P.  F.  S. 
448,  and  Maynes  v.  Atwater,  7  Norris,  496.) 
The  judgment  upon  which  the  property  was  sold 
was  confessed  to  Kline  to  secure  his  own  debt, 
and  sundry  other  debts  due  by  the  Miller  Bros., 
the  defendants  in  said  judgment.  Kline  bought 
the  property  to  protect  himself  and  the  others. 
As  to  them  he  was  a  trustee. 

After  selling  a  part  of  the  property  he  moved 
put  of  the  county,  and  left  the  remainder  in  the 
hands  of  the  Miller  Bros.,  under  an  agreement 
that  they  should  sell  the  same  and  apply  the  pro- 
ceeds first  to  the  payment  of  Kline's  claim, 
second  to  the  claim  of  Horting,  and  lastly  to  the 
claims  of  the  mother  and  the  wives  01  Miller 
Bros.  The  special  verdict  finds  the  further  fact 
"that  afterwards  ware  came  down  some  and 
they  (the  mother  and  wives)  agreed  with  the 
Miller  Bros,  to  take  the  rest  in  property ;  if  it 
was  sold  for  gain  it  was  their  gain,  and  if  there 
was  a  loss  it  was  their  loss.' 

The  effect  of  this  arrangement  was  to  make 
Miller  Bros,  the  agents  of  Kline,  the  trustee,  to 
sell  the  property  and  apply  the  proceeds  in  ac- 
cordance with  the  trust.  It  pa^ed  no  title  to 
Miller  Bros.  They  could  sell  and  deliver,  and 
in  doing  so  make  good  title,  but  it  was  the  title 
of  Kline,  the  trustee  for  whom  they  acted  as 
agents.  There  was  no  interest  or  profit  re- 
served to  them  in  the  transaction,  in  which  re- 
spect the  case  differs  essentially  from  Dick  v. 
Cooper  (12  Harris,  217),  relied  upon  by  the 
Court  below.  Nor  is  Heitzman  v*  Divil  (i 
Jones,  264),  in  point.  There  property  X)f  a 
perishable  character  was  left  with  the  defendant 
in  the  execution  for  his  consumption,  to  be  re- 
turned in  kind  and  not  the  same  property. 
Here  no  portion  of  the  property  was  to  be  re- 
tained by  Miller  Bros.  They  had  no  interest  in 
it  whatever.  The  balance,  after  paying  the 
claims  of  Kline  and  Horting,  was  to  go  to  the 
mother  and  wives.  We  need  not  discuss  the 
position  assumed  bv  the  Court  below  that  Miller 
Bros,  could  not  sell  the  property  to  their  wives, 
for  the  reason  that  such  a  transaction  would  be 
against  public  policy.  No  such  point  is  involved 
in  the  case.  The  property  in  controversy  did 
not  belong  to  them,  but  to  Kline,  the  trustee. 
As  his  agent  Miller  Bros,  had  the  right  to  turn 
over  the  property  to  their  wives  as  creditors 
under  the  trust. 

We  are  of  the  opinion  that  the  agreement  be- 
tween  Kline  and  Miller  Bros,  was  a  bailment,  and 
that  it  was  error  to  enter  judgment  below  for  the 
defendant. 

The  judgment  is  reversed,  and  judgment  is  now 
entered  for  the  plaintiffs  upon  the  special  verdict. 

Opinion  by  Paxson,  J.  Sharswood,  C.  J., 
and  Green,  J.,  absent. 
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©omnton  pieaa— Hato^ 


C.  P.  No.  3,  October  9,  t88o. 

Bender  v.  Ryan. 

Practice^^Judgment  for  want  of  a  plea — Com" 
mon  appearanct'-^Striking  off  judgment. 
Rule  to  strike  ofi  judgment  for  want  of  a  plea. 
The  following  is  a  copy  of  the  docket  entries : 

D.  B.  Mcany 

Frederick  Bender 


Gipias  Trespass 
Ex.  Dec.  30, 1879. 


27s 
D.  B.  Meany  t/. 

**  Common  appear-        John  Ryan 
ance*»8\7\8o. 
Dec.  30,  1879.  AfiT.  to  hold  to  bail. 
Aug.  7,  1880,  Narr.  and  rule  to  plead  filed. 
Sept  14, 1880.^  Affidavit  of  service  of  narr.  and  role  to 

plead  filed.'* 
Sept.  14,  1880.  Judgment  for  want  of  a  plea. 
Sept  16,  1880.  Writ  of  inquiry  to  assess  damages. 
Oct.  I,  1880.  Rule  to  strike  off  judgment,  etc. 

,  Plaintiff's  attorney  filed  an  affidavit  that  he 
had  served  on  defendant's  attorney  of  record  a 
copy  of  the  declaration  and  rule  to  plead  in  eight 
days,  on  Aug.  7,  1880. 

On  the  hearing  of  the  rule  defendant  by  his 
attorney  presented  his  deposition,  that  he  with 
his  wife  and  his  family  had  resided  at  No.  15 12 
Warwick  St.,  continuously  from  Nov.  5,  1879; 
that  he  never  authorized  D.  B.  Meany,  or  any 
one  else  to  appear  or  act  as  counsel  for  him  in 
this  case :  that  he  never  had  any  notice  of  any 
proceeding  in  the  matter  from  the  time  of  his 
arrest  imtil  he  received  notice  of  the  assessment 
of  damages  by  a  sheriff's  jury,  and  that  he  never 
committed  the  alleged  assauU  and  battery.  That 
he  was  arrested  and  charged  with  the  same,  but 
the  bill  of  indictment  was  ignored  by  the  grand 
jury. 

W.  F.  Harrity,  for  the  rule. 

The  right  to  enter  a  common  appearance  for 
the  defendant  was  first  given  by  12  George  I.  c. 
29,  which  provides  that  "  in  case  the  defendant 
shall  not  appear,  the  plaintiff  upon  making  and 
filing  an  affidavit  of  the  personal  service  of  such 
writ  or  process,  may  enter  a  common  appear- 
ance for  the  defendant,  and  proceed  thereon, 
etc."  In  the  present  case  no  such  affidavit  was 
filed. 

Before  the  practice  of  entering  a  common  ap- 
pearance can  be  resorted  to  it  must  appear  that 
the  defendant  has  removed  from  the  jurisdiction, 
or  that  he  cannot  be  found  to  serve  him  with  a 
rule  to  plead. 

Troubat  &  Haly's  Prac.  Sec.  277. 

Besides,  when  such  an  appearance  is  entered 
the  defendant  should  be  ruled  to  plead  on  or  be- 
fore the  quarto  die  post  of  the  next  term  and  not 
in  eight  days. 

Troubat  &  Haly*s  Prac.  supra. 

D.  B,  Meany ^  contra. 

The  Court.    Rule  absolute. 


C.  P.  No.  3. 


Whhaker  v.  Read. 


Oct  12,  1880. 


Affidavit  of  defence  law — Particularity  required 

— Sufficient  allegation  by  a  tenant  of  an  eviction^ 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  copy  filed  was  that  of  a  lease  from  plain- 
tiff to  defendant,  dated  April  2,  1879,  for  two 
years  at  f  40  per  month,  payable  in  advance.  It 
was  accompanied  by  a  claim  "  for  rent  due  under 
the  above  lease,  the  sum  of  f  160,  being  the 
amount  due  and  unpaid  upon  the  second  day  of 
June,  1880." 

The  affidavit  of  defence  set  forth  that  '*  before 
any  part  of  the  rent  sued  for  became  due  the  said 
plaintiff,  on  or  about  the  14th  day  of  April,  1880, 
with  force  and  arms  entered  into  and  upon  said 
premises  and  then  ejected,  put  out  and  removed 
the  defendants  therefrom  and  from  the  posses- 
sion thereof." 

Pennypackery  for  the  rule. 

Defendant  has  sworn  only  to  the  words  of  a 
narr.  and  to  a  conclusion  of  law.  He  must  set 
forth  the  facts.  An  entry  **with  force  and 
arms"  means  nothing,  and  the  ejection  whether 
actual  or  constructive  must  be  described. 

Fletcher^  contra. 

The  Court.  This  is  a  very  defective  affidavit 
but  we  think  it  contains  enough  to  prevent 
judgment. 

Rule  discharged. 


C.  P.  No.  3.  Sept.  20,  i88a 

Shaffer  v.  Green,  Owner  and  Contractor. 

Mechanics^  claim — Practice — Bill  of  particulars. 

Rule  to  strike  off  a  mechanic's  claim  from  the 
record. 

The  claim  was  filed  against  certain  premises 
situate  on  the  west  side  of  Eighth  Street  in  the 
city  of  Philadelphia,  and  was  for  the  payment  of 
the  sum  of  I115  being  a  debt  contracted  for 
materials  and  work  and  labor  furnished  for  and 
about  the  repair,  alteration,  and  addition  to  said 
premises.  The  bill  of  particulars  annexed  was 
as  follows : — 

Bill  of  Particulars. 
1880  May  12    To  fitting  up  beer  pump  as  per 

contract    ....    |iio  00 

July  17  Capping  up  the  gas  brackets      •  50 

Cleaning  out  drain  pipe    .         .  2  50 

Repairing  spigot      ...  t  00 


Interest  from  July  17,  1880 


I11400 
I  00 


%\\%  00 

Aaron  Thompson^  for  the  rule. 

The  first  item  in  the  claim  is  for  a  portable 
beer  pump.  This  is  not  within  the  repairing  Act. 
The  other  items  are  for  repairs,  but  they  arc 
under  I50,  and  therefore  not  lienable. 

A,  E.  Peterson,  contra. 

The  Court.    Rule  discharged. 
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g)U^reitte  €ourt. 


May,  '80.  May,  1880. 

Ex  parte  Steinman  and  Hensel. 

Attorney  and  Court — Rights  of  attorney — Dis- 
barment — Act  of  May  ip,  i8/p  {P,  Z.  66), 
gwing  writ  of  error  in  such  cases — Provisions 
of'-Xibel published  in  newspaper  of  which  at- 
torney is  editor — Is  not  an  offence  for  which 
attorney  can  be  summarily  disbarred^  Consti- 
tutional law — Libels-Liberty  of  the  press. 

A.  and  B, ,  members  of  the  bar  of  Lancaster  county,  were 
also  editors  of  a  daily  newspaper;  after  the  trial  and  acquittal 
of  a  certain  defendant  in  the  Quarter  Sessions,  they  pub- 
lished in  their  journal  an  article  severely  refleciing  on  the 
conduct  of  the  Court  in  the  said  trial,  intimating  that  the 
acquittal  had  been  corruptly  obtained  for  partisan  purpases. 
The  Court  sent  for  them  the  next  day,  and  they  refused  to 
disclose  who  was  the  author  of  the  article,  but  admitted  their 
liability  as  editors.  The  Court  thereupon  entered  rules  on 
them  to  show  cause  why  they  should  not  be  dbbarred, 
which  rules  were  subsequently  made  absolute : 

Held^  to  be  error. 

There  may  be  cases  of  misconduct  not  strictly  profes- 
sional, which  would  clearlv  show  a  person  not  to  be  fit  to 
be  an  attorney,  ^.^.,  theft  or  forgery;  but  an  attorney 
cannot,  even  in  such  a  case,  be  summarily  disbarred 
without  a  formal  indictment  and  trial. 

Per  Sharswood,  C.  J.  The  office  of  an  attorney  is 
his  property,  and  he  cannot  be  deprived  of  it  unless  by  the 
judgment  of  his  peers,  or  the  law  of  the  land.  To  deprive 
him  of  it  summarily  for  the  publication  of  a  libel  on  a 
man  in  a  public  capacity,  or  where  the  matter  was  proper 
for  public  investigation,  would  be  an  infraction  of  the 
spirit,  if  not  of  the  letter,  of  the  7th  section  of  the  first 
Article  of  the  Constitution  of  1874. 

Per  Sharswood,  C.  J.  We  entertain  no  doubt  that  a 
Court  has  jurisdiction,  without  any  formal  complaint  or 
petition,  upon  its  own  motion,  to  strike  the  name  of  an 
attorney  from  the  roll  in  a  proper  case,  provided  he  is 
afibrded  an  opportunity  to  be  hesird  in  his  own  defence. 

Quarey  how  far  the  provisions  of  the  Act  of  May  19, 
1879,  that  this  Court  shall  hear  new  testimony  and  decide 
the  case  de  ncvo,  is  consistent  with  that  Article  of  the 
Constitution,  which  prohibits  the  Supreme  Court  firom  the 
exercise  of  original  jurisdiction,  except  in  a  few  specified 
cases. 

Writs  of  error  to  the  Quarter  Sessions  of  Lan- 
caster County. 

ITie  Court  bielow  entered  rules  on  A.  J.  Stein- 
man and  W.  U.  Hensel  to  show  cause  why  they 
should  not  appear  and  answer  for  contempt  of 
Vol.  IX.— 10 


Court,  and  also  why  they  should  not  be  disbarred 
for  misbehavior  in  their  offices  as  attome>-s  of 
said  Coiut. 

The  facts  of  this  case  were  as  follows : — 
On  Jan.  20,  1880,  the  Cotirt  (Patterson,  A. 
L.  J.)  sent  for  respondents  and  inquired  of  them 
whether  they  were  the  editors  of  the  **  Lancaster 
Daily  Intelligencer."  They  answered  in  the 
affirmative,  and  the  Court  then  inquired  of  them 
whether  they  were  the  authors  of  the  following 
article,  which  had  appeared  in  that  journal,  on 
Jan.  20,  1880,  in  reference  to  a  case  lately  tried 
before  the  Court : — 

"  Michael  Snyder  is  acquitted,  not  because  he  had  not 
violated  the  law,  but  because  he  had  already  been  acquitted 
of  the  offence  laid  in  the  present  indictment.  That  first 
acquittal  was  accomplished,  as  has  been  shown,  by  J.  W.  J. , 
ex-chairman,  J.  H.  B.,  ex-chairman, and  District- Attorney 
E.,  chairman  of  the  Republican  county  committee,  by 
false  representations  to  the  Court,  made  for  the  corrupt 
consideration  that  the  Snyders  were  the  best  Republican 
workers  in  the  Eighth  Ward.  Logically,  the  last  acquittal, 
like  the  first,  was  secured  by  a  prostitution  of  the  machin- 
ery of  justice  to  serve  the  exigencies  of  the  Republican 
party.  But  as  all  the  parties  iinplicated,  as  well  as  the 
Judges,  belong  to  that  party,  the  Court  is  unanimous — for 
once — that  it  need  take  no  cognizance  of  the  imposition 
practised  upon  it,  and  the  disgrace  attaching  to  it. — Eds. 
Intelligencer." 

The  respondents  answered  that  they  were  the 
editors,  and  responsible  as  such,  but  declined  to 
say  whether  they  were  the  authors  or  not.  The 
Court  thereupon  entered  separate  rules  on  re- 
spondents to  show  cause  why  they  should  not 
appear,  etc.  The  respondents  filed  separate 
answers,  setting  forth,  inter  alia,  (i)  That  the 
proceedings  were  irregular  and  the  rules  improv- 
idently  granted,  because  they  were  not  entered 
upon  a  complaint,  supported  by  affidavit,  but  were 
entered  by  the  Court  of  its  own  motion  for  mat- 
ters not  occurring  in  the  presence  of  the  Court, 
and  of  which  the  Court  had  no  judicial  knowl- 
edge; (2)  That  the  publication  was  made  in 
good  faith,  without  malice,  and  for  the  public 
good,  of  and  concerning  a  case  of  great  public 
importance,  which  had  been,  before  the  writing 
of  said  publication,  fully  ended,  and  in  which 
the  respondents  had  no  interest  as  attorneys ;  (4) 
The  publication  complained  of  was  not  made  by 
respondents  within  the  presence  of  the  Court,  or 
while  acting  as  attorneys  or  officers  of  the  Court, 
or  ofor  concerning  any  case  pending  and  undeter- 
mined in  said  Court,  but  was  made  by  them 
solely  in  their  capacity  as  publishers  of  a  news- 
paper. 

The  Court,  after  hearing  argument  on  behalf 
of  respondents,  discharged  the  first  rules,  and 
made  absolute  in  both  cases  the  rules  to  show 
cause  why  the  respondents  should  not  be  dis- 
barred. (See  report  of  the  case  in  the  Court 
below,  with  opinion  of  Patterson,  A.  L.  J.,  8 
Weekly  Notes,  296.) 
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The  respondents  took  these  writs,  assigning  for 
error  the  entry  of  the  rules  to  disbar  by  the  Court, 
of  its  own  motion,  for  acts  not  committed  in  its 
presence  and  of  which  it  had  no  judicial  knowl- 
edge, without  a  complaint  having  been  made, 
supported  by  affidavit ;  the  requiring  respondents 
to  answer  for  the  publication  of  an  article  which, 
if  false  and  nulicious,  was  a  libel,  before  they  had 
been  indicted  and  convicted ;  and  the  making 
absolute  of  said  rules,  and  disbarring  respond- 
ents. 

A,  K,  AfcClure,  J,  E^Gowen^  and  R,  E, 
Shapley,  for  plaintiffs  in  error,  argued  the  case 
substantially  as  it  had  been  argued  in  the  Court 
below.    (See  8  Weekly  Notes,  296.) 

H.  W.  Palmer,/.  B,  McPherson,  and  S,  H. 
Reynolds^  amici  curia. 

The  appellants  are  convicted  by  their  own 
confession  in  the  Court  below  of  a  false,  malicious, 
and  defamatory  libel  on  the  Court,  and  the 
opinion  of  the  Court  below  clearly  establishes 
its  right  to  punish  therefor.  (8  Weekly  Notes, 
296. )  The  Court  had  personal  knowledge  of  the 
publication  of  the  libel,  and  sent  for  and  ques- 
tioned plaintiffs  in  error,  who  did  not  deny  the 
authorship.  This  was  sufficient. 
Rice  V,  Comm.,  18  B.  Mon.  472. 
Ex  parte  Fisher,  6  Leigh,  619. 

Where  the  Court  has  personal  knowledge  of 
the  offence,  it  is  not  true  that  it  will  leave  the 
parties  to  an  ordinary  prosecution. 

Crawford's  Case,  66  E.  C.  L.  R.  612. 

Dandridge*s  Case,  2  Virginia  Cases,  408. 
Blackstone  divides  contempts  into  two  classes, 
direct  and  consequential,  and  among  the  latter 
enumerates  **  speaking  or  writing  contemptuously 
of  the  Court  or  Judges  acting  in  their  judicial 
capacity,  and  by  anything  that  demonstrates  a 
gross  want  of  that  regard  and  respect  which, 
when  once  Courts  are  deprived  of  their  author- 
ity, is  entirely  lost  among  people. 

4  Black.  Comm.  285-6. 
In  the  case  of  Thos.  Passmore,  the  Supreme 
Court  imposed  a  fine  of  I50,  and  30  days'  im- 
prisonment, for  a  publication  concerning  a  deter- 
mined case ;  articles  of  impeachment  were  pre- 
ferred, and  they  were  acquitted. 

Peck's  Trial,  p.  341.     See,  also,  Oswald's  Case,  I 
Dallas,  319. 
A  similar  authority  has  been  frequently  exercised 
by  the  Courts,  and  is  necessary  to  their  self-pre- 
servation. 

Freer's  Case,  I  Caines,  518. 

Slate  V.  Morrill,  16  Ark.  384. 

McLaughlin's  Case,  5  W.  &  S.  272. 

Jn  re  T.  H.  Greevy,  4  Weekly  Notes,  308. 
In  Austin's  case  (5  Rawle,  191)  Chief  Justice 
Gibson  recognizes  the  right.  He  says:  **The 
power  of  the  judiciary  in  this  country  rests  upon 
the  faith  of  the  people  in  its  integrity.  Take 
away  this  faith,  and  the  moral  influence  of  the 
Courts  is  gone,  and  popular  respect  for  law  im 


paired.  Law  with  us  is  an  abstraction.  It  if 
personified  in  the  Courts  as  its  ministers,  but  its 
efficacy  depends  upon  the  moral  convictions  os 
the  people.  When  confidence  in  the  Courts  is 
gone,  respect  for  the  law  itself  will  speedily  disap- 
pear, and  society  will  become  the  prey  of  fraud, 
violence,  and  crime." 

Oct.  4,  1880.  The  Court.  The  record  be- 
fore us  has  been  brought  up  by  a  writ  of  error, 
under  the  Act  of  Assembly,  approved  May  19, 
1879  (P-  L.  66),  entited  *'An  Act  regulating 
proceedings  against  attorneys  at  law  in  this  Com- 
monwealth." It  provides,  "That  in  all  cases 
of  any  proceedings  in  any  Court  of  this  Conh 
mon  wealth  against  anyattomey  of  said  Court  for 
unprofessional  conduct  as  an  officer  of  such 
Court,  said  attorney  shall  be  entitled  to  a  writ  of 
error  from  the  Supreme  Court  of  this  Common- 
wealth, as  in  civil  cases,  to  said  Court,  from  any 
judgment,  order,  or  decree  of  said  Court  against 
him  as  such  officer,  which  writ  of  error  shall  re- 
move the  record  and  all  the  proceedings  therein 
to  the  Supreme  Court  of  this  Commonwealth  j 
and  it  shall  be  the  duty  of  said  Court  to  review 
the  same  de  novo,  and  the  complainant  shall  have 
the  right  to  offer  new  testimony  by  deposition  or 
otherwise,  as  said  Supreme  Court  may  direct, 
and,  upon  hearing,  said  Court  may  modify,  re- 
verse, or  affirm  said  judgment,  order,  or  decree 
of  the  Court  below,  as  the  justice  of  the  case 
may  require."  Other  provisions  are  added  as  to 
the  hearing  of  the  cause  in  any  district,  and  giv- 
ing it  a  preference  over  all  other  than  homicide 
cases,  and  as  to  the  costs — all  of  which,  to  say 
the  least,  are  unusual.  The  remedy  by  writ  of 
error,  which  properly  requires  two  parlies,  is  cer- 
tainly not  the  best  which  could  have  been  de- 
vised ;  and  what  is  meant  by  reviewing  the  case 
de  novo  is  not  very  intelligible,  unless  it  be,  from 
what  follows,  that  the  Court  is  to  hear  any  new 
testimony  which  may  be  offered  by  the  complain- 
ant, but  not  by  the  Court  below  or  any  other 
parties,  if  there  can  be  any  other.  On  the  whole, 
it  is  a  curious  piece  of  legislative  patchwork.  How 
far  the  provision  that  this  Court  shall  hear  new 
testimony  and  decide  the  case  as  if  it  was  a  new 
one  is  consistent  with  that  article  of  the  Consti- 
tution which  prohibits  the  Supreme  Court  from 
the  exercise  of  any  original  jurisdiction,  except 
in  a  few  specified  cases,  is  a  question  which  does 
not  arise,  as  the  controversy  here  is  presented 
fully  on  the  record,  and  we  are  not  asked  to  look 
out  of  it. 

The  complainants  were  members  of  the  bar  of 
Lancaster  County,  and  were  also  the  editors  of  a 
newspaper  published  there.  They  printed  in 
their  paper  an  article  very  severely  reflecting 
upon  the  conduct  of  the  Court  in  a  certain  prose- 
cution in  the  Quarter  Sessions,  in  which  the  de- 
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fendant  had  been  acquitted  on  an  indictment  for 
violating  the  liquor  law.  It  charged  that  the  ac- 
quittal **  was  secured  by  a  prostitution  of  the  ma- 
chinery of  justice  to  serve  the  exigencies  of  the 
Republican  party,"  and  added  that  as  the  Judges 
belonged  to  that  party,  the  Court  was '  *  unanimous 
for  once  that  it  need  take  no  cognizance  of  the 
imposition  practised  upon  it,  and  the  disgrace 
attaching  to  it."  We  may  safely  assume  that  it 
meant  to  charge  and  did  charge  that  the  Judges 
had  decided  the  case  wrongfully  from  motives  of 
political  partisanship.  We  have  no  hesitation  in 
pronouncing  such  a  publication  to  be  a  gross 
libel  on  its  face.  Nothing  can  be  more  disgrace- 
ful— not  even,  perhaps,  that  of  direct  bribery — 
than  such  an  imputation  on  the  motives  of  Judges 
in  the  administration  of  justice. 

The  Court  thereupon  sent  for  the  complain- 
ants, and  on  their  appearance  and  taking  upon 
themselves  the  responsibility  of  the  publication 
in  question,  entered  rules  upon  them  to  show 
cause  why  they  should  not  be  disbarred  and  their 
names  stricken  from  the  list  of  attorneys  for  mis- 
behavior in  their  offices  as  attorneys.  To  these 
rules  they  appeared  and  put  in  answers  respect- 
ively, and  the  rules  were  afterwards  made  abso- 
lute. 

Many  objections  have  been  made  to  the  pro- 
ceeding which  we  will  not  stop  to  consider.  We 
entertain  no  doubt  that  a  Court  has  jurisdiction 
without  any  formal  complaint  or  petition,  upon 
its  own  motion,  to  strike  the  name  of  an  attorney 
from  the  roll  in  a  proper  case,  provided  he  has 
had  reasonable  notice  and  been  afforded  an  op- 
portunity to  be  heard  in  his  own  defence. 

No  question  can  be  made  of  the  power  of  a 
Court  to  strike  a  member  of  the  bar  from  the 
roll  for  official  misconduct  in  or  out  of  Court. 
By  the  seventy-third  section  of  the  Act  of  April 
14,  1834  (P.  L.  354),  it  is  expressly  enacted, 
that  **if  any  attomey-at-law  shall  misbehave  him- 
self in  his  office  of  attorney  he  shall  be  liable  to 
suspension,  removal  from  office,  or  to  such  other 
penalties  as  have  heretofore  been  allowed  in  such 
cases  by  the  laws  of  this  Commanwealth."  We 
do  not  mean  to  say,  for  the  case  does  not  call  for 
such  an  opinion,  that  there  may  not  be  cases  of 
misconduct  not  strictly  professional  which  would 
clearly  show  a  person  not  to  be  fit  to  be  an  attor- 
ney, nor  fit  to  associate  with  honest  men.  Thus, 
if  he  was  proved  to  be  a  thief,  a  forger,  a  per- 
jurer, or  guilty  of  other  offences  of  the  crimen 
falsi.  But  no  one,  we  suppose,  will  contend 
that  for  such  an  offence  he  can  be  summarily 
convicted  and  disbarred  by  the  Court  without  a 
formal  indictment,  trial,  and  conviction  by  a  jury 
or  upon  confession  in  open  Court.  Whether  a 
libei  is  an  offence  of  such  a  character,  maybe  a 
question;  but  certain  it  is,  that  if  the  libel  in 
this  case  had  been  upon  a  private  individual,  or 


upon  a  public  officer,  such  even  as  the  District 
Attorney,  the  Court  could  not  have  summarily 
convicted  the  defendants  and  disbarred  them. 
The  office  of  an  attorney  is  his  property,  and  he 
cannot  be  deprived  of  it  unless  by  the  judgment 
of  his  peers  or  the  law  of  the  land — this  last  phrase 
meaning,  as  we  have  been  taught  by  Lord  Coke, 
*  *  due  process  of  law.  *  *  By  the  seventh  section  of 
the  first  article  of  the  Constitution  of  1874 — the 
Bill  of  Rights — it  is  declared  that  "no  convic- 
tion shall  be  had  in  any  prosecution  for  the  pub- 
lication of  papers  relating  to  the  official  conduct  , 
of  officers  or  men  in  public  capacity,  or  to  any 
other  matter  proper  for  public  investigation  or 
information,  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made  shall  be 
established  to  the  satisfaction  of  the  jury."  This 
is  a  new  and  very  important  provision  introduced 
into  the  Bill  of  Rights  by  the  Constitution  of 
1874.  It  would  be  a  clear  infraction  of  the 
spirit,  if  not  the  letter  of  this  article,  to  hold  that 
an  attorney  can  be  summarily  disbarred  for  the 
publication  of  a  libel  on  a  man  in  a  public  ca- 
pacity, or  where  the  matter  was  proper  for  public 
investigation  or  information ;  for  a  man  certainly 
does  not  forfeit  his  constitutional  rights  as  a  free- 
man by  becoming  an  attorney — it  guarantees  to 
him  immunity  from  all  liability  to  punishment 
in  case  of  *'  the  publication  of  papers  relating  to 
the  official  conduct  of  officers  or  men  in  public 
capacity  where  the  fact  that  such  publication  was 
not  maliciously  or  negligently  made  shall  be  es- 
tablished to  the  satisfaction  of  the  jury.'* 

But  the  gravamen  of  the  offence  of  the  com- 
plainants was,  that  the  publication  was  a  libel  on 
the  Court  of  which  they  were  attorneys,  and  this, 
it  is  eamesUy  contended,  was  ''misbehavior  in 
their  office,"  which  gave  the  Court  power  to  ex- 
ercise summary  jurisdiction  by  removing  them. 

The  duty  of  an  attorney  is  briefly  compre- 
hended in  the  terms  of  his  oath :  "To  behave 
himself  in  the  office  of  attorney  according  to  the 
best  of  his  learning  and  ability,  and  with  all  good 
fidelity  as  well  to  the  Court  as  to  the  client." 
Was  the  publication  in  question  a  breach  of  this 
oath?  Fidelity  to  the  Court  includes  many  par- 
ticulars, but  they  all  evidently  concern  his  offi- 
cial relations.  "The  sum  of  the  matter,"  says 
Chief  Justice  Gibson,  in  Austin's  Case  (j  Rawle, 
205),  "  is  that  an  attomey-at-law  holds  his  office 
during  good  behavior,  and  that  he  is  not  profes- 
sionally answerable  for  a  scrutiny  into  the  official 
conduct  of  tlie  Judges  which  would  not  expose 
him  to  legal  animadversion  as  a  citizen."  Some 
of  the  remarks  in  the  opinion  in  that  case  have 
been  much  relied  on  by  the  learned  counsel  who 
have  argued  as  amici  curia  in  support  of  the  ac- 
tion of  the  Court  below.  But  there  are  two  con- 
siderations bearing  upon  the  question  which  now 
exist,  but  did  not  at  the  time  that  decision  was 
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rendered.  The  first  is  the  new  provision  on  the 
subject  of  the  liberty  of  the  press  which  has  been 
introduced  into  the  Bill  of  Rights  of  the  Consti- 
tution of  1874,  and  the  second  is  that  at  that 
time  the  judiciary  was  not  elective.  Judges  in 
183s  were  appointed  by  the  Governor,  and  their 
tenure  of  office  was  during  good  behavior.  There 
might,  then,  be  some  reason  for  holding  that  an 
appeal  to  the  tribunal  of  popular  opinion  was  in 
all  cases  of  judicial  misconduct  a  mistaken  course, 
and  unjustifiable  in  an  attorney.  The  proceed- 
ings by  impeachment  or  address  were  the  ones 
and  the  only  ones  which  could  be  resorted  to 
effectively  to  remedy  the  supposed  evil.  To  pe- 
tition the  Legislature  was  then  the  proper  step. 
To  appeal  to  the  people  was  to  diminish  confi- 
dence in  the  Courts,  and  bring  them  into  con- 
tempt without  any  good  result.  We  need  not 
say  that  the  case  is  altered,  and  that  it  is  now 
the  right  and  duty  of  a  lawyer  to  bring  to  the 
notice  of  the  people,  who  elect  the  Judges,  every 
instance  of  what  he  believes  to  be  corruption  or 
partisanship.  No  class  of  the  community  ought 
to  be  allowed  freer  scope  in  the  expression  or 
publication  of  opinion  as  to  the  capacity,  impar- 
tiality, or  integrity  of  Judges  than  members  of 
the  bar.  They  have  the  best  opportunities  of 
observing  and  forming  a  correct  judgment.  They 
are  in  constant  attendance  on  the  Courts.  Hun- 
dreds of  those  who  are  called  on  to  vote  never 
enter  a  court-room,  or  if  they  do,  it  is  only  at 
intervals  as  jurors,  witnesses,  or  parties.  To  say 
that  an  attorney  can  only  act  or  speak  on  this 
subject  under  liability  to  be  called  to  account 
and  to  be  deprived  of  his  profession  and  liveli- 
hood by  the  very  Judge  or  Judges  whom  he  may 
consider  it  his  duty  to  attack  and  expose,  is  a 
position  too  monstrous  to  be  entertained  for  a 
moment  under  our  present  system. 

In  admitting,  as  he  seems  to  do,  that  a  libel  on 
the  Court  may  be  a  breach  of  professional  duty  in 
an  attorney.  Chief  Justice  Gibson  adds  a  most 
material  qualification :  *'  The  motive  should  be 
clearly  shown  to  have  been  the  acquirement  of 
an  influence  over  the  Judge  in  the  exercise  of 
his  judicial  functions  by  the  instrumentality  of 
popular  prejudice."  No  such  motive  has  been 
or  can  be  imputed  to  these  complainants.  The 
learned  Judge  who  delivered  the  opinion  of  the 
'Court  below  imputes  no  such  motive  to  them. 
He  sajrs :  **  Their  motive,  though  not  openly  or 
at  all  avowed  in  the  publication,  is  too  obvious 
to  admit  of  doubt.  The  least  reprehensible  mo- 
tive by  which  their  professional  misconduct  can 
be  supposed  to  have  been  animated  is  a  desire 
for  prominence  or  notoriety  in  the  editorial 
corps.  The  real  or  true  motive  could  be  no 
other  than  partisan  malice  or  a  wilful,  headlong 
zeal  to  promote  partisan  interests  in  the  face  of 
their  official  fidelity  to  this  Courts  and  regardless 


of  all  consequences."  Suppose  the  motives  here 
assigned  to  be  the  true  motives  which  actuated 
the  complainants — a  desire  for  notoriety,  par- 
tisan malice,  and  a  wilful,  headlong  zeal  tQ  pro- 
mote partisan  interests — ^what  had  they  to  do 
with  professional  conduct  or  fitness  to  practise 
law  ?  The  complainants  in  their  sworn  answers 
to  the  rule  aver  that  in  making  the  publication 
in  question  they  were  "acting  in  good  fisuth, 
without  malice,  and  for  the  public  good." 

Of  course  we  mean  to  express  no  opinion  upon 
the  merits  of  the  controversy  between  the  Court 
below  and  the  complainants.  We  concede  to 
the  Court  all  that  has  been  claimed  on  their  be- 
half, that  the  publication  in  fact  was  a  false  and 
malicious  libel,  and  that  in  making  the  rule  ab- 
solute they  were  actuated  by  a  simple  desire  to 
uphold  the  authority  and  dignity  of  the  Court. 
If  this  were  a  mere  question  of  discretion,  we 
are  of  opinion  their  order  was  a  mistake.  The 
Act  of  1879  gives  this  Court  jurisdiction  to  re- 
view the  discretion  of  the  Court  below,  and  we 
think  it  was  not  in  this  case  wisely  exercised. 

The  order  which  made  absolute  the  rules  to 
show  cause  why  the  names  of  the  complainants 
should  not  be  stricken  from  the  list  of  attorneys 
is  hereby  vacated  and  the  rules  discharged,  and 
it  is  ordered  that  the  complainants  be  restored 
to  the  bar — the  costs  of  this  proceeding  and  writ 
of  error  to  be  paid  by  the  county  of  Lancaster. 

Opinion  by  Sharswood,  C.  J. 


Jan.  '79,  143.  March  i,  1S80. 

Philadelphia   and    Reading  R.  R.  Co.  v. 
Schultz. 

Negligence — Railroads — Fire  caused  by  sparks 

from  locomotive  —  Evidence  —  Status    of   an 

owner  of  land  along  a  railroad, — Note.  Jen- 

mings  V.  Penna,  R,  i?.  Co, — Opinion  of  the 

Court, 

It  is  a  rule  of  law,  that  if  reasonable  precautions  are 
taken  in  providing  locomotives  with  appliances  best  suited 
to  the  prevention  of  damage  by  fire,  the  railway  company 
or  ]>ersons  using  them  cannot  be  made  liable  though  they 
fire  every  rod  of  country  through  which  they  run. 

In  an  action  against  a  railway  company  for  damage 
caused  by  sparks  emitted  from  an  engme,  the  defendant 
adduced  proof  that  the  locomotive  was  furnished  with  ta 
approved  spark  arrester,  in  rebuttal  of  which  the  plaintiff 
was  permitted  to  introduce  evidence  of  numerous  fires 
caused  by  the  same  engine : 

BeldihtX  the  question  of  negligence  was  properly  snl>- 
mitted  to  the  jury. 

It  is  not  contributorynegligence  on  the  part  of  an  owner 
of  land  along  a  railway  to  allow  the  accumulation  of  rub- 
bish and  brushwood  on  his  property.  A  land  owner 
along  a  railway  assumes  the  risk  of  fires  necessarily  follow- 
ing the  proper  and  lawful  use  of  locomotives,  but  there  is 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


149 


no  liability  on  his  part  to  guard  against  their  improper 
and  unlawful  use. 


Error  to  the  Common  Pleas  of  Lehigh 
County. 

Case,  by  Reuben  Schultz  against  the  Philadel- 
phia and  Reading  Railroad  Co. ,  to  recover  dam- 
ages for  injury  done  by  fire  to  his  woodland, 
fence  rails,  and  timber,  from  sparks  alleged  to 
have  been  emitted  from  one  of  the  defendant's 
locomotives.     Plea,  not  guilty. 

On  the  trial  before  Harvey,  P.  J.,  the  follow- 
ing facts  appeared : — 

On  April  11,  1876,  the  plaintiffs  woodland, 
which  lies  along  the  track  of  the  PerkiomenR. 
R.,  of  which  the  Phila.  and  Reading  R.  R.  Co. 
are  the  lessees,  was  fired  by  sparks  from  the 
engine  of  a  train  known  as  the  10.30  passenger 
train.  The  fire,  which  broke  out  among  dry 
leaves  and  rubbish  on  the  bank  of  a  cut  on  the 
company's  land,  spread  through  a  small  strip  of 
woodland,  on  which  there  was  also  rubbish  and 
brushwood  belonging  to  Anthony  Mechlin,  which 
immediately  adjoined  the  railroad,  and  thence  to 
the  plaintiffs  woodland  which  lay  next  to  Mech- 
lin's, burning  up  and  damaging  a  great  quantity 
of  fence  rails,  cordwood,  and  standing  timber. 
At  the  place  of  the  fire  the  road  ran  through  a 
cut  and  the  grade  was  heavy.  The  defendant 
produced  evidence  to  prove  that  the  engine  had 
a  proper  spark-arrester  which  had  been  in  use  for 
some  years  before,  and  which  was  examined  on 
April  10, 1 1 ,  and  12, 1876,  when  its  condition  was 
found  to  be  good  and  so  continued  until  July 
20. 

In  rebuttal  the  plaintiff  proved  that  for  two. 
weeks  prior  to  April  11,  the  engine  of  the  10.30 
train  had  fired  property  along  the  road,  that  every 
day  it  came  along  there  were  fires  along  the  road, 
that  the  sparks 'thrown  out  by  the  engine  were  of 
the  size  of  hickory-nuts,  and  that  '*  after  this  fire 
the  property  owners  along  the  road  had  rest." 

The  defendant  submitted,  inter  alia,  the  fol- 
lowing point :  If  the  plaintiff  in  this  case  and  the 
owners  of  the  strip  of  land  between  his  property 
and  the  railroad  permitted  leaves  and  brush  to 
accumulate  upon  their  property  negligently  and 
in  such  a  way  as  that  they  would  be  likely 
to  be  ignited  by  sparks  thrown  from  an  engine 
properly  operated  and  provided  with  a  safe  and 
proper  spark-arrester,  and  by  so  doing  contri- 
buted to  the  fire,  there  could  be  no  recovery, 
and  your  verdict  should  be  for  the  defendant. 
Answer,  This  point  is  answered  in  the  general 
charge.  As  I  view  this  case  I  decline  this  in- 
struction. 

The  Court  in  the  general  charge  to  the  jury, 
said,  inter  alia:  "You  will  observe  then  that 
although  you  find  from  the  proof  in  the  case  that 
prudence  and  care  have  been  used  in  the  selec- 


tion of  a  spark-arrester,  and  that  the  one  in  use 
upon  the  locomotive  drawing  the  10.30  train  was 
of  the  most  approved  kind  then  in  general  use, 
the  question  still  remains,  was  this  arrester  on  that 
day  in  perfect  order?  For  if  it  was  not — if  it 
was  defective — if  it  did  not  prevent  the  throwing 
out  of  sparks  to  the  same  extent  as  perfect  arrest- 
ers of  the  same  sort  do  when  in  perfect  order, 
and  the  plaintiff  has  shown  this  to  your  satisfac- 
tion, then  he  has  shown  a  violation  of  a  legal 
duty  on  the  part  of  the  defendant,  which  makes 
it  responsible  for  all  damages  that  were  the  im- 
mediate consequence  thereof." 

Verdict  for  the  plaintiff  for  $666,^6 y  and  judg- 
ment thereon. 

The  defendant  took  this  writ  of  error,  assigning 
for  error  the  refusal  of  the  Court  to  affirm  his 
point  and  the  part  of  the  charge  of  the  Court 
above  given. 

R,  E,  Wright  &*  Sons,  for  plaintiff  in  error. 

The  evidence  established  the  fact  that  the 
spark-arrester  was  in  good  condition,  which  was 
not  contradicted  directly  or  inferentially.  To 
have  submitted  the  question  to  the  jury  as  to 
whether  it  was  the  best  known  spark-arrester  in 
use  was  error. 

The  locomotive  was  used  in  the  ordinary  way, 
and  the  defendant  was  in  the  exercise  of  an  un- 
questioned right. 

Phila.  and  Reading  R.  R.  Co.  v  Yerger,  23  Sm. 
121. 

The  question  as  to  whether  the  plaintiff  was 
not  guilty  of  contributory  negligence  in  permit- 
ting the  accumulation  of  rubbish  and  brushwood 
upon  his  property  should  have  been  submitted  to 
the  jury. 

Ohio  and  Mississippi  R.  R.  Co.  v.  Shanfelt,  47  111* 

497. 
Illinois  Central  R.  R.  Co.  v.  Nunn,  51  Id.  78. 
Kesee  v,  Chicago  and  Northwestern  R.  R.  Co.,  30 

Iowa,  78. 
Kellogg  V.  Chicago  and  Northwestern  R.  R.  Co.,  26 

Wis.  223. 
Coates  V,  Missouri  R.  R.  Co.,  61  Missouri,  38. 

/(fhn  Rupp,  for  defendant  in  error. 
The  use  of  a  locomotive  with  an  imperfect 
spark-arrester  is  negligence  on  the  part  of  a  rail- 
road company. 

Frankford  and  Bristol  Turnpike  Co.   v,  Phila.  and 
Trenton  R.  R.  Co.,  4  Sm.  345. 
A  railroad  company  is  responsible  for  fires 
caused  by  the  careless  emission  of  sparks  in  run- 
ning their  engines. 

Huyett  V.  Phila.  and  Reading  R.  R.  Co.,  11  Harris, 

373. 
A  railroad  company  is  bound  to  keep  its  track 

and  land  contiguous  clear  of  all  materials  likely 
to  be  ignited  from  sparks  from  its  engines,  pro- 
perly driven. 

Penna.  R.  R.  Co.  v,  Hope,  30  Sm.  373. 
In  the  absence  of  special  legislation   a  man 
does  not  become  a  wrong  doer  by  leaving  his 
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property  in  a  state  of  nature,  nor  is  he  bound  to 
anticipate  negligence  on  the  part  of  another,  and 
to  provide  against  its  effects. 

Salmon  v.  Delaware,  Lackawanna  and  Western  R. 

R.  Co.,  14  Am.  L.  R.  N.  S.  554. 
Phila.  and  Reading  R.   R.  Co.  v,  Hendrickson,  30 

Sm.  182. 
Lehigh  Valley  R.  R.  v,  McKeen,  7  Weekly  Notes, 
369- 
The  question  of  negligence   in  running  an 
engine  with  a  defective  spark-arrester  was  for  the 
jury.     It  would  have  been  error  to  have  with- 
drawn from  the  jury  the  evidence  as  to  the  fires 
caused  by  this  engine. 

Huyett  V.  Phila.  and  Reading  R.  R.  Co.,  ii  Harris, 

373- 
Lackawanna  and  Bloomsburg  R.  R.  v.  Doak,  2  Sm. 

379- 

May  3,  1880.  The  Court.  Complaint  is 
made  by  the  plaintiff  in  error,  defendant  below, 
in  that,  though  proof  was  made  that  the  locomo- 
tive, from  which  the  plain  tifPs  property  was  fired, 
was  furnished  with  an  approved  spark-arrester, 
yet  the  Court  submitted  the  question  of  negli- 
gence to  the  jury.  This,  however,  was  necessi- 
tated by  the  fact  that  the  testimony  of  the  plain- 
tiff was  in  serious  conflict  with  the  allegation 
above  stated.  It  is  indeed  true  that  a  locomotive 
cannot  be  run  without  fire;  that  human  in- 
genuity has  not  as  yet  devised  any  contrivance 
which  will  wholly  arrest  sparks,  so  if  these  now 
so  important  vehicles  are  to  be  run  at  all,  more 
or  less  damage  in  the  way  of  fire  must  result  from 
them.  Therefore,  the  rule  of  law  is,  and  must 
be,  that  if  reasonable  precautions  are  taken  in 
providing  them  with  those  appliances  which  are 
deemed  best  for  the  prevention  of  such  damage, 
the  company  or  persons  using  them  cannot  be 
made  liable  though  they  fire  every  rod  of  the 
country  through  which  they  run.  In  accordance 
with  this  now  well  established  rule  of  law,  we 
have  but  recently  held  that  the  mere  fact  of  the 
firing  of  a  property  will  not  of  itself  prove  negli- 
gence, where  it  is  shown  that  approved  spark- 
arresters  were  in  use.  (Jennings  v.  Railroad 
Company,  not  reported,*)    But  unfortunately 

*  Oct  &  Nov.  T.  '78.  264. 

Jennings  v.  Pennsylvanim  R.  R.  Co. 

Opinion  of  the  Court. 

November  10, 1879.  Thr  Court.  This  case  cannot 
be  distinguished  from  the  Philadelphia  and  Reading  Rail- 
road Co.  V,  Yerger  (23  P.  F.  Smith,  I3i),  which  was  fol- 
lowed in  Erie  Railway  Co.  v.  Decker  (28  Ibid.  293),  in 
which  it  was  held  that  evidence  to  prove  defects  in  other 
engines  of  the  company,  was  irrelevant,  and  should  have 
been  excluded.  In  the  case  now  before  us,  there  was  no 
evidence  to  show  that  the  locomotive  from  which  the  plain- 
tiffs fences,  hay,  and  grass  caught  fire,  was  improperly 
constructed  and  had  not  an  approved  spark-arrester. 
There  was  some  evidence  that  on  some  occasions  sparks 
la^er  than  common  issued  from  engines  on  the  road,  but 


for  the  defendant  in  this  case,  the  plaintiff  fur- 
nished abundant  .proof,  that  the  engine  in  ques- 
tion, either  was  not  furnished  with  the  necessary 
spark-arresting  appliances,  or  if  so,  they  had  been 
tampered  with  by  the  persons  in  charge  thereof. 
On  any  other  theory  it  is  unaccountaole  that  this 
locomotive  alone,  of  all  run  upon  the  road, 
should  have  fired  the  country  through  which  it 
passed,  almost  daily  for  the  period  of  two  weeks, 
and  that  it  should  have  become  so  notorious  in 
this  respect  that,  as  one  of  the  witnesses  says, 
*' We  watched  for  that  train  everyday,  so  that 
we  might  be  able  to  put  out  the  fire."  More- 
ever  two  of  plaintiffs  witnesses  say  that  this 
engine  threw  out  sparks  as  large  as  a  hickory-nut, 
and  there  is  the  further  significant  testimony  that 
shortly  after  the  Schultz  fire,  this  locomotive 
ceased  to  be  dangerous,  or  as  one  of  the  witnesses 
said, ' '  after  this  fire  we  had  rest. * '  This  testimony 
was  ample,  if  the  jury  believed  it,  to  rebut  that  of 
the  defendant,  and  the  Court  could  do  nothing 
else  than  submit  it. 

Again  complaint  is  made  that  the  Court  re- 
fused to  instruct  the  jury,  that  if  either  Schultz 
or  the  owner  of  the  strip  lying  between  his  land 
and  the  railroad,  allowed  the  accumulation  of  dry 
leaves,  brushwood,  and  other  rubbish  on  his  pro- 
perty, which  would  be  readily  fired  by  sparks 
ordinarily  issuing  from  a  properly  equipped  loco- 
motive, that  might  be  regarded  as  contributory 
negligence.  This  was  certainly  an  extraordinary 
proposition :  first,  because  tne  learned  Judge 
throughout  the  trial  held,  that  if  the  defendant's 
locomotive  was  properly  equipped  with  spark- 
arresting  appliances,  the  plaintiff  could  not  re- 
cover whether  he  had  been  careful  or  negligent; 
second,  because  it  is  an  attempt  to  impose  upon 
property  owners  along  the  line  of  a  railroad, 
duties  unknown  and  unnecessary  before  the 
building  of  the  road ;  and  third,  if  this  proposi- 
tion means  anything,  it  means,  that  upon  such 
property  owners  devolves  the  duty  of  guarding 
against  the  negligence  of  railroad  companies  and 

not  from  this  particular  engine.  On  the  other  hand  the 
evidence  on  behalf  of  the  defendants  showed  that  this  par- 
ticular engine  was  without  fault,  and  had  been  inspected 
not  long  ^ore  the  occurrence. 

To  hold  that  the  fact  of  the  fire  having  taken  place,  was 
prima  facte  evidence  that  the  spark-arrester  was  defective, 
and,  therefore,  that  the  case  ought  to  have  been  submitted 
to  the  jury,  would  be  practically  to  hold  railroad  compa- 
nies liable  for  all  fires:  for  it  is  notorious  that  no  spark- 
arrester  has  yet  been  invented  to  prevent  all  sparks;  and  a 
a  little  spark  may  kindle  as  large  a  conflagration  as  a  large 
one,  it  depending  very  much  on  the  dryness  or  humidity 
of  the  atmosphere  whether  a  spark  will  go  out  before 
reaching  the  ground,  and  whether  what  it  reaches  is  in  a 
condition  to  l^  easily  ignited.  The  learned  Judge  below 
was  therefore  entirely  right  in  directing  the  jury  to  find  a 
verdict  for  the  defendants. 

Judgment  affirmed. 

Per  Cukiah. 
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their  servants,  but  this  is  simply  absurd.  The 
plaintiff  was  obliged  to  run  the  risk  of  fires  neces- 
sarily following  the  proper  and  lawful  use  of  the 
defendant's  locomotives,  and  if  he  was  negligent 
in  the  protection  of  his  property  against  such  risk, 
the  loss  resulting  therefrom  would  be  his  own ; 
he  could  recover  no  compensation,  not  indeed 
because  of  his  negligence,  but  because  there 
would  be  no  liability  on  part  of  the  railroad  com- 
pany; but  that  he  must  guard,  in  any  way  or  by 
any  means,  against  the  improper  and  unlawful  use 
of  the  locomotive  is  a  proposition  that  cannot  be 
sustained.  The  case  of  the  Railroad  Co.  v.  Hen- 
drickson  (30  Smith,  182)  is  in  point,  and  this 
question  is  so  well  stated  and  so  clearly  disposed 
of  in  the  opinion  delivered  in  that  case  by  Chief 
Justice  Agnew,  that  further  comment  or  expla- 
nation is  unnecessary. 

Judgment  affirmed. 

Opinion  by  Gordon,  J. 


Oct.  &  Nov.  T.  '79, 96.  Nov.  30, 1879. 

Tebay  &  Bredin's  Appeal. 

Bredin  v.  Dorsey. 

Opening  Judgment  entered  by  warrant  of  attorney 
— 'Judgment  note  given  for  compounding  a 
felony — Right  of  defendants  to  have  judgment 
opened^  upon  prowngthat  the  consideration  was 
UlegcU  and  against  the  policy  of  the  law, 

A  note  whose  consideration  is  the  stifling  of  a  prose- 
cation  for  forgery  is  void,  and  the  entry  of  judgment  there- 
on by  virtue  of  a  warrant  of  attorney,  does  not  make  it 
an  executed  contract  within  the  maxims :  **  In  pari  delicto 
potior  est  conditio  possidentis^^  and  Nemo  aUegans  suam 
tmrpitmUnem  audi^ndus  est,** 

In  such  case  public  policy  requires  that  the  defendant 
be  heard,  and  if  the  contract  be  void,  his  relief  is  an  in- 
cident. The  principle  depends  on  the  pubhc  good,  not 
cm  the  merit  of  the  defendant  whose  hand  is  as  foul 
as  the  plaintifTs.  But  in  a  case  of  mere  fraud  between 
the  parties,  where  the  public  is  not  interested,  the  maxim, 
**  In  pari  delicto,**  etc.,  has  its  full  force,  and  the  law 
leaves  the  parties  as  they  placed  themselves. 

While  a  judgment  entered  on  warrant  of  attorney  has 
the  same  dTect  as  if  on  the  verdict  of  a  jury,  while  it 
stands,  inch  a  judgment  is  not  necessarily  a  waiver  of  the 
resulu  of  adjudication,  and  where  a  defence  is  set  up  on 
the  ground  of  public  policy,  the  Court  should  open  the 
confessed  judgment  and  let  the  defendant  into  a  defence. 

Per  Teunkey,  J.  The  argument  that  the  defendant,  as 
actor,  will  not  be  heard  alleging  his  own  and  the  plaintiff's 
turpitude,  will  not  avail;  the  plaintiff  is,  in  one  sense,  the 
actor,  he  caused  confession  of  judgment  on  the  void  in- 
strumenty  and  seeks  the  process  of  the  law,  by  execution, 
to  collect  the  money  agreed  to  be  paid  for  its  violation. 

Error  to  the  Common  Pleas  of  Butler  County, 
and  app^  from  an  order  of  the  said  Court  dis- 


charging a  rule  to  show  cause  why  a  judgment 
entered  upon  a  judgment  note,  by  virtue  of  a 
warrant  of  attorney,  should  not  be  opened,  and 
the  defendants  be  let  into  a  defence. 

The  petitioners  averred  that  the  said  judgment 
note  was  given  in  the  compounding  of  a  felony, 
and  for  the  purpose  of  stifling  a  criminal  prose- 
cution for  forgery  which  had  been  instituted  by 
said  Dorsey  against  one  A.  W.  McCullough.  The 
facts  of  the  case,  as  they  appear  by  the  petition 
and  depositions,  were  as  follows : — 

On  Dec.  30,  1875,  McCullough  gave  Dorsey 
a  check  on  the  Citizen's  Savings  Bank  for  |2ooo, 
**  to  hold  as  collateral  for  1000  P.  T.  oil,"  cer- 
tified on  the  face,  **  Good  when  properly  en- 
dorsed. J.  T.  Foster,  Cashier.'^  As  McCul- 
lough had  no  funds  in  the  bank,  and  no  right  to 
draw,  payment  was,  on  demand,  refused. 

In  an  action  brought  by  Dorsey  against  the 
bank,  wherein  he  sought  to  hold  the  bsmk  liable, 
on  the  cashier's  certificate  of  *«good/*  etc., 
there  was  much  testimony  to  show  that  the  cer- 
tificate was  a  forgery,  but  the  case  was  decided 
against  Dorsey  on  another  ground,  viz.,  that  a 
bank  cashier  has  no  right  to  bind  the  bank  by 
certifying  a  check  which  upon  its  face  showed 
that  it  was  not  merely  for  the  payment  of  money 
but  was  to  be  held  "  as  collateral  for  oil."  (See 
Dorsey  Z'.  Abrams  et  al,y  4  Norris,  299;  S.  C. 
5  Weekly  Notes,  73.) 

Dorsey  thereupon  caused  to  be  instituted  a 
prosecution  for  forgery  against  the  said  McCul- 
lough, who  was  arrested  and  indicted,  and  against 
whom  a  true  bill  was  found  by  the  Grand  Jury, 
containing  three  counts,  viz. ;  (i)  Forging  bank 
check ;  (2)  Counterfeiting  handwriting  and  sig- 
nature ;  (3)  Uttering  forged  bank  chedk.  When 
the  case  was  about  to  be  reached  for  trial,  Dor- 
sey stated  *'  that  he  did  not  want  to  send  McCul- 
lough to  the  penitentiary,  although  he  was  guilty 
as  charged  in  said  indictment,  but  did  want  and 
insist  on  getting  the  amount  of  money  on  said 
forged  check;''  that  finally  it  was  arranged  that 
the  judgment  note  in  question  should  be  given 
by  Bredin  et  al,  (connections  by  marriage  of  said 
McCullough)  "in  consideration  and  upon  the 
condition  that  the  said  A.  P.  Dorsey,  prosecutor 
aforesaid,  should  not  appear  to  testify  on  the 
trial  against  the  said  A.  W.  McCullough,  but  that 
he  should  drop  the  said  prosecution  and  permit  a 
verdict  of  the  petit  jury  in  favor  of  said  McCul- 
lough on  said  indictment."  The  note  was  ac- 
cordingly executed  and  delivered,  without  other 
consideration,  and,  in  pursuance  of  the  bargain, 
when  the  case  was  called  for  trial,  Dorsey  (though 
present)  did  not  appear  to  testify,  and  in  the 
absence  of  testimony  for  the  prosecution,  a  ver- 
dict of  not  guilty  was  rendered. 

Af\er  argument  the  Court  discharged  the  rule 
to  show  cause,  etc.,  Bredin,  A.  L.  J.,  in  an 
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opinion  filed,  saying,  inter  alia :  "  The  defend- 
ants therefore  must  rest  their  application  entirely 
on  the  ground  that  part  of  the  consideration  of 
the  note  on  which  judgment  was  confessed,  was 
the  settlement  and  stifling  of  the  criminal  prose- 
cution and  that  that,  being  against  public  policy, 
renders  the  note  void.  If  this  was  a  suit  on  a 
note  or  bond  the  defence  could  be  set  up.  Ex 
turpi  causa  non  oritur  actio.  But  here  the  de- 
fendants are  the  actors,  they  •apply  to  open  a 
judgment  and  restrain  an  execution.  In  this 
attempt  they  are  met  by  the  maxims :  In  pari 
delicto  melior  est  conditio  possidentis  ;  and  Nemo 
allegam  suam  turpitudinem  audiendus  est. 
There  are  cases,  indeed  (such  as  attempts  to  poi- 
son the  fountains  of  justice,  and  others),  where 
the  public  interest  demands  the  overthrow  and 
exposure  of  the  scheme,  that  the  particeps  crimi- 
nis  may  be  used  for  that  purpose.  But  this  is  not 
such  a  case,  and  the  agreement  being  executed, 
not  executory,  defendants  are  without  remedy. 

There  is  no  difference  in  legal  effect 

between  a  judgment  confessed  and  a  judgment  on 
a  verdict  of  a  jury.  (Hopkins  v.  West,  2  Norris, 
109.)  A  judgment  is  an  executed  contract. 
So  long  as  a  contract  continues  executory  it 
may  not  only  be  impeached  for  fraud  or  mistake, 
but  any  invalidity  which  would  be  a  defence  at  law, 
would  in  general  be  ground  for  cancellation  in 
equity ;  as  for  instance,  the  illegality  of  contracts 
for  gaming  or  smuggling,  or  aiding  prosecution, 
for  compounding  a  felony  or  for  paying  usury. 
But  a  contract  already  executed  cannot  be  set 
aside  as  illegal  or  immoral,  and  nothing  but 
fraud  or  palpable  mistake  is  ground  for  rescinding 
an  executed  conveyance.  (Nace  v,  Boyer,  6 
Casey,  no.  See  also  Hershey  v,  Weiting,  14 
Wright,  245 ;  Blystone  v.  Blystone,  i  P.  F. 
Smith,  375,  and  Steinbaker  ».  Wilson  &  Young, 
I  Leg.  Gazette  Reports,  76.)" 

The  defendants  took  this  writ,  assigning  for 
error  the  refusal  of  the  Court  to  open  the  judg- 
ment and  let  the  defendants  into  a  defence. 

John  M,  Thompson  (with  whom  was  W,  D, 
Brandon)^  for  appellants. 

That  the  simple  act  of  an  individual  in  filing 
in  the  prothonotary*s  office  an  instrument  ad- 
mitted to  be  void  and  against  the  policy  of  the 
law,  shall  make  it  valid,  on  the  ground  that  by 
the  magic  of  such  act  it  is  converted  from  an 
executory  into  an  executed  contract,  is  a  perver- 
sion of  the  legal  principle  invoked,  and  to  en- 
force payment  by  execution,  while  the  defend- 
ant's mouth  is  closed  against  publishing  the  fraud, 
is  an  abuse  of  the  process  of  the  Court.  While 
there  is  no  difference,  in  one  sense,  between  a 
judgment  confessed,  and  a  judgment  entered  on 
a  verdict  of  a  jury  (Hopkins  v.  West,  2  Norris, 
109),  yet  the  Court  is  always  bound,  in  its  dis- 
cretion, for  legal  cause,  to  open  a  judgment  con-: 
fessed  by  warrant  of  attorney. 


John  Af,  Greer,  for  appellee. 

In  order  for  the  appellants  to  show  that  the 
note,  or  the  judgment  entered  thereon,  is  inva- 
lid, they  must  make  out  such  a  case  against  Mr. 
Dorsey  as  would  justify  a  verdict  of  guilty  if 
he  had  been  indicted  for  compounding  a  felony 
under  the  Crimes*  Act  of  i860,  §  9  (Purd.  Dig. 
317,  pi.  14).  In  such  case  proof  is  essential  (i) 
of  the  actual  commission  of  the  crime,  (2)  that 
the  party  indicted  had  actual  knowledge  of  its 
commission,  and  compounded  the  felony.  The 
evidence  in  this  case  is  insufficient  to  prove  either 
the  one  or  the  other. 

The  grounds  upon  which  the  Court  below  re- 
fused to  aid  the  defendants,  who  were  actors  in 
the  suit,  are  well  settled. 

January  5,  1880.  The  Court.  The  maxim, 
^^  Nemo  allegans  suam  turpitudinem  audiendus 
esty'*  is  good  in  its  use,  and  the  authority  of  a 
long  line  of  decisions  prevents  its  abuse.  In 
Collins  V.  Blantem  (2  Wils.  341),  a  leading 
case,  it  was  decided  that  illegality  may  be  pleaded 
as  a  defence  to  an  action  on  a  bond ;  and  so  it 
has  been  held  in  England  and  this  country  evet 
since.  The  bond  in  that  case  was  given  as  an 
indemnity  for  a  note  entered  into  by  the  obligee 
for  the  purpose  of  inducing  a  prosecutor  of  an 
indictment  for  perjury  to  withhold  his  evidence. 
After  speaking  of  the  transaction  as  one  to  gild 
over  and  conceal  the  truth,  the  Court  said: 
'*  This  is  an  agreement  to  stifle  a  prosecution  for 
wilful  and  corrupt  perjury,  a  crime  most  detri- 
mental to  the  Commonweath ;  for  it  is  the  duty 
of  every  man  to  prosecute,  appear  against,  and 
bring  offenders  of  this  sort  to  justice."  .  .  . 
"  This  is  a  contract  to  tempt  a  man  to  trans- 
gress the  law,  to  do  that  which  was  injurious  to  the 
community ;  it  is  void  by  the  common  law,  and 
the  reason  why  the  common  law  says  such  con- 
tracts are  void  is  for  the  public  good."  Had  the 
defendant  not  been  heard  the  Court  would  have 
known  nothing  of  the  facts,  they  were  not  set  out 
in  the  bond,  the  pkdntiffwas  not  compelled  to 
show  them  in  making  out  his  case,  and  on  the 
face  of  the  bond  he  was  entitled  to  recover :  all 
that  which  proved  it  a  void  contract  was  shown 
by  the  defendant.  So  in  the  late  case  of  Ham 
et  al.  V.  Smith  (6  Norris,  63),  the  corrupt,  im- 
moral, and  forbidden  contract  appeared  in  the 
proofs  adduced  by  the  defendant;  the  plaintiff 
made  his  case  by  showing  the  note,  the  fair  loofc^ 
ing  fruit  of  the  illegal  bargain.  Notwithstanding 
the  maxim,  it  has  been  settled  that  where  a  con- 
tract or  deed  is  made  for  an  illegal  purpose,  a 
defendant  against  whom  it  is  sought  to  be  en- 
forced may  show  the  turpitude  of  both  himself 
and  the  plaintiff,  and  a  court  of  justice  will  de- 
cline its  aid  to  enforce  a  contract  thus  wrongfully 
entered  into.    The  principle  depends  on  the 
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public  good,  not  on  the  merit  of  the  defendant, 
whose  hand  is  as  foul  as  the  plaintiffs.  Public 
policy  requires  that  he  be  heard,  and  if  the  con- 
tract be  void,  his  relief  is  an  incident.  Swan  v. 
Scott  (ii  S.  &  R.  15s),  is  no  exception.  There 
the  suit  was  on  a  bond,  given  in  satisfaction  of  an 
award  of  arbitrators  which  had  become  a  judg- 
ment; and  the  defendant  proposed  to  go  behind 
the  judgment  and  show  the  illegal  contract  on 
which  the  award  was  obtained ;  held  that  he  could 
not,  and  Duncan,  J.,  remarked,  *'The  test, 
whether  a  demand  connected  with  the  illegal 
transaction,  is  capable  of  being  enforced  at  law, 
is  whether  the  plaintiflf  requires  the  aid  of  the 
illegal  transaction  to  establish  his  case/'  It  is 
manifest  the  judgment  was  conclusive,  though 
obtained  in  a  suit  on  an  illegal  contract,  and  the 
remark  strictly  fitted  the  facts  in  that  case,  with- 
out infringing  on  the  rule.  Wherever  that  test 
has  been  quoted  and  applied,  it  will  be  found 
there  was  a  good  consideration  for  the  contract  in 
suit,  before  reaching  back  to  the  alleged  illegal 
one. 

Where  the  public  is  not  interested,  the  maxim 
has  its  full  force,  and  the  law  leaves  the  parties 
as  they  placed  themselves.  Obligors  in  an  in- 
strument under  seal,  made  for  the  purpose  of  de- 
frauding the  obligee's  wife,  cannot  shield  them- 
selves by  alleging  their  own  fraud ;  for  this  does 
not  belong  to  the  class  of  contracts  forbidden  by 
statute  or  public  policy.  (Evans  v.  Dravo,  12 
Har.  63;  Hendrickson  v,  Evans,  i  Cas.  441.) 
On  like  principle  voluntary  conveyances  and 
contracts,  made  to  defraud  creditors,  though 
void  as  to  them,  are  good  and  binding  between 
the  immediate  parties.  These  are  voided  by 
the  statute  of  13  Elizabeth,  for  the  benefit  of 
creditors,  but  not  as  to  the  parties.  (Hershey  v, 
Weiting,  14  Wright,  240 ;  Blystone  v,  Blystone, 
I  P.  F.  S.  373.)  ''That  a  collusive  contract 
binds  the  parties  to  it,  is  a  principle  which  com- 
mends itself  no  less  to  the  moralist  than  to  the 
jurist ;  for  no  dictate  of  duty  calls  on  a  Judge  to 
extricate  a  rogue  from  his  own  toils.*'  (Stewart  v, 
Kearney,  6  Watts,  453.)  In  all  such  cases  the 
actor  is  met  by  the  maxim,  "  In  pari  delicto  me- 
lior  est  conditio  possidentis  ^ 

Forgery,  or  the  crimen  falsi,  is  an  infamous 
offence.  It  is  classed  with  other  infamous  felo- 
nies and  misdemeanors,  the  compounding  of  any 
of  which  is  a  misdemeanor  punishable  by  fine  and 
imprisonment  (Act  March  31,  i860,  §  10,  P.  L. 
387.)  Under  section  9  of  the  Criminal  Proce- 
dure Act  of  i860  (P.  L.  432),  no  magistrate  or 
court  can  lawfully  permit  a  settlement  of  a  pros- 
ecution for  forgery  on  satisfaction  being  made 
to  the  party  complaining ;  for  infamous  crimes 
are  excepted  from  its  operation.  The  Legisla- 
ture committed  no  such  inconsistency  as  enact- 
ing two  Acts  of  the  same  date,  one  of  which  pro- 


hibits the  settlement  of  forgery  under  a  severe 
penalty,  and  the  other  authorizing  it,  if  the  com- 
plaining party  acknowledges  satisfaction. 

Cheats  by  false  pretences  are  among  the  cases 
authorized  to  be  settled  by  the  9th  section  of  the 
Criminal  Procedure  Act,  and  therefore  Stein- 
bacher  v,  Wilson  &  Young  ( i  Leg.  Gaz.  Rep.  76) 
has  no  application  to  the  question  now  pending. 
And  the  settlement  of  cases  within  that  section 
is  not  touched  by  the  principles  applicable  to  the 
compounding  of  an  infamous  crime. 

Dorsey  charged  McCuUough  with  forgery,  and 
conducted  the  prosecution  to  his  indictment  and 
acquittal.  After  the  indictment,  and  before  the 
acquittal,  a  bargain  was  struck,  the  judgment 
note  given,  Dorsey 's  claim  against  McCullough 
satisfied,  and  Dorsey  was  not  to  appear  and  tes- 
tify in  the  forgery  case.  He  saw  the  Common- 
wealth fail,  for  he  did  not  answer  to  testify, 
though  present.  It  cannot  be  doubted  that  the 
abandonment  of  the  prosecution  and  failure  to 
testify  entered  into  the  agreement.  The  note 
was  given  for  the  debt  and  for  the  acquittal,  and 
if  any  part  of  an  indivisible  promise,  or  of  an  in- 
divisible  consideration  for  a  promise  is  illegal,  the 
whole  is  void.  (Filson  v,  Himes,  5  Barr,  452.) 
Agreements  founded  upon  the  suppression  of 
criminal  prosecutions  are  void  ;  they  have  a  man- 
ifest tendency  to  subvert  public  justice,  (i  Sto. 
Eq.,  §  294.)  It  is  the  nature  of  the  crime,  not 
so  much  whether  it  be  felony  or  misdemeanor, 
which  is  to  be  considered.  Many  felonies  are 
not  so  enormous  as  some  misdemeanors.  The 
law  recognizes  this  in  their  punishment ;  for  in- 
stance, the  maximum  of  imprisonment  for  one 
convicted  of  forgery  is  ten  years,  of  larceny  three. 
Stifling  a  prosecution  for  forgery,  though  an  of- 
fence of  the  same  grade  as  compounding  divers 
felonies,  seems  to  be  a  graver  offence  than  com- 
pounding some  felonies.  It  comes  within  the  rule, 
that  where  the  welfare  of  society  and  the  vindica- 
tion of  the  law  are  the  chief  objects,  the  defend- 
ant may  give  in  evidence  the  illegality  of  the  con- 
tract as  a  bar  to  a  suit  to  enforce  it,  and  this  to 
prevent  the  evil  which  would  be  produced  by 
enforcing  the  contract  or  allowing  it  to  stand. 

Shall  these  objects  be  thwarted,  and  the  evil 
follow  which  the  law  designs  to  prevent,  because 
of  a  judgment  confessed  by  virtue  of  a  warrant 
which  is  but  a  part  of  the  criminal  transaction  ? 
It  was  said  by  the  present  Chief  Justice,  in 
Hopkins  v.  West  (2  Norris,  109)  :  **  There  is  no 
difference  in  legal  effect  between  a  judgment 
confessed  or  for  want  of  appearance  or  plea,  and 
a  judgment  on  the  verdict  of  a  jury.  The  Court 
in  which  the  judgment  is  rendered  will  indeed 
open  one  of  the  former  kind,  and  let  the  defend- 
ant in  to  a  defence  in  a  proper  case,  and  upon 
equitable  terms.**  In  Pennsylvania  it  has  always 
been  the  right  of  a  defendant  in  a  judgment  con- 
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fessed  by  virtue  of  a  warrant  of  attorney  to 
petition  that  it  be  opened  for  cause.  This  right 
was  so  well  respected  by  the  courts  that  there 
was  no  occasion  for  legislation  providing  for  ap- 
peal from  refusal  to  open  till  a  recent  date.  The 
eptry  of  judgments,  either  by  attorneys  or  pro- 
thonotaries  on  judgment  notes  is  very  common. 
These,  though  having  the  same  effect  as  if  on 
the  verdict  of  a  jury,  while  they  stand,  in  fact 
never  waive  the  results  of  adjudication. 

To  hold  that  such  a  judgment,  entered  on  an 
immoral  and  illegal  obligation,  part  of  a  transac- 
tion subversive  of  public  interest,  shall  be  deemed 
an  executed  contract,  with  absolute  right  in  the 
plaintiff  to  judicial  process  for  collection,  would 
be  shocking  to  every  man's  sense  of  justice.  The 
argument  is  that  the  judgment  shall  stand,  for 
the  plaintiff  need  only  show  the  note,  and  the 
defendant,  as  actor,  will  not  be  heard  alleging 
his  own  and  the  plaintiffs  turpitude  in  an  appli- 
cation for  opening  the  judgment.  In  one  sense 
the  plaintiff  is  an  actor,  he  caused  confession  of 
judgment  on  the  void  instrument,  and  uses  the 
process  of  the  law  to  collect  the  money  agreed  to 
be  paid  for  its  violation. 

The  reason  of  the  rule  which  allows  a  defend- 
ant to  plead  and  prove  the  illegality  of  a  con- 
tract in  bar  of  a  suit  upon  it,  demands  that  he  be 
heard  on  an  application  to  open  a  judgment  so 
confessed.  His  rights  are  of  secondary  import- 
ance, and  he  is  not  heard  for  their  vindication. 
It  is  the  duty  of  the  Court,  on  proper  showing, 
to  open  such  a  judgment,  to  the  end  that  there 
may  be  a  trial  as  if  suit  had  been  originally  com- 
menced on  the  note,  or  other  obligation,  on 
which  the  judgment  was  entered.  In  this  way 
the  law  may  be  vindicated,  and  the  interests  of 
the  Commonwealth  conserved. 

The  order  and  decree,  discharging  the  rule  to 
show  cause  why  judgment  should  not  be  opened, 
reversed,  and  now  the  said  rule  is  made  abso- 
lute ;  the  record  to  be  remitted  for  further  pro- 
ceeding.    Appellees  to  pay  costs  of  this  appeal. 

Opinion  by  Trunkey,  J.  Sterrett,  J.,  ab- 
sent. 

\Cf,  Shisler  v,  Vandike,  8  Weekly  Notes,  234;  Nat. 
Bank  of  Oxford  v.  Kirk,  7  Id.  256;  Swope  v,  Jefferson 
Ins.  Co.,  8  Id.  481.] 


Jan.  '80. 


Bicry  v.  Ziegler. 


March  3, 1880. 


Landlord  and  tenant —  Use  and  occupation — 
Ante-nuptial  lease  by  wife  —  Non-liability  of 
husband, 

A. ,  a  widow,  contracted  with  B.  for  the  rent  of  a  house 
for  a  term  certain.  Before  the  end  of  the  term  A.  mar- 
ried, but  continued  to  live  in  the  house,  her  husband  not 
living  with  her  continually,  but  visiting  her  from  time  to 


time.     In  an  action  by  B.  against  the  hu:»band  of  A.  for 
use  and  occupation : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
the  husband  was  an  entire  stranger  to  the  contract,  and 
that  under  the  circumstances  no  liability  arose  on  his  part 
from  his  legal  obligation  to  support  and  maintain  his 
wife. 

Error  to  the  Common  Pleas  of  Berks  County. 

Action  for  use  and  occupation  of  premises  in 
the  village  of  Shamrock  by  Philip  Ziegler  against 
Uriah  Biery.     Plea,  non  assumpsit,  etc. 

Upon  the  trial,  before  Hagenman,  P.  J.,  the 
following  facts  appeared  : — 

In  1 87 1  Mrs.  Tellem,  a  widow,  was  the  ten- 
ant of  the  plaintiff  under  a  parol  contract  made 
with  her  some  time  in  187 1,  which  tenancy  was 
to  expire  April  i,  1872.    About  Christmas,  187 1, 
while  still  a  widow,  she  renewed  the  lease  with 
Ziegler  for  the  year  commencing  the  following 
April,  the  rent  agreed  upon  being  I75.     On  the 
23d  of  February,  1872,  she  married  Biery,  the 
defendant,  and  continued  to  reside  in  the  house 
as  before — her  husband  living  at  his  boarding 
house  in  the  same  village,  where  he  had  resided 
for  a  number  of  years,  but  frequently  visiting 
her  and  occasionally  remaining  with  her  over 
night.    She  was  not  in  good  health,  and  in  July, 
1872,  was  taken  by  her  husband  to  his  boarding 
house,  where  she  stayed  till  October,  when  she 
was  removed  to  her  mother's  house,  in  which 
place  she  died  November  30,  1872.     The  testi- 
mony shows  that  while  she  was  living  in  Ziegler's 
house  after  April,  1872,  she  had  a  child  bom, 
which  died  soon  after  birth,  and  was  buried  from 
said  house,  and  that  one  of  Biery *s  children  by  a 
former  wife  was  living  with  her  for  a  short  time. 
Also,  that  defendant  sent  some  articles  of  furni- 
ture to  the  house ;  that  his  wife's  goods  remained 
in  the  house  till  January,  1873,  when  he  made 
sale  of  them;  that  in  February,  1873,  he  re- 
turned the  key  of  the  house  to  Ziegler,  and  took 
out  letters  of  administration  on  her  estate  De- 
cember 13,  1873. 

The  plaintiff  claimed  to  recover  against  the 
defendant  for  use  and  occupation  of  the  house 
from  the  time  of  defendant's  marriage  to  the 
time  the  key  was  returned,  without  regard  to  the 
contract  of  the  wife  made  dnm  sola,  the  tenxis 
of  which  were  testified  to  by  the  plaintiff  him- 
self 

The  defendant  presented,  inter  alia^  the  fol- 
lowing points :  (4)  Mrs.  Tellem  contracted  to 
rent  the  premises  for  the  year  commencing  April 
I,  1872,  before  her  marriage,  and  continued  to 
occupy  them  separately  from  her  husband  imtil 
shortly  before  her  death  in  November,  1872. 
Under  her  contract  the  husband  is  not  liable  for 
the  rent.  Nor  would  he  be  liable  under  such 
circumstances,  if  he  had  occupied  the  house  with 
her  from  April,  1872.     (5)  That  if  the  facts 
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given  in  evidence  by  the  plaintiff  be  true,  there 
is  no  cause  of  action  shown. 

The  above  points  were  answered  together  as 
follows :  "  The  plaintiff  does  not  seek  to  recover 
on  the  contract  made  between  plaintiff  and  Mrs. 
Tellem  before  marriage,  but  for  use  and  occupa- 
tion afler  marriage,  on  her  husband's  legal  obli- 
gation to  support  and  maintain  his  wife.  If  the 
jury  find  from  the  evidence  that  the  wife  con- 
tinued to  reside  in  the  house  with  the  husband's 
consent,  and  he  in  part  with  her,  the  defendant 
is  liable  for  such  an  amount  as  the  use  and  occu- 
pation of  the  house  were  reasonably  worth.'* 

(6)  Under  all  the  testimony  in  the  case  the 
pUuntiff  is  not  entitled  to  recover.     Refused. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows :  **  If  the  jury  find  that  the  wife,  after  her 
marriage,  continued  to  occupy  the  house  and  re- 
sided in  it  with  the  consent  and  permission  of 
her  husband,  the  case  falls  within  that  rule  which 
binds  a  husband  for  the  support  and  maintenance 
of  his  wife,  especially  so  if  he  to  some  extent 
occupied  it  with  her.  In  such  case  the  defend- 
ant is  liable,  not  on  the  contract  made  by  his 
wife  before  marriage,  but  for  such  an  amount  as 
the  use  and  occupation  were  reasonably  worth 
subsequently  to  the  marriage,  whilst  the  house 
was  so  occupied." 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error  the 
answers  to  his  points  and  that  portion  of  the 
charge  of  the  Court  above  quoted. 

A,  G.  Green  and  H.  Maltzbergery  for  plaintiff 
in  error. 

This  was  a  contract  made  with  the  wife  when 
she  was  discovert,  and'  her  marriage  made  no 
change  in  her  relation  to  the  landlord  qua  con- 
tract. Nor  was  any  liability  imposed  upon  her 
hu^)and ;  she  having  the  house  of  her  own,  no 
necessity  arose  on  his  part  to  provide  for  her, 
nor  did  he  become  under  any  obligation  to  her 
landlord  by  reason  of  her  continuing  to  live 
there  after  her  marriage. 

H.  C.  G.  Reber  (Jeff.  Snyder  with  him),  for 
the  defendant  in  error. 

May  3,  1880.  The  Court.  The  Act  of  1848 
having  secured  to  a  married  woman  her  separate 
estate,  it  was  only  fair  to  exonerate  her  husband 
from  the  payment  of  her  debts  contracted  before 
marriage.  This  was  an  attempt  to  compel  the 
husband  to  pay  the  rent  of  a  house  which  his 
wife  had  leased  some  weeks  prior  to  his  marriage 
to  her.  It  appears  that  after  the  marriage  the 
wife  continued  to  occupy  the  demised  premises, 
as  she  had  occupied  them  some  time  prior 
thereto.  Her  husband,  however,  did  not  live 
with  her,  at  least  not  permanently ;  he  visited 
her  sometimes,  and  occasionally  stayed  all  night. 
The  Court  below  held  the  husband  liable  for  the 


rent,  not  because  the  landlord  could  recover 
against  him  upon  the  contract  of  lease  with  the 
wife  made  prior  to  the  marriage,  but  for  the  use 
and  occupation  after  marriage,  on  the  ground  of 
the  husband's  legal  obligation  to  support  and 
maintain  his  wife. 

The  error  of  this  ruling  is  palpable.  The  duty 
of  a  man  to  support  and  maintain  his  wife  is  well 
settled,  and  may  be  enforced  by  legal  process  in 
case  of  his  refusal  or  neglect  to  do  so.  But  he 
was  a  stranger  to  this  contract.  The  lessee  was 
in  possession  of  the  premises  under  a  lease  when 
he  married  her.  The  contract  and  liability  were 
hers.  He  no  more  assumed  the  payment  of  her 
liability  under  the  lease  than  he  did  of  her  other 
debts,  if  any  existed.  It  is  true  she  lived  in  and 
enjoyed  the  use  of  the  house  for  some  months 
after  her  marriage,  and  until  her  death.  In  like 
manner  her  clothing  purchased  before,  was  worn 
and  used  after  marriage — if  unpaid  for,  the  hus- 
band could  not  be  held  responsible  for  it. 

There  is  nothing  in  the  testimony  of  Ziegler, 
the  landlord,  from  which  a  contract  with  the 
husband  can  be  fairly  implied.  We  need  not 
discuss  the  question,  therefore,  how  far  a  man 
may  be  liable  upon  his  promise  to  pay  his  wife's 
ante-nuptial  debt.  He  made  no  such  promise, 
and  without  it  he  is  under  no  legal  duty  to  pay. 

Judgment  reversed,  and  a  venire  de  novo 
awarded. 

Opinion  by  Paxson,  J.    Mercur,  J.,  absent. 


Jan.  'So. 


Leonard  v.  Duffin. 


March  31,  1880. 


Notes  and  bills — Indebtedness  contracted  by  mar- 
ried woman — Promissory  note  given  by  a  third 
person  to  secure — Under  what  circumstances 
valid. 

The  moral  obligation  of  a  married  woman  to  repay 
money  borrowed  by  her  is  a  sufficient  consideration  for  a 
note  given  by  a  third  person  to  secnre  such  indebtedness. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Feigned  issue,  wherein  Catharine  Leonard,  ad- 
ministratrix of  Elizabeth  Murtaugh,  deceased,  was 
plaintiff,  and  John  C.  Duffin  and  Mary  Duffin 
were  defendants,  to  inquire  into  the  considera- 
tion of  a  judgment  for  1 1065,  entered  on  a  judg- 
ment note  with  warrant  of  attorney  to  confess 
judgment,  which  judgment  the  Court  opened  and 
let  the  defendants  into  a  defence. 

Upon  the  trial,  before  Meyers,  P.  J.,  the  fol- 
lowing facts  appeared:  In  1866  Samuel  Duffin 
borrowed  of  Mrs.  Elizabeth  Murtaugh  I300.  Be- 
tween 1866  and  1870  Jane  Duffin,  wife  of  Samuel 
DujQ&D,  borrowed  of  Mrs.  Murtaugh  |6oo,  and  in 
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the  latter  year  Jane  Duffin  gave  to  Mrs.  Murtaugh 
her  promissory  note  for  $900,  representing  her 
own  and  her  husband's  indebtedness.  In  1871 
or  1872  Jane  Duffin  borrowed  from  Mrs.  Mu^- 
tagh  an  additional  |ioo.  In  1877,  these  debts 
remaining  unpaid,  and  Mrs.  Murtaugh  desiring  to 
have  security  for  her  money,  John  C.  Duffin  and 
Mary  Duffin,  two  of  the  children  of  Jane  and 
Samuel  Duffin,  executed  the  note  in  question, 
under  seal,  with  warrant  of  attorney  to  confess 
judgment,  for  $1065,  representing  the  principal 
of  the  above  indebtedness  of  Samuel  and  Jane 
Duffin,  and  I65  interest.  Judgment  was  entered 
thereon  to  June  Term,  1877,  by  Mrs.  Murtaugh's 
administratrix,  which  judgment  the  Court,  on 
petition,  opened,  and  directed  this  issue. 

The  defendant,  inter  aliay  presented  the  fol- 
lowing point :  (3)  Any  money  borrowed  by  Mrs. 
Jane  Duffin,  and  included  in  the  judgment  note 
in  suit,  must  be  deducted  from  the  amount  named 
in  the  judgment  in  suit.     Affirmed. 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows :  "If  you  find  that  the  consideration  of  the 
bill  single  was  the  note  of  {900,  the  loan  of  1 100 
and  $65,  then  we  charge  you  that  the  bill  single 
by  the  defendants  to  Mrs.  Murtaugh  to  the  ex- 
tent that  it  concluded  the  alleged  indebtedness  of 
Jane  Duffin,  a  married  woman,  to  Mrs.  Mur- 
taugh, contracted  during  coverture,  is  void,  and 
not  binding  on  the  defendant.** 

Verdict  for  the  plaintiff  for  f  345,  the  amount 
of  the  indebtedness  of  Samuel  Duffin  with  inter- 
est, and  judgment  thereon.  Plaintiff  took  this 
writ,  assigning  for  error  the  affirmance  of  de- 
fendant's third  point,  and  that  portion  of  the 
charge  of  the  Court  above  quoted. 

Edward  J,  Fox  {A,  S.  Knecht  with  him),  for 
the  plaintiff  in  error. 

If  Jane  Duffin  had  been  a  co-obligor  with  these 
defendants  they  would  have  had  no  defence. 
Her  non-liability  is  a  personal  privilege  arising 
by  reason  of  her  coverture,  and  does  not  relieve 
her  surety,  or  a  third  person  who  agrees  to  pay 
her  debts. 

Shallcross  r.  Smith,  31  Sm.  132. 

Unangstv.  Fitler,  3  N.  135. 

Hope  Building  Ass.  v.  Lance,  6  Weekly  Notes, 
219. 
Wm.  Beidelman,  for  defendant  in  error. 
There  being  only  a  moral  obligation  to  pay, 
unsupported  by  any  previous  legal  liability,  the 
consideration  for  the  bill,  so  far  as  the  amount 
due  by  Mrs.  Duffin,  was  void. 

Cook  V,  Bradley,  7  Conn.  57. 

Jones  V.  Ashharnham,  4  East,  455. 

Pearsoll  v.  Chapin,  8  Wr.  15. 

Paul  V.  Stackhouse,  2  Wr.  304. 

May  3, 1880.  The  Court.  This  contention 
arose  on  a  note  executed  by  the  defendants  un- 
der seal  with  warrant  of  attorney  to  confess  judg- 


ment. The  judgment  entered  thereon  was  opened 
and  the  defendants  permitted  to  defend.  They 
were  children  of  Samuel  Duffin  and  Jane  Duffin, 
his  wife.  The  fether  and  mother  had  each  bor- 
rowed money  of  the  plaintiff.  The  mother  had 
given  her  individual  notes  for  the  amount  of  her 
indebtedness.  The  debts  were  due  and  unpaid. 
The  note  in  question  was  given  in  payment  of 
the  sums  due  by  each  father  and  mother.  The 
Court  held  that  to  the  extent  the  indebtedness 
of  the  mother  formed  a  part  of  the  consideration 
there  could  be  no  recovery  by  reason  of  her 
coverture.  This  is  assigned  for  error.  It  is  true, 
as  a  general  rule,  the  contract  of  a  married 
woman  is  void,  so  that  no  action  will  lie  against 
her  for  its  breach.  To  this,  however,  there  are 
some  exceptions.  Although  no  recovery  may  be 
had  against  her,  it  by  no  means  follows  tW  the 
equity  of  the  claim  may  not  be  sufficient  consid- 
eration to  support  the  express  promise  of  a  third 
person  to  pay  it.  It  has  been  held  to  be  a  suf- 
ficient consideration  to  support  the  promise  of 
the  wife  herself,  naade  after  her  coverture  had 
ceased,  and  she  had  become  sui  juris,  (Brown 
V.  Bennett,  25  P.  F.  Smith,  420;  Trout  v, 
McDonald,  2  Norris,  144.)  The  tendency  of 
the  authorities  is  to  treat  the  disability  of  a  mar- 
ried woman  as  a  personal  privilege,  which  does 
not  extend  to  any  person  who  unites  with  her  in 
a  contract.  Thus,  if  she  execute  a  note  jointly 
with  her  husband  she  may  not  be  bound,  yet  he 
shall  be  bound  for  the  whole.  (Unangst  v.  Fit- 
ler, 3  Norris,  135;  Hope  Building  A^ociation 
V,  Lance,  not  yet  reported.) 

If,  then,  the  indebtedness  of  a  married  woman 
is  a  sufficient  consideration  to  support  a  promise 
made  by  her  after  the  coverture  is  removed,  we 
cannot  see  why  it  may  not  support  the  promise 
of  a  third  party,  especially  when  coupled  with 
the  additional  consideration  shown  in  this  case. 
The  note  in  question  extended  the  time  of  pay- 
ment of  the  whole  indebtedness  for  one  year  for 
money  past  due ;  and  still  further  consideration 
is  imported  by  the  note  being  under  seal.  The 
learned  Judge,  therefore,  erred  in  holding  that  the 
coverture  of  the  mother,  when  the  note  was  given 
by  the  defendants,  constituted  a  defence  to  the 
extent  of  her  indebtedness.  The  second  and 
third  assignments  are  sustained.  We  cannot  say 
there  was  any  error  in  opening  the  judgment. 
All  the  grounds  alleged  are  not  now  before  us. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 

Opinion  by  Mercur,  J.    Green,  J.,  absent. 
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July,  '78,  40. 


SchoU  V.  Gerhab. 


March  i,  18S0. 


Mechanic's  lien — PUadtng —  Validity  of  the  lien 
not  put  in  issue  by  pleas  of  non-assumpsit  y  pay- 
menty  with  leave,  etc, — Act  of  June  16,  iSj6, 
sec,  14 —  What  a  sufficient  compliance  with  its 
requirements  as  to  time  of  furnishing  materials. 

The  validity  of  a  mechanic's  lien  for  materials  is  not 
pui  in  issue  by  the  pleas  of  non-assumpsit,  payment  with 
leave,  etc.,  but  is  a  question  to  be  taken  advantage  of  by 
demurrer,  or  motion  to  strike  off  the  lien. 

A  bill  of  particulars  setting  out  the  day  and  year  of  the 
first  item,  and  the  dates  of  the  fiuccessive  items  in  chrono- 
logical order,  is  a  sufficient  compliance  with  the  Act  of 
June  16,  1836. 

Error  to  the  Common  Pleas  of  Bucks  County. 

Scire  facias  sur  mechanics*  lien,  by  John  Ger- 
hab  against  Benjamin  Scholl,  owner  or  reputed 
owner  and  contractor,  with  notice  to  Daniel  M. 
Kramer,  terre-tenant.  Pleas,  non-assumpsit, 
payment,  with  leave  to  give  special  matter  in 
evidence. 

The  lien,  which  was  filed  April  16,  1877, 
under  the  Act  ot  June  16,  1836  (P.  L.  699), 
was  for  materials  furnished  by  claimant  for  the 
construction  of  a  dwelling-house,  whereof  the 
defendant  is  the  owner  or  reputed  owner  and 
contractor,  consisting  of  lumber,  doors,  sashes, 
mouldings,  etc.,  etc. 

A  bill  of  particulars  was  filed  with  the  claim, 
and  made  part  thereof,  in  form  as  follows : — 

BILL  OF  PARTICULARS. 
Telford,  Pa,,  N.  P.  R,  R,,  April  4,  1876, 
Mr.  Benjamin  Scroll  bought  of  John  Gerhab — 
Terms  cask,     inUrest  chargetl  after  30  dayi, 
1876. 
Jan.     17,  209  A.  pine  surface  boards 

78  ft.  ^  inch  " 

Feb.    10, 103  ft.  pine  boards       .        • 
30    «        •«  .         . 

March  31,  3123  ft.  hem.  scant.    . 
**     "     800  ft.  yellow  pine  flooring 
etc.  etc. 

etc.  etc. 

Jaly     18,  3  square  slats 
Oct     19,  102  ft.  German  siding 
'*        "    14  ft.  i^inch  moulding 
«<        «<    2  transom  sash   . 
"       27, 1  I -inch  door 

Total,  |6o2  44 

On  the  trial,  before  Watson,  P.  J.,  the  evi- 
dence on  the  part  of  the  plaintiff  showed  that  in 
January,  1876,  Benjamm  Scholl  bought  from  John 
Gerhab,  who  was  a  lumber  man,  materials  for  a 
house  he  was  about  to  build.  The  lumber  was 
delivered  to  Scholl,  according  to  order,  upon  the 
different  dates  set  out  in  the  bill  of  particulars,  Ger- 
hab agreeing  to  give  Scholl  credit  of  six  months 


®5  00 

10  45 

"  3  50 

2  73 

"  4  00 

4  12 

"  3  50 

I  05 

"  I  70 

53  09 

**  3  80 

30  HO 

"  .-;  75 

17  25 

"  3  50 

3  57 

««  I  00 

I  40 

-  50 

I  00 

"  1 50 

I  50 

on  its  payment.  On  Jan.  6,  1877,  Scholl  gave 
Gerhab  his  note  in  payment  of  the  lumber,  which 
on  April  9,  1877,  was  protested  for  non-pay- 
ment. 

The  plaintiff  offered  in  evidence  the  lien  on 
which  the  scire  facias  was  issued.  Objected  to, 
on  the  ground  that  it  was  not  in  accordance  with 
the  requirements  of  the  Act,  because  it  failed  to 
aver  the  time  when  the  materials  were  furnished, 
or  that  they  were  furnished  within  six  months 
last  past.  Objection  overruled ;  exception.  The 
plaintiff  then  rested. 

On  the  part  of  the  defendant,  George  Mitch 
testified  that  he  moved  into  the  house  Sept.  14, 
1876,  which  was  finished  at  that  time;  that 
Henry  Haines  was  living  in  the  house  when  he 
went  there,  and  that  no  work  was  done  on  the 
house  after  he  moved  there.  Henry  Haines  tes- 
tified that  he  moved  into  ScholFs  house  on  July 
25,  1876,  that  when  he  moved  into  it  the  house 
was  finished,  all  but  one  door  on  the  shanty, 
which  was  hung  July  31st,  after  which  no  work 
was  done.  The  defendant  then  called  the  three 
carpenters  who  were  employed  in  the  construc- 
tion of  the  house,  who  all  agreed  in  testifying 
that  they  had  quit  work  July  25,  1876,  when  the 
house  was  finished,  excepting  a  door  to  the 
shanty,  and  that  the  moulding  and  siding  were 
all  on,  and  the  transom  and  other  sashes,  in  ad- 
dition to  the  German  siding  in  the  shanty.  The 
defendant  then  closed. 

In  rebuttal,  the  plaintiff  called  Enos  Detweiler, 
Gerhab*s  salesman,  to  prove  that  he  sold  lumber 
to  Scholl  on  the  19th  and  27th  October,  1876, 
and  that  at  the  time  he  sold  it  to  him  Scholl 
stated  that  it  was  for  this  house  against  which  the 
lien  is  filed,  or  for  a  kitchen  or  shanty  attached 
to  the  house,  to  be  followed  by  evidence  that 
Scholl  said  yesterday  that  he  purchased  the  mate- 
rials charged  on  the  19th  and  27th  October  at 
that  time  for  the  building  upon  which  this  lien  is 
entered.  Objected  to,  because  (i)  it  is  not  com- 
petent to  extend  the  right  of  the  plaintiff  to  file 
a  lien  beyond  six  months  by  declarations  of  the 
original  owner  of  the  property,  made  after  the 
house  was  completed,  that  it  was  still  in  process 
of  erection;  (2)  that  it  is  not  competent  to  give 
any  declarations  of  the  original  owner  after  he 
had  parted  with  the  title  to  the  property,  in  the 
absence  of  his  vendee,  going  to  show  his  liability 
under  the  lien  more  than  six  months  af\er  the 
last  alleged  date ;  (3)  that  this  evidence  is  not  in 
rebuttal,  and  is  irrelevant.  Objection  overruled ; 
exception. 

Defendant  moved  that  Daniel  M.  Kramer  be 
admitted  as  a  party  defendant  to  defend,  averring 
that  he  acquired  title  to  the  building,  against 
which  the  lien  is  filed,  by  conveyance  from  the 
defendant  before  the  filing  thereof. 

Plaintiff  objected,  upon  the  groimd  that  the 
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terre-tenant  had  no  standing  in  Court,  the  jury 
not  having  been  sworn  as  to  him',  and  that  the 
scire  facias  must  conform  to  the  parties  to  the 
lien. 

The  Court  sustained  the  motion  so  far  as  to 
permit  Mr.  Kramer  to  appear  and  defend  his  in- 
terest in  the  premises,  and  directed  that  the  name 
of  the  party  defendant,  as  now  entered  on  the 
record,  be  amended  by  adding  thereto  the  words, 
"  With  notice  to  Daniel  M.  Kramer,  terre-ten- 
ant." Defendant,  in  support  of  his  title  to  the 
premises,  offered  in  evidence  deed:  Benjamin 
SchoU  and  wife  to  Daniel  M.  Kramer,  dated  nth 
April,  1877,  acknowledged  same  day,  recorded 
23d  April,  1877,  for  the  premises  in  question. 

Plaintiff  resumed  and  renewed  previous  offers. 
Defendant  still  objected  for  the  reasons  before 
stated.  The  Court  sustained  the  offer  so  far  as  to 
allow  evidence  to  be  given  of  the  declarations 
of  the  defendant  during  the  time  he  held  the  title 
to  the  premises,  and  before  his  conveyance  to 
Kramer.  His  declarations  made  since  that  time 
cannot  be  received  except  for  the  purpose  of  con- 
tradicting him,  and  thus  affecting  his  credibility 
as  a  witness.     Exception. 

Verdict  and  judgment  for  the  plaintiff  for 
I629.54  and  costs. 

The  defendant  took  this  writ,  assigning  for 
error,  inter  alia^  the  admission  of  the  evidence 
excepted  to. 

Geo,  Ross  &*  Z.  Z.  James  for  plaintiff  in 
error. 

The  lien  does  not  aver  when  the  materials 
were  furnished,  or  that  they  were  furnished  within 
six  months  from  the  entry  of  the  lien.  Nor  does 
the  bill  of  particulars  contain  anything  to  iden- 
tify it  with  the  building  in  question,  nor  to  show 
whether  the  dates  of  Oct.  19  and  27  are  in  the 
year  1876  or  1877. 

The  claim  is,  therefore,  fatally  defective. 
McClintock  v.  Rush,  13  Sm.  203. 
Lehman  v,  Thomas,  5  W.  &  S.  262. 

The  admission  of  Detweiler's  testimony,  unac- 
companied by  proof,  or  any  offer  to  prove,  as  an 
independent  fact,  that  the  house  was  not  then 
finished,  was  the  recognition  of  a  principle  which 
would  enable  the  owner  of  a  building  to  extend 
indefinitely  the  statutory  period  within  which  the 
lien  may  be  filed,  to  the  prejudice  of  an  innocent 
purcliaser,  and  would  open  the  door  to  fraud. 

The  testimony  is  beyond  doubt  conclusive  that 
the  house  was  finished,  and,  therefore,  Detweil- 
er's  testimony  was  irrelevant.  Materials  fur- 
nished after  a  building  is  finished  cannot  create 
a  lien. 

Olympic  Theatre,  2  Brown,  275. 

G,  &*  If.  Zear,  for  defendant  in  error. 

The  question  of  the  validity  of  the  lien  should 
have  been  raised  by  demurrer  or  motion  to  strike 
off  the  lien.     It  is  not  an  issue  for  the  jury. 
Lee  V.  Burke,  16  Sm.  336, 


The  question  for  the  jury  was  the  time  of  com- 
pletion of  the  house — Detweiler's  testimony  was 
offered  to  prove  that  the  owner  of  the  house  said 
that  the  lumber  bought  on  October  17th  and  27th 
was  for  the  purpose  of  finishing  the  house.  To 
prove  this  by  the  admissions  of  the  owner  was 
the  best  evidence  on  the  issue  of  fact. 

May  3,  1880.  The  Court.  The  validity  of 
the  mechanic's  lien  or  claim  upon  which  the 
scire  facias  was  based,  was  not  put  in  issue  by 
the  pleading,  and  hence  there  was  no  error  in 
permitting  it  to  go  to  the  jury  in  connection  with 
the  testimony  which  had  been  given  to  prove 
the  sale  and  delivery  of  the  materials  specified 
in  the  claim  as  filed.  The  pleas  were  non 
assumpsit,  and  payment,  with  leave  to  give  spe- 
cial matter  in  evidence.  It  was  held  in  Lewis  p. 
Morgan  (11  S.  &  R.  234),  that  on  a  plea  of  pay- 
ment, with  leave,  etc.,  advantage  could  not  be 
taken  of  the  invalidity  of  the  lieii,  that  the  plea 
virtually  admitted  the  averments  contained  in  the 
scire  facias  and  put  the  defence  on  collateral 
grounds.  It  is  there  said,  that  as  an  equitable 
plea,  it  makes  room  for  what  would  sustain  a  bill 
in  equity,  and  as  a  legal  plea  it  lets  in  proof  of 
direct  payment  or  whatever  may  be  equivalent 
thereto,  but  in  every  such  defence,  whether  legal 
or  equitable,  the  claim  is  not  denied  on  original 
grounds.  The  subject  of  pleading  to  a  scire 
facias  on  a  mechanic's  lien  was  considered  in 
Lee  V.  Burke  (16  P.  F.  Smith,  336),  in  which  the 
pleas  were,  "no  lien,  payment,  set-off,  Avith 
leave,'*  and  it  was  held,  tliat  no  question  as  to 
the  sufficiency  of  the  claim  upon  its  face  could 
properly  arise  upon  the  trial  of  issues  of  fact. 

The  plea  of  non-assumpsit  was  in  effect  a  de- 
nial that  the  defendant  against  whom  the  lien 
was  filed,  both  as  owner  and  contractor,  had 
either  ordered  or  agreed  to  pay  for  the  materials. 
To  meet  this  the  plaintiff  introduced  testimony 
to  prove  the  sale  and  delivery  to  the  defendant, 
for  the  building  against  which  the  lien  was  filed. 
The  specific  objection  to  the  lien  was  that  it 
fiuled  "to  aver  the  time  when  the  materials 
were  furnished  or  that  they  were  furnished  with- 
in six  months  last  past."  The  authorities  all 
agree  that  a  question  of  law  such  as  this  should 
be  taken  advantage  of  by  demurrer,  or  motion 
to  strike  off  the  lien  and  not  in  the  trial  of  issues 
of  fact  before  a  jury. 

But  aside  from  the  form  in  which  the  Court 
was  asked  to  pass  upon  the  alleged  defects  in  the 
lien,  the  objections  were  not  well  taken.  In  the 
body  of  the  claim  reference  is  made  to  the  an- 
nexed statement,  setting  "  forth  particularly  the 
nature  and  kind  of  materials  furnished,  and  the 
time  when  the  same  were  furnished,"  and  it  is 
subsqeuently  averred  that  **  the  said  claimant 
hereto  annexes  as  part  of  said  lien  a  detailed 
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statement,  exhibiting  the  amount  or  sum  due  him, 
and  the  time  when  the  said  materials  were  fur- 
nished." The  bill  of  particulars  consisting  of 
forty-six  items  thus  connected  and  made  part  of 
the  claim  commences  with  **  January  17, 1876,'' 
and  continues  regularly  in  chronological  order  to 
the  last  item  under  date  October  27, 1876.  This 
was  a  sufficient  compliance  with  the  requirements 
of  the  Act.  Any  one  examining  the  claim  as 
thus  presented  would  readily  understand  when 
the  several  items  from  the  first  to  the  last  were 
furnished. 

The  second  assignment  of  error  is  not  sus- 
tained. Enos  Detweiler,  an  employ^  of  Gerhab, 
was  called  to  prove  that  when  SchoU  obtained 
the  German  siding  and  other  material  on  Octo- 
ber 19  and  27,  1876,  he  stated  it  was  for  the 
house  against  which  the  lien  was  filed.  At  that 
time  SchoU  was  the  owner  of  the  property  and 
his  admissions  under  the  circumstances  were  cer- 
tainly competent  as  tending  to  prove  not  only 
that  the  building  was  not  then  finished,  but  also 
that  the  materials  then  procured  by  him  were 
furnished  for  the  building  and  on  its  credit. 
These  were  questions  involved  in  the  issue  upon 
which  the  jury  had  to  pass.  The  terre-tenant 
who  was  admitted  to  defend  pro  interesse  suo^ 
did  not  acquire  title  until  two  weeks  after  the 
alleged  admissions  were  made.  The  offer  was 
properly  limited  to  proof  of  declarations  made 
by  SchoU  during  the  time  he  owned  the  premises 
and  before  the  date  of  the  conveyance  to  Kramer. 

Judgment  affirmed. 

Opimon  by  Sterrett,  J. 


Common  llleas— lato. 


C  P.  No.  4.  Aug.  1880. 

In  re  Petition  of  Richard  R.  Randall. 

Citizenship — Aliens — Minor  residents — The  Act 
of  Congress  0/26  May,  1824,  Rev,  Stat.,  sec, 
2j67f  requires  that  an  alien  shall  have  declared 
at  least  three  years  before  his  admission  that  it 
was  bona  fide  his  intention  to  become  a  citizen 
of  the  United  States — Applicants  must  declare 
their  intentions  in  such  form  as  to  show  the 
time  when  the  intention  to  become  a  citizen  wets 
eutuaily  formed, 

Sur  petition  to  be  admitted  to  citizenship. 
The  petition  of'  Richard  R.  Randall  set  forth 

that  he  arrived  in  the  port  of  Searsport,  Maine, 

in  the  year  1851,  and  that,  at  the  time  of  his 


arrival,  he  was  under  eighteen  years  of  age ;  that 
he  has  continued  to  reside  in  the  United  States 
since  that  period ;  that  for  three  years  previous 
to  his  arrival  of  full  age,  it  was,  and  still  is,  his 
bona  fide  intention  to  become  a  citizen  of  the 
United  States. 

The  petitioner  prayed  that,  on  making  proof 
and  taking  the  oath  prescribed  by  law,  he  may 
be  admitted  a  citizen  of  the  United  States. 

C.  A.  V. 

Sept.  15,  1880.  The  Court  (after  reciting 
the  facts).  This  petition  is  what  is  popularly 
denominated  a  minor's  petition,  and  is  founded 
on  the  Act  of  Congress  of  March  26,  1824. 

That  Act  provides :  "  That  any  alien,  being  a 
free  white  person,  and  a  minor,  imder  the  age  of 
twenty-one  years,  who  shaU  have  resided  in  the 
United  States  three  years  next  preceding  his 
arriving  at  the  age  of  twenty-one  years,  and  who 
shall  have  continued  to  reside  therein  to  the  time 
he  may  make  application  to  be  admitted  a  citizen 
thereof,  may,  after  he  arrives  at  the  age  of  twen- 
ty-one years,  and  after  he  shall  have  resided  in 
the  United  States  five  years,  including  the  three 
years  of  his  minority,  be  admitted  a  citizen  of 
the  United  States  without  having  made  the  dec- 
laration required  in  the  condition  of  the  Act  to 
which  this  is  an  addition,  three  years  previous  to 
his  admission;  provided,  such  alien  shall  make 
the  declaration  required  therein  at  the  time  of 
his  or  her  admission,  and  shaU  further  declare  on 
oath,  and  prove  to  the  satisfaction  of  the  Court, 
that  for  three  y§ars  next  preceding  it  has  been 
his  bona  fide  intention  to  become  a  citizen  of  the 
United  States,  and  shall,  in  all  other  respects, 
comply  with  the  laws  in  regard  to  naturaliza- 
tion.'' 

Our  Naturalization  Code  began  by  the  passage 
of  the  Act  of  Congress  of  April  14,  1802. 

A  condition  of  that  Act  is,  that  before  an  alien 
can  be  made  a  citizen  of  the  United  States,  he 
shaU  have  declared,  on  oath  or  affirmation,  be- 
fore one  of  the  courts  therein  mentioned,  at  least 
three  years  before  his  admission,  that  it  was  bona 
fide  his  intention  to  become  a  citizen  of  the 
United  States. 

This  period  is  reduced  to  two  years  by  the  Act 
of  May  26,  1824;  and  by  the  same  Act  the  dec* 
laration  may  be  made  before  the  clerks  of  either 
of  said  courts. 

It  wiU  be  observed  that  by  the  Act  of  1802 
and  its  supplement,  the  declaration  of  intention 
is  made  before  the  courts  or  their  clerks,  and  it 
i^  therefore  known  to  the  courts,  or  can  be 
shown  by  their  records,  precisely  when  the  in- 
tention to  become  a  citizen  is  determined  upon. 
But  this  means  of  proof  is  dispensed  with  as  to 
minor  aliens  who  shall  have  resided  in  the  United 
States  three  years  next  preceding  their  arriving 
at  the  age  of  twenty-one  years ;  and  it  requires, 
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instead,  that  the  petitioner  shall  declare  on  oath 
and  prove y  not  **  or  prove,'*  to  the  satisfaction 
of  the  Court,  that  for  three  years  next  preceding 
it  has  been  the  bona  fide  intention  of  such  alien 
to  become  a  citizen,  etc.  **He  shall  prove" 
means  he  shall  furnish  the  evidence  to  establish 
the  proof  to  the  Court's  satisfaction;  not  by  his 
oath,  for  that  the  Act  requires  independently  of 
the  proof  demanded  by  the  Act.  In  other  words, 
the  Act  requires  that  both  the  oath  of  the  peti- 
tioner and  proof  shall  be  submitted  to  the  Court 
to  enable  it  to  determine  whether  or  not  the  pe- 
titioner is  entitled  to  citizenship.  This  view  is 
strengthened  by  recalling  the  fact  that  at  the  time 
of  the  passage  of  the  Act  in  question,  no  party 
to  any  issue  raised  in  his  own  behalf  was  a  com- 
petent witness  to  prove  that  issue,  and  it  cannot 
rationally  be  inferred  that  our  law-makers  meant 
that  the  proof  could  be  shown  by  the  evidence 
of  one  incompetent  to  testify.  To  this  view,  it 
may  be  answered  that,  since  then,  the  law  has 
rendered  a  party  to  a  proceeding  a  competent 
witness,  notwithstanding  his  interest.  True;  but 
that  law  has  not  altered  the  Act  we  are  consid- 
ering, which  requires  proof  independently  of  the 
petitioner's  oath.  Indeed,  when  we  consider 
that  the  Act  of  1824  dispenses  with  the  high 
grade  of  proof  established  by  the  record  under 
the  Act  of  1802,  it  does  no  violence  to  reason  to 
conclude  that  it  meant  that  something  more  than 
the  mere  oath  of  the  petitioner  should  be  submit- 
ted for  the  judgment  of  the  Court  to  pass  upon, 
especially  as  the  Act  requires,  in  express  words, 
proof  in  addition  to  such  oath. 

Having  thus  ascertained  the  law,  let  us  exam- 
ine the  proof.  There  is  no  evidence  whatever, 
independently  of  the  petitioner's  oath,  of  the 
time  he  formed  the  intention  to  become  a  citi- 
zen. In  addition  to  the  recitals  in  his  petition, 
he  states  orally  that  he  is  now  thirty-eight  years 
old.  If  he  formed  the  intention  three  years  be- 
fore he  arrived  at  the  age  of  twenty-one,  it  is  re- 
markable>  indeed,  that  he  should  have  taken  no 
steps  for  seventeen  years  to  put  his  intention 
into  practical  effect.  Without  evidence  to  ex- 
plain this  great  delay,  his  conduct  is  totally  in- 
consistent with  his  oath,  and  furnishes  a  striking 
illustration  of  the  wisdom  of  the  Act  in  requiring 
proof. 

Man^  naturally,  is  social  and  communicative, 


and  it  is  indeed  rare  that  when  he  forms  an  im- 
portant determination,  or  establishes  a  fixed  in- 
tent and  purpose,  he  does  not  in  some  way 
communicate  it  to  his  friends  and  associates. 
When  this  is  done,  his  acts  and  declarations  are 
susceptible  of  easy  proof.  The  mere  fact  that  a 
minor  has  resided  in  the  United  States  for  at 
least  five  years  during  his  minority,  or  for  three 
years  only  before  arriving  at  age,  and  comes  into 
Court,  in  the  former  case,  soon  after  attaining 
his  majority,  and  in  the  latter  soon  after  he  has 
resided  here  for  the  five  years  provided  in  the 
Act,  and  petitions  the  Court  for  citizenship,  is 
in  itself  strong  evidence  that  he  formed  the  in- 
tent at  the  time  stated  in  his  oath. 

It  is  therefore  clear  to  me  that  the  Act  of 
1824  was  not  passed  for  such  a  case  as  the  one 
before  me.  The  petitioner  could  long  since  have 
become  a  citizen,  by  declaring  his  intention  im- 
der  the  Act  of  1802.  That  he  has  not  done  so, 
and  did  not,  under  the  Act  of  1824,  soon  after 
he  became  of  age,  invoke  the  benefits  of  that 
Act,  is  convincing  to  me  that  this  is  but  an  ex- 
pedient to  procure  a  certificate  of  citizenship 
upon  a  minor's  petition,  in  order  to  get  rid  of 
the  two  years'  delay  incident  to  declaring  his 
intention,  according  to  the  Act  of  1802. 

For  weeks  our  court- room  has  been  densely 
packed  with  petitioners  for  citizenship,  taxing  to 
the  utmost  the  entire  official  force  of  the  Court 
to  pass  upon  the  petitions. 

A  large  portion,  indeed,  I  may  say,  the  ma- 
jority, of  the  applications  are  based  upon  minors' 
petitions,  while  many  of  the  petitioners  are  over 
thirty  years  of  age.  To  demand  audience  for 
such  petitions,  without  evidence  to  explain  the 
delay,  is  an  insult  to  justice ;  and  it  is  high  time 
that  a  decided  halt  be  called  to  those  indulging 
in  such  pernicious  efforts. 

I  am  disposed  to  be  liberal  in  the  construction 
of  our  naturalization  laws,  and  to  confer  iheir 
provisions  upon  all  who  establish  a  right  to  them. 
But  in  the  case  before  me,  and  those  cases  of  like 
character,  my  plain  duty  is  to  dismiss  the  peti- 
tions, and,  in  this  way,  compel  the  applicants  to 
declare  their  intentions  in  such  form  as  to  show 
the  time  when  the  intention  to  become  a  citizen 
was  actually  formed. 

Petition  dismissed. 

Opinion  by  Briggs,  J. 
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g)uprente  ®ourt* 


May,  '80,  9a  May  19,  1880. 

Schriver  v.  Eckenrode. 

Statute  of  Frauds — Parol  contract  concerning 
land  may  be  the  subject  of  an  action,  although 
it  cannot  be  enforced  by  specific  performance — 
Practice — Errors  and  appeals —  Writ  of  error 
improperly  taken  to  judgment  entered  on  a  sin- 
gle issue,  other  issues  remaining  untried. 

An  action  for  breach  of  a  parol  contract  concerning  lands 
may  be  maintained,  although  specitic  performance  of  the 
contract  coold  not  be  enforced. 

A.  purchased  from  the  assignee  for  the  benefit  of  credit- 
ors of  B.  a  tract  of  land  which  B.  guaranteed  by  parol 
contained  a  certain  number  of  acres.  A.  paid  the  full 
purchase-money,  and  received  his  deed,  which,  however, 
conveyed  a  less  number  of  acres,  2A  shown  by  a  new  sur- 
vey. A.  then  sued  B.  in  assumpsit  upon  his  parol  con- 
tract of  guaranty : 

Ife/d  (reversing  the  judgment  of  nonsuit  in  the  Court 
below),  that  A.  could  recover.  The  Statute  of  Frauds  has 
no  application  to  such  a  case. 

Although  B.  had  made  an  assignment  of  the  land  fof 
the  benefit  of  creditors,  sufficient  interest  remained  in  him 
to  support  the  collateral  guaranty,  in  other  words,  he  was 
not  a  mere  volunteer. 

A  writ  of  error  should  not  be  taken  to  a  judgment 
entered  upon  a  single  issue,  prior  to  a  trial  upon  other 
i&sues  of  fact  raised  by  the  pleadings. 

Under  a  special  plea  of  "  former  recovery**  and  a  repli- 
cation thereto  praying  that  the  same  might  "  be  inquired 
of  the  record,"  the  Court  entered  judgment  for  defendant, 
but  no  trial  was  had  under  the  general  issue,  which  had 
also  been  pleaded.  Upon  a  wvit  of  error  the  Supreme 
Court,  assuming  the  issues  of  fact  had  been  disposed  of, 
reversed  the  judgment  and  entered  judgment  upon  the 
special  plea  for  the  plaintiff  (without  9^  venire  ox  proce- 
dendo). The  plainiin  thereupon,  by  leave  of  the  Court 
below,  issued  execution : 

Held^  to  be  error.  The  effect  of  the  judj^ment  of  the 
Supreme  Court  for  the  plaintiff  upon  the  sj)ecial  plea 
was,  under  the  circumstances,  only  an  adjudication  that 
the  former  action  was  no  bar  to  the  present. 

Error  to  the  Common  Pleas  of  Adams  County. 

Assumpsit,  by  George  I.  Scliriver  against 
Elijah  Eckenrode,  to  recover  the  value  of  the 
difference  between  the  actual  and  the  represented 
quantity  of  a  certain  tract  of  land.  The  plain- 
tiff declared  upon  a  contract  of  guaranty  by  the 
defendant,  to  wit:  that  the  tract  in  question, 
purchased  by  plaintiff  from  the  defendant's  as- 
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signee  for  the  benefit  of  creditors,  contained  144 
acres,  while  in  fact  it  contained  but  132  acres 
and  a  fraction. 

The  plaintiff  had  previously  brought  an  action 
on  the  case  for  deceit,  based  upon  the  same 
claim,  in  which  the  verdict  was  for  the  defend- 
ant, and  the  defendant  now  pleaded  specially 
"former  recovery,"  upon  which  issue  judgment 
was  entered  in  the  Court  below  for  defendant, 
but  this  was  reversed  by  the  Supreme  Court,  and 
**  judgment  entered  for  the  plaintiff  upon  the 
special  plea."     (See  6  Norris,  213.) 

Upon  the  return  of  the  record,  the  plaintiff 
obtained  leave  from  the  Court  below  to  issue  ex- 
ecution, to  enforce  the  judgment  as  entered  by 
the  Supreme  Court  (no  venire  or  procedendo 
having  been  awarded),  and  a  rule  taken  by  de- 
fendant to  show  cause  why  this  execution  should 
not  be  set  aside  was  discharged  by  the  Court. 
Upon  a  writ  of  error  the  order  of  the  Court 
awarding  execution,  and  discharging  the  rule  to 
set  it  aside,  was  reversed,  and  a  procedendo 
awarded,  in  the  following  opinion  by  Trunkey, 
J.,  filed  June  9,  1879: — 

*'  The  defendant  pleaded  non-assumpsit,  under 
which  he  could  have  proved  a  former  recovery, 
afterwards  he  specially  pleaded  former  recovery, 
to  which  the  plaintiff  replied,  and  prayed  that 
the  same  might  *  be  inquired  of  by  the  record.* 
The  parties  seem  to  have  submitted,  informally, 
the  latter  issue  to  the  Court,  and  a  decision  was 
made  in  favor  of  defendant  which  was  reversed 
in  this  Court,  and  judgment  entered  upon  the 
special  plea  for  the  plaintiff. 

**  Beheving  the  issues  of  fact  had  been  disposed 
of  before  the  case  was  brought  here,  the  point 
presented  was  considered.  We  did  not  appre- 
hend the  real  state  of  the  cause,  else  another 
course  woul4  probably  have  been  adopted,  though 
the  opinion  and  judgment  could  not  have  been 
different  if  rendered  at  all.  The  parties  did  not 
file  an  agreement  dispensing  with  a  jury  and 
submitting  to  the  Court,  and  there  has  been  no 
trial  in  any  mode  known  to  the  law.  Hence, 
by  their  unusual  procediure,  they  have  obtained 
a  formal  judgment  upon  a  single  question  which 
ought  to  have  been  tried  with  others  of  fact,  to 
be  followed  by  a  lawful  trial,  and  possibly  more 
writs  of  error.  The  delay  and  costs  will  be  per- 
suasive that  it  is  unprofitable  to  obtain  a  judicial 
determination  of  such  questions  by  piecemeal. 
Nor  is  it  always  safe,  for  liad  there  been  an  actual 
trial  how  could  it  be  said  every  question  of  fact 
was  not  disposed  of? 

**Upon  return  of  the  record  execution  was 
awarded  to  the  plaintiff.  There  was  nothing  to 
authorize  this  action.  At  most  the  judgment 
entitled  him  to  an  inquiry  of  damages,  and  in 
justice  not  to  that.  The  pleadings  raised  the 
£;eneral  issue,  which  put  upon  the  plaintiff  the 
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burden  of  proving  his  claim ;  and  the  defendant 
had  waived  nothing,  and  had  made  no  express 
or  implied  agreement  that  the  Court  should  ex- 
amine any  fact  save  one,  and  that  by  inspection 
of  the  record.  By  concerted  action  of  the  parties 
— one  could  not  have  done  it  alone — the  Court  was 
induced  to  give  judgment  on  the  special  plea. 
Neither  could  have  intended  that  to  settle  the 
question  of  indebtedness,  or  its  amount,  for  they 
made  no  agreement  to  that  effect,  and  the 
general  issue  remained  of  record.  Therefore, 
the  judgment  for  plaintiff  upon  the  special  plea 
must  be  held  as  only  an  adjudication  that  the 
former  action  is  no  bar  to  recovery  in  this.  To 
suffer  it  to  go  further  would  give  one  party  an 
advantage  to  which  he  is  not  justly  entitled. 

**The  order  of  the  Court  awarding  a  fieri 
facias  is  reversed,  and  said  writ  set  aside ;  record 
remitted,  and  procedendo  awarded.'* 

Upon  the  trial,  before  McClean,  P.  J.,  the 
plaintiffs  evidence  was  substantially  as  follows : 
That  he  had  purchased  the  farm  in  question  from 
J.  N.  Durborow,  the  assignee  for  benefit  of  cred- 
itors of  Eckenrode ;  that  when  he  went  to  look 
at  the  place,  he  was  shown  over  it  by  Ecken- 
rode, who  was  in  possession,  and  who  stated  to 
him  that  it  contained  144  acres,  and  that  the 
price  was  I5000.  The  assignee  was  not  present, 
but  the  defendant  stated  that  he  was  authorized 
to  sell  it,  and  that  Durborow  would  be  satisfied 
with  whatever  he  did,  and  that  the  articles  could 
be  made  with  Durborow.  The  parties  met  a 
second  time,  the  assignee  being  present,  and 
Eckenrode  again  stated  that  the  farm  contained 
1 44  acres.  Schriver  made  a  calculation  at  I3 1 .  25 
per  acre  for  144  acres,  making  $4500,  and, 
showing  it  to  Eckenrode,  asked  him  if  he  was 
sure  there  were  1 44  acres  in  the  farip.  Ecken- 
rode replied  that  he  was  sure,  and  would  guaran- 
tee it.  Schriver  then  offered  ^4500  to  the  as- 
signee, who  said  he  would  sell  the  farm  as  he 
had  advertised  it,  for  1 40  acres,  more  or  less,  as 
he  had  not  the  deeds  in  his  possession.  He  then 
concluded  to  accept  Schriver's  offer,  and  an 
agreement  was'  made  between  Durborow  and 
Schriver  for  the  sale  of  the  farm  for  $4500.  On 
preparing  the  deed  the  farm  was  found  to  contain 
but  132  acres  and  126  perches,  neat  measure,  and 
was  so  described.  Schriver  took  the  deed,  paid 
the  purchase-money,  and  subsequently  brought 
this  action  against  Eckenrode  on  his  agreement 
of  [guaranty. 

I'he  plaintiff  having  closed  his  case,  the  de- 
fendant moved  for  a  nonsuit,  which  the  Court 
{^ranted,  and  upon  motion  and  argument  refused 
to  take  it  off,     (No  opinion  filed. ) 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing as  error  the  refusal  of  the  Court  to  take  off 
the  nonsuit. 


I^.  G.  McCreary^  for  plaintiff  in  error. 
The  case  was  fully  made  out.  We  proved  an 
agreement  for  a  valuable  consideration,  a  breach 
of  defendant's  undertaking,  and  damage  resulting. 
The  agreement  was  not  within  the  Statute  of 
Frauds.  It  was  a  separate  and  independent 
agreement  upon  a  consideration  moving  between 
the  parties,  concerning  a  matter  about  which  it 
was  competent  for  them  to  contract. 

Arnold  ff.  Stedman,  9  Wr.  186. 
The  claim  is  not  against  the  vendor.    A  parol 
promise,  if  on  a  good  consideration,  in  cases  not 
affected  by  the  Statute  of  Frauds,  is  as  binding 
as  a  specialty. 

Shoenberger*8  Exec*rs  v,  Zook,  10  Casey,  24. 
David  H^iilSf  contra. 

The  contract  was  for  the  sale  of  land,  and  was 
executed.  The  plaintiff  has  no  recourse  to  the 
defendant  for  a*  deficiency  in  the  number  of 
acres,  except  for  fraud,  and  then  the  proper  form 
of  action  is  upon  the  case  for  deceit. 

Chitty  on  Contracts,  311. 

I  Chitty*8  Pleading,  154. 

Kreiter  v,  Bomberger,  i  Norris,  59. 

Gregory  v.  Griffin,  i  Barr,  208. 

Farmers  and  Mechanics*  Bank  v.  Galbraith,  10  Barr, 
490. 

Jones  V,  Wood,  4  Harris,  25. 
PlaintiflTs  claim  is  against  the  vendor,  because 
he  claims  for  a  deficiency.  The  case  is  within 
the  Statute  of  Frauds  of  March  21,  1772.  The 
written  agreement  contains  no  guaranty.  The 
attempt  is  to  modify  it  by  parol,  which  cannot 
be  done. 

Soles  V,  Hickman,  8  Harris,  180. 

Ferguson  v,  Staver,  9  Casey,  411. 

Smith's  Appeal,  19  Sm.  474. 
The  assignee  was  the  representative  of  the  de- 
fendant, and  not  of  creditors.     He  was  not  a 
purchaser  for  value,  but  a  mere  volunteer. 

Twelves  v.  Williams,  3  Whar.  485. 

MeIlon*s  Appeal,  8  Casey,  121. 

Fulton's  £Utate,  i  Sm.  204. 

Spackman  v,  Olt,  15  Sm.  131. 

Jordan  v,  Sharlock,  3  Norris,  366 
The  contract  of  guaranty  is  collateral  and  con- 
ditional, and  the  principal  must  first  incur  lia- 
bility  and  be  first  pursued. 

Chit*y  on  Contracts,  499. 

Kramph*s  Executrix  v,  Hatz*s  £xec*r,  2  Sm.  525. 

June  21,  1880.  The  Court.  If  the  Court 
ordered  the  nonsuit  in  this  case  under  the  im- 
pression that  the  defendant's  parol  guaranty 
could  not  be  enforced  because  of  the  Statute  of 
Frauds  and  Perjuries,  it  made  a  mistake.  In 
this  State  it  is  well-settled  law  that  an  action  will 
lie  upon  parol  contracts  concerning  lands,  though 
thev  be  such  that  specific  performance  of  them 
will  not  be  enforced.  Such  is  the  doctrine  of 
Thompson  v.  Sheplar  (22  P.  F.  S.  160)  and  of 
Frederick  and  Campbell  (13  S.  &R.  136)  the 
latter  case  holding  that  in  an  action  upon  a  bond 
for  purchase-money,  parol  evidence  was  admissible 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


163 


to  show  that  at  the  time  of  the  execution  of  the 
deed  the  vendor  declared  that  he  had  good  title 
to  two  hundred  and  twenty-five  acres  of  land, 
and  would  warrant  that  quantity.  Now  Ecken- 
rode  did  expressly  warrant  that  the  tract  of  land 
thus  about  to  be  conveyed,  did  contain  144 
acres,  and  though  he  had  made  an  assignment  of 
the  premises  to  Durborow  for  the  benefit  of  his 
creditors,  yet  there  was  such  an  interest  remain- 
ing in  him  as  was  sufficient  to  support  the  under- 
taking here  alleged ;  in  other  words,  he  was  not 
a  mere  volunteer.  Thus  the  very  nature  of  the 
alleged  contract  between  the  parties  was  such, 
that  had  it  been  in  writing,  specific  execution  of 
it  could  not  have  been  compelled,  for  it  was  not 
intended  that  the  deficiency  should  be  made 
good  in  land.  Schriver  was  about  to  pay  ^4500 
for  a  certain  defined  tract  of  land,  and  the  war- 
ranty could  have  meant  nothing  more  than  this, 
that  if  there  should  turn  out  to  be  a  deficiency 
in  the  guaranteed  amount  of  land,  Eckenrode 
would  make  it  good,  not  in  land,  but  in  money. 
Let  us  now  suppose  the  plaintiff  to  have  pur- 
chased on  the  faith  of  the  agreement  of  the 
defendant  that  the  farm  should  contain  144 
acres,  we  have,  then,  this  condition  of  affairs: 
the  plaintiff  has  been  obliged  to  pay  the  whole 
amount  of  the  purchase- money  to  the  assignee, 
who,  of  course,  was  not  bound  by  the  guaranty, 
and  yet  he  gets  but  132  acres,  while  the  price 
paid  for  the  fourteen  acres  which  the  defendant 
undertook  to  see  that  he  should  have,  has,  as  we 
discover  from  the  final  account  of  the  assignee, 
gone  into  Eckenrode's  pockets.  This  is  neither 
just  nor  lawful,  and  if  the  jury  should  find,  as 
they  may  find,  the  case  to  be  as  above  supposed, 
this  money  honestly  belongs  to  Schriver,  and  he 
ought  to  have  it. 

ITie  exception  which  embraces  the  ruling  of 
the  Court  on  the  question  of  the  exclusion  of 
evidence  proposed  by  the  plaintiff,  is  not  sus- 
tained. The  judgment  is  reversed,  and  a  new 
venire  is  awarded. 

Opinion  by  Gordon,  J.  Sharswood,  C.  J., 
and  Green,  J.,  absent. 


May,  '80,  149.  June  15,  1880. 

Wingerd  v.  Fallon. 

Husband  and  wife — Debtor  and  creditor —  Wife 
as  creditor — Confession  of  judgment  by  one 
in  failing  circumstances  in  favor  of  wife — 
WJun  not  fraudulent  as  against  other  credit- 
ors —  What  is  sufficient  consideration  for  such 
judgment — Under  what  circumstances  a  family 
arrangement y  to  consider  a  certain  sum  as  an 
advancement^  will  be  upheld — Frauds  when 
evidence  insufficient  to  be  submitted  to  the  jury. 


A  man  indebted  to  his  wife  and  other  creditors  may  law- 
fully confers  a  prior  judgment  in  his  wife's  favor  for  the 
amount  honestly  due  to  her. 

The  a«isignment  to  the  wife,  as  part  of  her  distributive 
share  of  her  father's  estate,  of  notes  given  by  her  husband 
to  her  father,  constitutes  a  valid  consideration  for  such  a 
confession  of  judgment,  for  the  amount  of  the  notes,  with 
interest. 

Where  one  of  the  notes,  included  in  the  confe5wed  judg- 
ment, was  not  a<isigned  to  the  wife,  but  it  was  alleged  by 
her  that  iu  amount  was  an  advancement  to  her,  received 
and  used  by  her  husband,  and  it  was  agreed,  by  a  family 
arrangement,  to  consider  it  as  an  advancement,  to  be  de- 
ducted from  her  share  of  the  real  estate  : 

Held^  that  the  amount  of  the  note,  with  interest,  was 
properly  embraced  in  the  confessed  judgment. 

Where  a  judgment  was  lawfully  confessed  to  a  trustee 
by  a  man  in  favor  of  his  wife,  the  issuing  of  execution 
thereon,  whereby  other  creditors  are  postponed,  is  not  of 
itself  evidence  of  fraud,  and  it  was  error  to  submit  to  the 
jury  the  quesuon  of  fraud,  unsupported  by  other  evidence. 

Error  to  the  Common  Pleas  of  Franklin 
County. 

Feigned  issue,  between  Charles  H.  Fallon  and 
Lizzie  G.  Fallon,  his  wife,  and  Virginia  C. 
Wingerd,  to  test  the  validity  of  a  judgment  con- 
fessed by  Adam  B.  Wingerd  in  favor  of  Virginia 
C.  Wingeixi,  his  wife. 

The  material  facts  were  as  follows : — 

On  Dec.  23,  1878,  A.  B.  Wingerd  executed  a 
judgment  bond  to  John  Stewart,  Esq.,  in  trust 
for  his  wife,  Virginia  C.  Wingerd,  for  the  sum  of 
^10,000.  Judgment  was  entered  Feb.  24,  1879, 
and  the  same  day  a  fi.  fa.  was  issued  thereon.  By 
virtue  of  this  writ,  the  sheriff  levied  on  and  sold 
the  personal  property  of  defendant  to  Mrs.  Win- 
gerd, for  ^1537. 21, 

On  March  7,  1879,  ^  ^-  ^^-  ^^  issued  by 
Charles  H.  Fallon  and  Lizzie  G.  Fallon  on  a 
later  judgment  obtained  against  Wingerd,  and 
his  personal  property  was  seized  in  execution. 
The  sum  of  $1537.21  above  mentioned  was  paid 
into  Court,  and  constituted  the  fund  in  contro- 
versy. 

The  Court,  on  petition,  directed  the  following 
issues  to  test  the  validity  of  Mrs.  Wingerd's  judg- 
ment, viz.: — 

(i)  Whether,  on  the  24th  day  of  February, 
1879,  when  Adam  B.  Wingerd  confessed  this 
judgment  to  John  Stewart,  Esq.,  in  trust  for  his 
wife,  Virginia  C.  Wingerd^  for  ^10,000,  he  was 
in  fact  indebted  to  tk^*»said  Virginia  in  that 
sum. 

(2)  Whether  the  said  judgment  was  confessed 
by  the  said  Adam  B.  Wingerd,  and  was  accepted 
and  entered  in  the  Court  of  Common  Pleas,  by 
the  said  Virginia  C.  Wingerd  by  collusion,  with 
intent  to  delay,  hinder,  or  defraud  the  creditors 
of  the  said  A.  B.  Wingerd. 

(3)  Whether  the  said  judgment  was  held,  kept 
on  foot,  and  used  by  the  ^said  Virginia  C.  Win- 
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gerd,  in  collusion  with  said  Adam  B.  Wingerd, 
with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  said  Adam  B.  Wingerd. 

On  the  trial,  before  Rowe,  P.  J.,  the  evidence 
showed  that  A.  B.  Wingard  had  at  sundry  times 
received  from  his  wife's  father,  Joshua  Motter, 
large  sums  of  money,  for  which  at  his  decease, 
said  Motter  held  the  following  notes :  One  for 
^2300,  dated  25th  of  June,  1869,  another  for 
^800,  dated  2d  September,  1871,  another  for 
^750,  dated  13th  January,  1873,  another  for 
^300,  and  still  another  for  ^215. 

On  the  first  accoimt  settled  by  the  administra- 
tor, Mrs.  Wingerd's  distributive  share  of  the  es- 
tate amounted  to  ^1846.46,  which  was  settled  by 
her  acceptance  of  the  following  notes  against  her 
husband,  indorsed  to  her,  viz.: — 

The  JSoonote  and  interest,  $879.61,  the  note 
of  I750  and  interest,  $826,  making  $1705.61, 
together  with  a  note  of  her  husband  for  $140.85, 
leaving  in  the  hands  of  the  administrator  the 
note  for  $2300  and  a  note  for  $445.14  given  by 
Wingerd,  and  accepted  by  the  administrator. 
This  latter  note,  and  the  one  for  $140.85  given 
by  Wingerd  to  his  wife,  liquidated  the  notes  for 
$300  and  $215,  with  interest. 

On  the  administrator's  second  and  final  ac- 
count, Mrs.  Wingerd's  distributive  sliare  was 
$3089.66,  which  was  settled  in  part  by  her 
acceptance  of  the  $445.14  note  and  interest. 
This  note  was  assigned  to  Mrs.  Wingerd's  mother, 
by  a  mistake,  as  claimed  by  her.  She  assumed 
the  payment  of  it. 

It  was  contended  by  the  defendant  that  the 
$2300  note  was  really  an  advancement  made  by 
her  father  to  her,  and  not  a  debt  of  her  husband, 
and  that  by  agreement,  made  at  the  time  of  the 
advancement,  between  Mrs.  Wingerd  and  her 
father  and  her  husband,  and  afterwards  reduced 
to  writing,  Mr.  Wingerd  was  to  have  the  money 
as  a  loan,  and  pay  interest  to  his  wife.  The 
note  by  its  terms  bore  no  interest.  It  was 
further  agreed  at  a  family  council,  in  November, 
1878,  that  the  $2300  should  be  considered  as  an 
advancement,  and  held  against  Mrs.  Wingerd  *s 
share  of  the  real  estate.  The  plaintiffs  con- 
tended that  the  $2300  was  a  debt  due  by  Mr. 
Wingerd  to  Motter's  estate. 

All  the  above  notes,  with  interest,  and  some 
undisputed  amounts,  were  included  in  the  judg- 
ment for  $10,000,  which  was  computed  by  Mr. 
Stewart  from  approximate  data  given  him  by  Mr. 
Wingerd,  and  in  his  wife's  absence.  The  judg- 
ment was  ,«entered  and  execution  issued  by  Mr. 
Stewart,  without  instructions  from  Mrs.  Wingerd, 
pursuant  to  h?s  duty  as  her  counsel  and  trustee, 
and  for  the  purpose  of  protecting  her  inte- 
rests. 

The  defendant  requested  the  Court  to  instruct 
the  jury  that  the  $2300  should  be  considered  as 


an  advancement  to   Mrs.   Wingerd,  and   pre- 
sented among  others,  the  following  points ; — 

(2)  Even  if  the  jury  should  believe  that  the 
receipt  of  the  $2300  on  the  25th  of  June,  1869, 
by  Mr.  Wingerd  from  Mr.  Motter,  was  a  loan  to 
him,  and  not  an  advancement  to  his  wife ;  still 
if  the  jury  further  believe  that  subsequent  to  the 
death  of  Mr.  Motter,  at  a  meeting  in  November, 
1878,  for  settlement  of  the  distribution  on  the 
final  administration  account,  the  widow  and  all 
the  children  of  the  deceased  were  present,  and 
that  they  were  all  at  the  time  of  lull  age,  and  that 
it  was  then  agreed  by  the  widow  and  all  the  chil- 
dren, that  the  note  of  $2300  should  not  be  col- 
lected from  Mr.  Wingerd,  but  that  it  should  be 
treated  as  an  advancement  to  his  wife,  and  de- 
ducted from  her  share  of  the  real  estate  when 
sold,  and  tliat  Mr.  and  Mrs.  Wingerd  both  ac- 
quiesced in  and  assented  to  this  arrangement, 
such  a  family  arrangement  would  be  good  in  law, 
and  operate  to  convert  the  note  into  an  advance- 
ment.    Refused.     (First  assignment  of  error. ) 

(4)  If  the  jury  believe  from  the  evidence,  that 
Mr.  Wingerd  actually  received  the  $2300  from 
Mr.  Motter  on  the  25th  of  June,  1869,  and  used 
it  for  his  own  purposes,  and  it  was  understood  at 
the  time  between  Mr.  Motter  and  Mr.  Wingerd 
and  his  wife,  that  it  was  to  be  an  advancement 
to  her,  in  anticipation  of  her  share  of  her  father's 
estate ;  or  if  by  the  family  arrangement  referred 
to  in  the  second  point  (if  the  jury  believe  such 
family  arrangement  was  in  fact  made)  the  note 
was  converted  into  an  advancement,  then  Mr. 
Wingerd  could  lawfully  embrace  this  sum  in  the 
judgment,  together  with  interest  thereon,  from 
the  25  th  of  June,  1869,  if  the  jury  believe  that 
he  at  that  time  agreed  to  pay  his  wife  interest  on 
the  money.     Refused,     (Second  assignment. ) 

(5)  Even  if  the  note  of  $2300  is  to  be  treated 
as  a  debt  of  Mr.  Wingerd,  and  not  as  an  ad- 
vancement to  his  wife,  yet  if  the  jury  believe 
from  the  evidence  that  at  the  meeting  of  the 
widow  and  children  in  November,  1878,  on  the 
occasion  of  the  settlement  of  the  final  distribu- 
tion of  the  personal  estate,  Mrs.  Wingerd  as- 
sumed the  payment  of  the  $2300,  and  agreed 
that  it  should  be  taken  off  her  share  of  the  real 
estate,  and,  the  widow  and  all  the  children 
assented  to  this  arrangement,  and  in  consequence 
thereof  the  matter  was  permitted  to  rest  in  tliat 
way  until  the  present  time,  and  no  steps  were 
taken  by  the  administrator  of  Mr.  Motter  to  col- 
lect the  note  from  Mr.  Wingerd,  such  an  agree- 
ment by  Mrs.  Wingerd,  if  her  husband  actually 
received  the  money,  and  the  claim  was  an  honest 
one,  would  create  a  moral  obligation  on  her  part 
to  pay  it,  and  the  amount  might  be  legally  em- 
braced in  the  judgment  given  to  her  by  her 
husband.  Her  coverture  is  a  personal  privilege 
which  she  may  waive ;  she  is  not  bound  to  avail 
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herself  of  it  for  the  benefit  of  her  husband's  cre- 
ditors.    Refused.     (Third  assignment.) 

(8)  There  is  no  evidence  at  all  to  sustain  the 
2d  and  3d  issues  naade  up  by  the  pleadings.  Re- 
fused.    (Fifth  assignment.) 

The  Court  charged  the  jury,  inter  alia^  as  fol- 
lows:— 

•*  If  it  was  a  debt  at  the  death  of  Mr.  Hotter, 
I  see  nothing  in  the  evidence  to  make  it  anything 
else,  or  to  make  Mrs.  Wingerd  entitled  to  it  now, 
as  creditor.  The  agreement  oi  the  heirs  that  it 
should  stand  over  and  be  deducted  from  the 
realty  could  not  have  that  effect,  nor  would  such 
arrangement  by  the  administrator.'*  (Fourth 
assignment.) 

"  I  read  and  affirm  plaintiff's  third  point,  viz. : 
If  thte  jury  believe  from  all  the  evidence  that  the 
$2300  given  by  Joshua  Motter  to  A.  B.  Wingerd 
was  a  loan  and  not  an  advancement,  neither  A. 
B.  Wingerd  nor  hfs  wife  could  change  this  sum 
from  a  loan  to  an  advancement.  And  if  a  loan, 
.  as  against  creditors,  A.  B.  Wingerd  could  not 
agree  to  pay  interest  on  this  sum  to  his  wife. 
And  if  the  jury  find  that  there  is  included  in  the 
jiOyOoo  judgment,  interest  on  the  I2300,  from 
June,  1869,  to  December,  1878,  such  portion  of 
the  judgment  is  void  as  to  creditors." 

**  The  other  two  issues  raise  the  question  of 
collusion  and  fraud.  If  Mrs.  Wingerd  took  this 
judgment  with  intent  to  delay  or  defraud  credi- 
tors ;  or  if  she  used  it  by  issuing  execution  on  it 
with  the  same  intent,  you  ought  to  find  the  fact. 
But  if  this  judgment  is  upon  a  full  consideration, 
if  Mr.  W.  actually  and  honestly  owed  his  wife  the 
sum  of  $10,000,  then  I  see  no  evidence  at  all  of 
fraud.  If  there  are  some  elements  of  her  claim 
not  established,  by  the  clear  and  satisfactory  evi- 
dence  which  the  laws  demand  that  she  shall 
produce,  so  that  you  find  her  judgment  must 
be  reduced  in  amount — as  for  instance,  the  I445 
note,  or  the  $300.44,  or  both,  but  if  you  are 
nevertheless  of  opinion  that  she  was  actuated  by 
no  fraudulent  purpose  in  taking  it  for  the  sum 
she  did,  then  you  would  not  find  the  fraud.  But 
if  she  took  it  for  a  much  larger  sum  than  was 
just,  for  $2300,  or  interest  $1300,  or  both, 
and  under  such  circumstances  as  that  she  must 
have  so  known — that  itself,  or  in  connection  with 
the  haste  in  execution,  would  show  the  fraud,  and 
in  such  case  you  ought  to  find  that  issue  for 
plaintiff." 

The  jury  found  for  the  plaintiffs  on  all  the 
issues,  and  on  the  first  issue  they  found  specially 
that  A.  B.  Wingerd  was  indebted  to  Virginia  C. 
Wingerd  in  the  sum  of  $7700  at  the  time  of 
giving  said  judgment. 

Judgment  having  been  entered  on  the  verdict, 
the  defendant  took  this  writ,  assigning  for  error, 
inter  alia,  the  refusal  of  the  Court  to  instruct  as 
requested,  and  the  portions  of  the  charge  above 
quoted. 


John  Stewart  ^nd  J.  McD.  Sharpe,  for  plain- 
tiffin  error. 

The  agreement  made  between  Mr.  and  Mrs. 
Wingerd  and  the  widow,  heirs,  or  administrators 
of  Mr.  Motter,  that  the 'money  mentioned  in  the 
note  should  be  treated  as,  and  converted  into 
an  advancement,  was  a  legal  transaction,  and  gave 
Mrs  Wingerd  a  right. to  have  the  $2300  em- 
braced in  the  judgment.  She  was  under  a  moral 
obligation  to  pay  the  money. 

A  husband  may  in  law  prefer  his  wife  to  other 
creditors. 

There  was  no  evidence  of  mala  fides  to  go  to 
the  jury. 

Battles  V.  Laudenslager,  3  Norris,  447. 
Ryder  v,  Wombwell,  Law  Rep.  4  Exch.  39. 
Jewell  v.  Parr,  13  C.  B.  916. 
Goodman  v,  Simonds,  20  Howard,  360. 
Bunn,  Raiguel  &  Co.  v.  Ahl,  5  Casey,  390. 
Davenport  v,  Wright,  i  P.  F.  Smith,  292. 
Gicker*s  Admr.  v.  Martin,  14  Wright,  142. 
Davis  V,  Charles,  8  Barr,  82. 
2^rbe  v.  Miller,  4  Harris,  497. 
Ferris  v.  Irons,  2  Norris,  182. 
Brown's  Appeal,  5  Norris,  528. 
W.  S.  Stengery  for  defendants  in  error. 
The  plaintiff  in  error  assumes  that  the  jury 
disallowed  the  note  of  I2300  in  their  verdict. 
The  amount  found  to  be  due  could  be  reached  in 
other  ways.    Hence,  arguments  based  on  this  as- 
sumption are  worthless., 

A  family  coimcil  cannot  change  a  note  into  an 
advancement.  The  note  of  ^2300  is  a  debt  of 
Mr.  Wingerd  to  the  estate. 

The  question  of  fraud  was  properly  left  to  the 
jury. 

Mellinger*s  Admr.  v.  Bausman*s  Trustee,  9  Wright, 

529. 
Gark  v.  Douglas,  12  P.  F.  Smith,  415. 
Gault  V.  Saffin  and  wife,  8  Wright,  307. 
Hamet  v»  Dundass,  4  Barr,  182. 
Young  V,  Edwards,  22  Smith,  266. 
Graybill  v,  Moyer,  9  Wright,  533. 
Deakers  v.  Temple  et  aL^  5  Wright,  234. 
Stewart  v.  Fenner,  31  Smith,  177. 
Bunn,  Raiguel  &  Co.  v.  Ahl,  5  Casey,  387. 
Cans  V,  Renshaw,  2  Barr,  34. 

June  23,  1880.  The  Court.  This  was  a 
feigned  issue  to  test  the  validity  of  a  judgment  of 
^10,000,  confessed  by  Adam  B.  Wingerd  in  favor 
of  John  Stewart,  Esq.,  as  trustee  for  Virginia  C. 
Wingerd,  wife  of  the  said  AdamB.  Wingerd,  and 
the  defendant  in  the  feigned  issue.  The  jiu-y 
found  for  the  plaintiff  in  all  the  issues  with  this 
special  finding,  however,  as  to  the  first :  *'  That 
the  said  A.  B.  Wingerd  was  indebted  to  the  said 
Virginia  C.  Wingerd  in  the  sum  of  1 7  70a  at  the 
time  of  the  giving  of  the  said  judgment." 

This  indebtedness  was  nuide  up  in  the  main  of 
notes  which  A.  B.  Wingerd  had  given  his  wife's 
father  for  borrowed  money,  and  which  after  his 
death  had  been  assigned  to  Mrs.  Wingerd  by  his 
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administrator,  on  account  of  her  distributive 
share  of  her  father's  estate.  That  the  posses- 
sion of  these  notes,  thus  acquired,  constituted 
Mrs.  Wingerd  a  creditor  of  her  husband  to  the 
amount  due  thereon  is  not  disputed.  There  was, 
however,  a  note  for  $2300,  which  was  disputed, 
at  least  the  right  of  Mrs.  Wingerd  to  include  it 
in  the  judgment  was  denied,  and  forms  the  sub- 
ject of  the  first  three  assignments  of  error.  There 
was  some  question  whether  this  note  was  an  ad- 
vancement made  by  Mrs.  Wingerd's  father,  or  a 
debt  due  by  her  husband  to  his  estate.  It  was  cer- 
tainly one  or  the  other,  and  in  either  event  it 
reduced  Mrs.  Wingerd*s  share  of  her  father's  es- 
tate by  precisely  that  amount.  Although  not 
formally  assigned  to  her,  it  is  held  against  her 
share  of  the  estate,  and  will  ultimately  be  de- 
ducted therefrom.  She  would  then  be  entitled 
to  an  assignment.  In  the  mean  time  she  is  prac- 
tically security  to  the  estate  for  the  amount. 
There  is  no  good  reason  why  she  may  not  take 
indemnity  from  her  husband.  That  she  may  not 
have  a  present  cause  of  action  agaiiJst  him  is  not 
to  the  point.  She  has  a  just  claim,  which  if  the 
husband  chooses  to  recognize  no  creditor  has  a 
right  to  gainsay.  It  has  been  held  no  longer  ago 
than  the  present  term  that  it  was  not  a  fraud 
upon  creditors  for  a  husband  to  confess  a 
judgment  in  favor  of  his  wife  for  a  claim  old 
enough  to  be  barred  by  the  Statute  of  Limitations, 
if  it  were  applicable.  If  he  does  not  choose  to 
set  up  the  bar  of  the  statute  to  defeat  a  past 
claim,  the  creditors  cannot  do  so  for  him.  The 
defendant's  second  point  should  have  been  af- 
firmed without  qualification.  This  ruling  also 
sustains  the  2d,  3d,  and  4th  assignments. 

The  fifth  assignment  alleges  that  the  Court 
erred  in  refusing  to  affirm  the  defendant's  eighth 
point.  Said  point  called  upon  the  Court  to  say 
to  the  jury  thit  there  was  no  evidence  to  sustain 
the  question  of  fraud  raised  by  the  2d  and  3d 
issues.  This  point  should  have  been  affirmed. 
There  was  not  sufficient  evidence  of  fraud  to  sub- 
mit to  the  jury  ;  there  was  not  even  a  scintilla. 
There  was  nothing  beyond  an  effort  on  the  part 
of  Mrs.  Wingerd 's  trustee  to  collect  the  money 
due  from  her  husband.  If  it  was  lawful  for  him 
to  confess  the  judgment  it  was  not  unlawful  for 
the  trustee  to  collect  it. 

The  sixth  and  last  assignment  is  also  sustained. 
The  jury  were  allowed  to  infer  fraud  where  none 
existed. 

Judgment  reversed. 

Opinion  by  Paxson,  J. 


May,  '80,  79.  May  4,  iSSa 

Shrewsbury  Savings  Institution's  Appeal. 

Debtor  and  creditor — Collateral  securities — Re- 
newal of  notes  secured  by  a  judgment, 

A  judgment  bond,  given  by  a  borrower  to  secure  a  loan 
in  a  savings  institution,  was  conditioned  "as  collateral 
security  for  sundry  notes*'  given  or  drawn  by  the  lender 
or  indorsed  by  him  or  the  fmn  of  which  he  was  a  member, 
and  held  by  the  aforesaid  savings  institution : 

Held  (reversing  the  decree  of  the  Court  below),  that  a 
note  given  as  a  renewal  of  other  notes  existing  at  the  time 
the  judgment  was  given,  was  covered  by  the  condition  of 
the  bond. 

The  bond  was  collateral  to  the  debt  and  not  to  the  notes 
merely. 

The  renewal  of  the  original  notes  did  not  constitute  a 
novation. 

Subsequent  judgment  creditors  were  bound  by  their 
debtor's  act.  He  had  no  equity  to>be  relieved  of  the  lien 
of  the  prior  collateral  judgment  without  payment  of  the 
debt,  and  they  showed  no  higher  equity  than  he  had. 

Appeal  of  the  Shrewsbury  Savings  Institution 
from  the  decree  of  the  Court  of  Common  Pleas 
of  York  County,  distributing  the  proceeds  of  the 
sheriffs  sale  of  real  estate  of  Henry  Seitz. 

The  auditor  appointed  to  distribute  the  fund, 
(John  W.  Bittenger),  reported  the  following 
facts : — 

That  on  June  19,  1875,  Henry  Seitz,  the  de- 
fendant in  the  executions,  was  indebted  to  the 
Shrewsbury  Savings  Institution  in  an  amount  for 
which  the  institution  held  his  notes  or  indorse- 
ments ;  that  on  said  date  the  said  Henry  Seitz, 
executed  z,  judgment  note  to  the  said  Shrewsbury 
Savings  Institution,  for  the  sum  of  |6ooo  payable 
one  day  after  date  **as  collatercil  security  for 
sundry  notes  given  or  drawn  by  the  said  Henry 
Seitz  or  indorsed  by  him,  or  by  Samuel  Seitz  & 
Co.,  and  held  by  aforesaid  Shrewsbury  Savings 
Institution;'*  that  on  the  same  day  judgment 
was  entered  thereon.  Further,  that  the  said 
notes  which  the  judgment  was  given  to  secure, 
or  some  of  them,  were  from  time  to  time  renewed 
by  new  notes  being  given,  and  the  old  notes 
surrendered.  The  final  renewal  was  made  by 
giving  a  consolidated  note  for  J 700  in  place  of 
two  notes,  previously  given. 

The  cashier  of  the  livings  Institution  testified 
that  he  took  the  renewals  on  the  credit  of  the 
collateral  judgment.  No  action  of  the  board  of 
directors  on  the  subject  was  shown,  and  no 
agreement  with  Henry  Seitz,  the  defendant,  that 
the  judgment  should  be  collateral  security  for  the 
renewed  notes. 

The  Savings  Institution  claimed  to  be  awarded 
the  amount  of  the  debt,  as  evidenced  by  one  of 
the  original  notes,  which  they  still  held,  and  fur- 
ther by  the  renewal  and  consolidated  note  for 
I700. 
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The  fund  for  distribution  was  also  claimed  by 
Barnhardt  et  ah,  subsequent  judgment  creditors 
of  Henry  Seitz,  to  whom  the  auditor  awarded 
it,  deciding  that  the  above-mentioned  judg- 
ment was  given  expressly  to  secure  **  sundry 
notes ^^^  and  not  the  indebtedness  itself,  and  that 
the  renewal  of  the  original  notes,  and  the  sur- 
render of  the  old  notes  at  the  time  of  the  re- 
newals, constituted  an  extinguishment  of  the  old 
notes,  by  novation. 

Exceptions  filed  by  the  Shrewsbury  Savings 
Institution  were  overruled  by  the  Court  (Wickes, 
A.  L.  J.),  who  confirmed  the  report  of  the 
auditor,  and  the  Shrewsbury  Savings  Institution 
took  this  appeal,  assigning  as  error  the  confirma- 
tion of  the  report  of  the  auditor. 
J.  W.  Latimer^  for  appellant. 
A  collateral  judgment  can  only  be  discharged 
by  payment  of  the  debt. 

Lewis  V,  Bank,  3  Whar.  531. 
A  renewal  is  not  payment  unless  so  accepted 
and  intended. 

The  renewal  of  a  note  has  the  benefit  of  all 
securities  for  its  payment,  whether  of  mortgage, 
deed  or  otherwise. 

I  Daniells*  Negotiable  Instruments,  pi.  748. 
Cover  V,  Black,  I  Barr,  493. 
Lytle*s  Appeal,  12  Casey,  131. 
W,  C.  Chapman,  contra. 
The  words  and  terms  of  the  collateral  instru- 
ment do  not  include  subsequently  created  paper. 
The  equities  are  equal  in  this  case,  and  the  law 
must  prevail.     The  question  whether  the  renewal 
was  a  novation,  was  one  of  fact,  and  was  found 
in  our  favor  by  the  auditor. 

Slaymaker  v.  Gundacker's  Est.,  lo  S  &  R.  75. 
Hart  V.  Boiler,  15  S.  &  R.  162. 
Macungie  Savings  Bank  v.  Hottenstein,  7  Weekly 
Notes,  320. 
The  appellants  must  show  error  affirmatively 
in  the  finding  or  it  will  stand. 
Stehman's  Appeal,  5  Barr,  413. 
Miller's  Appeal,  6  Casey,  478. 
Gilbert's  Appeal,  28  Sm.  266. 
The  taking  of  new  notes  constituted  a  nova- 
tion. 

Ayres  v,  Wattson,  7  Sm.  360. 
Moorehead  v,  Duncan,  i  Norris,  4S8. 

October  19,  1880.  The  Court.  It  is  con- 
ceded the  judgment  held  by  the  appellant  against 
Henry  Seitz,  No.  553,  April  Term,  1875,  was 
given  as  collateral  security.  In  the  condition  of 
the  bond  it  is  expressed  to  be  **as  collateral 
security  for  sundry  notes  given  or  drawn  by  the 
said  Henry  Seitz^  or  indorsed  by  him,  or  by 
said  Samuel  Seitz  &  Co.,  and  held  by  aforesaid 
Shrewsbury  Savings  Institution."  The  note  for 
J700,  which  is  the  subject  of  the  present  conten- 
tion, was  not  in  existence  at  the  time  the  judg- 
ment was  given,  but  the  auditor  finds  that  it  is  a 
renewal  of  other  notes  held  by  the  savings  insti- 


tution, appellant,  at  that  time.  The  fund  for 
distribution  is  the  proceeds  of  real  estate  of  said 
Henry  Seitz. 

The  auditor  and  the  Court  below  held  that  the 
condition  of  the  bond  did  not  cover  the  re- 
newals, and  excluded  the  J  700  note  from  parti- 
cipation in  the  distribution. 

There  was  no  agreement  that  the  bond  should 
stand  for  the  renewals.  We  must  look  therefor 
at  the  legal  effect  of  the  condition.  It  was  con- 
tended by  the  appellees,  who  are  subsequent 
judgment  creditors,  tliat  it  was  collateral  to  the 
notes  merely,  and  not  to  the  debt  represented 
thereby ;  that  the  lifting  of  the  old  notes  by  the 
renewals  was  a  novation,  and  satisfied  the  condi- 
tion of  the  bond.  The  distinction  between  the 
note  and  the  .debt  is  exceedingly  refined.  If  the 
judgment  is  collateral  to  the  notes  it  is  also  collate- 
ral to  the  Qebt,  for  the  reason  that  the  notes  are 
but  the  evidence  of  the  debt,  with  a  promise  to 
pay  it.  Has  the  debt  been  paid  ?  As  between 
the  parties  to  a  note  it  has  never  been  held  tliat  a 
renewal  was  payment  unless  so  accepted  and  in- 
tended. (Hart  z;.  Boiler,  15  S.  &  R.  162; 
Weaklyr.  Bell,  9  Watts,  273;  Hacker  ff.  Perkins, 
5  Wharton,  95  j  Oliphant  v.  Church,  7  Harris, 
318  ;  Reedtf.  Defebaugh,  12  Id.  495 ;  Brown  v. 
Scott,  I  P.  F.  S.  357.) 

It  follows  that  the  indebtedness  for  which  the 
judgment  was  given  as  collateral  being  still  un- 
paid, Seitz,  the  debtor,  has  no  standing  to  allege 
that  the  note  is  not  protected  by  the  lien  of  said 
judgment.  It  is  said,  however,  that  as  to  the 
subsequent  judgment  creditors,  the  condition  of 
the  bond  cannot  be  extended  to  cover  the  re- 
newals. The  latter,  however,  are  bound  by  the 
act  of  their  debtor.  They  have  no  higher  equity 
than  he  has,  and  it  is  too  plain  for  argument  that 
he  has  no  equity  to  be  relieved  of  the  lien  of 
appellant's  judgment  without  payment  of  the 
debt  for  which  it  was  given  as  collateral.  Ayres 
V,  Wattson  (7  P.  F.  S.  360),  and  Moorehead  v. 
Duncan  (i  Norris,  488),  have  no  application. 
In  the  one  case  there  was  the  equity  of  a  surety, 
in  the  other  of  a  bona  fide  purchaser.  The  ap- 
pellants are  not  purchasers.  (Rodgers  v.  Gib- 
son, 4  Yeates,  in  ;  Heiston  v,  Fortner,  %  Binn. 
40  j  Cover  V.  Black,  i  Barr,  493.)  They  have 
no  interest  in  the  property  bound  by  their  judg- 
ments; they  have  a  lien  only.  A  purchaser, 
however,  stands  upon  a  different  footing.  He 
buys  and  pays  for  tlie  land.  He  has  an  equity 
to  have  it  exonerated.  But  a  judgment  credit- 
or, as  was  said  by  Chief  Justice  Gibson,  in  Cover 
V,  Black  (supra),  **  stands  on  the  foot  of  his 
debtor,"  and  as  the  renewal  of  the  notes  under 
the  protection  of  the  judgment  did  not  impair 
the  lien  of  it  between  the  original  parties,  it  did 
not  impair  it  between  the  appellant  and  the  gip- 
pellces. 
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It  is  proper  to  remark  that  in  Moorehead  v, 
Duncan  (supra)  the  bond  of  indemnity  stipu- 
lated for  a  single  renewal  of  the  notes.  This 
would  seem  to  exclude  any  subsequent  renewals 
upon  the  maxim  expressio  unius  est  exclusio  al- 
terius. 

I  do  not  mean  to  say  that  a  case  might  not 
arise  in  which  a  subsequent  judgment  creditor 
would  have  an  equity  superior  to  that  of  his 
debtor;  as  for  instance  where  the  cancelled 
notes  had  been  exhibited  to  him,  and  he  had 
loaned  money  on  the  faith  of  it.  But  we  have 
no  such  question  before  us.  These  appellees 
have  not  shown  any  such  equity  nor  any  equity 
whatever. 

We  are  of  opinion  that  the  appellant  is  entitled 
tc  have  the  said  note  of  ^700  paid  out  of  the 
fund. 

The  decree  is  reversed  at  the  costs  of  the  ap- 
pellees, and  distribution  awarded  in  accordance 
with  the  foregoing  opinion. 

Opinion  by  Paxson,  J.  Sharswood,  C.  J., 
and  Green,  J.,  absent. 


Jan.  *8o,  45.  January  26,  1 880. 

Smith  V.  The  Popular  Loan  and  Building 
Association. 

Promissory  notes — Indorser^s  liability — Fraud 
— In  case  of  fraud  in  obtaining  endorsement 
or  issuing  note,  plaintiff  must  show  that  he  is 
a  holder  for  value — Affidavit  of  defence — 
When  judgment  for  want  of  will  not  be  granted. 

In  a  suit  against  the  indorser  of  a  promissory  note,  in 
order  to  prevent  judgment  for  want  of  a  sufficient  affidavit 
of  defence,  it  is  enough  for  the  affidavit  to  set  up  a  state  of 
facts  which  shows  that  the  defendant's  indorsement  was 
obtained  by  misrepresentation,  and  that  the  note  was  nego- 
tiated in  fraud  of  his  rights. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  the  above  named  association  against 
M.  Smith  on  a  promissory  note  for  $117,  in- 
dorsed by  defendant.  The  defendant  filed  an 
affidavit  of  defence,  setting  forth  the  following 
facts :  Defendant  had,  at  the  request  of  G.  C. 
Shelmerdine,  executed  a  bond  and  mortgage  for 
J4000  to  the  Fourteenth  and  Twentieth  Wards 
Building  and  Loan  Association,  which  said  Shel- 
merdine was  to  pay  in  monthly  instalments  of 
S34  each  to  the  association.  On  April  4,  1879, 
Shelmerdine  told  defendant  that  he  was  in  arrears 
of  said  monthly  dues,  and  that  the  association 
had  promised  him  time,  if  he  gave  his  notes  for 
$500  indorsed  by  defendant,  which  said  notes 
Shelmerdine  asserted  were  to  be  paiM  by  him,  and 


received  by  the  association,  on  account  of  the 
above  mortgage.  On  thfe  assurance  the  defend- 
ant indorsed  the  notes,  one  of  which  is  the  one 
in  suit ;  but  Shelmerdine,  in  violation  of  said 
assurance,  instead  of  paying  the  notes  on  account 
of  the  mortgage,  gave  them  to  the  plaintiff  in  this 
case.  All  of  which,  etc.  A  rule  being  taken  by 
plaintiff  the  Court  entered  judgment  against  de- 
fendant for  want  of  a  sufficient  affidavit  of  de- 
fence ;  whereupon  defendant  took  this  writ,  as- 
signing for  error  the  above  action  of  the  Court. 

If,  B,  Freeman  (with  him  C  D,  Freeman)^ 
for  plaintiff  in  errpr. 

Where  fraud  is  alleged  the  case  should  go  to 
a  jury,  for  the  plaintiff  must  show  affirmatively 
that  he  gave  value. 

Ehrisman  v,  Roberts,  18  Sm.  308. 

Byles  on  Bills,  224. 

Phelan  v.  Moss,  17  Sm.  59. 

Hutchinson  v,  Boggs,  4  Casey,  294. 
J,  SavidgCy  for  defendant  in  error. 

February  2,  1880.  The  Court.  The  affi- 
davit of  defence  sets  forth  facts  which  show  that 
the  defendant's  indorsement  of  the  note  in  suit 
was  induced  by  falsehood ;  that  he  gave  it  on  the 
assurance  that  the  note  would  be  paid  on  a  mort- 
gage, for  which  he  was  already  liable ;  and  that 
the  drawer  and  payee  fraudulently  gave  the  note 
to  the  plaintiff.  The  facts  are  clearly  stated  and 
reveal  actual  fraud  by  the  drawer  in  the  obtain- 
ing and  use  of  the  indorsement.  This  case  is 
ruled  by  Hutchinson  v,  Boggs  &  Kirk  (4  Casey, 
294),  which  establishes  that  an  affidavit  of  de- 
fence, alleging  such  facts  as  show  that  the  note 
was  obtained  from  the  defendant  by  misrepresen- 
tations, and  negotiated  in  fraud  of  his  rights,  is 
sufficient  to  prevent  judgment  being  entered  for 
want  of  a  proper  affidavit  of  defence.  Where  a 
negotiable  note  was  obtained  from  the  maker 
under  false  pretences,  and  fraudulently  put  in  cir- 
culation by  the  payee,  the  holder  of  the  note,  in 
order  to  recover,  must  show  a  purchase  for  value 
before  maturity,  without  notice  of  the  fraud. 
An  affidavit  of  defence  distinctly  setting  out  the 
facts,  from  which  the  fraud  is  a  direct  and  natu- 
ral inference,  is  sufficient.  (Hoffman  r.  Foster  & 
Co.,  7  Wr.  137;  see  Albietz  r.  Mellon,  i  Wr. 

367-) 
Judgment  reversed  and  procedendo  awarded. 
Opinion  by  Trunkey,  J. 
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©uarter  g)esslotts. 


Q.S. 


In  re  Volkmar  Street. 


Oct.  8,  1880. 


Opening  streets  in  the  late  district  of  Kensington 

—Jurisdiction^  whether  exercised  by  Quarter 

Sessions  or  Common  Pleas — Act  of  March  22, 

1813. 

A  petition  to  open  Volkmar  Street,  in  the  late 
district  of  Kensington,  framed  under  the  pro- 
visions of  the  **  Spring  Garden"  Act,  of  March 
22,  1813  (P.  L.  143),  was  filed  in  September  in 
the  Court  of  Quarter  Sessions,  and  an  application 
was  made  to  appoint  a  time  to  hear  testimony  in 
support  of  the  petition. 

Ifaverstick,  for  the  petitioner,  said  he  under- 
stood the  practice  was  to  hefar  the  matter  in  the 
Quarter  Sessions. 

Matthews,  for  the  city,  said  he  understood  the 
practice  was  not  uniform,  some  cases  being  heard 
in  the  Quarter  Sessions,  others  in  the  Court  of 
Common  Pleas. 

Mitchell,  J.,  directed  the  petitioners  to  apply 
to  Common  Pleas  No.  4. 

Subsequently  application  was  made  to  Com- 
mon Pleas  No.  4,  and  Thayer,  P.  J.,  assigned  a 
day  for  hearing,  and  directed  the  testimony  to 
be  taken  by  depositions. 

[Sec  In  re  Parrish  Street,  6  Weekly  Notes,  215.] 


^omvMn  Wt^^ — 2^i»« 


C  P.  No.  4.  Oct.  9,  1880. 

Thompson  v.  Taylor. 
Practice — Production  of  books  on  trial^Act  of 

Feb,  27 J  1798 —  IVhen  the  Court  will  compel 

production,  notwithstanding  inconvenience. 

Rule  on  plaintiff  to  show  cause  why  he  should 
not  produce  books  of  account  on  trial. 

The  plaintiff's  affidavit  in  answer  to  the  rule, 
alleged  that  he  resided  in  New  York ;  that  the 
books  were  his  books  of  account  in  actual  use ; 
that  their  absence  would  cause  him  inconvenience 
and  loss  greater  than  the  value  of  his  claim ;  and 
offered  to  produce  copies  of  the  specific  entries 
alluded  to  in  the  affidavit  upon  which  the  rule 
was  granted,  sworn  to  as  such  before  a  notary  or 
commissioner  in  New  York. 


/.  W.  Roper  showed  cause. 

The  Court  will  not  compel  compliance  with 
the  demand,  in  view  of  the  loss  it  would  entail ; 
and  when  its  object  can  be  accomplished  by  the 
copies. 

[Thayer,  P.  J.     How  many  books  are  there  ?] 

Two. 

R,  C  Dale  for  the  rule. 

The  defendant  has  a  right  to  the  books  tliem- 
selves;  he  may  find  it  necessary  to  show  the 
method  by  which  they  are  kept,  or  many  other 
matters  beyond  the  scope  of  investigation  afforded 
by  the  copies. 

The  Court.    Rule  absolute. 


C.  P.  No.  4.  Aug.  1880. 

In  re  Petition  of  John  Merry. 

Naturalization — Minor  residents — Act  of  Con- 
gress May  26, 1824  (Rev.  St.,  Sec,  2167) — 
A  minor  who  has  not  declared  his  intention 
two  years  previous  to  his  application,  or  proved 
a  residence  of  five  years,  cannot  be  admitted  to 
citizenship — Act  of  Congress  April  14,  1802 
{Rev.  St.,  Sec.  2i6s),  explained. 
The  petition  set  forth  that  the  petitioner  was  a 
minor ;  that  he  would  attain  his  majority  during 
the  month  of  October,  1880;  that  he  had  re- 
sided in  the  United  States  three  years  prior  to  the 
presenting  of  his  petition,  and  therefore  the  peti- 
tioner prayed  that  he  might  be  admitted  a  citizen 
of  the  United  States. 

C.  A.  V. 
Sept.  6,   1880.    The  Court.    This  petition 
must  be  dismissed.     The  petitioner's  evidence 
shows  that  he  will  not  reach  his  majority  until 
some  time  next  month  (October). 

The  petition  is  founded  upon  the  Act  of  Con- 
gress of  May  26th,  1824.  That  Act  requires  that 
the  petitioner  shall  be  at  least  twenty-one  years 
of  age  to  entitle  him  to  citizenship;  that  he 
shall  have  resided  in  the  United  States  at  least 
five  years,  three  of  which  must  be  prior  to  his 
becoming  of  age.  The  petitioner  being  a  minor, 
he  has  no  status  under  the  Act  just  referred  to. 

In  order  that  I  may  not  be  misunderstood,  I 
may  add  that,  under  the  Act  of  Congress  of  April 
14th,  1802,  a  minor,  of  foreign  birth,  having 
declared  his  intentions  after  two  years'  residence 
in  the  United  States,  and  having  resided  therein 
three  years  thereafter,  may,  upon  the  petition  of 
his  guardian,  or  perhaps  next  friend,  be  admitted 
to  citizenship,  though  yet  a  minor. 

This  latter  Act  does  not  require  the  petitioner 
to  be  of  age,  but  it  does  require  that  he  should 
have  declared  his  intentions  at  least  two  years 
previous  to  his  application,  and  also  prove  a  resi- 
dence here  of  five  years. 

The  petitioner  not  bringing  himself  within  the 
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provisions  of  either  of  these  Acts,  his  application 
is  refused. 

Petition  dismissed. 

Opinion  by  Briggs,  J. 


C.  P.  No.  4. 


Glenn  v.  Keenan. 


Oct  2, 1880. 


Adulterated  liquors — Act  of  2g  March^  i860y  § 

/ — No  recovery  can  be  had  for  liquors  sold 

which  were  impure ^  vitiatedy  or  adulterated. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  upon  a  book  account  for  liquors 
purchased  by  defendant. 

The  affidavit  of  defence  set  forth,  inter  alia, 
that  said  **  liquors  were  bought  by  defendant  on 
the  standard  of  proof  gallons  when  in  fact  it  was 
some  four  degrees  below  proof,"  and  further 
'*that  said  liquors  all  of  them  were  impure, 
vitiated,  and  adulterated.'* 

B,  Sharkey^  for  the  rule. 

/,  C.  Redheffer^  contra. 

Under  the  Act  29  March,  i860,  §  i,  (P.  L. 
346,  Pur.  Dig.  949,  §  61),  no  recovery  can  be 
had  for  liquors  sold  which  were  impure,  vitiated, 
or  adulterated. 

The  Court.     Rule  discharged. 

[See  McGlinn  v.  Carrigan,  2  Weekly  Notes,  323.] 


C.  P.  No.  4.  Oct.  2, 1880. 

Roebling  v.  Brown. 

Vendor  and  purchaser — Agreement  that  article 

sold  should  be  adapted  to  a  particular  purpose 

— Defect  in  quality  y  when  no  defence — Caveat 

emptor. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Assumpsit  for  wire  purchased  by  defendant. 

The  affidavit  of  defence  set  forth  that  **the 
goods  in  suit  were  purchased  from  the  plaintiffs 
for  a  specific  purpose :  viz.,  for  the  manufacture 
of  wire  paper  fasteners,  and  requires  a  thin  wire 
of  a  particular  fineness  of  quality,  and  it  was  so 
stated  to  the  plaintiffs,  who  agreed  to  furnish  a 
quality  of  wire  that  would  in  all  cases  answer  the 
purposes  for  which  it  was  intended.  With  such 
an  understanding  the  wire  was  delivered.  Its 
quality  could  not  be  discovered  until  tested,  and 
when  it  was  tested  proved  different  from  what  it 
was  contracted  to  be,  and  it  resulted  in  a  loss 
of  thirty  dollars  to  defendant." 

Chas,  Gibbons,  Jr,y  for  the  rule. 

The  Court.    Rule  absolute. 

(See  Taylor  v.  North,  3  Weekly  Notes,  170,  and 
note.] 


©rjp  Jans*  Court. 


June  21  ft  22,  1880. 

Wood's  Estate. 

Will — Construction  of -^Lapsed  legacies — Revo- 
cation of  legcuy —  Word**  representatives'^  used 
in  the  sense  of  next  of  kin —  Where  comprehen- 
sive words  are  used,  an  enumeration  of  par- 
ticulars  will  not  restrict  the  meaning  of  the  large 
words — Abatement — Annuities  and  pecuniary 
legacies —  Contract^-  Consideration — An  agree- 
ment to  pay  a  certain  sum  "  out  of  his  income,'* 
dependent  on  the  convenience  of  the  promissor, 
of  which  he  is  the  fudge,  not  binding  upon  his 
executors. 

Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  executors  of 
Dr.  George  B.  Wood,  deceased,  the  following 
facts  appeared : — 

The  decedent  died  in  March,  1879,  leaving 
neither  widow  nor  issue,  having  made  a  will, 
dated  June  22,  187 1,  with  seven  codicils,  the 
last  dated  July  12,  1875,  containing  a  great 
number  of  devises  and  specific  and  pecuniary 
legacies.  The  residue  of  the  estate  is  thereby 
given  to  the  University  of  Pennsylvania. 

The  Auditing  Judge  (Penrose,  J.)  in  the  adju- 
dication, inter  alia,  found  as  follows : — 

C  Among  the  legacies  given  is  one  which  is  as 
follows  (section  39) : — 

**  I  give  {ind  bequeath  $7500  unto  Mrs.  Hannah  Giam- 
berlin,  a  daughter  of  Mrs.  Willis,  aforesaid  :  but  it  Is  my 
will  that  whatsoever  atnount  her  son  David  Edwards  shall 
owe  me,  principal  and  interest,  shall  be  taken  to  have 
been  so  much  paid  on  account  of  snid  legacy,  and  his 
notes  shall  be  handed  over  to  her  or  her  representatives." 

Mrs.  Chamberlin,  who  was  not  a  relative  by 
blood  (though  she  was  connected  by  marriage) 
of  the  testator,  died  in  his  lifetime,  leaving  a  son, 
Horatio  F.  Chamberlin  (to  whom  letters  of  ad- 
ministration upon  her  estate  have  been  granted), 
and  grandchildren,  children  of  a  deceased  chOd. 

The  Acts  of  Assembly,  which  in  certain  cases 
prevent  lapse  where  the  legatee  dies  in  the  testa- 
tor's lifetime,  do  not  apply  to  this  case.  But  it 
seems  clear  that 'there  is  a  substantial  gift  here  to 
the  ** representatives**  of  Mrs.  Chamberlin;  and 
that  the  legacy,  therefore,  does  not  lapse.  The 
direction  that  the  notes  of  David  Edwards  should 
be  lianded  over  to  the  legatee,  "  or  her  represen* 
tatives,**  makes  it  plain  that,  to  this  extent,  the 
legacy  was  not  intended  to  fail  by  reason  of  her 
death  before  the  testator ;  and  as,  when  so  handed 
over,  they  are  to  be  regarded  as  **  so  much /oft/ 
on  account  of  said  legacy,"  it  would  follow  that 
the  whole  of  that  on  account  of  which  the  nolo 
are  so  paid  was  equally  intended  to  go  to  the 
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representatives.  (See  Gibbons  v.  Fairlamb,  2 
Casey,  217.)  The  word  **  representatives**  here 
is  probably  used  in  the  sense  of  next  of  kin,  as 
there  is  nothing  to  indicate  that  they  are  to  take 
in  a  fiduciary  capacity.  (Theobald,  page  175.) 
In  such  case  the  legacy  would  go  to  Mrs.  Cham- 
berlin's  issue.  It  was  agreed,  however,  that  if  it 
should  be  held  that  the  legacy  did  not  lapse,  it 
should  be  awarded  to  Horatio  F.  Chamberlin, 
administrator  of  Mrs.  Hannah  Chamberlin,  by 
whom  the  distribution  could  be  more  conve- 
viently  made.  It  is,  therefore,  subject  to  abate- 
ment by  reason  of  the  deficiency  of  the  estate,  so 
awarded. 

J?.  By  the  third  codicil  to  his  will  the  testator 
provided  as  follows: — 

••  Whereas  circumstanres  have  rendered  it  necessary 
that  all  parts  of  the  foregoing  will  and  codicils  in  which 
the  name  of  George  R.  Wood,  eldest  son  of  my  late 
brother  Charles,  has  been  introduced,  should  be  modified, 

1  hereby  direct  that  his  name  shall  be  erased  from  all  those 
passages  in  which  it  may  be  found,  and  that^iU  bequests 
in  his  favor,  and  the  appointmenis  of  him  to  any  function 
or  duty  under  this  will  or  either  of  the  codicils,  should  be 
absolutely  abrogated.  Thus,  in  clause  12  of  my  will,  in 
which  certain  real  estate  is  devised  to  my  brother  Charles, 
and  after  his  decease  to  his  son,  Geurge  R.  Wood,  I 
direct  that  all  which  concerns  my  nephew  George 
should  be  abrogated,  and  the  devise  pa<ts  immediately  to 
a  younger  brother,  R.  Francis  Wood,  designated  in  the 
clause  as  the  successor  of  George.  Again,  in  clause  53, 
in  which  I  appoint  my  executors,  I  direct  the  name  of 
George  R.  Wood  be  omitted  altogether,  and  that  of  his 
brother,  R.  Francis  Woo  J,  be  introduced  as  his  substitute 
immediately  after  Edward  R.  Wood.     Thirdly,  in  clause 

2  of  codicil  No.  I,  George  R.  Wood  is  designated  as  one 
of  the  trustees  of  the  cranberry  tracts  as  substitute  for  his 
iather,  should  he  die  or  fail  to  act.  It  is  my  will  that  his 
name  be  omitted  here,  and  that  of  hb  brother  R.  Francb 
Wood  be  put  in  its  place.'' 

This  codicil  is  dated  January  12,  1874.  Geo. 
R.  Wood  had  been  one  of  the  executors  of  his 
father  Charles  S.  Wood,  who  died  in  May,  1873, 
and  the  administration  of  the  estate  had  been 
eotrusted  to  him  as  acting  executor.  He  had 
abused  the  trust  and  applied  to  his  own  use  the 
assets  of  the  estate.  This  was  discovered  in  the 
fell  of  1873,  shortly  before  the  date  of  the  codi- 
cil, and  much  publicity  was  given  to  the  fact  by 
reason  of  suits  which  the  other  executors  were 
compelled  to  bring  for  the  purpose  of  recovering 
the  seciurities  of  his  testator,  which  he  had  pledged 
for  his  own  use  or  otherwise  misappropriated. 
It  was  natural  that  Dr.  Wood  should  resent  the 
disgrace  thus  brought  upon  the  family  by  George 
R.  Wood,  and  that  he  should  moreover  take 
effective  means  to  prevent  the  commission  of  a 
similar  fraud  with  regard  to  his  own  estate. 

Mr.  Pile,  on  behalf  of  George  R.  Wood, 
claimed  that  notwithstanding  this  codicil  he  was 
entitled  to  such  bequests  in  the  will  as  were 
given  to  him,  not  by  name,  but  as  one  of  a 
class ;  as  for  example  by  section  34  of  the  will, 


which  gives  to  each  of  testator's  nephews  and 
nieces  by  blood  relationship,  excepting  George 
Sheppard,  to  whom  a  greater  devise  had  been 
made,  there  being,  including  him,  twenty-two  in 
number,  I5000. 

The  argument  in  favor  of  this  is,  that  as  the 
testator  has  omitted  this  provision  in  his  reference 
in  the  codicil  to  the  portions  of  his  will  from 
which  the  name  of  his  nephew  George  R.  Wood 
is  to  be  excluded,  it  must  be  assumed  that  he  in- 
tended it  to  stand.  It  is  a  general  rule  of  con- 
struction, however,  that  where  comprehensive 
words  are  used,  an  enumeration  of  particulars 
will  not  restrict  the  meaning  of  the  large  words. 
Here  the  provision  is  general,  first,  that  his  name 
shall  be  erased  from  all  those  passages  in  which 
it  may  now  be  found,  and,  second,  that  ail  be- 
quests in  his  favor  ^  and  the  appointments  of  him 
to  any  function  or  duty  under  the  will,  should  be 
absolutely  abrogated.  This  includes  all  bequests 
to  him,  whether  by  name  or  as  one  of  the  twenty- 
two  nephews  and  nieces. 

The  claim  is  disallowed  and  it  is  now  held 
that  under  the  codicil,  George  R.  Wood  is  ex- 
cluded from  all  benefit  under  any  provision  in 
the  will  of  the  testator 

F.  The  will  contains  various  provisions  for  the 
benefit  of  the  University  of  Pennsylvania,  viz. : — 

Section  27.  "  Whereas,  at  my  request,  the  trustees  of 
the  University  of  Pennsylvania  have  established  a  faculty 
co-operative  with  the  medical  department,  consisting  of 
five  professorships,  viz. : — (i)  Botany;  (2)  Zodlogy  and 
Comparative  Anatomy;  (3)  Mineralogy  and  Geology; 
(4)  Medical  Jurisprudence,  and  (5)  Hygiene;  which  I 
have  idded  by  annual  payment;  and  it  is  my  desire  that 
the  said  faculty  should  be  permanently  established. 
Therefore,  for  that  purpose  I  give  and  bequeath  unto  the 
Trustees  of  the  University  of  Pennsylvania  fifty  thousand 
dollars,  in  trust,  to  be  kept  safely  invested  in  ground-rents, 
first  mortgages,  or  In  the  loans  of  the  city  of  Philadelphia, 
the  State  of  Pennsylvania,  or  of  the  United  States."  •    • 

'^  It  is  my  desire  and  will  that  twenty-five  hundred  dol- 
lars of  the  income  of  said  endowment,  when  all  the  chairs 
are  filled,  shall  be  applied  to  the  payment  of  the  professors' 
salaries,  or  five  hundred  dollars  unto  each  who  shall  have 
delivered  a  bona  fide  course  of  lectures,  of  which  the  trus- 
tees shall  be  the  judges ;  which  lectures  will  preferably  be 
in  the  months  of  April,  May,  and  June.*'    •     •     . 

By  Section  30  it  is  provided  as  follows  :— 

"  Having  heretofore  engaged  to  pay,  and  paid  to  the 
Trustees  of  the  University  of  Pennsylvania,  twenty-five 
hundred  dollars  a  year,  or  so  much  as  they  should  re- 

?uire  for  the  support  of  said  auxiliary  faculty  of  professors, 
direct  my  executors  to  continue  such  payments  as  may 
be  needed  within  said  amount  until  said  legacy  shall  he 
paid  to  an  amount  to  vield  an  equal  income ;  which  will 
be  without  deduction  from  the  legacy." 

By  section  31,  a  legacy  of  175,000  is  given 
for  the  erection  and  maintenance  of  a  clinical 
hospital,  under  the  control  of  the  trustees  of  the 
University.  By  section  54,  the  residue  of  the 
estate,  real  and  personal,  is  also  given  to  the 
University 
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By  section  i6  of  a  codicil  of  even  date  with 
the  will,  it  is  provided  as  follows  : — 

**  My  executors  arc  hereby  enjoined  to  distribute  or  pay 
no  part  of  my  estate  in  fulfilment  of  my  will,  except  to 
pay  legacies  of  less  amounts  than  ^5000;  and  except, 
also,  the  payments  necessary  to  conimue  those  annual 
payments  which  I  have  for  some  years  made  by  agreement 
with  certain  institutions,  in  the  interval  before  getting  the 
principal  of  their  legacies,  until  the  whole  of  the  hundred 
acres  more  or  less  shall  have  been  put  under  cranberry 
culture."     ..... 

The  lands  have  been  put  in  cranberry  cultiva- 
tion, but  thus  far  have  not  realized  the  testator's 
expectations  as  to  profits.  The  will  contains  the 
provision  already  referred  to  (section  52) : — 

*'  Should  my  estate  prove  deficient  to  piy  all  the  l^a- 
eies,  then  the  pecuniary  legacies  will  abate  ratably." 

Owing  to  the  fall  of  real  estate,  of  which  the 
testator's  property  consisted  to  a  considerable 
extent,  the  estate  has,  as  before  mentioned, 
turned  out  insufficient  to  pay  all  the  pecuniary 
legacies,  and  it  is  estimated  at  the  present  time 
that  it  will  pay  between  sixty  and  seventy-five 
per  cent,  of  them. 

The  question  now  presented  is  whether,  under 
the  provisions  of  paragraphs  27  and  30,  the  gifts 
there  made  to  the  University  are  subject  to 
abatement. 

It  is  conceded  that  the  legacy  of  ^5000  given 
by  section  29  and  that  of  1 75,000  given  by  sec- 
tion 31,  are  subject  to  abatement ;  but  it  is  con- 
tended that  the  legacy  of  150,000  being  in  dis- 
charge of  an  obligation  is  not ;  while  on  the 
other  hand  it  is  claimed  that  the  provision  for 
abatement  contained  in  section  52  of  the  will 
applies  to  this  bequest,  and  also  to  the  annual 
payment  of  1 2500  provided  by  section  30. 

The  question  is  a  difficult  one.  As  a  general 
rule,  in  the  event  of  deficiency  of  assets  all 
pecuniary  legacies  abate  pro  rata,  and  this  is  in 
accordance  with  the  express  direction  of  the  tes- 
tator. It  is  also  well  setded  that  for  the  pur- 
poses of  abatement,  annuities  are  to  be  treated 
as  general  pecuniary  legacies.  (Theobald,  page 
459;  Williams  on  Executors.)  This  rule  it  is 
said,  however,  "is  to  be  understood  only  as 
among  legatees  who  are  all  volunteers,  for  if 
there  be  any  valuable  consideration  for  the  testa- 
mentary gift,  as  where  it  is  given  in  considera- 
tion of  a  debt  owing  to  the  legatee,  .... 
such  legacy  will  be  entitled  to  a  preference  of 
payment  over  the  other  general  legacies  which 
are  mere  bounties."  (Williams  on  Executors, 
1 1 76;  Theobald,  page  459;  Blower  v.  Morrett, 
2  Ves.,  Sen.,  420;  Heath  v.  Dendy,  i  Russ. 
543  ;  Norcott  v.  Gordon,  14  Sim.  258,  etc.  etc,) 

The  first  point  to  be  considered  therefore  is, 
Was  there  an  obligation  on  the  part  of  Dr.  Wood 
to  the  University  which  could  have  been  en- 
forced against  his  estate?  As  is  well  known,  he 
had  for  many  vears  been  connected  with  the  in- 


stitution, in  which  he  had  always  taken  the 
greatest  interest.  In  1835  he  was  elected  Pro- 
fessor of  Materia  Medica^  which  position  he  held 
until  1850,  when  he  took  the  chair  vacated  by 
Dr.  Chapman  as  Professor  of  Practice,  which  he 
filled  until  i860,  when  he  was  elected  Emeritus 
Professor.  He  continued  to  be  a  trustee  until 
the  date  of  his  death,  March  30th,  1879,  being 
then  in  his  eighty-third  year,  having  thus  spent 
forty-four  years  of  his  life  in  the  service  of  the 
University,  of  which  also  he  was  a  graduate. 

In  January,  1865,  Dr.  Wood  wrote  a  commu- 
nication to  the  Board  of  Trustees  of  the  University 
of  Pennsylvania,  in  which  he  made  a  proposi- 
tion to  appropiate  out  of  his  income  tlie  annual 
sum  of  1 2000  (which  by  a  subsequent  letter  he 
raised  to  the  sum  of  1 2500)  to  be  applied  by  the 
Board  of  Trustees  to  the  support  of  an  auxiliary 
faculty  of  professors  in  the  medical  department. 
The  proposition  contained  however  thiscc^ndi 
tion : — 

**  Though  his  income  at  present  is  sach  as  to  justify  him 
in  making  this  appropriation,  and  be  can  see  no  reason- 
able ground  to  a])prehend  that  it  might  be  so  far  di- 
minished as  to  render  the  appropriation  at  anytime  in  the 
future  inconvenient,  yet,  in  tlie  uncertainty  of  affairs,  it 
may  happen  that  this  sum  may  be  necessary  to  supply  his 
ordinary  expenditures,  and  he  therefore  feels  it  incumbent 
on  him  to  make  the  appropriation  conditional  on  his  future 
ability  to  maintain  it  without  material  personal  inconve- 
nience; he  pledges  himself,  however,  that  should  the 
Board  so  far  honor  him  as  to  accept  his  proposition,  no 
trifling  cause  shall  be  permitted  to  interfere  with  its  due 
fulfilment  on  his  part.*'     .... 

The  proposition  thus  made  was  accepted  by 
the  trustees,  and  the  auxiliary  faculty  was  insti- 
tuted accordingly.  It  comprised  five  professors, 
each  of  whom  was  to  receive  I500  per  annum, 
to  be  paid  at  the  end  of  the  course  upon  certifi- 
cate of  the  Dean  that  the  duty  had  been  properly 
performed. 

The  last  provision  in  the  plan  proposed  by 
the  committee  and  adopted  by  the  Trustees  was 
as  follows: — 

**The  professors  shall  be  appointed  for  one 
year  after  public  notice  of  at  least  three  months, 
at  the  regular  meeting  of  the  board  in  Novem- 
ber next,  nominations  having  been  made  at  a 
preceding  meeting,  and  shall  be  reappointed  an- 
nually  thereafter  during  satisfactory  service,  at 
the  regular  meetings  of  the  board  in  the  same 
month,  so  long  as  the  plan  for  tlie  establishment 
of  the  auxiliary  faculty  of  medicine  now  cLdopted 
shall  continue  in  operation^ 

The  plan  thus  started  has  continued  in  opera- 
tion ever  since.  Dr.  Wood  while  he  lived  always 
paid  the  stipulated  sum  of  I2500  per  annum, 
after  receiving  the  certificate  that  the  lectures 
had  been  delivered,  the  whole  of  which  was  ap- 
plied to  the  payment  of  salaries.  There  appear 
to  have  been  no  other  exj^nses  attending  the 
enterprise  than  the  salaries.    The  rooms  already 
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belonging  to  the  University  were  used,  and  no 
buildings  were  therefore  required.  It  was  shown, 
however,  that  all  of  the  income  of  the  Univer- 
sity was  so  appropriated,  that  but  for  the  aid  to 
be  furnished  by  Dr.  Wood,  the  auxiliary  faculty 
could  not  have  been  created ;  and  that  it  was 
created  solely  ia  consequence  of  the  propositions 
contained  in  the  communications  of  January  31 
and  April  4,  1865. 

It  must  be  admitted  that  these  acts  of  the 
trustees,  based  upon  Dr.  Wood's  promise  to  pay 
an  annual  sum,  furnish  a  consideration  which 
would  give  a  binding  effect  to  such  promise.  It 
may  also  be  conceded  that  while  he  lived  the 
promise  was  obligatory,  subject  only  to  the  con- 
dition of  his  ability  to  pay.  A  promise  to  pay 
when  able  is  undoubtedly  valid.  (Addison  on 
Contracts,  page  121 2;  Groome*s  Appeal,  Legal 
Intelligencer,  1878,  page  70;  Waters  ir.  Earl  of 
Thanet,  2  Queen's  Bench,  757.)  It  is  different, 
of  course,  where  the  ability  to  pay  is  by  the 
terms  of  the  contract  made  dependent  upon  the 
judgment  of  the  debtor,  as  in  Nelson  v.  Von 
Bonnhorst  (5  Casey,  352). 

But  what  is  there  to  continue  the  liability  be- 
yond the  period  of  Dr.  Wood's  lifetime  ?  It  is 
not  denied  that  a  contract  to  pay  a  perpetual  an- 
nuity is  possible.  In  such  a  case,  however,  appro- 
priate words  should  be  used,  and  the  Court  must 
be  convinced  that  such  was  the  intention  of  the 
parties. 

In  Quain's  Appeal  (10  Harris,  510),  where  it 
was  held  that  the  general  estate  of  a  covenantor 
in  a  ground-rent  deed  was  not  liable  for  rents 
accruing  after  his  death,  it  was  said : — 

**  It  is  a  perpetual  covenant,  and  it  is  totally 
impracticable  to  require  it  to  be  performed  by 
executors  and  administrators ;  for  their  office  is 
not  perpetual.  If  we  retain  the  perpetuity  of  the 
covenants  as  against  them,  even  with  the  restric- 
tion that  they  are  to  be  liable  only  where  the 
resort  to  the  land  is  ineffectual,  we  still  prevent 
all  distribution  in  their  hands ;  and  as  all  the 
lands  of  the  decedent  are  assets  for  the  payment 
of  debts,  we  constructively  charge  the  rent  of  a 
single  lot  upon  all  his  lands.  Nor  will  it  do  to 
hold  them  liable  until  the  final  settlement  of  the 
estate.  If  that  suggestion  means  until  all  other 
matters  are  ready  to  be  settled,  then  it  takes 
away  at  once  the  character  of  perpetuity  belong- 
ing to  the. covenant,  and  makes  its  duration  as 
against  the  personal  estate  to  depend  upon  the 
accident  of  the  administrator's  diligence,  or  of 
the  involved  or  simple  nature  of  the  estate.  If  it 
means  until  the  final  settlement  of  the  whole  es- 
tate, then  this  perpetual  covenant  postpones  it 
forever.  This  cannot  be,  for  the  law  intends 
the  office  of  executor  or  administrator  to  termi- 
nate as  soon  as  possible  ;  it  cannot  be  prolonged 
on  account  of  perpetual  covenants." 


This  case,  so  far  as  it  applies  to  a  contract 
under  seal,  in  which  'the  covenantor  in  express 
terms  agrees  for  himself,  his  executors  and  ad- 
ministrators, to  pay  an  annual  sum  forever,  has 
been  much  criticized,  though  it  has  been  affirmed 
in  the  subsequent  case  of  Williams's  Appeal  ( 1 1 
Wright,  page  283).  But  where  the  terms  of  the 
contract  are  not  express,  and  where  we  are  seek- 
ing for  the  intention  of  the  instrument,  the  in- 
conveniences there  pointed  out  have  great 
weight,  and  perhaps  furnish  a  conclusive  argu- 
ment against  the  construction  which  would  make 
the  contract  a  perpetual  one,  and  naake  the  office 
of  executor  everlasting. 

Not  only  are  there  no  words  here  showing 
an  intention  to  bind  the  estate  of  the  pronaissor 
after  his  death,  but  the  agreement  is  to  pay  out 
of  **  his  income i^  and  this  is  made  subject  to  the 
condition  that  he  is  not  thereby  to  be  put  to  in- 
convenience. At  his  death  his  income  ceases. 
What  is  there  to  require  payment  from  any  other 
source  ? 

That  this  was  the  limit  of  his  liability  is  indi- 
cated further  by  the  provision  in  the  plan  adopted 
by  the  committee  with  regard  to  the  appoint- 
ment of  professors.  For  while  the  ordinary  pro- 
fesors  at  the  University  are,  as  was  testified  by 
the  Secretary  of  the  Board  of  Trustees,  elected 
for  an  indefinite  term,  the  auxiliary  faculty  are 
appointed  annually^  and  only  so  long  as  the 
plan  for  the  establishment  of  the  auxiliary  faculty 
of  medicine  shall  continue  in  operation.  The 
plan  is  referred  to  in  the  letter  of  the  4th  of 
April,  1865,  and  is  to  be  read  in  connection 
with  it,  in  order  to  ascertain  the  extent  of  the 
liability  which  was  then  created. 

In  the  opinion  of  the  Auditing  Judge  no  right 
of  recovery,  apart  from  the  provisions  in  the 
will,  existed  in  the  University  at  Dr.  Wood's 
death. 

If  this  view  be  correct,  then  the  provisions  re- 
ferred to  in  the  will,  not  being  in  discharge  of 
an  obligation,  would  fall  under  the  general  prin- 
ciple, and  be  subject  to  abatement  with  other 
pecuniary  legacies.  There  is  nothing  in  the  will 
which  shows  that  the  testator  considered  himself 
bound  to  pay  for  a  longer  period  than  his  own 
lifetime. 

In  section  27  he  speaks  of  having  aided  hy  an 
annual  payment,  and  of  his  desire  that  the  faculty 
should  be  permanently  established.  In  section  30 
he  says  that  he  liad  heretofore  **  engaged  to  pay," 
but  he  adds,  **  and  paid ^''  as  if  he  regarded  his 
engagement  as  completed.  So  in  section  16  of 
the  codicil  he  speaks  of  the  annual  payments 
which  he  had  made  for  some  years  **by  agree- 
ment." This  is  all ;  and  it  is  entirely  consistent 
with  an  agreement  to  pay  so  long  as  he  lived, 
and  no  longer. 

If  section  30  were  read  by  itself,  it  might  be 
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supposed  the  testator  intended  that  under  all 
circumstances,  and  in  spite  of  any  deficiency  of 
his  estate,  the  sum  of  12500  was  to  be  paid  to 
the  University  until  so  much  of  the  sum  men- 
tioned in  section  27  was  paid  as  would  yield  an 
income  of  that  amount.  But  this  section  is  to 
be  read  in  connection  with  the  codicil,  which 
was  executed  the  same  day,  and  which  provided 
(section  16)  that  no  legacy  over  ^5000  should 
be  paid  until  the  lands  in  New  Jersey  were  placed 
in  cranberry  culture.  This  might  be  for  some 
years  to  come,  and  in  the  mean  time,  therefore, 
he  gives  to  the  University  an  annuity  not  ex- 
ceeding ^2500,  the  payment  of  which  is  to  con- 
tinue until  the  legacy  of  150,000  is  paid,  viz., 
until  the  land  had  been  put  under  cranberry  cul- 
ture. 

He  has  declared  in  express  terms  that  "  the 
pecuniary  legacies,"  1.  e,,  all  the  pecuniary  lega- 
cies, should  abate.  He  has  omitted  to  except 
any.  We  have  no  right  to  say  that  he  did  not 
intend  to  include  so  considerable  a  one  as  that 
given  to  the  University,  the  payment  of  which 
would  require  a  very  large  proportion  of  his  en- 
tire estate. 

Exceptions  were  filed  by  the  Trustees  of  the 
University  of  Pennsylvania  to  this  adjudication : 
(i)  To  the  finding  that  there  was  not  sufficient 
evidence  of  a  valid  contract  made  by  the  testator 
in  his  lifetime,  requiring  the  continuance  after  his 
death  of  the  payment  of  ^2500  per  annum,  for 
the  maintenance  of  the  auxiliary  faculty.  (2) 
To  the  holding  that  the  exceptants  were  not  on 
the  footing  of  creditors,  as  respects  the  fund  of 
^50,000,  but  only  as  unpreferred  legatees  or  vol- 
unteers, and  that  the  said  legacy  should  abate. 
(3)  To  the  holding  that  the  legacy  of  ^7500  to 
Mrs.  Hannah  Chamberlin  did  not  lapse  by  rea- 
son that  she  pre-deceased  the  testator. 

George  R.  Wood  also  filed  an  exception  to 
the  disallowance  of  his  claim,  by  which  he  is  ex- 
cluded from  all  benefit  under. any  provision  in 
the  will  of  the  testator. 

Eh  K.  PricezxidJ.  B,  Townsend,  for  the  ex- 
ceptions of  the  Trustees  of  the  University  of 
Pennsylvania. 

As  to  the  first  exception.  The  testator  made 
a  contract  with  the  exceptants  to  pay  the  ex- 
penses of  the  auxiliary  faculty,  not  exceeding 
^2500  per  annum,  which  became  binding  on 
him  and  his  estate.  There  was  no  limit  as  to 
time,  the  only  condition  was  as  to  his  personal 
expenses;  after  his  death  this  limitation,  of 
course,  ceases,  and  the  contract  is  unconditional. 
On  the  faith  of  this  promise  the  auxiliary  faculty 
was  organized,  the  public  was  notified  of  the  en- 
largement, and  liabilities  incurred  by  the  Uni- 
versity under  the  contracts  with  the  professors. 
The  consideration  to  establish  a  valid  contract 


was  sufficient.  Subscriptions  for  corporate  or 
public  purposes  are  enforceable  in  law  as  founded 
on  adequate  considerations. 

CnDningbani  v,  Garvin,  10  Barr,  366. 
Debts,  though  voluntary,  are  to  be  paid  before 
legacies. 

2  Williams  on  Exec'rs,  914,  1207. 

Purd.  Di{;.,  421,448,  pi.  20S. 
There  are  no  expressions  in  the  contract,  as 
proved,  which  define  any  term  or  limit  to  the 
engagement  to  pay ;  it  was  not  expressed  to  be 
from  year  to  year,  for  a  term  of  years,  or  for 
life.  The  true  intent  of  the  written  papers  and 
the  conduct  of  both  parties  thereafter  was,  that  a 
continuing  endowment  or  provision  should  be 
made  by  Dr.  Wood.  The  faculty  was  to  be  per- 
manent and  perpetual,  though  the  elective  terms 
of  the  professors  were  annual. 

The  fact  that  the  contract  was  intended  to 
continue  for  its  fulfilment  beyond  the  life  of  the 
testator,  is  further  confirmed  by  the  testator's 
declaration  in  his  will,  that  the  annual  payment 
should  not  fail  of  being  furnished,  whether  it 
came  from  income  or  principal  of  his  estate,  if 
there  should  be  delay  in  the  payment  over  of 
the  legacy  which  he  designated  to  form  the  fund 
for  producing  such  annual  paymeilt. 

(2^  The  second  exception  raises  the  question 
whether  there  has  not  been  enough  shown  to 
impress  upon  the  testator's  estate  a  trust  as  to  so 
much  as  will  furnish  the  expenses  of  this  auxiliary 
faculty,  or  at  least  give  a  preference  to  the 
claims  of  the  exceptants  over  those  of  the  lega- 
tees liable  to  abatement. 

Where  the  testator's  acts  during  lifetime,  or 
the  declarations  of  his  will,  recognize  equitable 
rights  in  others  to  certain  property  standing  in 
his  name,  such  trusts  will  be  supported  as  supe- 
rior to  the  claims  of  legatees  or  volunteers. 

Ex  parte  Pye,  18  Vcs.,  Jr.,  140. 

Ellison  V,  Ellison,  6  Id.  656. 

Richardson  v,  Richardson,  3  Law  R.  Eq.  686. 

Morgan  v,  Malleson,  10  Id.  475. 

When  Dr.  Wood  put  at  the  disposal  of  the 
trustees  enough  of  his  income  to  defray  these 
expenses,  he  charged  his  estate  with  the  execution 
of  this  trust.  He  does  not  call  this  yearly  sum  a 
legacy,  but  recognizes  it  as  a  payment  to  be  kept 
up  under  his  engagement.  And  it  is  to  be  kept 
up  until  the  fund  of  $50,000  in  its  entirety  shall 
have  passed  to  the  University,  so  as  to  furaish 
therefrom  sufficient  income  to  relieve  his  estate 
from  his  engagement.  And  because  of  the  char- 
acter of  this  engagement  neither  the  yearly  sum 
nor  the  capital  fund  of  150,000  would  be  liable 
to  collateral  inheritance  tax. 

There  is  no  rule  of  law  to  restrict  the  testator 
from  contracting  to  found  in  perpetuity ;  this  is 
for  the  cause  of  science  and  learning,  and  the 
public  interect  intervenes  to  protect  such  endow- 
ments as  charities. 
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As  to  the  third  exception.  The  legacy  of 
$7500  to  Mrs.  Chamberlin  lapsed  upon  her  death 
prior  to  that  of  the  testator,  and  thereby  fell  into 
the  residue. 

Woolmer's  Est.,  3  Whart.  477. 

Nyce's  Est.,  5  W.  &  S.  260. 

Loxley's  Est.,  6  Weekly  Notes,  529. 
To  prevent  lapse,  the  giving  over  of  the  legacy 
must  be  to  some  other  party  as  purchaser^  a 
new  taker  by  direct  gift  from  the  testator,  not 
claiming  in  a  representative  capacity  through  the 
first  legatee  dying  in  the  testator's  lifetime.  A 
legacy  is  not  saved  from  lapse  because  given  to 
the  legatee  or  to  his  executors,  heirs,  or  legal 
representatives. 

Williams  on  Exec*rs,  1085,  1013. 

Gibbons  v.  Fairlamb,  2  Casey,  217. 

I  Williams  on  Exec'rs,  1086. 

George  IV.  Thorn ,  for  Mrs.  Chamberlin *s  rep- 
resentatives, cited — 

Bridge  V,  Abbot,  3  Brown  C.  Rep.  225. 

Corbyn  v.  French,  4  Vescy,  419. 

Holloway  v,  HoUoway,  5  Id.  401. 

Roper  on  Legacies,  vol.  i.  472. 

Bridges  V,  Wood,  2  Vern.  378,  note. 

Sibley  v.  Cook,  3  Atk.  572. 

Booth  V,  Vicars,  I  Coll.  6. 
t  Stone  V,  Evans,  2  Atk.  87. 

Tidwell  V,  Ariel,  3  Mad.  409. 

Gibbons  r.  Fairlamb,  2  Cas.  217. 

J?.  Francis  Wood,  George  Biddle,  and  George 
'  IV.  Biddle,  for  executors  of  Dr.  G.  B.  Wood. 

There  is  no  evidence  of  any  contract  made  by 
the  testator  in  his  lifetime  binding  himself  to  pay 
any  sum  to  the  Trustees  of  the  University.  Pos- 
sibly some  of  the  expressions  used  in  the  will 
might)  under  other  circumstances,  as  declarations 
made  by  the  testator,  constitute  some  evidence  ; 
but  here  the  whole  transaction  in  question  is 
shown  by  the  correspondence  between  the  tes- 
tator and  the  Board  of  Trustees.  It  is  apparent 
from  this  that  no  contract  was  made  or  existed ; 
on  the  contrary,  the  testator's  letter  to  the  trus- 
tees, making  the  gift,  shows  that  he  took  pains 
to  exclude  such  a  conclusion;  being  made 
''  conditionally  on  his  future  ability  to  maintain 
it  without  material  personal  inconvenience." 
Therefore,  whatever  steps  the  trustees  took  in 
consequence  of  the  gift,  they  acted  with  ex- 
press notice  of  the  condition  annexed  to  the 
offer  by  Dr.  Wood.  The  testator  could  have  dis- 
continued the  gift  at  any  time  he  thought  proper. 
This  did  not  constitute  a  contract,  or  give  rise 
to  a  debt.  The  only  consideration  for  it  would 
be  any  inconvenience  suffered  by  the  University 
in  consequence  of  the  gift.  Without  this  it  would 
be  a  mere  nude  pact.  But  even  could  such  in- 
convenience be  shown  to  exist,  he  made  the  gift 
on  express  condition  that  he  might  discontinue 
it  when  he  chose.  That  Dr.  Wood's  letter  to 
the  Trustees  did  not  constitute  a  binding  contract 
on  his  part,  nor  raise  a  debt  for  die  recovery  of 


which  they  could  sue,  is  abundantly  established 
by  the  authorities  in  Pennsylvania. 

Nelson  v*  Von  Bonnhorst,  5  Cas.  352. 

Groome*8  Est.,  4  Wkekly  NoTts,  250. 

Love  Vn  Hough,  2  I'hila.  350. 
The  legacy  of  ^50,000  given  by  item  27  is 
obviously  a  pecuniary  legacy.  And  by  para- 
graph 52  the  testator  says:  ** Should  my  estate 
prove  deficient  to  pay  all  legacies,  then  the  pe- 
cuniajy  legacies  will  abate  ratably."  So  that  the 
^50,000  must  abate  ratably  with  the  other  lega- 
cies. The  annuity  of  J 2500  a  year,  bequeathed 
by  paragraph  30  of  the  will,  until  the  legacy  of 
150,000  should  be  paid,  is  a  pecuniary  legacy, 
and  therefore  abates  ratably  with  the  other 
legacies. 

There  is  no  intent  shown  in  the  will  that  the 
Trustees  of  the  University  are  to  be  preferred  to 
the  other  objects  of  his  bounty,  many  of  whom 
are  near  relations  of  Dr.  Wood.  The  annuity  in 
question,  given  temporarily,  and  which  is  to  be 
without  dwluction  from  the  principal  legacy,  is 
merely  an  added  legacy  which  testator  intended 
should  be  subject  to  the  same  incidents  and  con- 
ditions as  the  legacy  primarily  given,  one  of 
which  was  that  it  should  abate  equally  in  case  of 
deficiency. 
Jos.  M.  Pile^  for  exception  of  Geo.  R.  Wood. 
The  words  of  exclusion  used  in  the  codicil  are 
not  sufficiently  comprehensive  to  bar  George  R. 
Wood  from  coming  in  as  one  of  a  class,  as  one 
of  twenty-two  nephews. 

Butler's  App.,  23  Sm.  452. 

July  3,  1880.  The  Court.  The  several 
questions  raised  by  the  exceptions  have  been 
elaborately  and  carefully  considered  by  the  Au- 
diting Judge,  and  notwithstanding  the  able  argu- 
ments of  counsel,  we  are  unable  to  reach  any 
other  conclusion  than  that  so  well  set  forth  in 
the  adjudication. 

The  exceptions  are  therefore  dismissed,  and 
the  adjudication  confirmed. 

Opinion  by  Hanna,  P.  J. 


5a.  S>.  eircuit  Court— 
Hah). 


Oct.  26, 1880. 
Reading  v.  Texas  and  Pacific  Railway  Co. 

Practice — New  trial —  Verdict  for  plaintiff — In- 
cuiequacy —  Verdict  not  set  asi(iefor,  at  instance 
of  plaintiff  wlure  the  Court  would  have  sus- 
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taineda  verdict  for  defendant —  Contract — Evi- 
dence* 

Motion  for  new  trial.  The  plaintiff  declared 
in  assumpsit  and  after  setting  forth  an  agreement 
by  the  defendants  to  pay  him  i  10,000  for  ob- 
taining the  consent  and  agreement  of  all  the 
bondholders  of  the  Shreveport  and  Texas  Rail- 
way Company,  to  a  scheme  for  reorganizing  that 
company  and  coming  into  a  new  organization, 
and  performance  thereof,  then  averred,  inter 
alia^  at  follows : — 

"That  afterwards,  to  wit,  etc.,  said  defendants  knew 
that  the  plaintiff  had  performed  his  undertaking  and  pro- 
mise as  aforesaid  and  were  content  and  satisfied  tlierewith 
a»Ki  at  divers  times  thereafter,  upon  being  requested  by 
plaintiff,  the  said  defendants  paid  to  plaintiff  on  account 
thereof,  divers  sums  of  money,  amounting  to  four  thousand 
dollars,  acknowledging  a  I^alance  of  six  thousand  dollars 
to  be  still  owing  by  defendants  in  consideration  of  the 
premises." 

The  defendants  pleaded  non-assumpsit,  etc. 

On  the  trial  the  plaintiff  failed  to  show  full 
performance  on  his  part  of  the  original  contract, 
but  testified  that  the  defendants  had  waived  a 
literal  performance  and  had  paid  him  ^4000  on 
account  and  agreed  to  pay  the  whole  balance. 
This  testimony  was  contradicted  by  a  number  of 
witnesses  for  defendants,  who  testified  that  no 
such  waiver  had  taken  place,  and  that  the  money 
actually  paid  was,  part  of  it,  to  enable  the  plain- 
tiff to  commence  operations,  and  part  of  it  as  a 
mere  gratuity  for  his  unsuccessful  efforts  to  per- 
form the  contract. 

The  jury  found  a  verdict  for  the  plaintiff  for 
$1000,  whereupon  the  plaintiff  moved  for  a  new 
trial. 

W,  Henry  Smithy  for  the  motion. 

This  verdict  is  clearly  erroneous,  in  any  aspect 
of  the  case.  According  to  plaintiff's  theory,  he 
must  recover  either  the  six  thousand  dollars  with 
interest,  being  the  amount  of  the  balance  due 
him,  or  nothing.  According  to  defendant's 
view  he  is  entitled  to  nothing  at  all. 

Where  damages  are  from  the  nature  of  the 
case  wholly  for  the  jury,  inadequacy  alone  may 
not  be  ground  for  setting  aside  a  verdict ;  but 
here  the  evidence  on  either  side  shows  that  it 
must  have  been  arrived  at  improperly. 

[McKennan,  J.  If  a  verdict  for  the  defend- 
ants could  have  been  sustained,  are  not  the  de- 
fendants the  only  parties  to  object  to  that,  in  this 
case?] 

The  jury  have  found  as  a  fact  that  we  are  en- 
titled to  recover.  Under  these  circumstances 
we  are  entitled  to  recover  the  whole  ^6000,  and 
it  was  an  error  to  give  us  any  less.   • 

George  Biddle  for  defendants,  was  not  called 
upon. 


Eo  die.  The  Court.  The  plaintiff  here  has 
circumscribed  his  case  within  very  narrow  limits. 
He  has  by  his  declaration  bound  himself  to  prove 
a  promise  between  himself  and  the  defendants 
by  which  the  latter  agreed,  in  consideration  of 
whatever  he  did  in  the  performance  of  his  con- 
tract, to  pay  him  the  balance  he  now  claims. 
He  has  been  permitted  to  present  his  case  to  the 
jury  in  a  double  aspect.  First,  that  his  perform- 
ance of  his  contract  to  obtain  the  signature  of 
these  parties  to  a  paper  to  provide  for  the  re- 
organization of  this  railroad,  was  acceptable  to 
the  defendants,  and  that  so  he  was  entitled  to  re- 
cover ;  and  secondly,  on  the  ground  that  no  mat- 
ter how  he  performed  his  contract,  these  matters 
were  subsequently  arranged  between  the  parties 
and  a  promise  had  been  made  to  pay  the  ascer- 
tained balance  of  ^6000.  As  to  the  above 
grounds  I  was  unable  on  the  trial  to  see  how  the 
jury  could  find  for  the  plaintiff.  As  to  the  first 
ground  the  plaintiff  .was  permitted  to  go  into 
that,  although  under  his  declaration  this  was  per- 
haps mere  matter  of  inducement.  He  was  per- 
mitted however  to  show,  if  he  could,  perform- 
ance of  the  contract.  Now,  it  must  be  admitted 
that  there  was  no  actual  performance  of  the  con- 
tract proven.  Taking  all  the  evidence,  I  think 
the  weight  of  it  was  against  the  plaintiff  and  1  so 
presented  it  to  the  jury. 

On  the  second  point,  as  to  a  subsequent  arrange- 
ment between  the  parties,  the  testimony  of  the 
plaintiff  was  not  direct;  he  did  not  swear  that 
there  was  an  actual  ascertainment  of  this  balance. 
He  merely  says,  he  understood  it  so.  He  does 
not  testify  to  any  unqualified  promise.  Under 
these  circumstances  a  verdict  in  favor  of  the  de- 
fendants would  have  been  satisfactory  to  the 
Court.  Now,  the  jury  erroneously  have  found  a 
verdict  for  a  sum  less  than  the  plaintiff  would 
have  been  entitled  to  recover  if  his  case  had  been 
made  out  by  satisfactory  proof.  But  this  is  not 
prejudicial  to  the  plaintiff.  It  does  not  do  hira 
any  wrong ;  he  has  no  right  to  complain.  We 
do  not  sit  here  t6  correct  formal  errors  made  by 
the  jury  that  do  not  hurt  any  one.  The  parties 
who  are  injured  by  this  verdict  are  the  defend- 
ants, not  the  plaintiff.  But  the  defendants  do 
not  move  for  a  new  trial.  The  jury  might  have 
found  a  verdict  generally  for  the  defendants,  but 
because  the  jury  have  given  the  plamtiff  what  he 
is  not  entitled  to,  it  certainly  does  not  lie  in  the 
mouth  of  the  plaintiff  to  allege  any  wrong,  nor 
is  it  the  duty  of  the  Court  to  set  aside  the  ver- 
dict.    Motion  refused. 

Oral  opinion  by  McKennan,  Cir.  J. 

Butler,  J.,  concurred. 

[Cy:  Le  Vau  v.  Peona.  R.  R.  Co.,  5  W.  N.  C.  293] 
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Supreme  Court. 


Oct.  '79,  374.  Oct  28, 1879. 

Snyder's  Appeal. 

LUns —  Vendor  and  vendee — Lien  for  purchase- 
money — Equitable  and  legal  title — What  a 
vendor  nuist  do  upon  the  conveyance  of  the  legal 
estate  to  preserve  the  priority  of  his  lien  for 
purchase-money  against  liens  which  bind  the 
vendee^  s  equitable  interest. 

While,  according  to  a  strict  application  of  the  nile  of 
law,  any  interval  of  time,  however  short,  between  the  de- 
Krery  of  the  deed  and  the  entry  of  judgment  for  the  pur- 
chase-money will  suffice  to  let  liens  upon  the  vendee's 
equitable  title  in  upon  the  legal  estate ;  yet,  where  the 
circumstances  plainly  reveal  an  intention  on  the  part  of 
both  vendor  and  vendee  to  preserve  the  vendors  lien, 
and  judgment  is  entered  within  a  reasonable  time  {e.  g , 
early  the  following  morning),  the  priority  of  the  lien  for 
purchase-money  is  preserved. 

Watt  V.  Steel,  I  Barr,  386,  distinguished. 

By  a  parol  contract  made  in  1872,  A.  sold  land  to  B., 
who  entered  and  made  valuable  improvements,  and  con- 
tinued paying  the  purchase-money  in  instalments  as  agreed, 
until  1877.  Arrangements  were  made  for  the  execution 
and  delivery  of  a  deed  and  confession  of  judgments  for 
the  balance  of  purchase-money,  early  in  the  morning  of 
November  a3d,  1877;  but,  from  accidental  causes,  the 
transaction  was  not  completed  until  within  an  hour  of 
sunset;  the  premises  in  question  where  the  settlement 
took  place  were  eight  miles  from  the  county  seat;  the 
weather  was  foggy  and  rainy,  and  the  roads  were  not 
good.  Early  the  following  morning,  as  soon  as  the  pro- 
tbofnotary*s  office  was  opened,  the  judgments  were  entered. 
It  was  found  as  a  fact  that  the  vendor  could  have  had 
the  judgments  entered  of  record  on  the  day  they  wer6 
given,  but  the  auditor  found,  further,  that  it  was  unreason- 
able under  all  the  circumstances  to  have  required  or  ex- 
pected her  to  do  so : 

Held^  that  the  delivery  of  the  deed  and  the  confession 
and  entry  of  judgments  constituted  a  single  transaction, 
and  the  priority  of  the  Hen  for  purchase- money  as  against 
liens  upon  the  vendee's  equitable  interest  was  preserved. 

Appeal  from  a  decree  of  the  Court  of  Common 
Pleas  of  Somerset  County,  confirming  the  report 
of  an  auditor  in  the  matter  of  the  distribution  of 
the  fund  arising  from  a  sheriffs  sale  of  the  real 
estate  of  Charles  Trent.  The  facts,  as  found  by 
the  auditor,  were  as  follows ; — 

In  1872  Harriet  Snyder  by  a  j>arol  contract 
granted  and  conveyed  a  tract  of  land  containing 
116  acres,  in  Stony  Creek  Township,  to  Cliarles 
Vol  IX.— 12 


Trent  for  I2400,  upon  the  following  terms: 
$800  in  hand,  and  the  residue  in  annual  pay- 
ments of  I150,  without  interest.  Trent  entered 
and  made  valuable  improvements. 

On  February  19,  1877,  Stephen  Trent  ob- 
tained a  judgment  against  Charles  Trent,  and 
damages  were  assessed  at  ^438  and  costs. 

On  November  6,  1877,  Samuel  Snyder  ob- 
tained a  judgment  against  Charles  Trent  et  al.^ 
and  damages  were  assessed  at  I315  and  costs. 

On  November  23,  1877,  Harriet  Snyder  exe- 
cuted and  delivered  a  deed  to  Charles  Trent, 
who,  simultaneously  with  the  delivery  of  the 
deed,  executed  and  handed  to  the  grantor  two 
judgment  notes,  one  for  I323.41,  to  secure  un- 
paid arrears  of  purchase-money,  and  the  other 
for  ^850,  to  secure  the  instalments  not  yet  due. 
Judgments  were  entered  upon  these  notes  upon 
the  following  day. 

In  1878  Harriet  Snyder  issued  an  execution 
upon  one  of  these  judgments,  the  land  was  sold 
by  the  sheriff,  and  bought  in  by  her  for  the  sum 
of  1 1 000.  This  sum  was  paid  into  Court,  and 
an  auditor  (W.  H.  Rupple)  appointed,  before 
whom  it  was  claimed  on  the  one  hand  by  Ste- 
phen Trent  and  Samuel  Snyder  upon  their  judg- 
ments, upon  the  groimd  that  their  liens  attached 
the  instant  the  legal  and  equitable  titles  united 
in  their  judgment  debtor,  viz.,  on  November  23, 
1877  ;  and  on  the  other  by  Harriet  Snyder,  who 
claimed  that  circumstanges  surrounding  the  exe- 
cution of  the  judgment  notes,  and  the  entry  of 
judgment  thereon,  were  such  as  to  constitute 
(with  the  delivery  of  the  deed),  a  single  trans- 
action, and  consequently  her  lien  for  purchase- 
money  took  priority.  The  facts  concerning  the 
delivery  of  the  deed,  etc.,  were  fotmd  by  the 
auditor  as  follows : — 

"  The  deed  was  delivered  and  the  notes  taken 
between  three  and  four  o'clock  in  the  afternoon 
of  the  23d  day  of  November,  1877,  at  the  resi- 
dence of  Charles  Trent,  distant  eight  miles  from 
the  town  of  Somerset,  the  county  seat,  and  about 
half  a  mile  from  the  residence  of  Mrs.  Snyder, 
the  vendor,  and  the  notes  were  entered  on  the 
morning  of  the  next  day  as  soon  as  the  prothon- 
otary's  oflSce  was  open,  Mrs.  Snyder  having  ar- 
rived at  Somerset  with  the  notes  a  little  after 
sunrise,  and  before  the  prothonotary*s  office  was 
open.  The  23d  of  November,  1877,  had  been 
previously  agreed  upon  by  the  parties  as  the  day 
for  the  execution  and  delivery  of  the  deed  and 
the  giving  of  the  judgment  notes  for  the  balance 
of  the  purchase-money,  and  early  in  the  morning 
of  that  day  Mrs.  Snyder,  who  is  a  widow  and  in 
feeble  health,  made  preparation  to  come  to  Som- 
erset as  soon  as  she  had  the  notes,  for  the  pur- 
pose of  having  them  entered  of  record  against 
Trent  on  that  day;  but  owing  to  the  delay  occa- 
sioned by  the  parties  coming  late,  the  sending 
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for  a  person  to  witness  the  deed,  and  the  settling 
of  disputes  tliat  arose  between  the  parties,,  the 
deed  was  not  delivered  until  late  in  the  after- 
noon, between  three  and  four  o'clock,  or  about 
an  hour  before  sunset,  and  the  day  being  rainy, 
cloudy,  foggy,  and  disagreeable,  the  night  dark, 
and  the  roads  muddy,  caused  Mrs.  Snyder  to 
defer  coming  to  Somerset  until  the  next  day. 
Mrs.  Snyder  could  have  had  her  two  notes  en- 
tered the  day  they  were  given,  but  it  was  unrea- 
sonable to  require  or  expect  her  to  do  so  under 
all  the  circumstances." 

As  to  the  law,  he  said:  "In  the  opinion  of 
the  auditor  the  only  question  to  be  determined 
is,  must  a  judgment  for  purchase-money  invaria- 
bly be  entered  en  the  day  the  legal  title  is  con- 
veyed ?  or,  in  other  words,  are  there  exceptions 
to  the  rule  which  requires  judgments  for  pur- 
chase-money to  be  entered  on  the  same  day  the 
deed  is  delivered,  in  order  to  give  them  priority 
of  lien  ?  ....  It  is  quite  clear  that  the 
Supreme  Court  intended  to  decide  that  judg- 
ments  for  purchase-money  must,  as  a  mUy  be 
entered  on  the  day  of  the  delivery  of  the  deed ; 
but  that  where  the  intention  of  the  parties  at  the 
time  is  to  continue  the  vendor's  lien,  and  the 
delivery  of  the  deed  is  followed  up  presently  by 
an  entry  of  the  judgment  as  soon  as  practicable 
under  all  the  circumstances,  these  constitute  but 
one  continuous  transaction,  and  give  the  vendor's 
judgment  priority. 

'*  Under  this  view  of  the  law  it  becomes  im- 
portant to  ascertain  what  the  intentions  of  the 
parties  were  at  the  time  the  deed  was  delivered, 
for  both  parties  must  have  intended  to  continue 
the  lien  of  Mrs.  Snyder,  else  it  fails.  We  think 
the  case  is  free  from  difficulty  in  this  respect. 
The  testimony  is  very  clear  and  uncontradicted 
that  Mrs.  Snyder,  early  in  the  morning  of  the 
day  the  deed  was  to  be  delivered  and  before  the 
deed  was  executed,  made  arrangements  to  come, 
to  Somerset,  .  .  .  and  fully  intended  to 
have  the  notes  entered  on  that  day,  and  this  in- 
tention was  not  intermitted  until  after  she  got 
home,  and  then  her  going  to  Somerset  was  post- 
poned only  because  of  the  late  hour  of  the  day. 
She  started  next  day  before  daylight,  and  arrived 
at  Somerset  before  business  hours,  before  the 
prothonotary's  office  was  open,  and  had  her 
notes  entered  as  soon  as  she  reasonably  could 
have  done  after  they  came  into  her  possession. 
Charles  Trent  by  giving  the  notes  in  which  he 
authorized  judgment  to  be  entered,  when  he  re- 
ceived the  deed,  manifested  his  intention  of  hav- 
Mrs.  Snyder's  lien  preserved." 

The  auditor  found,  therefore,  that  the  priority 
of  Mrs.  Snyder's  lien  for  purchase-money  was 
preserved,  and  reported  a  decree  accordingly. 

Exceptions  on  the  part  of  Stephen  Trent  and 
Samuel  Snyder  were  filed,  and  dismissed  by  the 


Court.  Whereupon  they  took  this  appeal,  as- 
signing for  error  the  action  of  the  Court. 
VcUentine  Hay,  for  appellants. 
Judgments  against  a  vendee  bind  every  kind 
of  equitable  interest  that  he  may  have  at  the 
entry  thereof,  and  the  lien  fastens  upon  the  legal 
title  eo  instanti  it  is  conveyed  to  him. 

Watcrs's  Ap.,  li  Casey,  523. 

Walt  v.  Sicel,  I  Barr,  386. 

Jacobs*8  Ap.,  II  Har.  481. 

If  there  are  exceptions  to  the  rule,  what  pro- 
tection would  purchasers  and  creditors  have 
against  secret  liens?  If  Chas.  Trent  had  sold 
the  land  on  the  afternoon  of  Nov.  23d,  1877, 
and  the  purchaser  had  paid  the  entire  purchase- 
money  over,  what  notice  could  he  have  had  that 
he  did  so  at  his  peril  ?  Or,  if  a  creditor  had  ex- 
amined the  record,  and  finding  nothing,  had 
loaned  money  on  the  security  of  the  land,  why 
should  his  lien  be  postponed  ? 

J,  Z.  Pugh  and  W,  If.  Koontz  for  appellee. 

The  rule  that  a  judgment  which  is  a  lien  upon 
an  equitable  interest  will  bind  an  after-acquired 
legal  interest,  is  an  exception  to  the  rule  which 
holds  that  a  judgment  is  not  a  lien  upon  after- 
acquired  lands,  and  it  is  submitted  tlut  the 
Cotu-t  will  not  be  astute  to  extend  this  exception. 
The  cases  cited  by  the  counsel  on  the  other  side 
go  no  farther  than  to  say  that  if  a  vendor  desires 
to  protect  himself  from  the  consequences  of  his 
vendee  selling  the  land,  or  subjecting  it  to  other 
incumbrances,  he  must  enter  his  judgments  on 
the  day  upon  which  the  conveyance  is  executed  \ 
there  is  no  case  which  says  that  judgment  credit- 
ors, who  have  done  absolutely  nothing,  except 
to  enter  their  judgments  and  obtain  liens  upon 
what  may  be  a  very  trifling  interest,  by  expanding 
their  liens  over  the  whole  estate,  may  obtain 
priority  of  the  vendor,  who  may  have  done  all 
in  his  power,  and  exercised  all  the  vigilance  he 
could,  and  yet  not  have  been  able  to  enter  his 
judgment  the  same  day. 

It  is  asked,  if  there  are  exceptions  to  the  rule, 
what  protection  have  creditors  and  purchasers  ? 
We  answer,  precisely  the  same  as  if  a  mortgage 
were  given,  which  need  not  be  recorded  for  sixty 
days.  It  can  never  be  a  hardship  to  say  to  a 
creditor  or  purchaser  that^where  he  is  dealing 
with  one  who  has  but  recently  received  the  legal 
title,  he  must  inquire  of  the  vendor  before  ven- 
turing his  money  upon  the  feith  of  this  newly- 
acquired  title. 

Nov.  10,  1879.  The  Court.  Applying  a 
very  strict  rule  to  the  case  before  us,  any  interval 
of  time,  however  short,  between  the  delivery  d 
the  deed  and  the  entry  of  the  judgment  for  the 
purchase-money,  ought  to  let  liens  upon  the 
vendee's  equitable  title  in  upon  the  legal  estate 
according  to  their  priority.     But  apices  juris  non 
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sunt  Jura.  A  different  principle  was  therefore 
adopted  in  Love  v.  Jones  (4  Watts,  465),  in 
which  Mr.  Justice  Kennedy  said:  "It  is  evi- 
dent, however,  that  the  delivery  of  the  deeds  to 
Stouffer  (the  vendee),  and  his  confession  of  the 
judgment  an  hour  afterwards  for  the  residue  of 
the  unpaid  purchase-money,  were  but  p)arts  of  the 
same  transaction,  done  in  pursuance  of  the  same 
agreement,  and  were  to  have  such  operation  only 
as  would  most  effectually  promote  the  intention 
of  the  parties,  so  far  as  it  was  lawful."  It  is  true 
that  it  was  decided  in  Watt  v.  Steel  (i  Barr, 
386),  that  a  judgment  for  the  residue  of  purchase- 
money  entered  up  a  day  after  the  vendor  had 
conveyed  the  legal  title,  did  not  exclude  a  prior 
judgment  against  the  vendee.  In  that  case,  how- 
ever, there  was  an  evident  break  in  the  transac- 
tion, and  for  all  that  appeared,  it  would  have 
been  entirely  practicable  to  have  proceeded  to 
the  seat  of  justice  and  entered  up  the  judgment 
on  the  same  day.  In  Jacobs^s  Appeal  (11  Har- 
ris, 480),  Mr.  Justice  Lewis  said :  **  The  admin- 
istrator of  Samuel  Jacobs  conveyed  to  Grove,  on 
Saturday  evening,  the  19th  May,  1849,  taking  at 
the  same  time  judgments  for  the  unpaid  purchase- 
money.  This  transaction  took  place  sixteen 
miles  from  Gettysburg,  the  seat  of  justice.  It 
was  unreasonable  to  require  the  entry  of  the 
judgment  that  night.  It  was  equally  unreasona- 
ble to  expect  them  to  be  entered  the  next  day, 
which  was  Sunday.  They  were  regularly  en- 
tered on  Monday."  It  is  true  that  he  distin- 
guished the  case  from  Watt  r.  Steel,  by  the 
consideration  that  this  was  the  act  of  an  adminis- 
trator, under  an  order  of  the  Court,  and  that  the 
act  of  the  law  does  not  receive  so  strict  a  construc- 
tion. But  so  far  as  respects  the  rights  of  the  prior 
judgment,  it  seems  to  be  adistinction  without  adif- 
ference.  Both  cases  were  within  the  rule  as  origin- 
ally announced  in  Love  v,  Jones  (4  Watts,  465), 
that  the  whole  proceeding  must  be  one  continuous 
act,  clearly  evincing  that  it  was  the  intention  of 
the  vendor  to  preserve  the  lien  of  the  purchase- 
money.  In  the  case  before  us,  according  to  the 
fajcXs  as  reported  by  the  auditor,  it  is  very  apparent 
that  both  parties  intended  to  continue  the  lien, 
and  so  he  reports.  The  judgments  were  to  have 
been  entered  up  oh  the  same  day,  but  from  a 
circumstance  not  within  the  control  of  either 
party,  the  deed  was  not  delivered  until  late  in 
the  afternoon,  and  the  judgment  was  entered  in 
the  prothonotary's  oflfice  the  next  morning,  as 
soon  as  it  was  open.  We  think  with  the  learned 
auditor,  whose  report  was  confirmed  by  the  Court 
below,  that  this  was  all  one  continuous  transac- 
tion, all  done  within  the  space  of  a  day,  within 
twenty-four  hours,  and  it  is  entirely  within  the 
spirit  and  principle  of  the  authorities  to  give 
dTect  to  the  judgment  as  a  lawful  continuation  of 
the  lien  for  the  purchase-money. 


Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 
Opinion  by  Sharswood,  C.  J. 


May,  '80,  193.  May  20,  1880. 

Pennsylvania  Railroad  Co.  v.  The  Com- 
monwealth. 

Taxation — Corporations  ^  Tax  on  stock — Valu- 
ation of  stock/or  taxation  where  dividend  is  less 
than  six  per  cent. — Act  of  June  7,  iSjg  {P. ' 
Z.  ii2)y  construed. 

Sec.  4  of  the  Act  of  June  7,  1879,  provided  for  the  tax- 
ation of  certain  corporations  according  to  the  following 
computation:  "If  the  dividend  or  dividends  made  or 
declared  by  such  company  or  association,  as  aforesaid , 
during  any  year  ending  with  the  first  Monday  of  Novem- 
ber, amount  to  six  or  more  than  six  per  centum  upon  the 
par  value  of  its  capital  stock,  then  the  tax  to  be  at  the  rate 
of  one-half  mill  upon  the  capital  stock  for  each  one  per 
centum  of  dividend  so  made  or  declared ;  if  no  dividend 
be  made  or  declared,  or  if  the  dividend  or  dividenas  made 
or  declared  do  not  amount  to  six  per  centum  upon  the 
par  value  of  said  capital  stock,  then  the  tax  to  be  at  the 
rate  of  three  mills  upon  each  dollar  of  a  valuation  of  the 
said  capital  stock,  made  in  accordance  with  the  provisions 
of  the  second  section  of  this  Act." 

Sec.  2  provided  tliat  in  case  the  dividends  during  that 
time  should  be  less  than  six  per  cent.,  the  treasurer  and 
secretary  of  the  corporation  "  shall,  between  the  first  and 
fifteenth  days  of  November  of  each  year  in  which  no  div- 
idend has  been  made  or  declared  .  .  '.  estimate  and 
appraise  the  capital  stock  of  such  company  upon  which  no 
dividend  has  been  made  or  declared  ...  at  its 
actual  value  in  cash,  not  less,  however,  than  the  average 

Erice  which  said  stock  sold  for  during  said  year,  and  not 
;ss  than  the  price  or  value  as  indicated  or  measured  by 
the  amount  of  the  dividends  made  or  declared.  .  .  . 
Prcvideii,  That  if  the  Auditor-General  or  State  Treasurer, 
or  either  of  them,  is  not  satisfied  with  the  valuation  so 
made  and  returned,  they  are  hereby  authorized  and  em- 
powered to  make  a  valuation  thereof,  and  to  settle  an 
account  on  the  valuation  so  by  them  made  for  the  taxes, 
penalties,  and  interest  due  the  Commonwealth  thereon." 
On  appeal  from  a  settlement  made  by  the  Auditor- 
General  and  State  Treasurer: 

Heldy  (affirming  the  judgment  of  the  Court  below).  That 
for  the  purpose  ofsuch  an  assessment  by  the  officers  of  the 
corporation  or  of  the  State,  "  the  actual  value  in  cash  "  of 
the  stock  is  to  be  ascertained  by  the  prices  at  which  it  sold 
between  the  first  and  fifteenth  day  of  November,  and  not 
by  the  average  sales  during  the  year  ending  on  the  first 
Monday  of  November. 

Error  to  the  Court  of  Common  Pleas  of 
Dauphin  County. 

Appeal  from  the  settlement  made  by  the  Audi- 
tor-General and  State  Treasurer  for  tax  on  capi- 
tal stock  of  the  Pennsylvania  Railroad  Company, 
for  the  financial  year  ending  November  ist,  1879. 

The  Act  of  Assembly  of  June  7th,  1879  (P. 
L.  T12),  provided  as  follows: — 

**  Section  2.  That  hereafter,  except  in  the  case  of  banks, 
savings  institutions,  and  foreign  insurance  companies,  it 
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shall  be  the  duty  of  the  president  or  treasurer  of  every 
company,  now  or  hereafter  incorporated  by  or  under  any 
law  of  this  Commonwealth,  and  of  every  company  now  or 
hereafter  incorporated  by  any  other  State  or  Territory  of 
the  United  States  or  foreign  government,  and  doing  busi- 
ness in  this  Commonwealth,  or  having  capital  employed 
in  this  Commonwealth  in  the  name  of  any  other  company 
or  corporation,  association  or  associations,  person  or  per- 
sons, or  in  any  other  manner,  to  make  report  in  writing  to 
the  Auditor-General,  annually,  in  the  month  oi^  November, 
stating  specifically  the  total  authorized  capital  stock  of  the 
company,  the  whole  number  of  shares  of  stock,  the  number 
of  shares  of  stock  issued,  the  par  value  of  each  share, 
the  amount  paid  into  the  treasury  of  the  company  on  each 
share,  the  amount  of  capital  paid  in,  the  date,  amount, 
and  rate  per  centum  of  each  and  every  dividend  made  or 
declared  by  their  respective  corporations  during  the  year 
ending  with  the  first  Monday  in  said  month;  and  in  all 
cases  where  any  such  company  shall  fail  to  make  or  de- 
clare any  dividend  upon  either  its  common  or  preferred 
stock  during  the  year  ending  as  aforesaid,  or  in  case  the 
dividend  or  dividends  made  or  declared  on  either  its  com- 
mon or  preferred  stock  during  the  year  ending  as  afore- 
said shall  amount  to  less  than  six  per  centum  upon  the 
par  value  of  the  said  common  or  preferred  stock,  the  treasurer 
and  secretary  thereof,  after  being  duly  sworn  or  affirmed 
to  do  and  perform  the  same  with  fidelity,  according  to  the 
best  of  their  knowledge  and  belief,  shall,  between  the  first 
and  fifteenth  day  of  November  of  each  year  in  which  no 
dividend  has  been  made  or  declared  as  aforesaid,  or  in 
which  the  dividend  or  dividends  made  or  declared  upon 
either  its  common  or  preferred  stock  amounted  to  less  than 
six  per  centum  upon  the  par  value  of  said  common  or 
preferred  stock,  estimate  and  appraise  the  capital  stock  of 
such  company  upon  which  no  dividend  has  been  made  or 
declared,  or  upon  the  par  value  of  which  the  dividend  or 
dividends  made  or  declared  amounted  to  less  than  six  per 
centum,  at  its  actual  value  in  cash,  not  less,  however,  than 
the  average  price  which  said  stock  sold  for  during  said 
year,  and  not  less  than  the  price  or  value  as  indicated  or 
measured  by  the  amount  of  the  dividends  made  or  de- 
clared, and  when  the  same  shall  have  been  so  truly  esti- 
mated and  appraised,  they  shall  forthwith  forward  to  the 
Auditor-General  a  certificate  thereof,  accompanied  by  a 
copy  of  their  said  oath  or  affirmation,  by  them  signed,  and 
attested  by  the  magistrate  or  other  person  qualified  tb 
administer  the  same :  Provided^  Thatif  the  Auditor-Gen- 
eral or  State  Treasurer,  or  either  of  them,  is  not  satisfied 
with  the  valuation  so  made  and  returned,  they  are  hereby 
authorized  and  empowered  to  make  a  valuation  theieof, 
and  to  settle  an  account  on  the  valuation  so  by  them  made, 
for  the  taxes,  penalties,  and  interest  due  the  Common- 
wealth thereon,  and  any  corporation  or  company  dissatis- 
fied  with  such  settlement  may  appeal  therefrom,  in  the 
manner  now  provided  by  law  for  appeals  from  settle- 
ment of  accounts  by  the  Auditor-General  and  State 
Treasurer." 

"  Section  4.  That  every  compaDy  or  association  what- 
ever, now  or  hereafter  incorporated  by  or  under  any  law 
of  this  Commonwealth,  or  now  or  hereafter  incorporated 
by  any  other  State  or  Territory  of  the  United  States  or 
foreign  government,  and  doing  business  in  this  Common- 
wealth, or  having  capital  employed  in  this  Commonwealth 
in  the  name  of  any  other  company  or  corporation,  associa- 
tion or  associations,  person  or  persons,  or  in  any  other 
manner,  except  foreign  insurance  companies,  banks,  and 
savings  institutions,  shall  be  subject  to,  and  pay  into  the 
treasury  of  the  Commonwealth,  annually,  a  tax,  to  be 
computed  as  follows,  namely :  If  the  dividend  or  divi- 
dends made  or  declared  by  such  company  or  association 
as  aforesaid,  during  any  year  ending  with  the  first  Monday 
of  November,  amount  to  six  or  more  than  six  per  centum 


upon  the  par  value  of  its  capital  stock,  then  the  tax  to  totf 
at  the  rate  of  one-half  mill  upon  the  capital  stock  for  each 
one  per  centum  of  dividend  so  made  or  declared  ;  if  no 
dividend  be  made  or  declared,  or  if  the  dividend  or  di^i* 
dends  made  or  declared  do  not  amount  to  six  per  centuin 
upon  the  par  value  of  said  capital  stock,  then  the  tax  to 
be  at  the  rate  of  three  mills  upon  each  dollar  of  a  valuation 
of  the  said  capital  stock,  made  in  accordance  with  the 
provisions  of  the  second  section  of  this  act;  and  in  ca^e 
any  such  company  or  association  shall  have  more  than  one 
kind  of  capital  stock,  as  for  instance,  common  and  preferred 
stock,  and  upon  one  of  said  stocks  a  dividend  or  dividends 
amounting  to  si](  or  more  than  six  per  centum  upon  the 
par  value  thereof  has  been  made  or  declared,  and  upon 
the  other  no  dividend  has  l^een  made  or  declared,  or  the 
dividend  or  dividends  made  or  declared  thereon  amount 
to  less  than  six  per  centum  upon  the.  par  value  thereof, 
then  the  tax  shall  be  at  the  rate  of  one-half  mill  for  each 
one  per  centum  of  dividend  made  or  declared  up>on  the 
capital  stock,  iipon  the  par  value  of  which  the  dividend  or 
dividends  made  or  declared  amount  to  six  or  more  than 
six  per  centum,  and  in  addition  thereto  tax  shall  be 
charged  at  the  rate  of  three  mills  upon  each  dollar  of  a 
valuation  made  also  in  accordance  with  the  provisions  of 
the  second  section  of  this  Act,  of  the  capital  stock  upon 
which  no  dividend  was  made  or  declared,  or  upoij  the  par' 
value  of  which  the  dividend  or  dividends  made  or  declared 
did  not  amount  to  six  per  centum;  and  it  shall  be  the 
duty  of  the  treasurer  or  other  officer  having  charge  of  any 
company  or  association  upon  which  a  tax  is  imposed  l^. 
this  section  of  this  Act  to  transmit  the  amount  of  said  tax 
to  the  treasury  of  the  Commonwealth  within  fifteen  days 
from  the  thirty-first  day  of  December  in  each  and  every  yean 
Provided^  that  whenever  such  corporation  or  company 
shall  make  any  profit,  and  add  the  same  to  its  sinking 
fund,  without  a  divbion  thereof  among  its  stockholders, 
the  amount  of  the  profit  thus  added  to  its  sinking  fund 
shall  be  included  in  the  report  required  by  the  second  sec- 
tion of  this  Act  to  be  made,  and  for  the  purpose  of  this 
Act  the  same  shall  be  treated  as  having  been  divided 
amongst  the  stockholders  and  shall  subject  the  capitxd 
stock  to  taxation  as  a  dividend :  Provided^  hnuever^  that 
said  money  or  any  part  thereof  shall  be  expressly  set  apart 
for  the  payment  of  debts." 

The  defendant  corporation  was  chartered  un- 
der the  laws  of  the  State  of  Pennsylvania,  and 
at  the  time  of  the  settlement  of  this  account  had 
capital  stock  of  the  par  value  of  ^68,870,200. 
On  May  2d,  1879,  it  made  a  dividend  of  2  per 
cent.,  and  on  November  ist,  1879,  a  dividend 
of  2J4  per  cent.  The  dividends  having  been 
less  than  six  per  centum,  an  appraisement  of  the 
value  of  the  capital  stock  was  made  by  the  sec- 
retary and  treasurer  of  the  company,  based  upon 
the  average  value  of  the  stock  during  the  year, 
from  the  first  Monday  of  November,  1878,  to 
the  first  Monday  of  November,  1879,  as  shown 
by  the  sales  at  the  Philadelphia  Stock  Exchange. 
This  valuation  amounted  to  151,652,650.  The 
tax  on  this  amounted  to  $154,957.95,  and  was 
paid  in  full  on  January  15  th,  1880.  On  March 
4th,  1880,  the  Auditor-General  and  State  Trea- 
surer, being  dissatisfied  with  this  appraisement, 
made  another  valuation,  based  upon  the  public 
seUing  price  of  the  stock  between  the  first  and 
fifteenth  days  of  November,  1879,  which  resulted 
in  a  valuation  of  $66,804,094,  the  tax  upon 
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which  would  be  1200,412.27,  an  excess  of 
t45>454-32  over  the  amount  already  paid  by  the 
company,  and  this  balance  they  found  to  be  due 
to  the  Commonwealth.  The  company  appealed 
from  this  settlement  to  the  Court  ot  Common 
Pleas  of  Dauphin  County,  and  the  case  being  at 
issue  upon  a  plea  of  nil  debet ^  an  agreement  was 
filed  dispensing  with  trial  by  jury,  and  referring 
the  whole  case  to  the  decision  of  the  Court  of 
Common  Pleas,  under  the  Act  of  April  22, 1874 
(P.  L.  109),  with  the  right  to  a  writ  of  error  on 
behalf  of  the  company,  without  security.  It  was 
also  agreed  in  writing :  "  That  the  valuation  of 
stock  on  which  the  settlement  in  this  case  was 
made,  was  based  upon  the  actual  value  of  the 
stock  in  cash,  as  ascertained  by  its  selling  price 
in  public  market  during  the  period  extending 
from  the  first  to  the  fifteenth  day  of  November, 

1879." 

The  trial  was  before  Henderson,  J.,  who 
found  the  facts  as  stated  above,  and  decided  in 
favor  of  the  Commonwealth  for  $47,727.03. 
Exceptions  to  this  decision  were  filed,  and  all 
overruled  by  the  Court,  except  the  first,  in  com- 
pliance with  which  the  facts  found  were  stated 
specifically  by  the  Court.  April  24,  1880,  judg- 
ment was  entered  for  the  Commonwealth  under 
the  decision  filed,  and  on  the  same  day  a  writ  of 
error  was  taken  out  by  the  defendant,  who  filed 
six  assignments  of  error,  all  of  which  were  sub- 
stantially included  in  the  following : — 

**  (5)  The  Court  below  erred  in  overruling 
the  sixth  exception  of  the  defendant  to  the  de- 
cision of  the  Court,  which  exception  was  as  fol- 
lows :  *  The  true  measure  for  fixing  the  value  of 
the  stock  for  taxation  under  Act  of  1879,  for  the 
year  ending  first  Monday  in  November,  1879,  is 
the  average  market  value  during  the  said  year 
when  not  less  than  the  amount  indicated  by  divi- 
dends, and  not  the  average  value  between  the 
first  and  fifteenth  of  November,  1879,  ^^^  ^^^ 
Court  erred  in  not  so  holding.'  " 

Hail  &*  Jordan  (yf\i\i  whomwasjames  A.  Lo- 
gan)^ for  plaintiff  in  error. 
.  Under  the  second  section  of  the  Act,  when 
the  dividend  declared  equals  or  exceeds  six  per 
cent.  ^^  during  the  year  endin^^  the  first  Monday 
of  November,  then  such  dividend  is  the  measure 
of  liability  for  taxation  for  that  year,  because  it 
fixed  its  value  during  that  period ;  but  when  the 
dividend  is  less  than  this,  the  secretary  and  trea- 
surer of  the  company  are  to  appraise  the  stock 
at  its  actual  value  in  cash,  not  less,  however, 
than  the  average  price  which  it  "sold  iot during 
said  year  y*  and  not  less  than  the  value  indicated 
bv  the  "amount  of  the  dividend  made  or  de- 
clared" within  that  year.  Is  it  not  clear  that 
the  "actual  value  in  cash"  must  be  its  value 
during  the  time  for  which  the  tax  is  levied,  and 
bow  can  this  be  ascertained  more  surely  than  by 


its  history  during  this  period?  The  time  for 
maiding  the  appraisement  is  clearly  enough  fixed 
to  be  between  the  first  and  fifteenth  of  November, 
but  there  is  not  a  word  in  this  clause  to  militate 
against  the  whole  theory  of  the  Act  as  to  the 
time  for  wiiich  the  appraisement  is  to  be  made. 
The  legislative  intent  was  to  first,  during  the  year, 
fix  the  value  as  determined  by  the  dividends; 
when  they  showed  a  value  equal  to  par  or  more, 
by  amounting  to  six  per  centum  or  more,  or 
when  this  failed,  and  the  stock  should  be  pre- 
sumably below  par,  that  an  appraisement  should 
fix  its  actual  value  within  the  year^  as  the  mea- 
sure of  taxation.  Moreover,  the  date  of  the  ap- 
praisement adopted  by  the  State  officers  was  with- 
in the  next  financial  year  and  may  be  included  by 
the  officers  of  the  corporation  in  the  return  for  the 
year  ending  Nov.  1880.  The  Act  must  be  con- 
strued as  a  whole,  and  its  spirit  as  well  as  its  letter 
must  be  represented  in  such  construction. 

Potter's  Dwarris  on  Statutes,  189. 

Rex.  V,  Loxdale,  l  Burrow,  447. 

Comm.  V.  Fraim,  4  H.  163, 

Comm.  r.  Nav.  Co.,  16  Sm.  81. 

Doroussean  v.  United  States,  6  Cr.  314. 

If  there  be  any  doubt  as  to  the  construction 
of  a  statute  for  raising  revenue,  it  will  always  be 
resolved  in  favor  of  the  construction  which  con- 
forms to  the  power  of  the  Legislature. 

Cooley  on  Taxation,  41,  42. 
Washington  Ave.  Case,  19  Sm.  352. 

Giiberty  Deputy  Attorney-General,  and  Fai- 
mery  Attorney-General,  contra. 

The  assessment  for  taxation  must  be  made  in 
accordance  with  the  statute  authorizing  it,  and 
it  is  based  upon  the  value  of  the  property  at  the 
time  the  assessment  is  made.  **  Every  per- 
son is  therefore  to  be  taxed  for  the  year  upon  his 
personalty,  estimated  as  of  the  time  of  the  as- 
sessment, and  every  parcel  of  land  according  to 
its  value  at  that  time."  (Cooley  on  Taxation, 
261.)  The  Act  in  unmistakable  words  requires 
the  assessment  to  be  made  <  <  between  the  first  and 
the  fifteenth  day  of  November  of  each  year." 
Unless  it  was  supposed  that  its  **  actual  vsdue  in 
cash,"  when  sudh  assessment  should  be  made, 
might  differ  from  the  "  average  price  which  said 
stock  sold  for  during  the  said  year,"  then  these 
words  are  insensible ;  but  because  of  the  very 
fact  that  fortuitous  circumstances  might  cjsiuse  its 
value  at  that  time  to  be  far  above  or  far  below 
its  average  selling  price  during  the  year,  it  was 
especially  provided  that  in  the  event  of  its  going 
below,  then  the  average  selling  price,  or  the 
value  as  indicated  by  the  dividends  declared, 
should  be  the  limit  of  the  valuation  upon  which  the 
tax  should  be  levied.  We  are  not  concerned  with 
the  wisdom  of  the  plan  devised,  but  with  the  means 
of  carrying  it  out.  If  it  is  objected  that  the  tax 
is  measured  by  a  period  of  time,  in  regard  to 
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which  no  tax  is  imposed,  the  reply  is,  that  it 
is  within  the  power  of  the  Legislature  to  do  this. 

Kittanning  Coal  Co.  v.  Comm.,  29  Sm.  100. 

Shaw  V.  Dennb,  5  Gilm.,  405. 

June  19,  1880.  The  Court.  This  case  in- 
volves but  a  single  question.  The  Pennsylvania 
Railroad  Company  having  declared  less  than  six 
per  cent,  dividends  for  the  financial  year  ending 
on  the  first  Monday  of  November,  1879,  it  be- 
came necessary,  under  the  Act  of  7th  of  June,  of 
that  year  (P.  L.  112)  to  make  an  appraisement 
of  its  capital  stock  for  the  purpose  of  taxation . 
This  was  done  by  the  secretary  and  treasurer, 
and  a  return  thereof  made  to  the  Auditor-Gen- 
eral's office.  The  par  value  of  the  stock  so  re- 
turned was  $68,870,200,  and  its  cash  value 
$5i>652,65o.  The  tax  on  this  sum,  at  three 
mills  on  the  dollar,  amounted  to  $154,957951 
which  was  promptly  paid  by  the  company.  The 
value  of  the  stock  was  fixed  by  taking  its  average 
market  value  from  the  first  Monday  of  Novem- 
ber, 1878,  to  the  first  Monday  of  November, 
1879. 

The  Auditor-General  and  State  Treasurer  not 
being  satisfied  with  the  valuation  placed  upon 
the  stock  by  the  company's  officers,  proceeded  to 
make  another  valuation,  as  authorized  by  the 
second  section  of  the  Act  of  1879,  and  fixed  its 
value  at  $66,804,094,  the  tax  upon  which 
amounts  to  $200,412.27,  being  $45,454-32,  ^^ 
excess  of  the  amount  paid  by  the  company. 
This  result  was  obtained  by  taking  its  selhng 
price  in  the  public  market  from  the  ist  to  the 
15th  of  November,  1879.  The  Court  below  sus- 
tained the  action  of  the  State  authorities,  and 
gave  judgment  against  the^company  for  $47,727.- 
03.  The  contention  on  the  part  of  the  com- 
pany is  that  the  stock  should  have  been  ap- 
praised at  its  average  selling  value  during  the 
year  for  which  the  tax  is  laid,  and  not  at  its  value 
from  the  first  to  the  fifteenth  of  November  suc- 
ceeding; in  other  words,  that  the  stock  must  be 
appraised  at  the  average  price  for  which  it  sold 
during  the  year. 

The  Act  of  Assembly  does  not  say  so.  It  re- 
quires an  appraisement  to  be  made  between  the 
first  and  fifteenth  day  of  November  of  the  stock 
of  non-dividend  pajdng  corporations,  or  those 
paying  less  than  six  per  cent.,  said  stock  is  to  be 
appraised  at  its  cash  value,  *'  not  less,  however, 
than  the  average  price  which  said  stock  sold  for 
during  said  year. "  If  the  Legislature  intended  to 
have  the  stock  appraised  at  its  average  price 
during  the  year,  it  was  very  easy  to  have  said  so ; 
we  find  nothing  in  the  Act  from  which  such  in- 
tent can  be  gathered  with  any  reasonable  cer- 
tainty. On  the  contrary,  the  use  of  the  words, 
**not  less,  however,  than  the  average  price  which 
said  stock  sold  for  during  said  year,''  necessarily 


implies  the  power  to  appraise  the  stock  at  more 
thii  its  average  price  during  the  year.  The  con- 
struction of  the  Act  contended  for  by  the  com- 
pany would  expunge  the  words  above  quoted, 
or  render  them  nugatory.  It  is  our  duty  to  give 
them  effect,  if  consistent  with  other  portions  of 
the  statute.  They  mean  just  this:  that,  if  the 
stock  of  the  company  is  lower  when  the  appraise- 
ment is  made  in  November,  than  it  was  during* 
the  previous  year,  it  shall  be  appraised  at  not  less 
than  the  average  selling  price  for  the  year.  On 
the  other  hand,  if  it  is  higher  in  November  it 
may  be  appraised  at  its  increased  value.  If  it  be 
objected  to  this  view  that  the  advantage  is  all  on 
the  side  of  the  State,  we  may  safely  concede  it 
to  be  so.  The  object  of  the  Act  was  to  raise 
revenue,  and  it  appears  to  have  been  drawn  with 
care,  and  in  the  interest  of  the  State. 

We  are  of  opinion  that  the  learned  Judge  of 
the  Court  below  ruled  the  law  correctly,  and  his 
judgment  is  accordingly  affimed. 

Opinion  by  Paxson  J.  Sharswood,  C.  J., 
and  Green  J.,  absent. 


Jan.  '80,  147.  March  31,  i88a 

Shnyder  v*  Noble. 

Husband  and  wife — Bond  of  the  wife —  Valid  as 
against  the  land  bought  when  given  to  secure 
balance  of  unpaid  purchase-money. 

So  far  as  real  estate  purchased  by  a  married  woman  is 
concerned,  she  may  bind  it  for  the  purchase-money  in  any 
manner  that  she  might  if  she  were  sole. 

As  a  personal  obligation,  the  bond  of  a  married  woman 
is  void,  but  where  given  to  secure  the  purchase-money  of 
land  sold  to  her,  it  may  be  enforced  against  such  land. 
It  makes  no  difference  whether  the  bond  be  accompanied 
by  a  mortgage  or  not,  or  whether  the  judgment  be  by  con- 
fession under  a  warrant  of  attorney,  or  by  suit,  in  either 
case  the  land  may  be  charged. 

Error  to  the  Common  Pleas  of  Northampton 
County. 

Debt,  on  a  bond,  by  D.  H.  Shnyder  against 
Frederick  W.  Noble  and  Anna  M.  Noble,  to  re- 
cover a  payment  of  interest  due  on  the  principal 
sum  of  the  bond. 

Judgment  was  entered  against  the  defendants 
by  default,  for  want  of  an  appearance,  which 
was  afterwards  opened  as  to  Anna  M.  Noble, 
and  she  let  into  a  defence.  Pleas,  non  est  fac- 
tum, nil  debet,  and  coverture. 

The  following  were  the  facts  of  the  case :  On 
the  i6th  of  October,  1875,  Daniel  Shnyder  and 
wife  conveyed  in  fee  simple  to  Anna  M.  Noble 
a  house  and  lot  in  Easton,  in  consideration  of 
$10,000.  On  the  same  day  F.  W.  Noble  and 
Anna  M.,  his  wife,  executed  to  Shnyder  their 
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joint  and  several  bond,  bearing  interest  annually. 
At  the  same  time  they  executed  to  the  plaintiff  a 
mortgage  of  the  above-mentioned  house  and  lot 
to  secure  the  payment  and  conditions  of  the 
bond,  the  mortgage  containing,  inter  alia^  the 
following  recital :  "  This  mortgage  and  the  said 
in  part  recited  bond  were  given  to  secure  a  bal- 
ance of  unpaid  purchase-money  of  said  prem- 
ises.*' These  facts  were  admitted  on  the  part  of 
the  defendant,  and  the  plaintiff  admitted  the 
coverture  of  Anna  M.  Noble. 

Default  having  been  made  in  an  annual  pay- 
ment of  interest,  this  suit  was  brought  to  recover 
the  amount  due. 

The  Court  (Myers,  P.  J.)  charged  the  jury, 
inter  alia^  as  follows :  '*  It  is  admitted  that  Anna 
M.  Noble  at  the  time  of  the  execution  by  her  of 
the  obligation  in  suit  was  a  married  woman,  and 
[though  it  was  given  for  the  balance  of  purchase- 
money  of  real  estate  conveyed  by  the  plaintiff  to 
her  and  secured  by  mortgage,  there  can  be  no 
recovery  against  her  on  the  obligation  by  reason 
of  her  coverture.]  The  remedy  of  the  plaintiff, 
so  far  as  Anna  M.  Noble  is  concerned,  is  on  the 
mortgage.  I  therefore  direct  you  to  render  a 
verdict  in  favor  of  the  defendant." 

The  jury  rendered  a  verdict  accordingly,  and 
judgment  was  entered  thereon.  The  plaintiff 
took  this  writ,  assigning  for  error  that  portion  of 
the  charge  above  quoted  in  brackets,  and  the  di- 
rection to  the  jury  to  find  a  verdict  for  the  de- 
fendant. 

W,  C.  Shipman^  for  plaintiff  in  error. 

This  bond  being  given  for  a  balance  of  unpaid 
purchase-money  is  good  and  enforceable  against 
the  land  which  the  married  woman  obtained.  It 
is  not  contended  that  it  is  enforceable  against  her 
personally.  The  Coiurt  has  power  to  restrict  the 
execution. 

Pfttterson  v.  Robinson,  i  Casey,  82. 
Ramborger's  Admrs.  v,  Ingraham,  2  Wright,  146. 
Bninner's  Appeal,  1 1  Wright,  73. 
Sawtelle*s  Appeal,  3  Norris,  306. 

Fttzfatrickf  for  the.  defendant  in  error,  pre- 
sented no  paper-book. 

May  3,  1880.  The  Court.  On  the  i6th  of 
October,  1875,  in  consideration  of  |io,ooo 
Daniel  H.  Shnyder,  the  plaintiff,  sold  and  con- 
veyed by  deed  in  fee  simple  to  Anna  M.  Noble, 
the  defendant,  certain  real  estate  in  the  borough 
of  Easton.  At  the  same  time,  to  secure  a  bal- 
ance of  the  purchase-money,  the  defendant  and 
her  husband  executed  to  Shnyder  a  bond  and 
mortgage.  The  bond  was  made  payable  in  five 
years  from  its  date,  and  conditioned,  inter  alia, 
for  the  payment  of  interest  annually.  Default 
was  made  in  the  payment  falling  due  April  16, 
1878,  thereupon  suit  was  brought,  and  judgment 
by  default  had  for  the  amount  remaining  due 


and  unpaid.  Afterwards,  on  motion,  this  judg- 
ment was  opened  as  to  Mrs.  Noble,  and  on  the 
trial  which  followed  the  Court  below  charged 
the  jury  as  follows:  "It  is  admitted  that  Anna 
M.  Noble,  at  the  time  of  the  execution  by  her 
of  the  obligation  in  suit,  was  a  married  woman, 
and  though  it  was  given  for  the  balance  of  the 
purchase-money  of  real  estate  conveyed  by  the 
plaintiff  td  her,  and  secured  by  mortgage,  there 
can  be  no  recovery  against  her  on  the  obligation, 
by  reason  of  her  coverture."  This  was  erro- 
neous; for,  in  the  first  place,  where  a  married 
woman  has  executed  a  mortgage  to  secure  the 
purchase-money  of  land,  stipulating  for  the  pay- 
ment of  interest  at  stated  periods,  accompanied 
with  an  agreement  that  upon  failure  to  pay  such 
interest  at  the  times  fixed,  the  whole  amount  of 
the  mortgage  shall  become  due  and  payable,  on 
default  of  such  payment  scire  facias  can  be 
maintained  for  the  full  face  of  the  mortgage. 
(Glass  V.  Warwick,  4  Wright,  140.)  Further- 
more, a  married  woman  may  prescribe  or  waive 
such  terms  as  she  may  think  proper  to  prescribe 
or  waive,  so  long  as  her  acts  are  essentially  part 
of  the  contract  of  sale,  and  bind  nothing  but  the 
property  sold.  (Patterson  v.  Robinson,  i  Casey, 
81.)  This,  of  course,  means  that  so  far  as  the 
property  purchased  by  a  feme  covert  is  concerned, 
she  may  bind  it  for  the  purchase-money  in  any 
manner  that  she  might  were  she  sole.  More- 
over, a  bond  secured  by  mortgage  is  part  of  the 
mortgage,  and  must  be  regarded  as  one  or  more 
of  the  conditions  of  that  instrument,  put  for  the 
sake  of  convenience  and  more  ready  enforce- 
ment into  the  shape  of  a  bond.  Such  being  the 
case,  we  cannot  understand  why  such  conditions 
may  not  be  enforced  as  well  when  contained  in 
the  bond  as  when  written  in  the  mortgage  itself. 
But  again,  the  bond  of  a  married  woman  given 
for  the  purchase-money  of  land  sold  to  her,  has 
been  held  to  be  good  and  enforceable  against  the 
property,  the  purchase-money  of  which  it  was 
intended  to  secure.  (Brunner*s  Appeal,  11 
Wright,  67.)  It  is  true  in  this  case  the  bond 
was  a  judgment  bond,  and  unaccompanied  by  a 
mortgages  'but  we  apprehend  had  it  had  this  ad- 
ditional security,  ho  difference  would  have  been 
made  in  the  ruling,  for  the  mere  fact  of  such 
security  could  have  had  no  effect  upon  the  power 
of  the  married  woman  to  execute  the  bond ;  it 
still  would  remain  a  bond  for  the  purchase-money, 
the  single  and  only  case  in  which  a  married  wo- 
man has  power  to  execute  such  an  instrument. 
So  the  fact  that  judgment  could  be  had  upon  the 
obligation  by  force  of  the  power  of  attorney  could 
make  no  di^erence,  for  if  her  warrant  was  good 
at  all,  it  was  good  because  of  her  power  to  bind 
herself,  or  rather  the  land  purchased  by  her,  and 
it  would  hence  follow  that  if  she  had  the  power 
to  execute  a  bond  with  a  warrant  of  attorney. 
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she  had,  b, fortiori^  the  power  to  execute  a  bond 
without  such  warrant. 

As  a  personal  obligation,  the  bond  of  a  mar- 
ried woman  is  void,  but  where  given  to  secure 
the  purchase-money  of  land  sold  to  her,  on  equi- 
table principles  and  to  prevent  injustice,  it  may 
be  enforced  against  such  land.  From  this  it  fol- 
lows that  a  suit  upon  such  bond  must  be  regarded 
as  a  proceeding  in  rem,  as  the  judgment  is  a 
charge  only  upon  the  land,  and  against  it  alone 
can  it  be  enforced.  So  it  matters  not  wliat  the 
character  of  the  purchase-money  obligation  may 
be,  whether  mortgage,  bond,  or  note,  or  whether 
judgment  be  obtained  thereon  by  confession  or 
suit,  the  result  is  the  same ;  the  land  alone  is 
charged,  and  not  the  person  of  the  feme  covert. 

The  judgment  is  reversed,  and  a  new  venire 
ordered. 

Opinion  oy  Gordon,  J. 


May,  '79,  i6,  17.  May  21,  18S0. 

Kilgore  v.  The  Commonwealth. 

lAfcai  statutes —  IVhen  not  repealed  by  implication 
— Tavern  licenses  in  Allegheny  County — Fees 
— For  what  use  payable — Act  of  April  j, 
1872; P.  Z.  843,  and  April  12,  iSjSf  -^-  ^• 
40,  construed — Auditor-  General —  How  far 
affected  in  settlement  of  cu counts  by  previous 
injunction. 

The  Act  of  April  3.  1872  (P.  L.  843),  provided  that 
tavern  licenses  in  Allegheny  County  should  be  issued  by 
the  County  Treasurer  at  certain  rales  therein  named,  and 
in  a  subsequent  Section  provided  that  "  one-fourth  of  all 
such  sums  received  by  the  treasurer  as  aforementioned" 
should  be  paid  to  the  State,  and  •*  the  other  three-fourths" 
for  the  use  of  the  county.  The  Act  of  April  12,  1875 
(P.  L.  40),  provided  "that  licenses  for  snles  of  liquors, 
when  not  otherwise  provided  for  by  special  law,  may  be 
granted  by  the  Court  of  Quarter  Sessions  of  the  proper 
county;**  it  fixed  the  fees,  which  were  made  payable  for  the 
use  of  the  State,  at  less  than  those  required  by  the  Act  of 
1872  in  Allegheny  County,  but  specifically  repealed  no  Act 
but  that  of  March  27,  1872,  known  as  the  **  I^ocal  Option 
Law."  During  the  year^  1875-6  the  treasurer  of  Alle- 
gheny County  Issued  tavern  licenses,  as  had  theretofore 
been  done  under  the  Act  of  1 872,  but  collected  the  fees 
at  the  rates  fixed  by  the  Act  of  187$.  On  appeals  from 
the  settlement  of  his  accounts  by  the  State  Treasurer  and 
Auditor-General : 

Ileld^  that  the  Act  of  April  3,  1872,  was  not  in  any  re- 
spect repealed  by  the  Act  of  April  12,  1S75. 

Held  further^  that  the  fees  for  1875-6  having  l>een  col- 
lected in  accordance  with  the  rates  fixed  by  tlie  Act  of 
April  12, 1875,  the  section  of  the  Act  of  April  3,  1S72, 
providing  for  the  disposition  of  the  fees  received  there- 
under, had  no  application,  and  that  the  fees  received  dur- 
ing these  years  were  all  payable  to  the  State. 

An  injunction  having  been  granted  by  the  Court  of 
Common  Pleas  of  Allegheny  County,  restraining  the  State 
Treasurer  from  collecting  all  of  the  fees  in  question  : 

//?/</,  that  it  was  no  bar  to  a  claim  for  the  same  in  the 
-settlement  of  the  County  Treasurer's  accounts  by  the  Au- 
<Utor-General  and  State  Treasurer. 


Error  to  the  Court  of  Common  Pleas  of  Dau- 
phin County. 

Appeals  from  the  decisions  of  the  State  Trea- 
surer and  Auditor-General  upon  the  settlements 
of  the  accounts  of  Samuel  Kilgore,  treasurer  of 
Allegheny  County  for  the  years  1875  and  1876 
respectively.  Each  appeal  involved  the  same 
points  of  law,  and  both  cases  being  at  issue  upon 
pleas  of  nil  debet y  by  agreement  of  counsel  they 
were  referred  to  Pearson,  P.  J.,  without  the 
intervention  of  a  jury,  subject  to  exceptions  and 
writ  of  error,  under  the  Act  of  April  22,  1874. 
Upon  the  trial  of  each  case  the  following  facts 
were  found : — 

The  defendant,  Samuel  Kilgore,  was  treasurer 
of  Allegheny  County  during  the  years  1875-6, 
and  in  that  capacity  issued  all  tavern  licenses  in 
that  county,  and  collected  the  fees  therefor. 
The  Act  of  April  3,  1872  (P.  L.  843),  repealed 
**  all  laws  relating  to  the  sale  of  liquors  in  tlie 
county  of  Allegheny"  except  special  laws  pro- 
hibiting sales  in  boroughs  or  townships,  and  pro- 
vided that  it  should  be  unlawful  thereafter  to  sell 
liquor  except  as  thereinafter  provided.  Section  2 
of  the  Act  authorized  the  treasurer  of  the  said 
county,  upon  obtaining  bonds  and  receipt  of  the 
fee,  to  issue  licenses.  Sections  3  and  4  made 
provision  for  places  of  amusement  where  liquor 
is  sold,  and  directed  the  classification  of  'brew- 
eries and  distilleries.  Section  5  classified  the 
vendors  and  fbced  the  amount  of  the  bond 
for  each  class.  Section  6  classified  the  hotels 
and  taverns,  and  fixed  the  amount  of  the  license 
fee  for  each  class.  Section  7  was  as  follows: 
"The  one-fourth  of  all  such  sums  received  by 
the  treasurer  as  aforementioned  for  license  to  be 
for  the  use  of  the  State,  to  meet  the  demands 
on  the  State  treasury,  and  the  other  three-fotuths 
for  the  use  of  said  county,  in  meeting  the  ex- 
penses incident  to  the  granting  of  licenses,  and 
in  building,  erecting,  and  completing  the  Alle- 
gheny County  Workhouse  in  said  county,  and 
for  enlarging,  improving,  maintaining,  and  keep- 
ing the  same  in  repair.*.'  On  April  12,  1875 
(P.  L.  40),  an  Act  was  passed,  enacting  in  sec- 
tion 2,  **  That  licenses  for  sales  of  liquors,  when 
not  otherwise  provided  for  by  special  law,  may 
be  granted  by  the  Court  of  Quarter  Sessions  of 
the  proper  county,  at  the  first  or  second  session 
in  each  year,  and  shall  be  for  one  year."  Sec- 
tion 3  of  this  Act  fixed  the  license  fees  for  hotels 
and  taverns  at  amounts  considerably  higher  than 
those  theretofore  charged  throughout  the  State, 
but  less  than  ihose  required  by  the  Act  of  April 
3,  1872,  in  Allegheny  County,  and  made  the 
fees  payable  to  the  use  of  the  State.  The  same 
section  contained  a  proviso  **That  no  license 
shall  be  less  than  fifty  dollars ;  And  provided  fur- 
ther ^  That  any  person  licensed  the  present  or 
any  portion  of  a  year  shall  pay  2kpro  rata  share 
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of  the  license  fee,  and  the  authority  granting 
the  license  shall  designate  the  classification  for 
that  year."  The  defendant  continued  to  issue 
licenses  after  the  passage  of  the  Act  of  1875,  and 
subsequent  to  January  3,  1875,  the  fees  charged 
were  those  fixed  by  that  Act.  In  the  settlement 
of  each  account  he  was  charged  with  the  whole 
amount  of  the  fees  received  for  tavern  licenses 
after  January  3,  1875,  ^"^^  ^^^t  allowed  credit  for 
any  portion  of  the  same  as  due  to  the  county  of 
Allegheny. 

Defendant  offered  in  evidence  in  each  case 
the  exemplification  of  the  record  of  a  suit  in 
equity  in  the  Court  of  Common  Pleas  of  Alle- 
gheny County,  in  which  the  county  of  Alle- 
gheny was  complainant,  and  the  defendant  as 
treasurer  of  Allegheny  County,  and  R.  W. 
Mackey,  State  Treasurer,  defendants  to  a  bill 
filed  September  10,  1875,  under  which  an  in- 
junction was  granted,  enjoining  the  defendant  to 
hold  three-fourths  of  all  sums  received  by  him  as 
tavern  licenses  for  the  use  of  Allegheny  County, 
to  be  applied  as  directed  by  the  Act  of  April  3, 
1872,  and  enjoining  the  State  Treasurer  from 
receiving  the  same  and  from  commencing  suit 
therefor.  Objected  to  by  the  Attorney  General 
for  the  Commonwealth,  and  received  without 
prejudice  to  either  party  upon  the  final  decision. 

There  was  found  due  to  the  Commonwealth 
in  the  first  appeal  $65,362.52,  being  the  whole 
net  amount  received  by  defendant  from  Janu- 
ary 3,  1875,  to  December,  1875,  for  tavern 
licenses  with  interest,  less  a  credit  for  one-fourth 
of  the  whole  amount  collected  already  paid; 
and  in  the  second  appeal  for  $65,841.09,  calcu- 
lated upon  the  same  basis.  Exceptions  to  the 
findings  of  facts  and  conclusions  of  law  having 
been  filed,  they  were  overruled,  and  the  follow- 
ing opinion  filed : — 

**  There  is  no  dispute  as  to  the  facts  in  this 
case,  but  the  defendant  contends  that  the  price 
or  rate  of  license  for  inns  or  taverns  in  Allegheny 
County  is  changed  by  the  third  section  of  the 
Act  of  1875,  but  that  no  other  provision  of  the 
Act  of  1872  is  altered  or  repealed.  After  the 
most  careful  examination,  I  am  clearly  of  the 
opinion  that  the  Act  of  1875  ^^^^  "^^  J"  any 
particular,  alter  or  change  that  of  1872.  There 
is  no  clause  or  provision  in  it  which  has  any 
bearing  on  the  earlier  statute.  The  Act  of  1872 
was  intended  as  a  full  and  perfect  provision  as 
to  most  of  the  State  taxes  in  Allegheny  County, 
the  subjects  of  taxation,  and  the  rate  of  assess- 
ment, and,  where  the  object  was  omitted,  it 
would  have  to  be  taxe^  and  rated  for  State  pur- 
poses under  the  general  laws.  It  is  contended 
that,  under  the  provisos  in  the  third  section  of 
the  Act  of  1875,  the  tax  on  inns  and  taverns  was 
changed  in  that  county.  There  is  nothing  in  the 
provisos  that  even  hints  such  a  change.     On  the 


contrary,  the  whole  of  the  Act  of  1875  leaves  in 
full  force  all  special  statutes.  We  may  take  it 
as  a  legal  axiom  that  statute  laws  are  not  to  be 
repealed  by  implication.  To  have  that  effect, 
there  must  be  a  strong  repugnancy  between  them. 
(Street  v.  Commonwealth,  6  W.  &  S.  209.) 
There  must  be  an  irreconcilable  inconsistency. 
(Easton  Bank  v.  Commonwealth,  10  Barr,  448.) 
A  general  law  will  seldom  repeal  a  special  one. 
(Dyer  r.  Covington,  4  Casey,  186.)  A  general 
statute,  without  negative  words,  will  not  repeal 
a  previous  one  which  is  particular,  though  there 
be  some  inconsistency  between  them.  (Brown 
V.  Commissioners,  9  Harris,  37.)  Later  statutes, 
which  are  general,  do  not  repeal  an  earlier  one 
which  is  particular.  (Bounty  Accounts,  20 
Smith,  96,  which  cites  very  many  of  the  Eng- 
lish cases.)  Implied  repeals  are  not  favored. 
(Erie  t^.  Bootz,  2  2  Smith,  199.)  And  there  must  be 
so  strong  an  inconsistency  that  they  cannot  stand 
together.  (Egypt  Street,  2  Grant's  Cases,  455.) 
The  law  never  favors  repeals  by  implication. 
(Shinn  v.  Commonwealth,  3  Grant's  Cases,  205  ; 
Bowen  v.  Lease,  5  Hill,  221.)  Such  is  the  lan- 
guage of  all  the  cases  and  text  writers.  We 
should  say  that  these  rules  were  universal,  but 
for  two  of  our  own  decisions  under  the  tax  laws 
of  the  State,  where  the  principle  was  disregarded. 
(Iron  City  Bank  v.  Pittsburgh,  i  Wright,  340.) 
This  bank  was,  by  the  terms  of  its  charter,  ex- 
empted from  taxation  for  a  certain  period  ;  yet 
a  general  law  was  held  to  embrace  it,  which 
taxed  the  Pittsburgh  banks.  The  other  is  the 
case  of  the  Commonwealth  v.  The  Fayette 
County  Railroad,  which  had  a  special  exemption 
until  the  earnings  would  pay  the  stockholders  six 
per  cent,  on  their  investment ;  yet,  as  the  cor- 
poration was  created  subject  to  the  Act  of  1849, 
it  was  held  to  be  embraced  in  a  general  law  tax- 
ing railroad  companies  on  their  dividends.  No 
one  doubts  the  power  of  the  Legislature  to  im- 
pose the  tax,  notwithstanding  the  exemption 
clause ;  but  did  it  do  it  by  a  general  law  ?  We 
should  say  that,  on  general  principles,  the  special 
exemption  was  not  revoked  by  implication  under 
a  general  tax  law  of  railroads.  It  required  some 
special  enactment,  pointing  to  the  particular 
road.  We  are  clearly  of  the  opinion  that  no 
part  or  portion  of  the  special  Act  relating  to  the 
taxation  of  inns  and  taverns,  in  the  county  of 
Allegheny,  is  altered  or  revoked  by  the  Act  of 
1875.  There  is  no  allusion  to  the  Act  of  1872, 
and  no  inconsistency  between  the  two  laws.  The 
error  in  the  present  case  arises  from  the  county 
authorities  imposing  the  tax  under  the  Act  of 
1875,  instead  of  that  of  1872.  Had  they  ad- 
hered to  every  portion  of  that  law,  they  could 
have  successfully  claimed  to  have  the  money  ap- 
propriated under  the  seventh  section  of  that  Act, 
which  gives  one-fourth  of  the  sums  received  by 
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the  treasurer  for  license  to  the  use  of  the  State, 
to  meet  the  demands  on  the  State  treasury,  and 
three-fourths  thereof  to  the  county  of  Allegheny, 
to  aid  in  completing  the  workhouse.  By  the 
course  pursued,  the  county  of  Allegheny  wishes 
to  tax  under  one  law,  and  claim  three-fourths  of 
the  money  raised  under  another.  This  we  con- 
sider inadmissible. 

"The  Attorney-General  contends  that,  if  the 
taxes  had  been  assessed  under  the  Act  of  1872, 
the  State  would  have  received  as  much  money 
from  its  fourth  as  it  can  gain  by  taking  the  whole 
under  the  rate  imposed.  It  is  conceded  by  the 
defendant's  counsel  that  there  is  a  great  differ- 
ence between  the  taxes  imposed  under  the  two 
laws.  How  much  they  do  not  know,  and  the 
same  is  not  in  proof  by  either  party.  If  that 
were  known  with  reasonable  certainty,  the  Court 
could  adjust  the  difficulty  with  approximate  ac- 
curacy. Possibly  it  might  have  been  approached 
by  giving  in  evidence  the  sums  raised  from 
licenses  in  1873  and  1874,  but  there  was  no 
attempt  to  make  the  proof,  each  party  relying 
on  the  principles  of  law,  and  the  construction  of 
the  different  statutes  for  which  they  contended. 
<rhe  Court  is  obliged  to  decide  the  case  on  the 
evidence  before  it. 

"The  seventh  section  of  the  Act  of  1872  we  do 
not  consider  is  repealed^but  standing  in  full  force ; 
but  the  sums  received  for  tavern  licenses  were 
either  under  the  Act  of  1875,  or  the  general  laws  of 
the  State,  and  therefore  do  not  come  within  either 
the  words  or  spirit  of  the  Act,  which  says,  *  the 
one-fourth  of  such  sums  received  by  the  treasurer, 
as  aforementioned^  for  license,  to  be  for  the  use 
of  the  State,'  etc.  All  of  the  previous  sections 
had  fixed  the  high  rates  of  taxation  as  before 
stated.  No  part  of  the  money  now  in  contro- 
versy was  so  received,  therefore  cannot  be 
claimed  for  Allegheny  County  \  but,  being  col- 
lected from  the  citizens  for  tavern  licenses,  must 
be  distributed  and  appropriated  as  in  other  cases 
under  the  general  laws.  Allegheny  County  can 
again  collect  and  receive  her  three-fourths  of  the 
license  money  for  inns  and  taverns,  by  making 
its  future  assessments  and  collections  under  the 
Act  of  1872,  unless  that  law  has  been  repealed. 

"The  proceedings  in  equity  in  Allegheny 
County  are  no  bar  to  the  action  of  the  State  officers 
in  the  present  case.  That  Cotirt  could  not  by  in- 
junction prevent  the  State  Treasurer  from  acting 
with  the  Auditor-General  in  settling  and  collect- 
ing the  money  decided  by  them  to  be  due  to  the 
Commonwealth;  nor  could  it  even  enjoin  the 
treasurer  of  Allegheny  County  from  paying  over 
money  which  he  had  collected  for  the  State.  If 
such  a  course  could  lawfully  be  pursued,  the 
finances  of  fhe  Commonwealth  would  be  thrown 
into  strange  confusion.  On  the  same  principle 
the  treasurer  of  every  county  in  tlie  State  could 


be  prevented  by  the  Courts  from  paying  any 
money  into  the  State  treasury  collected  under  a 
law  which  they  chose  to  consider  unjust  or  un- 
constitutional. It  was  intended  by  the  framers 
of  our  laws  that  all  questions  affecting  the  reve- 
nue, or  claims  by  or  against  the  Commonwealth, 
should  be  first  heard  by  the  accounting  depart- 
ment under  the  Act  of  March  30,  181 1,  and  if 
the  party  claimant  or  defendant  against  the  State 
was  dissatisfied,  an  appeal  was  given  under  the 
restrictions  therein  provided.  That  appeal  was 
to  be  decided  at  the  seat  of  government,  where 
the  public  offices  were  kept,  and  the  State  officers 
could  give  the  business  their  attention  without  ne- 
glecting their  other  public  duties.  They  would  thus 
have  all  of  the  reports  to  the  departments,  papers, 
books,  and  public  documents  at  one  place,  where 
they  could  be  used  on  the  trial  without  inconve- 
nience or  loss  of  time.  It  is  sufficient  for  us 
that  such  is  the  settled  law,  and  we  consider  the 
bill  in  equity  in  the  Common  Pleas  of  Allegheny 
County  coram  non  judice.  That  Court  had  no 
jurisdiction  in  the  case,  and  its  pending  injunc- 
tion is  a  nullity — affords  no  protection  to  the 
County  Treasurer,  and  has  no  binding  effect 
whatever  on  the  State  Treasurer. 

"We  will  only  add  to  what  has  been  already 
said,  that  the  second  section  of  the  Act  of  1875 
shows  clearly  that  no  change  was  intended  in 
Allegheny  County  by  the  two  provisos  at  the  end 
of  the  third  section,  as  it  contains  a  provision 
exempting  cases  provided  for  by  special  laws, 
and  alludes  to  the  licenses  to  be  granted  by  the 
Courts  at  the  first  and  second  terms.  Those  in 
Allegheny  County  were,  under  the  Act  of  1872, 
granted  by  the  treasurer  at  four  different  periods 
of  the  year.  There  was  no  intention  to  make 
any  alteration  in  Philadelphia  or  Allegheny 
County,  in  any  particular,  and  the  Act  of  1875 
contains  no  repealing  clause." 

Defendant  took  these  writs  of  error  assigning 
for  error,  inter  alia^  in  each  case,  as  follows: — 

(2)  Having  found  and  determined  that  the 
Act  of  April  3,  1872  (P.  L.,  843),  is  not  re- 
pealed, "but  stands  in  full  force,"  the  Court 
erred  in  deciding  that  "the  sums  received  for 
tavern  licenses  were  either  under  the  Act  of 
1875  or  the  general  laws  of  the  State,  therefore 
do  not  come  within  either  the  words  or  spirit  of 
the  Act  [of  1872]  which  says,  *  the  one-fourth  of 
such  sums  received  by  the  treasurer,  as  aforemen- 
tioned, for  license,  to  be  for  the  use  of  the 
State.' " 

(3)  The  Court  erred  in  deciding  that  the 
money  in  controversy,  having  been  "collected 
from  the  citizens  for  tavern  licenses,  must  be  dis- 
tributed and  appropriated,  as  in  other  cases, 
under  the  general  laws*'  of  the  Commonwealth. 

(4)  The  Court  erred  in  not  deciding  that  the 
money  in  controversy,  being  three-fourths  of  the 
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sums  received  by  the  treasurer  of  the  county  of 
Allegheny  for  tavern  licenses — the  other  one- 
fourth  having  been  paid  into  the  State  treasury — 
was,  under  the  Act  of  April  3,  1872,  for  the  use 
of  the  county  of  Allegheny,  and  should  be  ap- 
propriated accordingly. 

(7)  In  disregarding  the  exemplification  of  the 
record  of  the  injunction  proceedings  offered  in 
evidence. 

After  argument  upon  these  assignments  the 
following  order  of  the  Supreme  Court  was 
made: — 

Per  Curiam.  These  cases  are  ordered  to  be 
reargued  before  a  full  bench.  Attention  to  the 
following  questions  is  requested  in  addition  to 
the  question  referred  to  in  the  paper  books :  Is 
the  special  Act  of  1872,  relating  to  Allegheny 
County,  repealed  in  whole  or  in  part,  by  the 
general  Act  of  1875  ?  If  in  part  only,  does  the 
repeal  extend  beyond  the  mere  change  of  the 
rates  of  assessment?  Has  the  treasurer  of 
Allegheny  County  any  power  to  assess,  except 
under  the  Act  of  1872?  If  he  has,  what  law 
confers  and  regulates  this  power?  Has  the 
change  of  the  rate  of  assessment  in  the  third 
section  of  the  Act  of  1875  any  operation  upon 
the  power  to  assess  beyond,  the  rate  itself? 

A.  M,  Brown  (with  whom  was  S,  Jf.  Gryer), 
for  plaintiff  in  error. 

The  Act  of  1872  had  made  special  provisions 
for  the  collection  of  license  fees  in  Allegheny 
County  by  the  County  Treasurer ;  then  the  Act 
of  1875  was  passed  as  a  general  law  to  apply 
throughout  the  State  so  far  as  the  amount  of  the 
fees  was  concerned,  and  the  classification  of  those 
paying  them,  but  not  taking  away  the  right  to  a 
proportionate  share  of  all  license  fees  secured  by 
section  seven  of  the  Act  of  1872.  This  Act  was 
only  rep>ealed  so  far  as  its  provisions  were  repug- 
nant to  those  of  the  Act  of  1875. 

A  special  local  statute  is  not  repealed  by  a 
general  law  containing  no  inconsistent  provi- 
sions. 

Dyer  v.  Coyington  Township,  4  C.  186. 
But  a  general  law  repeals  a  local  law  so  far  as 
their  provisions  are  inconsistent. 

Keller  r.  G>inin.,  21  Sm.  413. 

Nusser  v,  Comm.,  I  C.  126. 

Bartlet  v.  King,  12  Mass.  U5. 

Gwinner  v.  Lehigh  &  D.  G.  R.  R.,  5  Sm.  126. 

Johnston's  Est.,  ^  C.  511. 

Comm.  tr.  Commissioners,  4  Wr.  348. 

Conun.  V,  Cross  Cut  R.  R.  Co.,  3  Sm.  62. 

Soathwark  Bank  v.  Comm.,  2  C.  446. 

Norris  v,  Crocker,  13  How.  429. 
In  none  of  the  cases  cited  by  the  Court  below 
was  there  a  plain  inconsistency  between  the  two 
Acts  construed,  while  in  the  two  other  cases  re- 
ferred to  (Bank  v.  Pittsburgh,  i  Wr.  340,  and 
Comm.  V.  Fayette  Co.  R.  R.,  5  Sm.  452),  a  gene- 
ral tax  law  did  repeal  special  laws  exempting  from 
taxation.     In  this  case  it  is  apparent  from  the 


language  of  the  proviso  of  the  third  section  of 
the  Act  of  1875,  t^*^  it  was  intended  that  the 
license  should  be  issued  by  an  "authority"  other 
than  the  Court  of  Quarter  Sessions,  but  unless 
the  Act  is  construed  as  applying  in  its  general 
provisions  throughout  the  State,  such  language  is 
insensible,  the  word  **  Court"  would  have  been 
used. 

The  Common  Pleas  of  Allegheny  County  liad 
jurisdiction  in  the  suit  in  equity,  the  record  of 
which  was  offered  in  evidence. 

Comm.  V,  Supervisors,  5  C.  121. 

Mclnlyre  v.  Perkins,  9  Phila.  484. 

Pittsburgh  v,  Kelly,  33  Leg.  Int.  118. 
Gilbert^  Dep.  Attorney-General,  and  Palmer^ 
Attorney- General,  contra. 

ITie  injunction  suit  merely  operated  to  im- 
pound the  money,  it  did  not  settle  the  title  to  it; 
nor  could  it  affect  the  duty  of  the  Auditor-Gen- 
eral in  the  settlement  of  the  accounts.  It  is 
admitted  that  the  fees  were  collected  under  the 
Act  of  1875,  ^"^  ^^^  under  that  of  1872,  there- 
fore no  clause  of  that  Act  having  reference  to 
the  fees  collected  under  it  can  confer  any  right 
to  the  money  now  in  controversy.  The  Act  of 
1872  was  untouched  by  the  latter  Act,  and  we 
can  find  no  authority  vested  in  the  treasurer  of 
Allegheny  County  except  that  conferred  by  the 
prior  Act,  and  saved  by  the  saving  clause  of  the 
subsequent  Act.  The  authorities  cited  by  the 
Court  below  sustain  the  opinion  expressed  as  to 
the  continued  validity  of  the  Act  of  1872. 

June  21,  1880.  The  Court.  The  Act  of 
April  3d,  1872  (P.  L.  843),  is  in  its  terms  a 
special  or  local  Act,  intended  to  apply  only  to  the 
county  of  Allegheny.  The  seventh  section 
thereof  appropriates  to  the  use  of  the  State  one- 
fourth  of  the  license  fees  by  the  Act  authorized, 
and  the  balance  to  the  use  of  the  county,  to  be 
used,  after  payment  of  expenses,  in  building  and 
maintaining  a  workhouse.  The  section  referred 
to  is  dependent  for  its  force  and  efficacy  upon 
the  preceding  sections ;  this  is  obvious  from  its 
language,  which  is  as  follows :  "  The  one-fourth 
of  all  such  sums  received  by  the  treasurer,  as 
aforementioned y  for  license,  to  be  for  the  use  of 
the  State,  .  .  .  and  the  other  three-fourths 
for  the  use  of  said  county."  It  follows  if,  as  the 
defendant  below  contends,  the  preceding  sec- 
tions are  repealed  by  the  Act  of  1875,  so  also 
must  be  the  seventh  section,  because  the  very 
.source  from  which  the  county  is  to  get  its  appro- 
priation is  thus  cut  off.  As  under  this  theory 
the  **  sums  aforesaid  "  could  have  no  existence, 
clearly  the  county  could  get  nothing.  If,  then, 
we  concede  the  defendant's  proposition,  that  is, 
that  the  Act  of  1872  has  been  repealed  by  the 
Act  of  1875,  ^^s  ground  for  resisting  the  claim 
of  the  Commonwealth  is  swept  from  under  him. 
It  is  true  it  is  contended  that  the  Act  of  1875 
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repealed  that  of  1872  only  so  far  as  classification 
and  the  rates  of  assessment  are  concerned,  leav- 
ing the  seventh  section  of  the  latter-named  Act 
still  in  force.  This,  however,  is  an  attempt  to 
engraft,  by  an  unwarranted  implication,  part  of 
a  general  Act  upon  one  that  is  purely  local,  and 
this  anomalous  patchwork  has  for  its  only  object 
the  giving  to  the  county  of  Allegheny  of  three- 
fourths  of  the  license  fees  raised  under  the  Act  of 
1875.  This  cannot  be;  if  this  county  is  not  so 
entitled  under  the  Act  of  1872,  it  is  not  entitled 
at  all,  for  all  such  fees  received  under  the  Act  of 
1875  belong  to  the  State.  That  Act  contains  in 
itself  a  uniform  system  designed  to  raise  revenue 
for  the  use  of  the  Commonwealth,  and  not  for 
any  local  purposes  whatever,  and  in  it  there  is 
not  so  much  as  a  hint  towards  the  Allegheny 
Act.  The  claims  of  Allegheny  County  for  a 
portion  of  the  funds  in  the  hands  of  the  defend- 
ant must  therefore  be  regarded  as  groundless. 
As  these  funds,  confessedly,  were  collected  under 
the  Act  of  1875,  they  belong  to  the  State,  and  to 
the  State  they  must  go. 

As  to  the  remaining  and  incidental  question, 
we  have  only  to  say,  that  neither  directly  nor  by 
implication  does  the  Act  of  1875  repeal  that  of 
1872,  and  we  cannot  see  how,  in  view  of  the 
multitudinous  decisions  of  this  Court,  directly 
bearing  upon  the  doctrine  here  involved,  any  one 
could  come  to  a  different  conclusion.  To  discuss 
a  point  so  obvious  would  be  to  no  purpose,  espe- 
cially in  view  of  what  has  been  so  well  said  upon 
the  subject  by  the  Court  below. 

Judgment  affirmed. 

Opinion  by  Gordon,  J.  Sharswood,  C.  J., 
absent. 


Jan.  '78,  199  &  200.  January  27,  1879. 

February  13,  1880. 

Littleton's  Appeal. 
Neill's  Appeal. 

Orphans^  Court — Bills  of  review —  Within  what 
time  they  must  be  filed-^Proceedings  against 
lands  charged  with' legacies — Who  are  proper 
parties  to — Income  tax — In  case  of  estates^ 
who  is  to  pay, 

A  widow  died  in  1859,  leaving  three  minor  children, 
and  owning  certain  real  and  personal  property.  By  her 
will  she  left  certain  annuities  and  legacies  to  friends  and 
relatives,  and  appointed  A.  her  *' executor  and  trustee." 
In  1863  A.,  her  "executor  and  trustee,"  filed  a  petition  in 
the  Orphans*  Court,  setting  forth  that  the  personal  property 
of  decedent  was  insufficient  to  pay  all  legacies  and  annui- 
ties, and  that  the  legacies  and  annuities  were  claimed  to 
be  a  charge  on  the  real  estate,  etc.  Citations  issued,  and 
answers  were  filed  by  various  legatees  and  annuitants,  and 


an  appearance  was  entered  by  counsel  for  the  guarriian  \A 
the  decedent's  minor  children,  who  also  argued  the  ques- 
tion on  behalf  of  some  of  the  annuitants.  After  argn- 
ment  a  decree  was  made  in  accordance  with  ihe  prayer  of 
the  bill,  and  the  guardian  accordingly  transferred  to  A.  all 
the  real  estate  of  decedent  he  held.  Since  this  thne  A. 
had  collected  and  paid  over  all  the  funds,  nnd  had  paid 
the  income  tax  out  of  the  funds  in  his  hands.  At  the 
audit  of  A.'s  account,  excepiioas  being  filed  to  all  cre<iits 
for  expenses  of  the  legal  ))roceedings  in  1863,  on  ihe 
ground  of  want  of  jurisdiction,  and  to  all  pa>meDts  of 
income  tax: 

Held^  that  the  income  tax  was  properly  paid  by  the 
executor  nnd  trustee. 

Held  further^  that  the  Orphans*  Court  had  jurisdiction 
of  the  proceedmgs  in  1863  by  the  executor  and  trustee. 

P^R  Curiam.  Although  the  executor  is  not  n  proper 
party  in  proceedings  against  lands  charged  with  lega- 
cies, and  the  proceedings  should  be  by  the  legatees  them- 
selves, yet,  evidently,  making  him  a  party  does  not  avoid 
the  proceedings  for  want  of  jurisdiction,  if  the  legatees 
are  in  point  of  fact  parties. 

A  petition  for  a  bill  of  review  being  filed  in  the  above 
case  in  1876,  shortly  after  the  eldest  minor  reachc<l  ma- 
jority, by  said  party  and  by  the  guardian  of  the  other 
minors: 

Held^  that  the  bill  was  too  late  in  point  of  time. 

Per  Curiam.  In  regard  to  biHs  of  review  cooits  of 
equity  govern  themselves  by  the  analogy  of  the  law  in 
regard  to  writs  of  error.  Perhaps,  in  this  State,  it  would 
be  wise  to  follow  the  rule  established  by  the  Legislature 
as  to  reviews  of  final  decrees  confirming  the  originnl  or 
supyplementary  account  of  any  executor,  administrator,  or 
guardian,  by  the  Act  of  October  13,  1840,  \  i,  which  )% 
five  years. 

Two  appeals  from  the  Orphans*  Court  of  Phil- 
adelphia County. 

Appeal  (Jan.  T.  1878,  No.  199)  of  Wm.  E. 
Littleton,  guardian  of  W.  and  H.  Cox,  minors, 
and  of  R.  R.  Neill  and  Mary  C,  his  wife,  in 
right  of  said  wife,  from  a  decree  of  the  Orphans* 
Court  dismissing  the  exceptions  to,  and  confirm- 
ing the  adjudication  of  the  account  of  Chas. 
Hewson,  executor  of  Mary  R.  Cox,  deceased. 

Appeal  (Jan.  T.  1878,  No.  200)  of  R.  R. 
Neill  and  Mary  C,  his  wife,  in  right  of  eaid 
wife,  and  of  Wm.  E.  Littleton,  guardian  of  W. 
and  H.  Cox,  minors,  from  a  decree  of  the  Or- 
phans* Court  dismissing  their  petition  for  a  bill 
of  review  of  the  proceedings  in  the  estate  of 
Mary  R.  Cox,  deceased. 

The  facts  of  these  cases  were  as  follows :  Mary 
R.  Cox,  widow  of  Hewson  Cox,  died  October 
16,  1859.  Under  her  father's  will  she  had  a 
life  interest  in  certain  property,  which,  at  her 
death,  was  to  descend  to  her  children  or  their 
issue ;  under  the  will  of  an  aunt  she  owned,  ab- 
solutely, certain  real  and  personal  estate.  On 
the  day  before  her  death  said  Mary  R.  Cox 
made  her  last  will,  whereby  she  left  certain  an- 
nuities and  legacies  to  friends  and  rielatives, 
**  the  annuities  in  all  instances  to  cease  at  the 
death  of  the  annuitants,  and  to  revert  to  my 
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esuie,  and  be  equally  divided  between  my  chil- 
dren, the  issue/'  etc.  The  will  appointed  Chas. 
Hewson  her  "executor  and  trustee,"  and  a 
codicil  provided  that — 

*•  In  case  my  above  named  executor  and  trustee,  Chas. 
Hewson,  shall  find  that  the  sum  left  me  by  Mrs.  Ricketts 
[her  aunt]  shall  not  be  sufficient  to  cover  the  annuities 
and  legacies  above  named,  then  shall  a  deduction  be 
made,/r^  rata,  in  all  the  sums  mentioned/'  with  certain 
specified  exceptions. 

The  will  was  duly  proved  and  letters  testamen- 
tary issued.  *The  testatrix  left  three  minor  chil- 
dren, Mary  C,  aged  8  years,  Walter,  aged  2 
years,  and  Herbert,  aged  6  days.     Jas.  Markoe 
was  appointed  guardian  of  the  testatrix's  minor 
children,  and  on  his  death,  in  1876,  Wm.  E. 
Littleton  was  appointed  in  his  place.     On  Sep- 
tember 25,  1863,  Chas.  Hewson,  calling  himself 
executor  and  trustee  under  the  will  of  Mary  R. 
Cox,  deceased,  presented  his  petition  to  the  Or- 
phans' Court  of  Philadelphia,  alleging  that  the 
personal  property  of  the  deceased  was  insufficient 
to  pay  all  legacies  and  annuities,  and  that  the 
said  legacies  and  annuities  were  claimed  to  be  a 
charge  upon  the  real  estate  of  testatrix,  and  pray- 
ing that  citations  might  issue,  etc.     Answers 
were  filed  by  various  parties  interested,  but  none 
was  filed  on  behalf  of  the  minor  children  of 
Mrs.  Cox.     The  docket  entries,  which  were  put 
in  evidence  at  the  audit,  contained  an  entry  on 
the  margin  as  follows,  viz.,    "G.  M.  Wharton, 
attorney  for  James  Markoe,  guardian  of  Cox 
minors  ft  a/,**     The  testimony  at  the  audit  was 
to  the  effect  that  the  proceeding  had  been  amica- 
ble in  its  nature,  but  that  the  point  had  been 
argued  adversely,  on  belialf  of  the  minors,  by 
the  same  coimsel  who  represented  some  of  the 
legatees  and  annuitants.     On  October  31,  1863, 
a  decree  was  made,  setting  forth  that  it  was  con- 
sidered by  the  Court  that  the  legacies  and  an- 
nuities were  payable  out  of  the  whole  estate,  real 
and  personal,  of  testatrix,  and  directing  Jas. 
Markoe,  the  guardian  of  the  minor  children,  to 
deliver  up  to  Chas.  Hewson,  the  executor  and 
trustee,  all  the  real  and  personal  property  of  tes- 
tatrix in  his  possession  or  control.     No  appeal 
was  taken  from  this  decree  by  any  of  the  parties 
interested.     The  decree  was  carried   out,  and 
since  then  Chas.  Hewson  has  had  entire  control 
of  the  real  and  personal  property  of  Mrs.  Cox, 
has  paid  the  legacies  and  annuities  in  full,  and 
also  all  taxes,  including  the  income  tax  and  ex- 
penses, and  accumulated  the  surplus.   No  account 
was  filed  by  him,  as  executor,  until  Mrs.  Neill 
came  of  age.     At  the  audit  of  this  account  ob- 
jection was  made,  on  behalf  of  Mrs.  Cox's  chil- 
dren, to  all  items  of  credit  for  expenses  in  the 
Orphans*  Court,  in  1863,  and  for  counsel  fees 
in  said  proceeding;  to  commissions  claimed  upon 
the  real  estate  or  its  income ;  to  all  payments  of 


annuities  or  legacies  out  of  the  real  estate  or  its 
income ;  to  all  payments  of  income  tax.  The 
report  having  been  confirmed  nisi,  exceptions 
were  filed,  but  were  dismissed,  and  the  adjudica- 
tion confirmed  absolutely ;  whereupon  Littleton, 
guardian  of  the  minor  children  of  Mrs.  Cox,  took 
this  appeal,  assigning  for  error  the  said  action  of 
the  Court. 

A  petition  was  aiso  filed  December  30,  1876, 
by  R.  R.  Neill  and  Mary  C,  his  wife,  in  right  of 
said  wife,  and  Wm.  E.  Litdeton,  guardian, 
etc.,  praying  for  a  bill  of  review  of  the  proceed- 
ings in  the  said  estate,  and  that  the  Court  would 
decree  that  the  legacies  and  annuities  were  not  a 
charge  upon  the  real  estate,  etc.  Citations  hav- 
ing been  issued,  pleas  and  demurrers  were  filed, 
and  after  argument  they  were  sustained,  and  the 
petition  dismissed  on  the  ground  that  it  was  too 
late  in  point  of  time ;  whereupon  the  petitioners, 
R.  R.  Neil  and  wife  and  Litdeton,  guardian, 
etc.,  took  this  appeal,  assigning  for  error  the  said 
action  of  the  Court. 

W^.  IF.  lVis/fr,/r.,  and  £.  Coppie  Mitcliell, 
for  appellants. 

The  bill  for  a  review  was  filed  shortly  after  the 
eldest  child  of  decedent  attained  her  majority. 
The  Orphans'  Court  has  from  its  beginning  ex- 
ercised the  power  to  grant  a  bill  of  review,  and 
a  review  will  be  granted,  even  after  twenty  years, 
in  favor  of  persons  under  disabilities. 

Kay  V,  Watson,  17  Ohio,  27. 

Smith  V,  Clay,  3  Bro.  Ch.  Ca.  639. 

Lytton  r.  Lytton,  4  Id.  458. 
AVhen  the  decree  was  entered  the  parties  whose 
interest  was  affected  were  all  minors,  and  the 
proceedings  were,  moreover,  amicable;  this  alone 
is  enough  to  make  the  Court  specially  careful. 
The  result  of  the  decree  is  to  deprive  the  chil- 
dren of  all  interest  in  their  mother's  estate ;  and 
the  decree  was  entered  in  an  amicable  suit,  and 
was  defended  in  part  by  those  whose  interests 
were  identical  with  those  of  the  plaintiff.  This 
is  the  very  class  of  cases  to  which  a  bill  of  review 
is  applicable.  The  lapse  of  time  was  no  ground 
for  refusing  the  prayer  of  the  bill. 

Brigg*s  Appeal,  5  Watts,  91. 

Whelen*s  Appeal,  20  Sm.  410. 

Stewart's  Appeal,  35  Leg.  Int.  60. 
The  Court  had  no  jurisdiction  of  the  proceed- 
ings in  1863,  for  the  legatees  were   the  only 
parties  competent  to  institute  the  proceedings. 
This  has  been  expressly  decided 

Field's  Appeal,  12  Casey,  il. 

The  income  tax  was  in^)roperiy  charged 
against  the  residuary  estate ;  it  should  have  been 
deducted  from  the  shares  of  the  individual  annu- 
itants. The  Act  of  Congress  provides  that  the 
tax  shall  be  levied  upon  the  estates  of  all  persons, 
and  there  is  no  reason  for  making  the  residuary 
estate  pay  it. 
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Fancoast  and  Chapman  BiddUy  for  appellees. 
The  appellants  were  represented  in  the  pro- 
ceedings by  their  guardian  in  1863,  and  are 
concluded  by  that  decree,  unless  they  can  show 
their  right  to  a  bill  of  review.    The  bill  was 
filed  too  late,  for  a  review  will  not  be  granted 
after  the  time  when  a  writ  of  error  could  be 
brought.    Courts  of  equity  are  guided  in  this 
ticular  by  the  analogy  of  the  common  law. 
Story's  Eq.  PI.  sec.  410  and  note  i. 
Daniel's  Ch.  Pr.  1580,  note  I  (4th  Am.  Ed. 
Smith  V,  Clay,  3  Bro.  Ch,  Co.  641. 
Kelly  V,  Lennon,  i  Jon.  &  Letouch,  305. 
^  George's  Appeal,  2  Jones,  262. 

Hogg's  Appeal,  7  Wr.  514. 

And  the  rules  of  chancery  in  this  particular 
are  applicable  to  the  Orphans'  Court. 
Riddle's  Est.  7  Harris,  433. 
Hartman's  App.,  12  Cas.  70. 
Pennypacker's  App.,  I  Leg.  Gaz.  Rep.  485. 

It  is  true  that  proceedings  against  lands  charged 
with  legacies  must  be  by  the  legatees,  and  that 
the  executor  is  not  a  proper  party,  but  the  peti- 
tioner in  this  case  was  constituted  by  the  will 
both  executor  and  trustee.  The  petition  was 
therefore  by  a  trustee,  and  those  beneficially  in- 
terested were  parties. 

February  24,  1879.  The  Court.  (Opinion 
in  Littleton's  Appeal.)  It  is  very  tru«  that  it  was 
held  by  this  Court,  in  Field's  Appeal  (12  Casey, 
11),  that  the  proceeding  in  the  Orphans'  Court, 
against  lands  charged  with  legacies,  must  be  by 
the  legatees  themselves,  and  that  executors  are 
not  proper  parties.  Yet  evidently  making  the 
executor  a  party  does  not  avoid  the  proceeding 
for  want  of  jurisdiction,  if  the  legatees  are  in 
point  of  fact  parties.  The  Court  has  general 
jurisdiction  of  the  subject  matter,  and  any  error 
of  the  Court  in  the  proceeding  does  not  make 
void  the  decree.  From  the  will  and  codicil  of 
Mrs.  Cox,  Charles  Hewson  was  not  only  execu- 
tor, but  also  trustee  to  receive  and  hold  the  pro- 
perty which  was  to  constitute  the  fund  from 
which  not  only  the  legacies  but  the  annuities 
were  to  be  paid,  and  he  was  therefore  a  proper 
party  to  institute  the  proceedings.  We  think, 
then,  the  decree  of  the  Orphans*  Court  was  con- 
clusive. The  minor  children  of  Mrs.  Cox,  these 
appellants,  appeared  by  guardian,  and  submitted 
to  the  decision  of  the  Court.  This  dispenses 
with  the  necessity  of  considering  whether  the 
annuities  were  by  the  will  of  Mrs.  Cox  charged 
on  her  real  estate.-  The  bill  of  review  was  not 
filed  in  time.  We  think  it  clear  that  the  income 
tax  was  properly  charged  on  and  paid  by  the 
trustee,  and  was  not  a  charge  against  the  annui- 
tants, and  that  the  Court  were  perfectly  right  in 
decreeing  that  the  trustee  was  entitled  to  hold 
the  estate  for  the  jmyment  of  the  annuities.     The 


proper  mode  of  proceeding  to  ascertain  whether 
the  balance  in  his  hands  is  more  than  sufficient 
would  seem  to  be  under  the  Act  of  Feb.  23, 
1853.     (Pamph.  L.  98.)  • 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam. 

February  24,  1879.  The  Coxjrt.  (Opinion 
in  Neiirs  Appeal.)  We  have  decided  in  Little- 
ton's Appeal  the  question  of  the  jurisdiction  of 
the  Orphans'  Court  in  the  proceedings  of  1 863, 
and  came  to  the  conclusion  that  the  decree  in 
that  proceeding  was  a  valid  and  binding  adjudi- 
cation of  the  main  point  in  controversy  in  this 
case.  The  bill  of  review  was  too  late  in  point 
of  time.  It  is  stated  in  Story's  Eq.  PL  410, 
that  such  a  bill  will  not  lie  after  Che  time  when  a 
writ  of  error  could  be  brought  to  a  judgment, 
for  courts  of  equity  govern  themselves  by  the 
analogy  of  the  law  in  regard  to  writs  of  error, 
and  he  cites  numerous  authorities.  In  New 
York,  it  is  held  that  a  bill  of  review  cannot  be 
brought  after  the  time  allowed  for  an  appeal. 
Boyd  V.  Vanderkemp  (i  Barb.  Ch.  R.  273). 
Perhaps  in  this  State  it  would  be  wise  to  follow 
the  rule  established  by  the  Legislature  as  to  re- 
views of  final  decrees  confirming  the  original  or 
supplementary  account  of  any  executor,  admin- 
istrator, or  guardian,  by  the  Act  of  Oct.  13,  1840, 
Sec.  I  (Pamph.  L.  1841,  p.  i),  which  is  five 
years.  This,  however,  would  only  be  by 
anailogy,  for  it  is  clear  that  the  Act  of  1840  is 
not  directly  applicable.  Yet  in  George's  Appeal 
(2  Jones,  262),  Mr.  Justice  Bell  says  :  **  Should 
it  become  necessary  with  us  to  fix  the  tinic 
within  which  a  review  may  be  granted,  the 
period  will  probably  be  much  abridged  by  refer- 
ence to  our  Act  of  1 79 1,  prohibiting  writs  of 
error  after  seven  years"  (now  reduced  to  two 
years  by  Act  of  April  i,  1874,  Pamph.  L.  50), 
or  it  may  be  the  Act  of  1840,  just  mentioneid. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 

On  motion,  a  reargument  was  granted  in  Lit- 
tleton's Appeal  and  Neill's  Appeal,  and  accord- 
ingly the  cases  were  reargued  on  February  13, 
1 880 ;  and  the  following  opinion  was  subsequently 
filed. 

March  i,  1880.  The  Court.  After  a  full 
consideration  on  reargument,  we  see  no  reason 
to  change  the  opinion  filed  heretofore  in  these 
cases. 

Decrees  affirmed,  and  appeals  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam. 
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Common  JJleaa— Hato. 


C  P.  No.  1.  September  20, 1880. 

In  Re  Petition  of  John  Gunther. 
Mortgages — Proceeding  for,  satisfaction  of,  under 
Act  of  June  ll^  1^79 — Lost  mortgage  y  for- 
merly held  by  an  association  "which  has  long 
ceased  to  exist — Ex  parte  evidence  cf  payment ^ 
when  sufficient. 

This  was  a  proceeding  for  the  satisfaction  of 
record  of  a  mortgage,  under  the  Act  of  June  ii, 
1879  (P«  L.  141).  The  petition  set  forth  that 
in  1853  one  Nicholas  Freas,  owner  of  a  lot  of 
ground  in  Germantown,  gave  a  mortgage  there- 
on for  |8oo  to  Jacob  M.  Bockius,  treasurer  of 
the  **  Provident  Association  of  Germantown," 
in  trust  for  the  said  association ;  that  the  whole  of 
said  mortgage-debt  was  fully  paid  more  than  twenty- 
four  years  ago,  and  that  the  affairs  of  said  associa- 
tion were  wound  up,  and  the  funds  distributed 
among  the  members  thereof,  and  the  association 
disbanded.  The  petition  then  set  forth  the 
names  of  the  president,  secretary,  and  treasurer 
of  the  association  who  were  last  in  office,  and 
the  dates  of  the  decease  of  each  of  these  officers, 
and  averred  that  the  mortgage  was  lost  and  can- 
not be  found ;  that  it  was  not  satisfied  of  record ; 
that  the  petitioner  purchased  the  mortgaged 
premises  from  Nicholas  Freas  in  August,  1857, 
and  that  he  still  owns  the  greater  part  thereof. 
The  petitioner  prayed  the  Court  to  direct  the 
sheriff  to  serve  a  notice,  according  to 
the  Act,  upon  the  legal  representatives 
of  Jacob  M.  Bockius,  treasurer,  requiring 
them  to  appear  and  show  cause  why  said  mort- 
gage should  not  be  satisfied  of  record,  and  upon 
their  failure  so  to  do,  and  upon  due  proof  being 
made  as  to  the  payment  of  said  debt,  as  above 
stated,  that  the  Court  decree  and  direct  that 
satisfaction  be  entered  upon  the  record  of  such 
mortgage. 

The  affidavit  of  Curtis  Smith,  attached  to  the 
petition,  set  forth  that  deponent  was  a  member 
of  the  '*  Provident  Association  of  Germantown,'* 
and  that  the  affairs  of  said  association  were  all 
wound  up,  the  money  which  had  been  loaned 
out  was  all  paid  in,  the  papers  returned  to  mem- 
bers who  had  borrowed,  and  the  funds  all  dis- 
tributed; that  said  association  was  disbanded 
about  the  month  of  November,  18555  that 
Nicholas  Freas  was  a  member  of  said  association, 
and  that  he  was  always  prompt  with  his  payments, 
and  never  was  in  arrears  to  said  association,  to 
the  best  of  deponent's  knowledge  and  belief. 

The  affidavit  of  Albertus  King,  also  filed  with 
the  petition,  set  forth  that  deponent  was  a  mem- 
ber and  director  of  the  **  Provident  Association 


of  Germantown,*'  that  Jacob  M.  Bockius,  now 
deceased,  was  the  treasurer  of  said  association ; 
that  the  affairs  of  said  association  v/ere  all  closed 
up,  and  a  final  settlement  made  in  or  about 
November,  1855,  and  that  Jacob  M.  Bockius, 
the  treasurer,  was  authorized  to  enter  satisfaction 
of  all  the  mortgages  held  by  the  said  association, 
and  that  since  the  death  of  Joseph  King,  Jr.,  who 
was  their  secretary,  all  of  the  books  pertaining 
to  said  society  had  been  lost  or  mislaio. 

On  August  7,  1880,  the  Court,  in  accordance 
with  the  prayer  of  the  petition,  made  an  order 
directing  the  sheriff  to  serve  a  notice,  stating  the 
facts  sec  forth  in  the  petition,  upon  the  legal 
representatives  of  Jacob  M.  Bockius,  if  to  be 
found  in  the  county  of  Philadelphia,  and  in  case 
said  parties  could  not  be  found  within  said 
county,  then  to  give  notice  as  aforesaid  in  one  or 
more  newspapers  published  within  said  county 
once  a  week  for  four  weeks  successively  prior  to  the 
next  term  of  the  Court,  requiring  the  said  parties 
to  appear  at  the  next  term  and  answer  said  peti- 
tion. 

The  sheriff  made  return,  certifying  that  he 
was  unable  to  find  within  the  county  any  of  the 
legal  representatives  of  Jacob  M.  Bockius,  and 
that  in  obedience  to  the  order  of  the  Court,  he 
had  advertised  a  notice  of  the  petition  once  a 
week  for  four  successive  weeks  in  the  **  Philadel- 
phia Press"  and  the  *' Legal  Intelligencer.*' 
Copies  of  said  advertisements  and  affidavits  of 
publication  were  annexed  to  the  return. 

Winshipy  for  the  petitioner. 

September  20,  1880.  The  Court.  In  the 
present  case  the  Court  will  be  satisfied  with  these 
atfidavits,  as,  under  the  circumstances,  no  other 
proof  of  payment  is  possible,  the  association 
holding  the  mortgage  having  disbanded,  and  its 
principal  officers  being  dead.  Under  different 
circumstances,  the  petition  might  not  be  granted 
without  further  proof;  and  we  should  then  pro- 
bably order  depositions  to  be  taken,  or  refer  the 
question  to  an  auditor. 

Petition  granted,   and    decree  accordingly. 
Oml  opinion  by  Aluson,  P.  J. 


C.  P.  No.  4.  Oct.  16, 1880. 

Rodgers  v.  Douglass. 
Sheriff^  s  interpleader — Title  acquired  subsequent 
to  levy — A  title  acquired  for  a  full  considera- 
tion and  without  notice^  subsequent  to  a  levy^ 
cannot  be  the  subject  of  an  interpleader. 
Rule  by  sheriff  for  an  interpleader. 
On  April  17,  i88o,  the  sheriff  made  a  levy 
upon  ten  blocks  of  brown  stone  in  the  yard  of 
defendants.    'On  July  10,  1880,  The  Middlesex 
Quarry  Company,  for  a  full  consideration,  and 
without  notice  tliat  a  levy  liad  ever  been  made, 
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purchased  the  ten  blocks  of  stone  from  the  de- 
fendants, and  removed  them  to  the  yard  of  one 
Killen.  Here  a  claim  to  the  stone  was  made  by 
the  sheriff,  whereupon  the  Quarry  Company 
notified  the  sheriff  that  they  had  purchased  the 
stone  for  a  full  consideration,  without  notice, 
and  claimed  the  same  as  their  property.  The 
sheriff  then  took  this  rule. 

jR.  C.  Winshipy  for  the  rule. 

W,  F,  Harrityy  for  execution  plaintiff. 
.    The  Act  of  ID  April,  1848  (Purd.  Dig.,  643, 
pi.   48),  was  intended  to  protect  the  sheriff 
whenever  a  claim  is  made  by  one  not  a  party  to 
the  action. 

F,  P.  Prichardy  for  the  Quarry  Company. 

An  interpleader  is  awarded  only  for  the  pur- 
pose of  trying  the  title  to  the  goods  at  the  date 
of  the  levy.  A  title  subsequent  to  the  levy  can 
only  be  acquired  through  the  consent  or  negli- 
gence of  the  sheriff,  in  which .  case  the  sheriff 
would  be  directly  interested  in  the  trial  of  the 
question,  and  cannot  ask  for  an  interpleader. 

Jh  re  Sheriff  of  Oxfordshire,  6  Dowling,  136. 

To  entitle  the  sheriff  to  an  interpleader,  the 
claimant  must  aver  title  at  the  time  of  the  deliv- 
ery of  the  execution  to  the  sheriff. 

Troubat  &  Haly's  Prac,  \  1 137. 
Lafferty  v,  Cormick,  I  Weekly  Notes,  267. 
The  Court.     (Thayer,  P.  J.)     No  title  ac- 
quired subsequent  to  a  levy  can  be  the  subject  of 
an  interpleader.     Upon  principle  and  the  author- 
ity of  the  cases  cited,  this  rule  must  be  discharged. 
Rule  discharged. 


C.  P.  No.  4. 


Garver  v.  Ward. 


March  20,  iSSo. 


Practice — Rule  to  vacate  order  of  Court — Order 
of  Court  cannot  be  set  aside  without  first  tak- 
ing rule  to  show  cause — Such  rule  to  show 
cause  is  not  of  course. 
Rule  to  show  cause  why  an  order  on  the  sheriff 

to  pay  into  Court  money  realized  from  the  sale 

of  personalty  should  not  be  vacated. 
H,  Goodwin^  showed  cause. 
The  rule  was  improperly  taken  as  of  course. 

No  affidavit  was  filed. 
Melick^  contra. 
It  was  presumed  that  the  rule  was  of  course ; 

there  is  no  authority  to  the  contrary. 

[Thayer,  P.  J.   You  cannot  take  steps  to  vacate 

an  order  of  Court  without  taking  a  rule  to  show 

cause ;  the  rule  is  not  a  matter  of  course.] 
Counsel  for  the  sheriff  being  present,  and  all 

parties  agreeing  thereto,  the  Court  permitted  the 

cause  to  proceed  as  if  a  rule  to  show  cause  had 

been  granted. 


C.  P.  No.  3. 


Landis  v.  Aldrich. 


May  22, 188a 


Mortgage  —  Attorney^  s     commission  —  Circum- 
stances under  which  the  Court  will  control  the 
amount  of  the  commission. 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Sci.  fa.  sur  mortgage  of  ^2000.  The  affidavit 
of  defence  set  forth,  inter  alia^  that  the  attorney's 
commission  of  five  per  cent,  for  collection  men- 
tioned in  said  mortgage  is  excessive,  defendant 
being  a  widow  with  a  large  family  dependent 
upon  her  for  support,  and  not  being  the  mort- 
gagor mentioned  in  said  mortgage. 
Howell^  for  rule. 

The  Court  (Ludlow,  P.  J.)  Under  the  cir- 
cumstances we  think  an  attorney's  commission 
of  two  per  cent,  will  be  reasonable.  Judgment 
accordingly. 


C.  P.  No.  4.  Oct.  16, 1880. 

Reed  v.  Worthington. 
Mortgage — Attorneys  commission — Reduction  of 

stipulated  percentage — $130  allowed  as  fee  for 

collecting  mortgage  of  $4000 — A  reduction  of 

damages  may  be  made  after  execution   has 

issued. 

Rule  to  show  cause  why  assessment  of  damages 
filed  should  not  be  reduced. 

Sci.  fa.  sur  mortgage  on  which  judgnoent  was 
obtained  by  default  and  execution  issued.  The 
amount  of  the  mortgage  was  J4000.  It  con- 
tained a  five  per  cent,  attorney's  commission  for 
collection. 

This  was  assessed  in  computing  the  damages. 

Downing^  for  the  rule. 

5  per  cent,  is  excessive,  2j4  per  cent,  would  be 
more  than  sufficient  compensation. 

Peterson^  contra. 

It  is  too  late  to  claim  a  reduction  of  damages 
after  execution  has  issued. 

[Thayer,  P.  J.     I  do  not  think  so.] 

The  attorney's  fee  of  iive  per  cent,  is  proper 
compensation  on  I4000. 

Daly  V,  Maitland,  7  N.  384  (S.  C   7  Weekly 

Notes,  103). 
Wain  V,  Massey,  7  Weekly  Notes,  312. 
Moller  V.  Ohsc,  5  Id.  510. 

The  Court,  There  is  no  definite  standard 
of  commission  established  by  the  Courts.  In  thi* 
case  I  will  reduce  the  commission  to  J150. 
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Vol.  IX.]     THURSDA  K,  NO  V,  18, 1880.     [No.  13. 


S^n^xtmt  Courts 


Jan.  '79.  ^S- 


Parke  v.  Neely. 


March  27,  1879. 


Judicial  sales  —  Purchase-money  mortgage  — 
When  not  divested  by  judicial  sale — Duty  of 
purchaser  —  Estoppel —  Antedated  purchase- 
money  mortgage  recorded  within  sixty  days  of 
its  execution  but  not  its  date — When  date  of 
execution  may  be  proven, 

"While  it  is  a  general  rule  that  a  purchaser  at  sheriff's 
sale  need  not  look  beyond  the  records,  the  rule  is  not 
without  its  exceptions. 

It  b  the  duty  of  a  purchaser  at  sherifi^s  sale  under  a 
judgment  obtained  subsequent  to  the  record  of  a  purchase- 
money  mortgage  recorded  more  than  sixty  days  after  its 
date,  and  subsequent  to  prior  liens  of  record,  to  ascertain, 
oBtmde  if  necessary,  that  the  mortgage  was  actually  exe- 
cuted more  than  sixty  days  before  the  date  of  its  record, 
particularly  if  there  are  tacts  appearing  on  the  face  of  the 
record  to  put  him  on  inquiry,  otherwise  he  takes  title 
subject  to  the  mortgage. 

On  January  14,  1876,  a  vendor  obtained  from  his 
Tendee  a  purchase-money  mortgage,  so  described  on  its 
lace;  by  agreement  it  was  dated  January  ist;  it  was  ac- 
knowledged February  29th,  and  placed  upon  record 
March  2d,  before  which  date  the  lien  of  certain  mechan- 
ics'  liens,  subseauently  filed,  had  attached.  The  premises 
having  been  sold  under  a  judgment  obtained  in  October 
foUowin^-,  the  proceeds  of  ^e  were  distributed  amongst 
the  mechanics'  lien  creditors,  of  whom  the  vendor  was 
one.  In  proceedings  under  a  scire  facias  sur  mortgage 
•gainst  the  vendee  and  the  purchaser  at  sheriff's  sale  as 
tcrre  tenant: 

Held^  that  the  lien  of  the  mortgage  was  not  discharged 
by  the  sheriff's  sale. 

Held  alsot  that  the  mortgagee  ¥ras  not  estopped  from 
showing  the  date  of  the  execution  of  the  mortgage,  and 
that  parol  evidence  of  that  fact  was  admissible. 

VtT  STKRRrrr,  J.  It  is  not  material  tl)at  the  mortgage 
should  appear  on  its  face  to  be  for  purchase-money  iif  the 
iact  can  be  proven. 

Cake's  Appeal,  11  Harris,  186,  followed. 

Error  to  the  Court  of  Common  Pleas  of  Ches- 
ter County. 

Sd.  fa.  sur  mortage,  brought  by  Robert  Neely 
against  the  McLean  &  Benner  Machine  Co.  and 
rniomas  E.  Parke,  terre  tenant. 

The  mort^e  was  made  by  the  McLean  & 
Benner  Machine  Co.  to  the  plaintiff  for  I3500, 
and  was  dated  January  i,  1S76 ;  it  was acknowl- 
VoL.  DC— 13 


edged  February  29, 1876,  before  an  alderman,  who 
was  also  a  witness  to  the  signatures,  and  it  was 
recorded  March  2,  1876.  On  the  trial,  Decem- 
ber 2,  1878,  before  Butler,  J,,  the  plaintiff 
gave  in  evidence  the  mortgage  and  record,  and 
rested.  The  defendant,  Parke,  put  in  evidence 
a  sheriflfs  deed  to  himself,  dated  March  14, 
1877,  and  the  record  of  the  judgment  under 
which  the  sale  had  taken  place,  showing  the 
judgment  to  have  been  recorded  October  25,, 
1876,  against  the  company  defendant,  and  the 
fund  arising  from  this  sale  to  have  been  dis- 
tributed entirely  amongst  mechanics*  lien  cred- 
itors, whose  claims  were  filed  at  various  dates 
between  May  and  September,  1876,  for  work 
and  labor  performed  and  materials  fiunished 
from  December,  1875,  to  April,  1876.  Defend- 
ant's evidence  further  showed,  that  in  the  latter 
part  of  the  year  1875  the  plaintiff  had  agreed  to 
contribute  the  lot  in  question  to  the  company 
defendant,  which  was  then  about  to  commence 
operations,  at  a  valuation  of  ^3500,  and  the 
company  immediately  began  to  build  thereon, 
the  plaintiff  himself  furnishing  some  of  the  ma- 
terial, for  which  he  had  filed  liens  amongst 
those  above  mentioned.  The  plaintiff,  under 
objection,  which  was  overruled  (when  exception 
was  taken  by  defendant),  proved  that  from  De- 
cember I,  1875,  until  January,  the  president  of 
the  company  m^ed  the  plaintiff  to  make  a  deed, 
but  he  refused  to  do  so  until  a  mortgage  was  de- 
livered. He  had  subscribed  to  ^3500  worth  of 
stock.  The  deed  was  finally  niade  on  January 
14th  or  15th,  and  held  in  escrow  by  the  presi- 
dent until  the  1 7th,  when  it  was  delivered  to  the 
company.  On  the  latter  date  the  mortgage  in 
question  was  made,  the  deed  and  mortgage  were 
both  dated  January  1st ^zxA  at  **NeeJy*s  own 
desire**  the  mortgage  recited  the  amount  of  the 
bond  which  it  was  given  to  secure,  *'the  said 
sum  of  money  being  for  the  purchase-money  of 
the  hereinafter  mentioned  premises.** 

The  following  points  were  submitted  by  the 
defendant,  all  of  which  were  negatived : — 

(i)  **The  scire  facias  in  this  case  recites  that 
the  mortgage  upon  which  it  is  issued  is  dated  on 
the  first  day  of  January,  1876.  The  plaintiff  is 
estopped  as  against  the  terre  tenant,  a  purchaser 
at  sheriff's  sale  under  a  judgment  subsequent  to 
the  mortgage,  from  averring  that  said  mortgage 
was  executed  on  any  subsequent  day. 

(2)  "  The  record  shows  that  the  mortgage  was 
recorded  more  than  sixty  days  after  its  execu- 
tion, and  although  it  may  be  a  purchase-money 
mortgage,  its  lien  attached  only  on  the  day  that 
it  was  entered  for  record. 

(3)  **  The  terre  tenant  is  purchaser  at  sheriffs 
sale  on  a  judgment  subsequent  to  the  record  of 
the  mortgage,  as  shown  by  the  record ;  there 
being  at  tibe  time  one  or  more  mechanics*  liens 
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on  the  land,  which  preceded  the  record  of.  the 
mortgage,  he  took  the  land  discharged  of  the 
mortgage. 

(4)  "  The  terre  tenant,  as  purchaser  aforesaid, 
had  the  right  to  buy  on  the  faith  of  what  ap- 
peared of  record,  and  was  not  bound  to  make 
further  inquiry  as  to  the  time  of  the  execution  of 
the  mortgage. 

(5)  "  The  terre  tenant,  as  purchaser  aforesaid, 
cannot  be  affected  by  any  matters  in  pais^  as  to 
the  time  of  the  execution  of  the  mortgage. 

(6)  '*  The  mortgagee,  by  accepting  the  mort- 
gage and  putting  it  on  record,  decbured  to  the 
world  that  the  facts  asserted  in  it  were  true ;  he 
is  therefore  estopped  as  against  a  bona  fide  pur- 
chaser for  value  at  a  judicial'  sale,  from  averring 
that  the  mortgage  was  executed  on  a  day  dif- 
ferent from  that  on  which  it  bears  date. 

(7)  '*The  plaintiff  was  the  owner  of  two 
mechanics'  liens  preceding  the  entry  of  his 
mortgage,  and  also  preceding  the  judgment  un- 
der which  the  land  was  sold.  He  was  paid  the 
amount  of  his  liens  from  the  proceeds  of  the 
sheriffs  sale,  the  same  being  a  substitute  for  the 
legal  title  then  sold.  He  is  therefore  estopped 
from  saying  that  these  liens  were  not  prior  to 
his  mortgage. 

(8)  ''Although  the  deed  from  Robert  Neely 
to  the  mortgagor  may  have  been  delivered  on  or 
about  the  14th  or  17th  of  January,  1876,  yet  if 
the  jury  believe  that  Robert  Neely  directed  that 
it  should  be  executed  on  the  ist  of  January,  he 
is  estopped,  under  the  circumstances,  to  deny  as 
against  the  terre  tenant  in  this  case  that  the  deed 
was  not  executed  on  the  day  on  which  it  bears 
date. 

(9)  "Under  the  evidence  in  this  case  the 
plaintiff  is  not  entitled  to  recover." 

The  charge  of  the  Court  was  as  follows: 
"  The  Court  answers  all  the  points  of  the  defend- 
ant in  the  negative,  for  the  reason  given  upon  the 
motion  for  a  new  trial,  which  need  not  now  be 
repeated. 

"  I  need  not  detain  you  with  any  lengthy  re- 
marks respecting  this  case.  The  question  in- 
volved is  virtually  a  question  of  law,  on  which 
the  parties  very  properly  desire  the  opinion  of 
the  Court  of  last  resort.  We  have  had  occasion 
to  consider  the  question  heretofore,  and  have 
already  passed  our  judgment  upon  it.  We  charge 
you  now  that  if  you  find  that  the  deed  and  mort- 
gage— the  deed  made  by  Mr.  Neely  and  the 
mortgage  received  by  him  for  purchase-money — 
were  delivered  at  the  time  spoken  of  by  witness 
McLean,  president  of  the  machine  company, 
on  the  17th  of  January  instead  of  the  ist  day 
of  January,  when  they  bear  date,  your  verdict 
will  be  for  the  plaintiff.  I  repeat,  if  these  in- 
struments were  delivered  on  the  1 7th  of  January, 
as  testified  to  by  Mr.  McLean,  instead  of  the  ist 


of  January  when  they  bear  date,  and  when  with- 
out this  testimony  it  would  be  presumed  they 
would  be  delivered,  your  verdict  will  be  for  the 
plaintiff.  And  I  must  say  to  you,  there  is  no 
contradiction  of  Mr.  McLean,  the  only  witness 
who  speaks  to  the  point,  and  that  he  is  positive 
about  it,  that  the  deed  was  delivered  on  that 
day.  I  see  nothing  in  the  case  to  create  a  doubt 
of  the  accuracy  of  his  belief,  or  the  justness  of 
his  statement." 

Verdict  for  plaintiff  for  I41 12.50  and  judg- 
ment thereon.  The  defendant  took  this  writ, 
assigning  for  error  the  admission  of  the  evidence 
excepted  to,  the  refusal  to  affirm  the  points  pre- 
sented, and  the  charge  of  the  Court,  as  above 
quoted.     The  case  was  submitted  on  the  briefs. 

W.  B.  IVaddeUand  P.  F.  Smith,  for  plaintiff 
in  error. 

This  mortgage  was  recorded  sixty-two  days 
after  its  date,  and  the  purchaser  was  not  bound 
to  look  further  than  the  record  for  his  title. 

Mode's  Appeal,  6  W.  &  S.  280. 

Jaques  v.  Weeks,  7  W.  261. 

Coyne  v.  Souther,  1 1  Sm.  457. 

The  policy  of  the  law  is  that  judicial  sales  shaB 
be  made  clear  of  all  reasonable  doubt,  and  thus 
that  the  debtor  may  realize  the  most  from  his 

Property  and  his  creditors  be  paid ;  but  if  bid- 
ers  are  to  be  obliged  to  make  all  manner  of 
inquiries  in  pais  where  a  doubt  as  to  the  accu- 
racy of  the  record  can  be  raised,  there  would  be 
but  few  bidders,  and  those  at  small  sums ;  it 
*' would  cast  a  ruinous  obscurity  over  the  bid- 
dings" (Mix  V.  Ackla,  7  Watts,  316J.  A  pur- 
chaser of  the  legal  title  cannot  be  affected  by  a 
latent  equity  of  which  he  has  not  actual  notice, 
or  which  does  not  appear  on  some  deed  neces- 
sary to  the  deduction  of  his  title. 

Peebles  v,  Reading,  8  S.  &  R.  484. 
A  deed  is  presumed  to  be  delivered  on  the 
day  it  bears  date,  and  the  acknowledgment  on  a 
subsequent  date  does  not  afifect  the  presumption. 

Hall  r.  Benner,  I  Pa.  407. 

2  Bl.  Comm.  306,  note  1 8. 
Neely  was  estopped  as  against  the  innocent 
purchaser  by  his  assertion  in  the  deed  that  it 
was  executed  on  January  ist. 

Ayres  v.  Wattson,  7  Sm.  360. 

Chapman  v.  Chapman,  9  Sm.  214. 

Alfred  P,  Reid,  contra. 
,  The  records  of  the  recorder's  office  are  not 
presumed  to  be  of  absolute  verity. 
Fleming  v,  Pany,  12  H.  52. 
Purchase-money  mortgages  are  liens  from  tl^ 
time  of  their  execution,  and  their  efficacy  is  only 
restricted  bjr  the  Act  requiring  them  to  be  re- 
corded withm  sixty  days. 

Bratton's  Appeal,  8  Barr,  167. 

A  purchaser  may  rely  upon  the  act  of  an  offi- 
cial in  the  strict  line  of  his  duty,  as  required  by 
statute,  and  no  further. 
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Musser  v.  Hyde,  2  W.  &  S.  314. 

LaDcaster  v,  5>mith,  17  Sm.  427. 

Angier  v.  Schieffelin,-  22  Sm.  106. 
Whatever  does  or  ought  to  put  a  party  upon 
inquiry  is  equivalent  to  notice ;  and  this  being 
a  purchase-money  mortgage  was  not  discharged. 

Knoufrz>.  Thompson,  4  H.  364. 

Cake's  Appeal,  ii  H.  187. 
There  is  no  proof  that  the  purchaser  relied 
upon  these  facts,  nor  that  he  has  suffered  any 
injury ;  he  is  then  in  no  position  to  invoke  an 
estoppel. 

May  5 ,  1S79.  The  Court.  The  contention 
of  the  plaintiff  in  error  is,  that  the  mortgage  on 
which  the  scire  facias  in  this  case  issued,  was 
divested  by  the  sheriff's  sale,  at  which  he  became 
purchaser  of  the  mortgaged  premises.  It  is  con- 
ceded that  the  mortgage,  as  expressed  on  its 
face,  was  given  to  secure  purchase-money,  and 
if  recorded  within  sixty  days  from  the  execution 
thereof,  was  undoubtedly  the  first  lien  on  the 
land,  and  consequently  not  divested  by  the  sale, 
unless  its  date  raises  a  conclusive  presumption 
as  to  the  time  of  its  execution.  On  the  other 
hand,  if  not  recorded  in  time,  the  mechanics' 
liens,  although  subsequently  entered,  were  first 
in  order,  because  they  related  back  to  the  com- 
mencement of  the  building,  and  attached  to  the 
equitable  interest  which  the  mortgagor  had  ac- 
quired before  the  conveyance  of  the  legal  title. 
The  deed  and  mortgage  were  dated  January  i, 
1876,  and  the  latter  was  not  recorded  until  the 
sixty-second  day  thereafter.  In  the  absence  of 
proof  to  the  contrary,  the  presumption  would 
be  that  they  were  executed  and  exchanged  on 
the  day  they  bear  date.  Assuming  this  to  be  so, 
the  mortgage,  having  thus  lost  its  priority,  was 
postponed  to  the  mechanic's  lien,  and  conse* 
quently  divested  by  the  sheriffs  sale  under  the 
subsequent  judgment.  It  was  clearly  shown, 
however,  that  the  deed  and  mortgage  were  both 
executed  after  their  date,  and  within  sixty  days 
of  the  time  the  latter  was  recorded. 

This  being  established,  it  was  held  that  the 
mortgage  continued  to  be  the  first  lien,  and  was 
not  divested  by  the  sheriffs  sale.  The  introduc- 
tion of  parol  evidence  to  prove  the  actual  date 
of  execution,  and  the  legal  effect  given  to  it  by 
the  Court,  form  the  sole  grounds  of  exception 
on  the  part  of  the  plaintiff  in  error.  He  contends 
that  his  rights  as  a  purchaser  at  the  judicial  sale 
are  to  be  determined  by  the  proper  record  of 
liens,  and  by  what  appeared  as  the  registry  of  the 
mortgage  at  the  time  of  the  sale,  and  not  by  what 
was  proved  aliunde  as  to  the  time  it  was  in  fact 
executed ;  in  other  words,  that  as  to  time,  the 
date  of  the  mortgage  must  be  conclusively  taken 
to  be  the  date  or  time  of  its  execution,  and  that 
parol  evidence  is  not  admissible  to  show  that  in 
point  of  fact  it  was  subsequently  executed  and 


delivered.  The  exceptions  relied  on  by  the 
plaintiff  in  error  resolve  themselves  substantially 
into  two  questions  of  law :  the  legal  effect  of 
what  the  records  of  the  Court  and  the  registry 
of  the  mortgage  exhibited  at  the  time  of  the 
sheriff's  sale,  and  the  question  of  estoppel.  The 
mechanics'  claims,  filed  May  8,  1876,  and  sub- 
sequently, might  be  resorted  to  by  the  purchaser 
for  the  purpose  of  ascertaining  when  the  liens 
were  filed,  and  how  far  back  they  related. 

This,  in  connection  with  information  derived 
aliunde^  would  probably  inform  him  that  these 
liens  attached  to  the  equitable  interest  of  the 
mortgagor  before  the  legal  title  was  acquired. 
So  far  as  the  record  of  these  claims  was  con- 
cerned, he  might  rely  implicitly  on  what  was 
there  represented.  Like,  all  judicial  records, 
made  up  potentially,  if  not  actually,  under  the 
eye  of  the  Court,  the  proper  averments  of  record 
imported  verity,  and  might  be  taken  as  his  guide 
in  bidding  at  the  sheriff's  sale.  As  a  general 
rule,  a  purchaser  is  not  bound  to  look  beyond 
the  judgment  docket  for  liens  that  should  there 
appear.  (Coyne  v.  Souther,  11  P.  F.Smith, 
457.)  It  IS  different,  however,  with  the  registry 
of  deeds  and  mortgages.  The  chief  object  of  re- 
cording them  is  to  give  actual  as  well  as  construc- 
tive notice  to  everybody  of  title  and  incumbrances 
thereon,  and,  apart  from  notice,  the  only  effect 
given  to  recorded  instruments  by  the  statute  is 
to  make  certified  copies  thereof  evidence,  and  in 
case  of  mortgages  to  provide  that  they  shall  not 
be  liens  until  left  for  record,  except  mortgages 
for  purchase-money,  which  continue  to  be  liens 
from  the  date  of  their  execution,  if  recorded 
within  sixty  days  thereafter. 

In  Cake's  Appeal  (11  Harris,  186)  the  record 
of  the  mortgage  did  not  exhibit  it  as  a  first  lien. 
It  was  for  purchase-money,  but  the  conveyance 
was  dated  several  months  before  its  entry,  judg- 
ments had  been  obtained  against  the  equitable 
title,  and  from  the  face  of  the  record  i^peared 
to  have  closed  in  upon  the  legal  estate  ahead  of 
the  mortgage,  and  yet  upon  proof  that  the  deed 
had  been  antedated,  and  the  mortgage  recorded 
within  sixty  days  from  the  time  it  was  actually 
executed  and  delivered,  it  was  held  that  the  lien 
of  the  mortgage  was  not  divested,  but  that  it 
still  bound  the  land  in  the  hands  of  the  purchaser. 
The  question  in  that  case  arose  on  distri- 
bution of  the  proceeds  of  sale,  but  that  is  unim- 
portant, for  after  refusing  to  permit  the  mortgagee 
to  participate  in  the  proceeds,  and  turning  him 
over  to  the  land,  it  would  come  with  bad  grace 
to  say  that  the  purchaser  might  refuse  payment 
and  remit  him  to  the  proceeds.  Whilst  it  is 
true,  as  a  general  rule,  according  to  Magaw  v. 
Garrett  (i  Casey,  322),  and  other  cases,  that  a 
purchaser  need  not  look  beyond  the  record  for 
liens  and  incumbrances,  it  is  not  tmiversally  so. 
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There  are  several  exceptions,  and  in  some  of 
them  the  safety  of  purchasers  is  not  consulted. 
Generally,  the  record  furnishes  no  notice  of  me- 
chanics* liens  until  they  have  run  for  a  consider- 
able time.  The  existence  of  a  purchase-money 
mortgage  may  appear  at  any  time  within  sixty 
days  after  its  execution,  and  it  is  not  necessary 
even  then  to  disclose  on  its  face  the  material  fact 
that  it  is  for  purchase-money,  nor  the  time  when 
it  was  executed,  without  which  knowledge  the 
purchaser  can  form  no  reliable  judgment  respect- 
ing the  liens. 

Guthrie  v.  Watson  is  a  case  in  which  a  person 
after  acquiring  an  equitable  interest  in  land,  con- 
fessed a  judgment,  and  months  afterwards 
accepted  a  conveyance  of  the  legal  title.  The 
record  did  not  show  that  the  judgment  was  a 
lien  on  the  land  thus  acquired,  nor  suggest  any- 
thing pointing  towards  it.  The  land  appeared 
to  be  subsequently  acquired  and  unincumbered, 
and  yet  a  purchaser  was  bound  to  take  notice  of 
the  incumbrance,  and  hold  subject  to  it  So 
that  it  is  not  universally  true  that  a  purchaser 
may  content  himself  with  an  inspection  of  the 
record.  There  are  many  facts  outside  the  record 
about  which  he  must  inquire,  or  suffer  the  con- 
sequences. There  was  quite  sufficient  in  this 
case  to  put  the  purchaser  on  notice.  Whatever 
puts  a  party  on  inquiry  amounts  to  notice,  pro- 
vided the  inquiry  becomes  a  duty,  as  in  the  case 
of  purchasers  and  creditors,  where  the  inquiry, 
if  pur^ied,  would  lead  to  knowledge  of  the 
requi^te  &cts.  (Mulliken  v.  Graham,  22  Smith, 
490).  The  mortgage  shows  upon  its  face  that 
it  was  taken  to  secure  purchase-money  of  the 
land  therein  described,  and  that  the  mortgagee 
intended  to  preserve  his  lien,  which  could  only 
be  done  by  recording  the  mortgage  within  sixty 
days  from  die  time  it  was  executed  and  delivered. 
This,  in  connection  with  the  fact  that  only 
sixty-two  days  had  elapsed  between  the  date  and 
the  entry,  should  have  suggested  inquiry  as  to 
whether  it  was  not  antedated.  It  appeared 
further,  that  it  was  not  acknowledged  until  the 
29th  February,  only  two  days  before  it  was  re- 
corded. 

While  it  is  true  that  it  might  have  been  deliv- 
ered before  it  was  acknowledged,  such  a  transac- 
tion in  regard  to  a  mortgage  would  be  so 
exceptional  and  extraordinary  as  to  excite 
inquiry.  Again,  the  alderman  before  whom  the 
acknowledgment  was  taken  was  a '  subscribing 
witness  to  the  execution  and  delivery  of  the 
mortgage,  from  which  it  would  naturally  be  in- 
ferred that  the  acknowledgment  was  simultaneous 
with  the  execution  and  delivery.  The  same 
may  be  said  in  regard  to  the  deed.  Its  acknowl- 
edgment is  of  a  Utter  date  than  the  deed  itself, 
and  the  magistrate  before  whom  it  was  taken  is 
also  a  subscribing  witness  to  the  execution  and 


delivery.  These  circumstances,  all  of  whidi 
appear  on  the  face  of  the  paper,  were  sufficient 
to  repel  the  inference  which  would  otherwise 
have  arisen  from  their  dates,  and  were  quite  suf- 
ficient to  put  the  purchaser  on  inquiry,  and  thus 
visit  him  with  notice.  There  was  no  error  in 
admitting  parol  evidence  to  prove  the  actual 
date  of  delivery,  nor  in  the  controlling  effect 
given  to  the  fact  which  the  testimony  clearly 
established.  And,  in  addition,  there  was  quite 
enough  on  the  face  of  the  papers  themselves  to 
make  it  the  duty  of  the  purcna^r  to  inquire.  If 
he  had  done  so,  he  would  have  been  fully  in- 
formed that  the  mortgage  was  the  first  lien,  and 
would  not  be  divested  by  the  sheriflTs  sale. 
There  are  no  facts  in  the  case  out  of  which  es- 
toppel could  arise. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


May,  'So,  14. 


Imler  v.  Imler. 


M«7 10,  i88a 


Judgment  note — Attorney  s  fees  for  collection. 

Upon  a  judgment  fcr  I2600,  by  warrant  of  attoney, 
containing  the  danse  <*with  attorney's  fees  for  collec- 
tion," most  of  the  debt  was  paid  voluntarily,  and  the 
judgment  was  opened  and  went  to  a  jury  upon  a  con- 
tested payment  of  ^192.  The  jury  decided  In  mvor  of  the 
plaintifT,  and  the  Court,  on  a  reserved  point,  allowed  I103 
attorney's  commissions  on  #2600,  according  to  a  fee  bill 
agreed  upon  by  members  of  the  bar: 

Held  (affirming  the  judgment  of  the  Court  below),  that 
this  was  not  excessive,  as  there  was  litigation,  and  the 
labor  of  counsel  would  have  been  no  greater  had  the  ver- 
dict been  for  the  whole  face  of  the  judgmeot. 

The  contract  was  one  of  indemnity. 

Daly  V.  Maitland,  7  Weekly  Notes,  103,  followed. 

Error  to  the  Common  Pleas  of  Bedford 
County. 

Susanna  Imler  gave  her  note  to  her  son,  Thos. 
Imler,  December  39,  1&74,  for  ^2600,  payable 
in  three  equal  annual  instalments,  commencing 
April  I,  1875.  The  note  contained  a  warrant 
of  attorney  to  confess  judgment,  ^^with  attor- 
neys fees  for  collections^  and  was  entered  of 
record.  The  note  was  given  for  the  purchase- 
money  of  land.  The  first  two  payments  were 
made  promptly,  and  a  part  of  the  third,  and  an 
execution  having  been  issued  for  the  balance, 
including  a  commission  of  ^103,  which  was  cal- 
culated on  the  sum  of  I2600,  according  to  a  fee 
bill  adopted  by  the  members  of  the  bar  of  Bed- 
ford County,  she  applied  to  have  the  judgment 
opened,  on  the  ground  that  she  had  paid  the 
whole  debt,  a  part  of  said  payment  being  made 
by  the  payment  of  a  judgment  in  favor  of,  John 
B.  Smith  against  Thomas  Imler,  for  ti^^-l^n 
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-which  was  a  lien  on  the  land  at  the  time  of  the 
sale. 

'  The  petition  prayed  the  Court  to  strike  oflf  the 
commission  of  I103,  on  the  ground  that  the 
money  was  paid  promptly,  and  no  execution  was 
issued  until  the  whole  amount  had  been  paid  or 
tendered. 

The  plaintiff's  answer  alleged  that  the  Smith 
judgment  was  a  forgery,  and  ought  not  to  have 
been  paid  by  Susanna  Iraler. 

The  Court  (Hall,  P.  J.)  opened  the  judg- 
ment, and  the  case  was  tried  by  a  jury,  un- 
der the  following  instructions  upon  the  question 
raised  by  the  petition  and  answer:  ''TTie  only 
question  of  fact  in  dispute  is  whether  Thomas 
Imler  signed  the  Smith  note — is  his  signature 
genuine  ?  The  burden  of  proving  this  is  for  the 
defendant,  Susanna  Imler.  Dubois,  who  attests 
the  signature  as  witness,  has  not  been  called. 
John  Imler  testifies  that  Thomas  admitted  to  him 
that  the  note  was  genuine,  and  also  that  he 
knows  his  writing,  and  the  signature  is  genuine. 
Imler  swears  he  never  signed  it.  The  real  dis- 
pute is  the  sum  of  ^192.56,  with  interest  from 
2d  April,  1877.  If  Thomas  Imler  signed  the 
note  of  E.  Y-.  Imler  to  Smith,  as  surety,  Susanna 
Imler  had  a  right  to  pay  the  19192.56,  and  to 
have  credit  for  it  on  this  judgment. 

"  As  to  the  commissions  of  the  attorney,  the 
aefendant  does  not  deny  that  the  money  was  all 
collected  by  the  attorneys,  Messrs.  Longenecker 
&  Russell,  and  that  by  the  terms  of  the  contract 
five  per  cent.,  amounting  to  ;?io3,  is  due,  unless 
the  Court  should  be  of  opinion  as  a  matter  of 
law,  that  the  money  must  have  been  collected 
by  execution.  This  point  we  reserve  to  be  de- 
termined on  a  proper  motion."  Exception  to 
defendant. 

Verdict  for  the  plaintiff  for  ;?3i9.36,  ''subject 
to  opinion  of  Court  on  attorney's  commission.*' 
On  motion,  the  Court  refused  a  new  trial,  and 
entered  judgment  for  plaintiff  on  the  point  re- 
served, whereupon  the  defendant  took  this  writ, 
assigning  as  error  the  instruction  of  the  Court 
that  the  burden  of  proving  that  Thomas  Imler 
signed  the  Smith  note  was  upon  Susanna  Imler  -, 
and  in  sustaining  the  attorney'?  commission,  the 
debt  not  having  been  collected  by  execution. 

y.  B.  Cessna^  for  plaintiff  in  error. 

The  Smith  judgment  was  never  opened,  and 
must  be  presumed  to  be  right.  It  cannot  be 
treated  as  a  nullity. 

Hageman  r.  Sausberry,  24  Sm.  280. 

Halter's  Appeal,  5  W.  &  S.  473. 

Second  Nat.  Bank's  Appeal,  6  Weekly  Notes,  153. 

The  judgment,  except  if  19 2,  amount  of  the 
Smith  judgment  in  controversy,  was  paid  before 
judgment.  No  attorney  was  necessary,  as  there 
was  no  litigation.  The  fee  must  be  reasonable, 
and  it  must  be  earned. 
,        Daly  V.  Maitland,  7  Weekly  Notes,  103. 


Russell  &*  Longenecker y  contra. 

The  case  was  tried  on  the  issue  of  fact  raised 
by  the  petition  and  answer,  and  that  question 
was  the  validity  of  the  Smith  judgment.  The 
verdict  of  the  jury  finds  that  that  judgment  was 
fraudulent. 

The  attorney's  commission  of  I103  was  not 
unreasonable,  and  the  jury  found  the  amount. 

The  Court  reserved  the  question  whether  the 
^2600  should  have  been  collected  by  execution, 
and  decided  that  it  wa^  not  proper  to  reduce  the 
amount. 

In  Daly  v.  Maitland,  cited  by  plaintiff  in  error, 
the  Court  say  they  will  not  review  the  exercise 
of  a  sound  discretion,  unless  the  commission 
allowed  is  plainly  excessive. 

June  19,  1880.  The  CotJRT.  There  is  no 
merit  in  the  first  assignment  of  error.  Even  if 
the  burden  of  showing  that  the  signature  to  the 
note  upon  which  the  judgment  No.  238,  April  7, 
1874,  was  entered,  was  genuine,  was  not  upon 
the  defendant  below  she  has  no  reason  to  com- 
plain, as  the  record  shows  she  voluntarily  as- 
sumed such  burden  before  the  jury.  Having  as- 
sumed it  and  obtained  the  conclusion  to  the  jury, 
it  is  no  just  cause  of  complaint  that  the  Court 
below  adopted  her  own  view  of  her  duty. 

The  2d,  3d,  and  4th  assignments  refer  to  the 
single  question  of  the  attorney's  commissions, 
and  may  be  considered  together.  The  judgment 
note  in  controversy  was  for  ^2600,  payable  in 
instalments,  with  interest  and  ''attorney's  fees 
for  collection."  The  plaintiff  moved  to  Ne- 
braska, and  left  the  note  with  his  attorneys  at 
Bedford  for  collection.  The  defendant  paid 
most  of  the  instalments  within  a  short  time  after 
maturity  and  without  legal  process.  The  princi- 
pal contention  was  over  the  Smith  judgment  of 
$192.56,  which  was  paid  by  the  defendant.  As 
the  judgment  was  a  lien  upon  the  land  she  bought 
of  the  plaintiff,  the  payment  would  have  been 
well  enough,  if  the  latter  had  no  defence  to  it. 
But  unfortunately  for  the  defendant  the  plaintiff 
alleged  that  the  note  upon  which  the  Smith  judg- 
ment was  entered  was  a  forgery,  and  the  jury  in 
the  trial  below  found  the  fact  to  be  so.  The 
amount  of  attorney's  commissions  claimed  and 
allowed  was  $103,  and  it  was  urged  that  this  was 
an  unreasonable  fee  for  the  collection  of  a  note 
of  $2600,  all  of  which  except  the  small  sum  in- 
cluded in  the  verdict,  was  paid  voluntarily.  The 
further  point  was  raised  that  as  to  so  much  of  the 
note  as  was  not  collected  by  execution,  no  com- 
missions could  be  charged. 
<  The  obvious  intention  in  this  and  like  stipula- 
tions in  instruments  for  the  payment  of  money 
is  that  the  creditor  shall  be  indemnified  for  his 
reasonable  expense  of  counsel  fees  in  collecting 
the  money.     That  is  to  say,  where  it  becomes 
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necessary  to  employ  counsel  to  collect  the 
money,  the  debtor  shall  be  subjected  to  the  ex- 
pense thereof,  not  exceeding  tiie  agreed  limit. 
It  was  never  intended,  nor  can  we  permit  such  a 
clause  to  be  used,  to  compel  a  debtor  to  pay  at- 
torney's commissions  when  the  latter  does  not 
dispute  the  claim  and  pays  at  maturity.  In  such 
cases  there  is  no  necessity  for  the  intervention  of 
an  attorney.  Where,  however,  an  attorney  has 
been  employed  in  good  feith,  by  reason  of  the 
neglect  or  the  refu^  of  the  defendant  to  pay, 
the  fact  that  the  money  has  been  paid  to  the  at- 
torney without  execution,  does  not  relieve  the 
defendant  from  his  agreement  to  pay  a  reasona- 
ble attorney's  commission,  for  the  reason  that  the 
creditor's  liability  to  the  attorney  has  attached. 
The  contract  is  one  of  indemnity,  and  if  the  de- 
fendant, by  his  neglect  or  refusal  to  pay,  has  sub- 
jected his  creditor  to  the  necessity  of  employing 
counsel,  why  should  he  not  pay?  The  attorney 
deducts  his  commissions  even  where  no  execution 
or  other  legal  process  is  issued,  and  if  the  de- 
fendant cannot  be  made  to  pay,  the  creditor  has 
no  indemnity,  and  the  clause  means  nothing. 

How  much  is  the  defendant  entitled  to  pay  as 
such  indemnity?  Such  agreements  were  for- 
merly uniformly  drawn  at  the  rate  of  five  per 
cent.  This  Court  held  that  an  arbitrary  chefrge 
of  five  per  cent,  in  all  cases  could  not  be  sus» 
tained.  That  only  a  reasonable  compensation 
could  be  recovered,  the  amount  of  which  in  each 
case  must  rest  in  the  sound  discretion  of  the 
Court.  Accordingly  in  Daly  v.  Maitland  (7 
Weekly  Notes,  103),  which  was  a  scire  facias 
to  collect  a  mortgage  of  ;?  14,000,  the  commis- 
sions were  reduced  from  five  to  two  per  cent. 

We  are  asked  to  say  that  the  amount  allowed 
in  the  case  in  hand  is  excessive.  The  agreement 
was  not  for  five  per  cent.,  but  for  '*  attorneys* 
commissions  for  collection."  The  amount  al- 
lowed was  ;?io3.  This  is  less  than  five  per  cent, 
and  agrees  with  the  tariflf  of  charges  fixed  by  the 
Bedford  County  Bar.  The  amount  may  seem 
large  in  proportion  to  the  verdict.  But  this  is  a 
matter  which  the  defendant  would  have  done 
well  to  consider  before  she  entered  upon  the  ex- 
pensive, vexatious,  and  often  unprofitable  business 
of  litigation.  The  amount  of  time  and  labor  re- 
quired on  the  part  of  counsel,  would  have  been 
no  greater  had  the  verdict  been  for  the  whole 
face  of  the  note.  There  was  a  suit  and  trial  in  the 
Court  below,  and  an  argument  here.  It  was  said 
in  Daly  v.  Maitland  (supra),  *' In  general  this 
Court  will  not  review  the  exercise  of  a  sound  dis- 
cretion by  an  inferior  Court  upon  such  a  question, 
and  the  presumption  will  alwa)rs  be  in  favor  of 
their  decision,  unless  it  is  plainly  excessive,  or  as 
appears  to  have  been  the  case  here,  founded  on 
the  mistaken  idea  that  they  had  no  equitable 
power  to  interpose  and  moderate   the  agreed 


amount. "  Appljring  this  sound  rule  of  our  latest 
decision  upon  this  subject  to  the  case  in  bond, 
we  are  not  prepared  to  say  that  the  amount 
allowed  is  so  plainly  excessive,  as  to  justify  us  in 
reversing  the  decision  of  the  Court  below. 

Judgment  affirmed. 

Opinion  by  Paxson  J.  Sterrett  and  Truh- 
KEY,  J.  J.,  dissent  to  allowance  of  attorneys'  com- 
missions, except  on  the  sum  which  remained  un- 
paid when  the  judgment  was  opened. 

Sharswoop,  C.  J.,  and  Green,  J.,  absent. 


March  I,  i88a 

City  of  Allentown  v.  Howen 

Municipal  claim —  Water-frontage  tax — Cities  of 
the  third  class — Allentown — Defective  regis- 
tration of  unpaid  taxes — Municipal  corpora- 
tions— Act  of  May  23,  1S74,  sects.  j6  andjj 
—  What  a  sufficient  registration  of  th£  lien  to 
support  a  scire  facias — Act  of  April  21,  i8j8, 
sec.  p — Amendment  permissible y  when  without 
prejudice. 

Registration  of  lien  for  unpaid  water-frontage  tax,  con* 
taining  neither  location  nor  description  of  real  estate,  is 
defecuve  and  insufficient  to  support  d  scire  fadas. 

Registration,  in  order  to  furnish  constrictive  notice  to 
purchasers  and  subsequent  incumbrancers  of  the  nature 
and  duration  of  the  lien,  should  contain  at  least  a  brief 
description  of  the  property,  including  its  location,  the 
amount,  date,  and  nature  of  the  assessment. 

To  support  a  scire  facias  the  property  shouH  be  des^- 
nated  with  such  certainty  as  to  enable  the  sheriff  to  exe- 
cute the  levari  facias,  but  it  is  unnecessary  to  confonn 
strictly  to  all  the  requbites  of  a  mechanic's  lien.  The 
name  of  the  contractor  or  material  men  need  not  beg^en, 
nor  is  a  bill  of  particulars,  necessary. 

The  Act  of  April  21, 1858,  is  a  general  Act  under  which 
amendment  is  allowable  when  without  prejudice  to  inter- 
vening rights. 

Error  to  the  Common  Pleas  of  Lehigh  Co. 

Scire  facias  sur  municipal  claim  for  water- 
frontage  tax  by  the  city  of  Allentown  against 
Harrison  Hower, 

On  Feb.  9, 1876,  the  city  of  Allentown,  which 
was  incorporated  as  a  city  of  the  third  class  un- 
der the  Act  of  May  23,  1874,  known  as  the 
Municipal  Corporations  Act,  registered  a  lien  for 
unpaid  water-frontage  tax  against  the  property  of 
the  defendant.  The  tax  was  assessed  June  i, 
1875,  and  registered  in  the  Court  of  Common 
Pleas  of  Lehigh  County,  for  ^35,  of  January 
Term,  1876,  No.  loii.  On  March  8,  i876,a 
sci.  fa.  was  issued  against  the  defendant  on  this 
lien,  as  of  April  Term,  1876,  213,  and  on  May 
6,  1876,  judgment  was  entered  for  the  plaintiff 
for  want  of  an  affidavit  of  defence.     On  April 
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29, 1876,  the  defendant  took  a  rule  to  show  cause 
why  the  writ  of  scire  facias  should  not  be  quashed, 
which  the  Court  on  July  3, 1876,  made  absolute. 
A  rule  was  then  taken  to  show  cause  why  the 
lien  registered  as  of  January  Term,  1876,  should 
not  be  stricken  off  on  the  ground  that  it  set  forth 
no  description  of  the  property.  The  plaintiff  on 
July  8,  1876,  filed  a  petition  for  leave  to  amend 
the  lien,  reciting  a  fall  description  of  the  prop- 
erty and  amount  of  the  claim.  Upon  a  hearing 
on  a  rule  to  strike  off  the  claim,  and  on  the  rule  to 
amend  the  lien^  Albright,  P.  J.,  delivered  an 
opinion,  making  the  rule  to  strike  off  absolute, 
and  discharging  the  rule  to  amend. 

The  plaintiff  took  this  writ,  assigning  for  error 
the  action  of  the  Court  in  striking  off  the  lien 
and  discharging  the  rule  to  amend. 

^.  E.  Wright  and  /.  M.  Kessler,  City  So- 
licitor, for  plaintiff  in  error. 

The  Act  of  May  23,  1874,  does  not  require, 
as  the  Court  below  erroneously  held,  that  the 
claim  filed  should  contain  a  full  description  of 
the  real  estate  sought  to  be  charged.  The  word 
**  register"  is  to  be  construed  in  its  ordinary  sig- 
nification, and  not  in  the  strained  and  unusual 
sense  contended  for  on  the  other  side.  To  hold 
that  the  city  should  be  compelled  to  file  liens 
m  the  nature  of  the  mechanics*  liens  for  every 
tax  against  realty  remaining  unpaid  is  to  place 
a  burden  upon  a  municipality,  beyond  the  legis- 
lative intent,  and  opening  up  a  way  of  escape 
to  delinquent  tax-payers.  It  is  contended  that 
there  can  be  no  proceeding  on  the  registry  in  the 
nature  of  a  sci.  fa.,  because  the  sci.  fa.  is  a  pro- 
ceeding in  rem.  But  there  is  nothing  more  on 
the  record  in  a  recognizance  for  bail,  and  yet  a 
scire  facias  sur  recognizance  is  an  almost  daily  oc- 
currence in  practice. 

The  amendment  was  proper,  for  it  was  based 
upon  the  general  Act  of  April  21,  1858,  sec- 
tion 9. 

JEdward  Harvey^  for  the  defendant  in  error. 

Under  the  Act  of  May  23,  1874,  it  is  essen- 
tial to  the  validity  of  a  lien  that  it  contain  a  cor- 
rect and  detailed  description  of  the  tax,  the  name 
of  the  owner  chargeable,  and  a  reference  to  the 
realty.  Upon  this  lien  a  sci.  fa.  cannot  issue,  for 
the  registry  of  the  lien  shows  neither  location 
nor  description  of  the  property  upon  which  to 
make  a  levy.  The  lien  is,  therefore,  fatally  de- 
fective. 

City  V,  Wood,  4  Phila.  156. 
Pittsborgh  v,  Cluley,  16  Sm.  449. 
Commissioners  v,  Fianigan,  3  Phila.  458. 

The  Act  of  April  23,  1858,  is  a  local  Act,  for 
it  is  supplemental  to  an  Act  incorporating  the 
city  of  Philadelphia.  The  amendment,  there- 
fore, is  matter  of  grace  not  of  right. 

But  there  was  nothing  on  the  record  to  amend 
by. 


A  mechanic's  lien  cannot  be  amended  after  the 
statutory  period  of  filing  it. 
Dearie  v.  Martin,  28  Sm.  55. 
Nor  can  it  be  amended  by  an  alteration  of  the 
description  of  the  premises. 

Armstrong  v,  HaUoweil,  ii  Casey,  485. 

May  3,  1880.  The  Court.  The  claim 
against  the  defendant  was  for  "water-frontage 
tax,"  regularly  assessed  for  water-pipe,  laid  in 
front  of  his  property  on  the  south  side  of  Walnut 
Street.  The  tax  not  having  been  paid  within  the 
time  required,  was  registered  in  the  city  lien 
docket ;  and  the  defendant  contends  that  the 
registration  was  so  fatally  defective,  that  the 
Court  was  right  in  striking  off  the  claim. 

The  Municipal  Corporation  Act,  providing 
among  other  things,  for  extending  the  supply  of 
water,  requires  the  clerk  of  the  department  to 
make  a  list  of  all  the  owners  of  houses,  lots  and 
buildings,  on  each  side  of  the  street  through 
which  water-pipes  are  extended,  and  charge  each 
respectively  such  rate  per  foot  front  as  may  be 
fixed  by  ordinance.  The  charge  so  made  is  to 
be  collected  as  city  taxes,  and  if  not  paid  within 
the  time  prescribed,  the  same  shall  be  registered 
in  the  manner  provided  for  registering  unpaid 
city  and  school  taxes  on  real  estate,  with  like 
force  and  effect,  as  to  lien  against  such  property 
and  subject  in  all  respects  to  like  mode  of  pro  • 
cedure  and  remedy  for  recovery  of  the  same. 
(Piurdon,  1925,^1.  144  and  145.)  The  36th 
section  of  the  Act  providing  for  the  annual  levy 
and  collection  of  city  taxes,  directs  the  treasurer 
to  receive  and  collect  taxes  until  and  including 
the  first  day  of  January,  after  which  he  shall  fur- 
nish a  correct  and  detailed  statement  of  delin- 
quent taxes,  respectively  due  upon  real  estate  to 
the  city  solicitor,  who  shall  cause  the  same  to  be 
registered  in  the  city  lien  docket ^  in  the  prothon- 
otary's  office,  in  the  name  of  the  city,  and 
against  the  person  or  persons  charged  therewith; 
and  all  taxes  so  registered  shall  be,  and  continue 
to  be,  liens  on  the  real  estate  upon  which  they 
have  been  assessed  for  the  term  of  five  years, 
from  the  date  of  the  levy.  (Purdon,  1916,  pi. 
96  and  97.)  The  next  section  provides,  that  re- 
covery may  be  had  on  claims  for  taxes,  water- 
frontage  tax,  etc.,  in  the  Coiwt  of  Common 
Pleas,  **  by  action  of  debt  ...  or  by  scire 
facias,  as  in  the  case  of  mechanics'  claims,''  and 
the  claims  so  registered  shall  be  prima  facie  evi- 
dence of  the  amount  thereof,  and  of  the  same 
being  due  and  owing,"  etc. 

While  no  particular  form  is  prescribed,  the 
registration  should,'  for  the  purpose  of  notice,  as 
well  as  remedy,  contain  at  least  a  brief  descrip- 
tion, including  location  of  the  property  assessed, 
corresponding  with  that  which  the  clerk  of  the 
department  is  required  to  make,  when  .frontage- 
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tax  is  assessed,  giving  the  name  of  the  owner  or 
reputed  owner,  the  amount  of  the  assessment,  its 
date  and  what  it  was  for.  If  the  claim  is  for 
"water-frontage  tax,"  it  maybe  designated  by 
that  name  as  the  Act  provides.  If  these  matters 
are  briefly  noted  in  the  claim,  the  registration 
will  furnish  at  least  constructive  notice  to  pur- 
chasers and  subsequent  incumbrancers,  of  the  na- 
ture, extent,  and  duration  of  the  lien.  One  of  the 
remedies  given  is  a  proceeding  purely /*«  rem,  by 
scire  facias,  as  in  the  case  of  mechanics'  claims. 
To  make  this  available,  it  is  necessary  that  the 
property  against  which  the  lien  is  sought  to  be 
enforced,  should  be  designated  with  such  cer- 
tainty as  to  enable  the  Sheriff  to  execute  the 
levari  facias ;  but  it  is  unnecessary  to  conform 
strictly  to  all  the  requisites  of  a  mechanics'  lien. 
The  name  of  the  contractor  or  material  men 
need  not  be  given,  nor  is  a  bill  of  particulars, 
etc.,  necessary.  In  Pittsburgh  v.  CPuley  (i6  P. 
F.  Smith,  449)  it  was  said  that  the  Mechanics* 
Lien  Act  furnished  only  a  general,  and  not  a  spe- 
cific rule  of  proceedings.  The  special  Act 
under  consideration  in  that  case,  required  the 
lien  to  be  **  filed  in  the  same  manner  as  me- 
chanics' liens,"  and  authorized  writs  of  scire 
facias  and  levari  facias,  to  **  be  issued  thereon  as 
in  the  case  of  mechanics'  liens,"  and  yet  it  was 
there  shown  to  be  unnecessary,  and  in  some  re- 
spects impossible  to  conform  to  all  the  require- 
ments of  the  mechanics*  lien  l^w.  The  muni- 
cipal corporation  Act  contains  no  such  binding 
directions  as  to  how  the  claim  shall  be  registered, 
nor  does  it  require  that  it  should  be  even  in  the 
form  of  a  mechanic's  claim.  It  simply  directs 
that  the  claim  shall  be  registered,  and  pro\ides 
that  one  of  the  remedies  for  its  collection  may 
be  "by  scire  facias,  as  in  the  case  of  mechanics* 
claims."  The  manner  of  assessing  or  charging 
water-frontage  tax  is  especially  prescribed,  as  we 
have  seen.  The  amount  of  the  claim  against 
each  particular  lot,  is  thus  fixed  and  determined, 
and  hence  it  is  unnecessary  to  set  forth  the  par- 
ticulars in  detail.  The  claim,  however,  should 
be  stated  with  such  certainty  and  precision,  as  to 
answer  the  purpose  of  notice,  and  at  the  same 
time  support  the  proceeding  that  is  authorized 
as  one  of  the  remedies  for  enforcing  payment. 

The  Court  was  clearly  right  in  holding  that 
the  claim  as  registered,  was  defective  and  insuf- 
ficient to  support  a  scire  facias,  etc. ;  but  under 
the  ninth  section  of  the  Act  of  April  21,  1858 
(Purdon,  70,  pi.  5),  which  the  Court  properly 
held  to  be  a  general  law,  we  think  it  was  amend- 
able, and  an  amendment  should  have  been  al- 
lowed. That  section  provides  "that  municipal 
claims  for  taxes,  liens,  public  assessments  or 
charges,  may  be  amended  at  any  time  before  or 
at  the  trial,  on  notice  given  the  defendant, 
under  rule  of  Court,  provided  that  if  made  on 


the  trial,  a  continuance  may  be  granted  by  the 
Court,  on  the  application  of  the  defendant." 

Sudi  Acts  as  this  should  be  liberally  con- 
strued, and  while  amendments  are  not  a  mattei 
of  right,  they  should  be  allowed,  where  it  can  be 
done  without  prejudice  to  intervening  rights. 
So  far  as  appears  there  were  none  in  d^s  case. 
The  assessment  of  water-frontage  tax  against  the 
defendant's  property,  which  was  no  doubt  made 
as  directed  by  the  Act,  would  famish  all  the 
data  necessary  for  the  amendment. 

The  order  of  the  Court  striking  the  claim 
from  the  record  is  reversed  and  set  aside,  the 
rule  to  amend  reinstated,  and  record  remitted 
for  further  proceedings. 

Opinion  by  Sterrett  J. 


Oct.  &  Nov.  *78,  124.  Nov.  1879. 

Waldo  V.  Commonwealth. 
Waldo's  Appeal. 

Sunday  lam — Act  of  April  22,  17 g4 — ConstHu- 
tionality  of  ^-Seventh  Day  Baptists — Stare  de- 
eisis. 

The  constitutionality  of  the  Act  of  April  22,  1794, 
known  as  the  Sunday  law,  has  been  finally  settled,  and  the 
question  is  not  open  for  argument.  Seventh  Day  Baptists 
are  equally  amenable  to  the  provisions  of  the  Act  as  other 
citizens. 

Per  Curiam.  Were  it  a  new  question,  it  certainly 
would  deserve  very  serious  consideration. 

Commonwealth  v.  Wolf,  3  S.  &  R.  48,  and  Specfat  v. 
Common  wealthy  8  Barr,  312,  followed. 

Appeal  from  the  Common  Pleas  of  Crawford 
County. 

On  November  13,  1877,  complaint  was  made 
before  a  justice  of  the  peace  of  Crawford  County, 
by  one  William  F.  Van  Nauter,  against  Daniel  C. 
Waldo  for  **  performing  worldly  employment  on 
the  Lord's  Day,  commonly  called  Sunday,  by 
working  in  his  planing  and  shingle  mill,  contrary 
to  the  Act  of  Assembly  in  such  cases  made  and 
provided."  On  the  hearing  before  the  jusdce 
the  defendant  filed,  among  others,  the  following 
exception,  viz.  2  "  That  the  said  Waldo  is  a  mem- 
ber, in  good  standing,  in  the  Seventh  Day  Bap- 
tist Church,  and  as  such,  conscientiously,  and  as 
a  religious  duty,  labors  the  first  six  days  of  each 
week ;  and  oteerves  and  keeps  the  sevendi  day, 
or  Saturday,  as  the  Sabbath,  and  therefore  ought 
not  to  be  subject  to  the  penalty  of  the  Act  of 
1794,  known  as  the  Sunday  law." 

The  exception  was  overruled  by  the  justice,  as 
no  justification  for  violating  the  Act  of  1794,  and 
the  defendant  was  found  guilty  of  the  oflFencc 
charged,  and  adjudged  to  pay  a  fine  of  four  dol- 
lars, etc. 
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The  case  was  brought  into  the  Common  Pleas 
by  certiorari,  and  on  argument,  the  proceedings 
of  the  justice  were  afl&rmed  by  the  Court. 

The  defendant  took  this  appeal,  assigning  for 
error  the  overruling  of  the  above  exception  and 
the  order  affirming  the  proceedings  of  the  jus- 
tice's court. 

H,  L.  Richmond  6*  Sons^  for  the  appellant, 
presented  an  elaborate  argument  to  show  the 
unconstitutionality  of  the  Sunday  law  of  1794, 
especially  so  far  as  it  afifects  Seventh  Day  Cfajrist- 
ians. 

y.  N.  McCloskey^  contra,  cited — 
Commoowealth  v.  Wolf,  3  S.  &  R.  48. 
Specht  V,  Commoowealth,  8  Barr,  31 2. 
And  relied  on  the  principle  stare  decisis. 

Jan.  s,  1880.  The  CouRt.  The  able  and 
learned  counsel  for  the  appellant  has  presented 
to  us  a  very  eloquent  and  exhaustive  argument 
against  the  constitutionality  of  the  Act  of  April 
22,  1794,  known  as  the  Sunday  law.  Were  it 
a  new  question  it  certainly  would  deserve  very 
serious  consideration.  It  must  now  certainly  be 
considered  as  finally  settled,  and  is  not  open  for 
argument  Wolf  v.  The  Comth.  (3  S.  &  R. 
48),  was  decided  in  18 16,  more  than  sixty 
years  ago.  It  was  again  mooted  in  Specht  v. 
The  Comth.  (8  Barr,  316),  in  1848,  and  the 
constitutionality  of  the  Act,  after  a  very  elabo- 
'  rate  argument,  was  affirmed. 

Order  affirmed. 

PE.i  Curiam. 


(Suarter  g)ess(ottJ5. 


by  Rule  XV.,  Sect.  26,  of  the  Quarter  Sessions 
Court  Rules,  ^^all  road  cases  ready  for  argu- 
ment ^^^  in  certain  months  specified,  "shall  be 
heard  before  the  Judges  of  the  Court  of  Quarter 
Sessions,  sitting  in  Court  of  Common  Fleas ^^ 
etc.  The  question  raised  in  Re  Volkmar  Street 
was  one  of  practice  merely,  to  wit,  where  peti- 
tions for  opening  streets,  tmder  the  Act  of  1813, 
are  to  be  heard,  whether  on  the  motion  list  of 
the  old  (^larter  Sessions,  or  under  the  above- 
mentioned  rule,  in  the  Common  Pleas;  and  the 
decision  was  meant  to  settle  the  point  that  such 
petitions,  being  cases  in  which  evidence  is  to  be 
taken  and  presented  to  the  Court,  are  road  cases 
for  argument y  within  Rule  XV.,  and  are  to  be 
heard,  therefore,  on  the  Common  Pleas  lists. 


In  re  Volkmar  Street. 
Opening  streets— Practice— Rule  XV.  Sect  26, 
of  Quarter  Sessions — Petitions  for  opening 
streets  under  Act  of  March  22,  iSiJ,  to  be 
heard  before  Judge  of  the  Court  of  Quarter 
Sessions  sitting  in  Common  Pleas — Note  to 
former  report. 

Since  this  case  was  reported,  ante^  p.  169, 
MrrcuELL,  J.,  has  furnished  the  following  note : — 
No  question  of  jurisdiction  between  the  Courts 
of  Common  Pleas  and  Quarter  Sessions  was 
raised  in  this  case,  as  might  seem  to  be  implied 
in  a  cursory  perusal  of  the  report — 9  Weekly 
Notes,  169.  The  jurisdiction  of  the  Quarter 
Sessions  over  the  whole  subject  of  the  opening  of 
streets  (so  &r  as  it  is  a  matter  of  judicial  cogni- 
zance at  all)  is  exclusive  and  unquestioned.    But 


Comtmin  llleaiJ— Squitg. 


C.  P.  No.  I.  July,  i88a 

Raynor  et  al.  v.  Beatty  et  al. 
Religious  corporations — Power  of  the  Court  to 
supervise  elections — Qualifications  of  voters — > 
By-laws  inconsistent  with  charter — Member 
cannot  be  deprived  of  his  right  to  vote  by  by- 
laws, 

Sur  exceptions  to  Master's  report. 
Bill  in  equity  filed  March  20,  1880,  by 
William  Raynor  and  thirteen  others,  describing 
themselves  as  members,  and  a  majority  of  those 
entitled  by  law  to  elect  vestrymen  of  a  corpora- 
tion known  as  "The  Rector,  Church  Wardens, 
and  Vestrymen  of  the  Church  of  St.  Timothy," 
incorporated  for  the  piuT)ose  of  worshipping  in 
accordance  with  the  doctrines  and  canons  of  the 
Protestant  Episcopal  Church,  against  Robert  H. 
Beatty  et  al.,  setting  forth,  inter  alia,  that  at 
the  annual  election  for  vestrymen  of  the  said 
corporation,  held  April  14,  1879,  the  judges 
of  election  had  issued  certificates  of  election  to 
the  defendants,  who  were  not  legally  elected ; 
but  who  acted  as  a  defcuto  vestry;  and  who,  in- 
tending to  deprive  certain  of  the  complainants 
of  their  right  to  vote  at  the  coming  election,  had 
dropped  their  names  from  the  vestry  books ;  that 
Henry  Osborne,  one  of  the  defendaiits,  with  this 
same  object  in  view,  had  refused  to  receive  pew 
rent  from  such  of  the  complainants  as  are  in 
arrear,  and  who  are  ready  and  willing  to  pay ; 
and  that  the  said  vestrymen  had  added  to  the 
vestry  books  the  names  of  certain  persons  who 
have  complied  neither  with  the  charter  nor  the 
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by-law  requirements  regarding  voters,  with  the 
manifest  intention  of  allowing  such  persons  to 
vote  at  the  said  coming  election. 

The  bill  prayed,  inter  aiia,  that  the  Court 
should  appoint  a  commissioner  to  conduct  and 
act  as  judge  of  the  coming  election,  to  be  held 
on  Easter  Monday,  March  29,  1880;  and  that 
respondents  be  restrained  by  injunction  from 
preventing  the  complainants  from  voting,  etc. 

On  March  22,  1880,  the  Court,  after  argu- 
ment upon  a  motion  for  a  special  injunction, 
decreed  that  the  three  persons  who  were  to  act 
as  judges  of  the  coming  election,  should  conduct 
it  in  accordance  with  the  charter  and  by-laws  of 
the  said  corporation,  and  report  to  the  Court  the 
list  of  voters  and  votes  offered,  giving  in  each 
case  their  reasons  for  receiving  or  rejecting  any 
vote ;  and  also,  that  they  should  file  with  their 
report  the  ballots  and  all  protests  and  other 
papers  that  should  be  filed  with  them. 

The  report  of  the  judges  of  the  election  was 
filed  on  April  2,  1880.  It  set  forth,  inter  alia, 
that  the  ticket  headed  by  J.  M.  Ash  had  received 
18  votes,  II  of  which,  however,  had  been  chal- 
lenged and  were  accompanied  by  protests ;  that 
the  ticket  headed  by  William  Raynor  had  re- 
ceived five  votes ;  that  the  ballots  of  four  persons 
offering  to  vote  this  ticket  had  been  rejected; 
and  that  as  J.  M.  Ash  ei  aL  had  received  a  ma- 
jority of  the  votes  cast,  they  were  the  duly 
elected  vestrymen  for  the  ensuing  year. 

To  this  report  the  complainants  filed  excep- 
tions, (i)  Because  the  judges  of  the  election 
erred  in  receiving  the  eleven  challenged  votes. 
(2)  Because  the  judges  of  the  election  erred  in 
refusing  to  receive  the  four  rejected  votes. 

The  cause  was  referred  to  a  Master  (Joseph 
deF.  Junkin)  upon  the  said  exceptions,  who 
foimd  that  8  of  the  11  challenged  votes  had  been 
oast  by  persons  who  had  taken  sittings  in  the 
church  within  one  year  of  the  election,  and  that 
the  remaining  3  challenged  votes  had  been  cast 
by  those  who  at  the  time  of  election  were  more 
th^n  three  months  in  arrear  for  pew  rent  Ar- 
ticle IV.  of  the  charter  declares  that  only  those 
shall  have  a  right  to  vote  who  shall  appear  by  the 
vestry  books  to  have  paid  for  a  pew  or  sitting  in 
said  church  for  two  successive  years  immediately 
preceding  the  time  of  an  election;  and  Article 
I,  Section  i,  of  the  by-laws  declares  that  no  one 
who  is  in  arrear  for  pew  rent  for  more  than  three 
months,  and  who  has  not  been  entered  as  the 
holder  of  a  pew  or  sitting  for  at  least  six  months, 
shall  be  qualified  as  a  voter.  Under  these  pro- 
visions the  Master  decided  that  the  judges  of 
election  erred  in  receiving  the  eleven  challenged 
votes. 

The  Master  further  foimd  that  three  of  the 
four  votes  rejected  by  the  judges  of  the  election 
should  have  been  received,  and  accordingly  de- 


cided that  the  Raynor  ticket  had  been  duly 
elected  by  a  vote  of  eight  to  seven. 

To  the  report  of  the  Master  both  parties  ex- 
cepted.. 

C,  Stuart  Patterson  for  complainants. 

Thomas  J,  Diehl  and  Henry  Flanders  for  re- 
spondents. 

July  17,  1880.  The  Court.  (After  stating 
the  facts.)  This  controversy,  as  the  Master,  in 
his  very  full  and  able  report  holds,  turns  on  the 
true  interpretation  and  effect  of  that  portion  of 
the  fourth  section  of  the  charter  which  provides 
for  the  election  of  vestrymen,  and  the  second 
paragraph  of  section  first  of  Article  first,  of  the 
by-laws  of  the  corporation. 

The  charter  requirement  is  as  follows :  The 
vestry  of  said  church  shall  consist  of  twelve  per- 
sons, lay  members  of  said  church,  and  citizens 
of  Pennsylvania,  who  shall  continue  in  office  for 
one  year,  and  until  others  be  chosen,  and  the 
election  of  whom  shall  be  made  every  year,  on 
Easter  Monday,  by  a  majority  of  such  members 
of  said  church  as  shall  appear,  by  the  vestry 
books,  to  have  paid,  two  successive  years  imme- 
diately preceding  the  time  of  such  election,  for 
a  pew  or  sittine  in  said  church. 

The  materid  part  of  the  by-law  referred  to 
restricts  the  right  to  vote  to  male  persons  of  the 
age  of  twenty-one  years  and  upwards,  who  may 
be  present  at  such  election,  who  shall  be  **  re- 
spectively holders  of  a  pew  or  sitting,  and  who 
shall  be  entered  on  the  church  books  as  such,  at 
least  six  months  before  the  election,  and  who  are 
not  in  arrears  for  pew  rent  exceeding  three 
months.** 

The  Master  is  of  opinion  that  this  is  a  valid 
by-law,  in  so  far  at  least  as  it  requires  that  hoki- 
ers  of  pews  and  sittings,  to  entitle  them  to  vote, 
shall  not,  under  any  circumstances,  be  in  arrears 
for  pew  rent  for  more  than  three  months,  and 
that  this,  taken  in  connection  with  the  charter 
qualification,  demands  of  every  voter  first,  that 
he  shall  have  paid  his  pew  rent  for  two  successive 
years  immediately  preceding  an  election ;  and 
second,  that  he  shall  not  have  been  indebted  for 
a  period  of  three  months  prior  to  an  election, 
for  pew  rent,  which  was  due  anterior  to  the 
commencement  of  the  two  years,  before  an 
election,  at  which  the  voter  offers  to  vote. 

In  giving  to  the  charter  qualification  its  proper 
effect,  as  he  interprets  it,  the  Master  practically 
sets  aside  that  clause  of  the  by-laws  which  makes 
it  necessary  that  the  voters'  names  shall  be  en- 
tered on  the  church  books  as  renters  of  pews  or 
sittings,  for  at  least  six  months  before  an  election ; 
and,  giving  this  interpretation  to  the  charter,  he 
rejects  from  the  count  on  this  ground  eig^t 
votes,  all  of  which  were,  as  he  finds,  cast  ft>r  the 
ticket  which  was  returned  as  elected. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


aoj 


This  decision  of  the  Master  is  niade  a  ground 
of  exception  by  the  defendants. 

The  votes  thus  rejected  were  those  of  Larze- 
lere,  Robb,  O'Donnell,  Thomas,  and  of  S.  F., 
H.  C,  J.  T.  and  W.  S,  Beatty.  The  names  of 
neither  of  these  voters,  the  Master  finds,  had 
been  entered  on  the  vestry  books  as  renters  of 
pews  prior  to  April  ist,  1879,  on  which  day  the 
four  Beattys  and  Larzelere  each  took  a  sitting  in 
the  church.  Thomas  rented  a  sitting  on  June 
ist,  O'Donnell  and  Robb  in  August  of  the  same 
year'.  The  rent  due  by  each  of  these  persons 
was  paid  up  to  the  ist  day  of  April,  1880,  and 
not  more  than  five  days  before  that  date  they 
paid  to  the  accounting  warden  amounts  which 
made  their  payments  equivalent  to  two  years' 
rent  of  one  sitting  in  the  church  for  each  voter. 

It  is  conceded  by  the  Master  that  these  facts 
show  that  each  of  these  eight  persons  possessed 
all  of  the  qualifications  of  voters  required  by  the 
by-laws ;  he,  however,  asks  the  significant  ques- 
tion, Did  they  possess  the  charter  qualification  of 
appearing  by  the  vestry  books  to  have  paid  two 
successive  years  for  a  sitting  in  the  church  im- 
mediately preceding  the  time  of  the  election  ? 

It  is  manifest  from  the  facts  stated  above,  none 
of  which  were  controverted  at  the  aigument, 
that  as  neither  of  these  eight  persons  had  been 
renters  of  sittings  for  more  than  one  year  before 
the  election  of  1880,  they  could  not  have  paid 
for  that  which  they  did  not  possess,  pews  or  sit- 
tings prior  to  April  i,  1879.  And  no  act  of  the 
accounting  warden  crediting  the  several  sums 
paid  within  a  few  days  of  the  election,  as  pay- 
ments for  sittings  for  a  year  before  any  one  of  the 
eight  persons  whose  votes  were  taken  was  a 
renter  of  a  pew  in  the  church,  can  give  to  these 
payments  such  effect  as  was  intended  to  be  given 
to  them. 

The  charter  qualification  is  payment  two  suc- 
cessive years;  it  is  not,  as  seems  to  be  supposed, 
a  payment  for  that  period  of  time,  but  he  must 
pay  two  years  in  succession,  one  following  the 
other.  The  Master  so  decides,  and  cites  Juker 
V.  The  Commonwealth  (8  Harris,  484)  and  the 
language  of  the  Supreme  Court,  as  delivered  by 
Justice  Woodward,  as  upholding  his  conclusions, 
which  we  think  are  weU  grounded  without  the 
authority  of  decided  cases  to  support  them. 

The  interpretation  given  to  this  clause  of  the 
constitution  is  commended  to  favor,  because  it 
is  conservative  in  effect.  Viewed  in  this  light  it 
stands  as  a  defence  against  an  attempt  to  over- 
throw an  existing  order  of  pjovemmeni  in  a  church 
by  a  multiplication  of  sittmgs,  and  appropriating 
the  payments  made  to-day  to  an  indebtedness  of 
yesterday,  which  never  had  any  existence.  To 
use  the  langiiage  of  the  Judge  who  spoke  for  the 
Court  in  Juker's  case,  its  effect  is  to  fence  out  in- 
truders, and  to  guard  against  abuses  to  which  re- 


ligious corporations  are  exposed  in  times  of  ex- 
citement. 

The  case  of  Mcllvain  v,  Christ  Church  of 
Reading  (8  Phila.,  507),  which  seems  to  assert 
a  different  view  of  the  law,  is  not  to  prevail  so  as 
to  overthrow  the  decision  of  the  Supreme  Court, 
supra.  The  phrase  ccmstrued  in  8th  Phila.  Re- 
ports is,  **  who  shall  appear  by  the  treasurer's 
books  to  have  paid  one  year  immediately  preced-  • 
ing  the  time  of  such  election." 

This  decisiotl  was  not  rested  on  this  single 
phrase,  but  that  was  interpreted  in  connection 
with  a  subsequent  clause  of  the  charter,  and  thus 
viewed  was  held  to  mean  a  payment  at  any  time 
within  a  year  immediately  before  an  election. 

The  defendants  are  compelled,  in  defence  of 
their  objection  to  the  exclusion  of  these  eight 
votes,  to  fall  back  on  the  by-law,  showing,  as 
they  contend,  conformity  with  the  law  of  the 
church,  so  as  to  make  it  appear  that,  in  compli- 
ance with  its  requirement,  the  names  of  these 
voters  had  been  entered  on  the  church  books  at 
least  six  months  before  the  election  of  1880.  The 
position  which  is  taken  by  the  defendants  in 
support  of  this  by-law,  and  the  view  which  the 
Master  has  expressed  in  relation  to  it,  makes  it 
necessary  for  us  to  look  carefully  .into  its  provi- 
sions, and  endeavor  to  ascertain  its  true  relation 
to  the  cause. 

It  is  by  claiming  that  one  effect  is  produced 
by  it  that  the  defendants  ask  that  the  eight  re- 
jected votes  shall  be  restored,  whereby  a  decided 
majority  of  the  votes  cast  at  the  election  would 
be  secured  to  them,  and  it  is  by  disregarding  one 
portion  of  the  same  by-law,  and  yet  holding  an- 
other portion  of  it  to  be  valid,  though  interpret- 
ing this  clause  in  a  sense  wholly  different  from 
the  interpretation  placed  on  it  by  the  defendants, 
that  the  Master  reaches  the  conclusion  that  not 
only  must  these  eight  votes  be  excluded  from  the 
count,  but  that  thJee  others  which  were  cast  by 
Robert  H.  Beatty,  W.  Scott,  and  J.  H.  Smith,- 
must  s^  be  held  to  be  illegal  votes,  and  there- 
fore be  rejected. 

It  does  not  require  citation  of  authority  to  sup- 
port the  elementary  principle,  that  the  by-laws 
of  a  corporation  must  not  be  inconsistent  with 
its  charter,  because  the  charter  is  the  fimda- 
mental  law  of  the  body ;  it  is  as  a  constitution  to 
the  petty  legislature,  who  act  under  its  authority. 
For  this  reason,  by-laws  made  contrary  to  the 
constitution  of  the  corporation  are  void ;  a  con- 
trary doctrine  would  implant  in  every  grant  of 
corporate  power  the  element  of  its  own  destruc- 
tion. 

A  by-law  passed  under  the  authority  of  a 
charter  or  an  act  of  incorporation  becomes  in 
effect  a  part  of  the  charter,  and  from  this  flows 
the  essential  principle  of  corporate  law,  that  a 
by-law  must  be  neither  inconsistent  with  nor 
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repugnant  to  the  fundamental  law  of  the  corpo- 
ration. Judged  by  this  standard,  can  this  by- 
law be  sustained  in  all  its  parts,  as  the  defendants 
contend,  or,  as  the  Master  decides,  is  effect  to  be 
*  given  only  to  a  portion  of  it,  that  which  makes 
any  arrearages  of  pew  rent  for  three  months  be- 
fore an  election  a  disqualification  for  voting, 
even  though  they  should  cover  a  period  of  time 
of  more  than  two  years  before  the  election. 

In  Angell  and  Ames  on  Corporations,  in  chap- 
ter lo,  under  title  "  by-laws,**  tlhis  principle  is 
discussed  and  supported  by  a  full  citation  of 
authorities. 

By-laws  imposing  new  and  additional  tests  or 
qualifications  on  voters  are  void.  (Taylor  v.  Gris- 
wold,  2  Green,  New  Jersey  Reports,  223 ;  The 
People  V.  Tibbets,  4  Cowen  Reports,  358.)  In  the 
case  of  St.  Luke's  Church  v.  Mathews  (4  Dessaus- 
sure  Chancery  Reports,  578),  it  was  held  that  a 
by-law  made  by  the  vestry,  enacting  that  no  one 
should  be  admitted  a  member  of  the  church,  or 
be  entitled  to  the  privilege  of  voting  for  vestry- 
men, unless  he  should  pay  the  sum  of  I50,  a 
qualification  not  named  in  the  charter,  was  void, 
inasmuch  as  it  imposed  a  new  qualification  upon 
voters. 

A  power  to  prescribe  by  by-law  the  time, 
place,  and  manner  of  holding  election  of  mem- 
bers does  not  authorize  the  bcdy  to  pass  a  by-law 
imposing  new  tests  of  membership  not  contem- 
plated by  the  charter,  as  the  ownership  of  a 
share  of  the  capital  stock  (CommonwwJth  v. 
Gill,  3  Wharton's  Reports,  228;  see  also  the  Sav- 
ings Institution  case,  ist  Wharton,  461). 

The  departure  from  this  rule,  wherever  it  has 
prevailed,  seems  to  have  grown  out  of  the  cele- 
brated case  of  the  corporations  decided  in  the 
time  of  Elizabeth  (4  Coke's  Reports,  77-78), 
which  held  that  the  power  of  electing  officers  of 
municipal  corporations,  which  by  charter  was 
vested  in  the  commonalty  or  burgesses,  was  well 
exercised  by  a  selected  member  of  the  electing 
body.  But  in  Angell  and  Ames  on  Corporations 
it  is  remarked  that ''  this  case  is  wholly  indefen- 
sible on  principle." 

The  case  of  Commonwealth  v,  Cain  (5  Ser- 
geant &  Rawle,  510),  is  commented  on  and  re- 
gretted in  so  far  as  it  recognizes  the  atlthority  of 
the  corporations*  case,  but  the  decision  there  went 
on  the  ground  that  a  by-law  which  provided  that 
no  member  of  the  church  should  vote  for  officers, 
whose  pew  rent  was  in  arrears  for  a  longer  time 
than  two  years,  was  not  inconsistent  with  a  pro- 
vision of  the  charter,  that  no  person  should  vote 
except  those  who  had  been  regularly  admitted, 
and  shall  have  "been  members  of  the  church 
twelve  months  preceding  the  election. 

There  was  no  dear  intention  to  make  this 
qualification  the  only  test  of  the  right  to  vote. 
The  Chief  Justice,  in  Cain's  case,  supra f  said,  if 


the  by-law  by  fair  argument  can  be  made  out  to 
be  in  contradiction  to  the  charter,  its  validity 
cannot  be  supported. 

An  examination  of  the  proviso  of  the  fourth 
clause  of  the  charter  shows,  that  for  the  first  five 
years  of  the  life  of  the  corporation  the  right  to 
vote  for  vestrymen  was  given  to  such  members 
of  the  church  as  shall  in  any  way  have  con- 
tributed to  the  erection  of  the  church,  or  to  the 
support  of  the  rector  or  ministers.  Contribu- 
tion in  any  way  to  either  of  these  objects. was 
made  a  lawful  qualification. 

The  preceding  clause  of  this  section,  which 
defined  the  qualification  of  electors  to  be,  mem- 
bers of  the  church  who  have  paid  two  successive 
years  immediately  preceding  an  election  for  a 
pew  or  sitting,  was  by  the  subsequent  proviso 
suspended  in  its  operation  till  the  next  Easter- 
Sunday  after  five  years  from  the  date  of  the 
charter,  at  which  time  it  first  became  operative 
as  the  fundamental  law  of  the  body ;  from  that 
date,  therefore,  the  charter  qualification  has  been 
in  full  force  and  effect. 

The  charter  has  not  been  altered,  and  this 
clause  stands  as  defining  and  limiting  the  power 
of  the  corporate  authorities  to  demand  payment 
of  pew  rent  as  a  condition  precedent  to  the  right 
to  vote. 

The  organic  law  having  thus  clearly  defined 
this  right,  it  cannot,  by  any  subsequent  law  or 
regulation  of  the  body,  be  either  enlarged  or  re- 
stricted. 

Had  the  charter  been  silent  on  this  subject, 
while  prescribing  other  requisites  as  necessary 
qualifications  for  voting,  there  would  be  much 
more  force  in  the  argument,  that  a  power  to  re- 
quire payment  of  pew  rent,  in  addition  to  the 
other  charter  qualifications,  if  shown  to  be  ne- 
cessary to  support  the  corporation,  and  in  other 
respects  conserving  its  best  interests,  might  be 
upheld  as  a  lawful  regulation. 

But  as  there  is  in  this  charter  a  clearly  defined 
constitutional  qualification  as  to  payment  of  pew 
rent,  this  is  the  inflexible  law  of  the  church, 
which  can  neither  be  carried  up  or  down,  added 
to  or  subtracted  from  while  the  fundamental  law 
remains  unchanged. 

Turning  from  the  charter  to  the  by-laws,  we 
find  an  attempt  by  the  corporation  to  legislate  on 
the  subject  of  holding  of  pews  and  payment  of 
pew  rent  as  a  qualification  for  voting,  which,  if 
valid,  not  only  changes,  but  nullifies  tiie  charter 
law  of  the  body  upon  the  same  subject ;  and  that 
such  was  the  purpose  of  those  who  drafted  and 
enacted  this  by-law  is  evident  from  the  fact  that, 
by  its  terms,  it  is  to  take  effect  at  the  same  time 
the  charter  qualification  was  to  become  operative, 
five  years  from  the  date  of  the  charter ;  it  would 
therefore  go  into  operation  at  the  election  to  be 
held  on  the  next  Easter-Monday  after  the  ezpi- 
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radon  of  five  years  from  the  date  of  the 
charter. 

The  by-law  attempts  to  substitute  for  the 
charter  qualification  of  two  years'  holding  of  a 
pew  or  sitting,  a  holding  of  six  months  only,  and 
for  a  payment  of  two  successive  years  a  payment 
of  but  three  months. 

It  certainly  does  not  require  more  than  to 
state  this  proposition  on  its  face  to  show  how  ut- 
terly impossible  it  is  for  both  of  these  laws  to  be 
carried  out  at  the  same  time. 

A  six  months'  holding  is  not  a  holding  for  two 
yearsi  and  but  three  months  of  arrearages  cannot 
be  converted  into  an  equivalent  for  two  years* 
non-payment.  This  is  a  bold,  but  a  very  shallow 
attempt  to  subvert  the  organic  law.  For  when 
by-law  and  constitution  conflict,  it  does  not  take 
long  to  decide  that  such  by-law  must  go  down  be- 
fore superior  authority ;  that  it  must  be  treated 
as  null  and  void,  because  it  is  at  war  with  the 
law,  to  which  only  it  can  appeal  as  the  source  of 
its  power.  Such  legislation  is  nothing  short  of 
attempted  nullification  and  rebellion. 

If  »]ch  is  the  character  of  this  by-law,  and  such 
its  intended  operation,  it  brings  up  the  que^on 
which,  in  the  judgment  of  the  Master,  was  one  of 
no  little  importance,  can  an  operation,  though 
not  originally  contemplated,  be  given  to  one  of 
its  clauses,  which,  applied  to  arrearages  of  pew 
rent  which  became  due  more  than  two  years  be- 
fore the  29th  of  March,  1880,  disqualifies  such 
renters  of  pews,  who  are  thus  indebted  for  pew 
rent  for  three  months,  although  they  have  paid 
two  years  immediately  preceding  an  election  ? 

The  Master  was,  we  think,  clearly  right  in  re- 
jecting the  eight  votes  to  which  reference  has 
been  made,  for  the  reason  given  by  him  that 
those  who  cast  them  had  not  paid  pew  rent  for 
two  successive  years,  because  they  had  not  been 
renters  of  pews  or  sittings  for  that  period  of  time, 
and  their  names  had  been  on  the  pew  books  for 
but  one  year ;  that  taking  the  clause  of  the  by-law 
which  relates  to  the  entry  of  the  voters'  names  on 
the  vestry  books  for  six  months  preceding  the 
election,  supplemented,  as  it  was  sought  to  be, 
by  the  credits  given  by  the  accounting  warden,  it 
did  not  show  a  charter  right  to  vote,  without 
which  their  votes  ought  to  have  been  rejected  by 
the  judges  of  the  election. 

But  the  Master  is  of  the  opinion  that  a  by-law 
which  requires  the  payment  of  a  pew  rent  which 
bad  remamed  due  for  three  months  anterior  to 
the  two  years  preceding  the  election,  and  which 
makes  such  payment  an  additional  qualification 
to  the  right  to  vote,  is  a  good  and  valid  by-law, 
which  it  is  clearly  within  the  power  of  the  cor- 
poration to  pass,  because,  in  his  opinion  it  is  not 
repugnant  to  ^e  instrument  creating  it 

It  is  upon  this  ground  that  the  votes  of  Robert 
Beatty,  Walter  Scott,  and  John  H.  Smith  are  ex- 


cluded from  the  count.  Beatty,  who  was  a 
charter  member  of  the  church,  had  been  a  renter 
of  a  pew  or  sitting  since  187 1 .  Scott  and  Smith 
had  been  members  of  the  church,  and  renters  of 
sittings  therein  since  at  least  1875. 

The  Master  also  finds  that  these  three  voters 
were  members  of  the  church  who  had  paid  pew 
rents  for  two  successive  years  immediately  pre- 
ceding the  election.  That  when  they  made  their 
payments  they  directed  the  appropriation  of  the 
sums  paid  by  them,  so  that  all  their  indebtedness 
for  two  years  prior  to  April,  1880,  should  be 
liquidated,  and  that  it  was  so  received  and  appro- 
priated by  the  accounting  warden. 

That  they  had  the  undoubted  right  to  direct 
such  appropriation,  citing  Selfridge  v.  North- 
ampton Bank  (8  Watts  &  Sergeant,  320).  He 
further  finds  that  these  three  voters  were  indebt- 
ed for  pew  rent  for  a  period  of  time  in  excess  of 
three  months  prior  to  the  election  of  1878,  and 
that  Beatty  and  Smith  made  a  tender  of  all  such 
arrearages  to  Robert  Briggs,  who  was  at  that  time 
accounting  warden,  which,  for  some  reason 
which  does  not  appear,  was  refused. 

The  Master  giving  effect  to  so  much  of  the 
by-law  as  declares  that  renters  of  pews,  who  are  in 
arrears  for  pew  rent  three  months,  cannot  vote 
for  vestrymen,  and  finding  that  all  three,  Beatty, 
Smith,  and  Scott,  owed  more  than  three  months' 
rent,  which  was  '*  nearly  three  years  old,"  and 
setting  aside  the  tender  of  Beatty  and  Smith,  be- 
cause they  had  not  made  a  second  tender  of  all 
their  arrearages  of  rent  to  the  warden  who  suc- 
ceeded Briggs,  he  rejects  these  votes  as  having 
been  improperly  received  by  the  judges  of  elec- 
tion. 

After  a  careful  consideration  of  this  decision 
of  the  Master  upon  this  part  of  the  case,  we  are 
compelled  to  say  that  we  are  not  able  to  agree 
with  him. 

We  arrive  at  this  conclusion  after  a  full  exam- 
ination of  the  report,  which  is  unusually  clear  in 
its  statement  of  both  fact  and  law  as  applicable 
to  the  case  before  him ;  and  we  thus  differ  be- 
cause we  are  unable  to  agree  to  the  proposition 
that  the  by-law,  or  that  part  of  it  upon  which  this 
conclusion  of  the  Master  rests,  is  a  valid  regula- 
tion of  the  corporation. 

We  hold  that  the  charter  having  defined  upon 
what  conditions  as  to  payment  of  pew  rent 
members  of  the  church  should  be  allowed  to 
vote,  no  additional  obligation  of  that  character 
could  be  imposed  upon  voters;  that  this  by-law 
is  inconsistent  with  the  charter,  which  had  al- 
ready provided  for  what  was  deemed  a  proper 
and  necessary  payment  of  pew  rent,  as  a  qualir 
fication  for  voting,  and  that  being  inconsistent 
with  the  charter,  imposing  new  imd  additional 
tests,  it  is  null  and  void,  (a  Ridd  on  Corporar 
tionsi  261  and  cases  cited  above.) 
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Being  of  this  opinion,  it  is  not  necessary  to 
consider  the  effect  of  tender  of  pew  rent,  and 
the  refusal  of  the  accounting  warden  to  receive 
the  same.  Nor  is  it  needed  that  the  questions 
raised  upon  the  exceptions  of  the  defendants  to 
the  decision  of  the  Master  in  holding  that  the 
votes  of  William  Headlam,  Alfred  Smith,  and 
W.  Bessalever  had  been  wrongfully  rejected  by 
the  judges,  and  the  counting  of  the  same  in  the 
statement  of  the  true  vote,  as  he  understands  it, 
which  gave  to  the  plaintifis  a  majority  of  one 
vote. 

If  we  are  right  in  the  conclusion  at  which  we 
have  arrived,  the  accoimt  of  votes  would  stand 
thus: — 

Judges*  return  shows  as  cast  for  defendants      .     l8  votes 
From  which  deduct  illegal  votes     .        .         .      8    « 

Leaving  for  defendants lo    " 

Return  shows  for  plaintiflTs  undisputed    .        •       5     " 
If  to  these  should  be  added  the  votes  of  Besn^ 
lever,  Headlam,  and  AUired  Smith,  as  the 
Master  decides  ......      3    " 

It  would  give  to  plaintiff  but  .        .        •      8    " 

Majority  for  defendants  .         •        .        .      2    ** 

This  requires  us  to  sustain  the  exceptions  of 
the  defendants  to  the  report  of  the  Master,  in  so 
far  as  they  relate  to  the  rejection  from  his  count 
of  the  votes  which  were  cast  by  Robert  H.  Beatty, 
Walter  Scott,  and  John  H.  Smith,  and  adding 
these  to  the  seven  unchallenged  votes  cast  for 
the  defendants,  making  ten  in  all,  to  decide  that 
the  defendants  are  the  duly  elected  vestrymen 
of  St.  Timothy's  Church  for  the  chiwch  year  of 
1880-^1. 

A  decree  was  entered,  dismissing  the  bill,  with 
costs. 

Opinion  by  Aluson,  P.  J. 


€ommott  llleas— Uato^ 


C.  p.  No.  J. 


Hobson  V.  Webster. 


Sept.  20,  1880. 


Voluntary  appearance  by  terre-tenant — May  not 
be  without  leave  of  the  Court — Practice. 

Rule  to  strike  off  appearance  by  terre-tenant. 

Scire  facias  sur  mortgage  by  Hobson  against 
Webster,  issued  August  23,  and  returned  the-first 
Monday  of  September,  '*  Nihil habet.** 

On  September  first  Helena  Corles,  by  a  prae- 
cipe in  the  usual  form,  directed  her  appearance 
p.p.z&**  owner  and  terre-tenant"  to  be  entered. 
Whereupon  the  plaintiff  took  this  rule. 


IVeehSj  for  the  rule. 

The  terre-tenant  was  not  made  a  party  to  the 
record,  and  cannot  intervene  without  leave  of 
the  Court. 

Buck  V.  Bolton,  I  Weekly  Notes,  6. 
Tr.  &  H.  Pr.,  {  1957. 

The  Court.    Rule  absolute. 


C.  p.  No.  2,  Sept.  21, 1880. 

Burton  v.  McCully. 

Practice — A  rule  to  produce  book  of  original  en- 

tries  for  comparison  with  copy  filed  must  be 

based  on  an  affidavit. 

Assumpsit.  Copy  of  book  entries  filed.  The 
defendant,  without  filing  an  affidavit  of  defence 
or  any  other  affidavit,  entered  this  rule  on  plain- 
tiff to  produce  his  original  book  of  entries  for 
inspection  by  the  Court,  and  comparison  with 
the  copy  filed. 

•  y.  A.  Burton^  for  defendant,  contended  that 
the  rule  should  have  been  founded  on  an  affidavit, 
and  referred  to — 

Shaw  V.  Baildon,  I  T.  &  H.  Pr.,  p.  3a8,  note  11. 

A.  Driver  (  Coulston^  with  him),  for  the  rule, 
cited — 

Richardson  v.  Snyder,  6  Weekly  Notes,  414. 

The  Court.  This  is  not  a  rule  of  course. 
There  are  many  cases  where  it  might  cause  great 
delay  and  hardship  on  plaintiff  to  compel  him 
to  .bring  his  books  here,  without  good  reason 
shown.  There  should  be  an  affidavit  that  de- 
fendant is  informed,  or  has  reason  to  believe, 
that  the  copy  filed  is  not  a  true  copy  from  plain- 
tiff's books  of  original  entry. 

The  case  then  stood  over  till  the  next  Satur- 
day, Sept.  35.  Defendant  having  filed  an  affi- 
davit. 

Driver f  for  the  rule,  cited — 
Mitchell  on  Motions  and  Rules,  p.  65. 

Burton,  contra.  It  is  not  the  practice  to  enter 
a  rule  like  this.  A  demand  on  plaintiff's  attor- 
ney is  sufficient  and  more  convenient 

The  Court.    Rule  absolute. 


C.  P.  No.  2.  Oct  2, 1880. 

Longstreth  v.  Thorntoiu 
Mortgage^^Bond  and  warrant —  When  execution 
wUl  not  be  stayed  on  judgment  entered  on  € 
bond  and  warrcmt^  although  ju^ment  in  a  suit 
on  the  accompanying  mortgage  has  been  refused 
for  want  of  a  sufficient  affidavit  of  defence. 
Rule  to  re-instate  a  rule  to  stay  proceedings 
under  a  judgment  entered  upon  bond  and  wa^ 
rant,  pending  a  suit  on  the  mortgage. 

A  sci.  fa.  sur  mortgage  was  issued  to  March 
Term,  18S0,  by  plaintiff  against  defendant  An 
affidavit  of  defence  was  filed,  and  a  rule  i<X 
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judgment  for  want  of  a  sufficient  affidavit  was 
discharged  May  8,  1880.  On  May  14,  1880, 
judgment  was  entered  on  the  bond  and  warrant 
which  the  mortgage  accompanied,  and  a  sugges- 
tion of  default  was  filed.  On  May  sa  a  rule  to 
stay  proceedings  was  entered,  which  the  Court, 
on  June  5,  discharged.  On  June  26,  another 
^  rule  to  stay  was  entered,  and  that  also  was  dis- 
'  diarged,  July  lo.  On  June  24,  a  fi.  fa.  was 
issued,  and  on  Aug.  11,  a  vend.  ex.  This  rule 
was  for  a  re-argument  of  the  rule  discharged  July 
10,  1880,  to  set  aside  the  fi.  fa.  and  vend,  ex., 
and  stay  all  proceedings  until  the  mortgage  suit 
was  decided. 

G,  B.  Adams  (C  F,  Corson^  with  him),  for 
the  rule. 

Judgment  having  been  asked  on  the  affidavit 
of  defence  filed  in  the  mortgage  suit,  and  refusedy 
the  plaintiff  has  no  right  to  proceed  to  execution 
on  his  bond  and  warrant  until  the  mortgage  suit 
has  been  decided. 

Hicks  V.  Funston,  5  Weekly  Notes,  428. 
Tisdall  V.  Paul,  8  Id.  557. 

/.  G.  Johnson^  contra. 

The  Court  will  not  stay  the  plaintiff's  kgal 
remedies  Unless  the  defendant  shows  that  their 
pursuit  would  be  against  equity,  I  have  warned 
defendant's  counsel  to  take  depositions,  and  he 
has  refused  to  do  so. 

Thb  Court.  It  may  be  conceded  that  usu- 
alTy  execution  will  not  be  allowed  to  proceed  on 
the  judgment  on  the  bond  until  the  termination 
of  the  suit  on  the  mortgage,  but  the  rule  is  not 
universal,  and  will  never  be  applied  unless  a  good 
case  in  equity  is  made.  Tlie  affidavit  of  defence 
in  the  mortgage  suit  must  be  accepted  as  true  in 
that  suit,  but  if  the  defence  does  not  commend 
itself  to  our  judgment,  we  cannot  allow  it  to  pre- 
vail in  the  suit  on  the  bond  unless  clearly  made 
out  by  depositions. 

Rule  discharged. 


C  P.  No.  3.  Jan.  3, 1880. 

Wcirv.  Lawrence. 

Practice — Execution — An  execution  may  be  issued 
in  the  Common  Pleas  against  the  personal  pro- 
perty of  the  defendant  on  a  transcript  of  a 
judigment  of  a  magistrate. 
Rule  to  quash  or  set  aside  fi.  fa. 
The  plaintiff  had  filed  in  this  Court  a  transcript 
from  the  docket  of  a  magistrate,  had  a  fi.  f;^. 
issued,  and  a  levy  made  on  defendant's  personal 
property,  whereupon  this  rule  was  taken. 
ScoUay,  for  the  rule. 

The  Common  Pleas  has  no  jurisdiction  over 
the  personalty  on  a  transcript  from  a  magistrate's 
Court.  The  only  purpose  of  the  transcript  to 
the  Common  Pleas  is  to  secure  a  lien  upon  the 
realty.  For  all  purposes  except  the  lien  on  the 
real  estate  of  the  defendant,  the  judgment  is  still 
before  the  magistrate. 


Act  of  March  20, 1810,  Purd.  Dig.  63,  8  pL  100. 

Boyd  V,  Miller,  a  Sm.  431. 

Wheeler  tt  al.  v,  Moore,  6  Weekly  Notes,  270. 

Bradley  v.  Ward,  Id.  366. 
J,  W,  Af,  Newlin^  contra. 
The  Court.    As  this  is  largely  a  question  of 
mere  practice  we  should  conform  to  any  con- 
struction of  the  Act  of  18 10  that  might  be  con- 
sidered settled,  but  unfortunately  the  Courts  of 
this  cotmty  which  have  already  passed  upon  this 
question  have  differed,  and  there  is  no  settled 
practice  on  the  subject.    The  case  of  Techner  v, 
Karpeles  (7  Weekly  Notes,  258)  was  very  care- 
fully considered,  and  we  follow  it  as  the  latest 
decision  on  the  point. 
Rule  discharged. 


iS^rpjftans'  ®4)utt. 


October  20,  1880. 

King's  Estate. 

Will-^Demand  for  issue  to  test  validity  of--^ 
Appeal  from  Register — Person  named  as  ex- 
ecutor in  an  alleged  willy  is  a  ^^ person  inter- 
ested'' under  Act  of  March  IS ,  J832— Practice 
— Act  of  March  2p,  i8j 2— Security  for  costs 
—  When  ordered. 
Sur  appeal  from  Register. 
Petition  for  a  citation,  and  demand  for  an 
issue. 

The  petition  of  F.  Gordon  Dexter  set  forth 
that  by  an  instrument  of  writing,  dated  January 
16,  1880,  the  decedent.  Dr.  William  M.  King, 
made  his  last  will  and  testament,  and  appointed 
thepetitioner  executor  thereof. 

Tnat  before  the  Register  probate  thereon  was 
contested  by  Edward  Haugh,  and  others,  inter- 
ested in  a  paper  purporting  to  be  the  will  of  the 
decedent,  dated  December  i,  1879,  and  that 
after  hearing  testimony  the  Register  refused  to 
admit  to  probate  the  will  of  January  16,  offered 
by  the  petitioner. 

The  prayer  of  the  petition  was  in  the  usual 
form,  for  a  citation  and  issue. 

Accordingly,  on  September  27, 1880,  a  cita- 
tion issued,  returnable  October  i6th  following,  to 
Edward  Haugh,  The  Academy  of  Fine  Arts,  and 
others,  to  show  cause,  etc.,  all  of  whom,  with  the 
exception  of  three  who  were  not  served,  ap- 
peared, having  jointly  filed  answer  to  the  effect 
that  (i)  the  petitioner  is  not  a  person  interested 
entitled  to  claim  a  hearing  before  this  Court, 
as  heir,  legatee,  devisee,  or  next  of  kin  to  the 
decedent ;  (2)  that  said  petitioner  is  not  a  citizen 
of  Pennsylvania,  but  of  the  State  of  Massachu- 
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setts,  and  has  entered  no  security  for  costs,  and 
praying  that  he  be  ordered  to  enter  sudi  security ; 
(3)  that  it  appears  by  the  record  of  this  appeal 
letters  testamentary  were  granted  on  the  36th  of 
July,  1880,  to  one  of  the  respondents  as  execu- 
tor of  the  said  William  M.  King,  and  it  also 
appears  that  the  said  appeal  of  the  said  Dexter 
purports  to  have  been  made  and  entered  on  the 
17th  day  of  July,  1880,  before  probate  and  grant 
of  letters  to  respondents ;  (4)  that  the  appeal  is 
not  supported  by  any  testimony,  only  the  record 
being  brought  up ;  (5)  and  no  fact  in  dispute  is 
stated  specifically  in  writing;  and  respondent 
prayed  the  Court  to  dismiss  the  appeal  with 
costs. 

Richard  C,  McMurtrie^  for  the  contestants. 

Pierce  Archer ^  for  respondents. 
I  October  23,  1880.  Thb  Court.  It  appears 
from  the  return  to  the  citation  to  show  cause  why 
an  issue  shotdd  not  be  granted  in  the  above  mat- 
ter that  all  the  parties  have  been  duly  served, 
with  the  exception  of  three,  viz.,  Caroline  E. 
J.  King,  Margaret  Carter,  and  R.  W.  Allen. 
The  former,  we  understand,  is  represented  by 
the  counsel  for  the  appellant,  and  the  last  two 
reside  out  of  this  jurisdiction.  If  our  informa- 
tion be  correct,  we  suggest  that,  for  the  sake  of 
regularity,  counsel  accept  service  of  the  citation 
for  the  party  interested  represented  by  him.  But 
as  to  those  not  served,  the  practice  pointed  out 
by  the  Act  of  1832  (Purdon,  1106,  pi.  24,  25), 
should  ordinarily  be  observed,  to  wit,  an  alias 
citation  issued,  and  published  by  advertisement 
<<  in  such  place  or  places,  and  for  such  length  of 
time,  as  the  Court,  having  regard  to  the  supposed 
place  of  readence  of  the  defendant,  and  other 
circumstances,  shall  direct."  In  the  present  in- 
stance, however,  we  deem  this  unnecessary,  and 
involving  the  parties  in  fruitless  expense  and  de- 
lay. Still,  as  it  is  but  proper  that  notice  be  given 
to  every  party  interested,  this  will  be  accomp- 
lished by  the  examiner  to  be  appointed,  giving 
notice,  in  writing,  of  his  appointment  to  the 
parties  not  served,  of  the  time  and  place  of  the 
first  meeting  to  be  held  for  the  purpose  of  taking 
testimony  in  support  of  the  appeal. 

An  answer  has  been  filed  to  the  citation,  by 
the  executors  of  the  will  of  testator  admitted  to 
probate  by  the  Register,  setting  up  various 
grounds  in  opposition  to  the  granting  of  the 
issue  prayed  for  by  the  appellant.  The  first  ob- 
jection is,  that  the  appellant  isnot  a '^  person 
interested  as  an  heir,  legatee,  devisee,  or  next 
of  kin  to  the  said  decedent. ' '  But  this  is  not  well 
founded.  The  appellant  is  the  executor  named  in 
the  writing  which  he  alleges  to  be  the  last  will  and 
testament  of  the  decedent,  and  which  the  Regis- 
ter has  refused  admission  to  probate.  It  is  the 
duty  of  the  person  named  as  executor  to  offer 
the  testamentary  paper  for  probate ;  and,  if  he 


neglects,  he  can  be  compelled  so  to  do  upon  the 
application  of  a  party  in  interest.  It  may  be 
that  he  has  no  pecuniary  interest  other  than  the 
expected  compensation  for  services  in  the  settle- 
ment of  the  estate ;  but  this  is  of  little  moment, 
and  not  to  be  considered,  in  view  of  the  trust 
reposed  in  him  by  the  testator.  He  is  a  trustee 
for  creditors  and  legatees,  and  this  confers  such 
an  interest  as  may  be  injuriously  affected  by  the 
decision  of  the  Register.  The  Act  of  March 
15, 1832,  under  which  the  appeal  has  been  taken, 
gives  the  right  to  ''  any  person  interested,"  and 
clearly  the  executor  whose  demand  for  probate 
and  letters  testamentary  is  denied,  is  witliin  the 
provision  of  the  Act.  The  second  objection  is, 
that  the  appellant  is  not  a  citizen  of  this  State, 
and  has  not  entered  security  for  costs.  But  it 
is  evident  this  is  not  a  valid  reason  for  refusing 
the  issue  prayed  for.  The  proper  practice  is  to 
apply  by  petition,  setting  forth  the  facts,-  for  an 
order  upon  the  appellant  to  enter  security  for 
the  costs  accrued  and  to  accrue,  and,  until  the 
same  be  given,  further  proceedings  to  stay.  The 
next  objection  is,  that  from  the  record  the  appeal 
appears  to  have  been  taken  prior  to  the  admission 
to  probate  of  the  will  of  which  the  respondents 
are  the  executors.  But  this  does  not  affect  the 
merits  of  the  case.  The  appeal  is  from  the  act 
of  the  Register  in  refusing  probate  of  the  will 
of  which  the  appellant  is  the  executor,*  and  this 
was  on  or  about  July  17,  1880,  while  letters  tcs-' 
tamentary  upon  the  will  probated  were  granted 
on  July  26,  1880.  In  strictness  the  appeal 
should  not  have  been  taken  until  subsequent  to 
the  date  of  the  letters  testamentary,  and  to  cor- 
rect this  apparent  irregularity  leave  will  be  given 
appellant  to  file  his  appeal  nunc  pro  tunc^  as  of 
July  27,  1880.  In  regard  to  the  remaining  ob- 
jections, it  is  unnecessary  to  say  more  than  that 
the  appeal  brings  up  nothing  but  the  record. 
The  proceeding  is  had  de  novo,  and  decided  upon 
its  merits  upon  the  testimony  taken  in  this  Court. 
Until  that  be  taken,  the  case  is  not  ripe  for  hear- 
ing ;  and  while  it  is  true  that  the  appellant,  in 
his  petition,  is  required  to  set  forth  the  material 
fact  or  facts  upon  which  the  application  for  an 
issue  is  based,  yet  we  think  that  it  is  sufficiently 
complied  with  when  it  appears  that  the  ground 
alleged  for  the  appeal  b  that  the  Register  has 
refined  probate  of  an  alleged  iast  will  and  testa- 
ment, and  admitted  to  probate  a  testamentary 
writing  of  earlier  date.  The  question  of  is£X 
thus  arising  is,  which  of  the  two  papers,  both 
alleged  to  have  been  executed  by  the  testator,  is 
his  last  will  and  testament. 

No  sufficient  reason  having  been  shown  why 
the  appellant  should  not  be  allowed  to  prosecute 
his  appeal,  the  order  now  asked  for,  relative  to 
the  taking  of  testimony,  will  be  granted. 

Opinion  by  Hanna,  P.  J. 
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Vou  IX.]     THURSDA  Y,  NOV.  33, 1880.     [No.  14. 


^u^renie  Court* 


May,  '80,  198. 


Lant's  Appeal. 


June  23,  1880. 


Husband  and  wife — Revocation  of  will  by  subse- 
quent marriage  of  testatrix — Act  of  April  8^ 
1833,  §  16  (P.  L.  23i)-'Equity—Such  will 
when  executed  in  pursuance  of  intended  hus- 
band's parol  assent  to  disposal  of  testatrix^  s 
property  may  take  effect  as  a  marriage  settle- 
ment—  What  is  sufficient  expression  of  assent 
on  part  of  husband  to  bind  him, 

A  single  woman,  having  obtained  her  intended  hus- 
band's verbal  consent  that  she  might  dispose  of  her  prop- 
erty by  will  or  otherwise  as  she  pleased,  executed  a  wUI 
the  day  before  her  marriage,  whereby  she  made  liberal 
provision  for  him,  and  bequeathed  the  residue  of  her  estate 
to  her  friends  and  relations  and  to  charities : 

Helit,  that  although  said  will  wad  revoked  by  her  sub- 
seqaent  marriage  in  consequence  of  the  provisions  of  the 
Act  of  April  8,  1 833,  {  16  (P.  L.  251),  yet  ncveitheless 
it  might  on  her  death  take  effect  in  eouity  as  an  ante-nup- 
tial settlement,  and  that  on  every  prmciple  of  equitable 
estoppel  the  husband's  mouth  ousht  to  be  shut  from  inter- 
posing an  objection  lo  its  full  enforcement. 

In  equity,  where  a  person  has  the  legal  right  to  dispose 
of  property,  and  means  to  do  so,  the  form  of  the  instru- 
ment adopted  for  the  purpose,  if  at  law  ineffectual,  will  be 
disregarded,  and  it  will  be  treated  as  reformed,  so  as  to  be 
made  effectual. 

Appeal  of  Julia  M.  Lant  from  the  decree  of 
the  Orphans'  Court  of  Lancaster  County,  dis- 
missing exceptions  filed  by  her  to  the  report  of 
the  auditors  appointed  to  distribute  the  estate  of 
Elizabeth  M.  D.  Mullen,  deceased. 

The  facts  of  the  case  were  as  follows :  The 
deceased,  whose  maiden  name  was  Dunn,  agreed 
some  time  in  the  year  1875  to  marry  one  John  A 
Mullen.  In  December,  1875,  in  pursuance  of 
this  agreement,  Mullen  called  upon  the  mother 
of  the  deceased,  with  whom  she  lived,  and  re- 
quested her  consent  to  the  marriage,  saying  in 
reference  to  his  intended  wife:  ''I  don't  want 
her  money;  I  only  want  herself  Mrs.  Dunn 
gave  her  consent  to  the  marriage  proposed. 

On  or  about  February  i,  1876,  the  deceased, 
being  possessed  of  considerable  property,  both 
real  and  personal,  sent  for  her  counsel,  Hon. 
John  B.  I^vingston,  and  told  him  that  she  de- 
sired him  to  write  her  will  for  her.  He  told  her 
Vol.  IX.— 14 


in  reply  that  her  intended  marriage  would  revoke 
any  will  executed  by  her,  and  that  she  could 
malce  no  disposition  of  her  property  without  her 
intended  husband's  consent.  lieceased  then  said 
that  she  would  see  Mr.  Mullen,  and  if  she  got 
the  matter  fixed  would  send  for  Mr.  Livingston 
again.  Shortly  after  this  interview  deceased  re- 
quested her  mother  to  ask  Mullen  if  he  was 
satisfied  that  she  (deceased)  should  dispose  of 
her  effects.  Mrs.  Dunn  did  so,  and  Mullen  re- 
plied that  he  was  perfectly  satisfied.  Mrs.  Dunn 
then  told  deceased  what  Mullen  had  said,  where- 
upon deceased  immediately  drew  up  a  memo- 
randum for  her  counsel  of  the  manner  in  which 
she  wished  her  property  to  be  disposed  of.  De- 
ceased then  said  to  her  mother :  **  Now  I  have 
the  items  wrote  out,  and  I  want  you  to  speak  to 
John  again,  and  ask  him  if  he  isn't  satisfied." 
Mrs.  Dunn  said :  '<  Lizzie,  did  you  not  speak  to 
him  yourself?"  Whereupon  she  replied :  "  Yes, 
but  I  want  you  to  talk  to  him  again,  and  if  he  is 
not  satisfied  I  won't  marry  him."  Mrs.  Dunn 
then  again  asked  Mullen  whether  he  was  satisfied 
that  deceased  should  dispose  of  her  fortune  by 
wOl  or  in  any  way  that  she  pleased.  He  .re- 
plied :  **  Yes,  I  am  satisfied  for  Lizzie  to  dispose 
of  her  fortune  by  will,  or  otherwise,  any  way  she 
pleases." 

Deceased  then  sent  again  for  Judge  Living- 
ston, told  him  that  the  whole  thing  had  been 
arranged,  and  that  Mr.  Mullen  was  perfectly  sat- 
isfied, and  instructed  him  to  draw  up  a  will  in 
accordance  with  the  terms  of  the  memorandum 
written  by  her.  Livingston  accordingly  'drew 
up  a  will,  whereby  deceased,  beside  devising 
several  pieces  of  real  estate  to  her  mother  and 
sister,  Julia  M.  Lant,  and  bequeathing  several 
trifling  specific  legacies,  bequeathed  of  her  per- 
sonalty 130,000  to  her  intended  husband,  ^i  5 ,000 
to  her  niece,  Mary  E.  Lant,  |i6,8oo  to  various 
friends  and  for  charitable  purposes,  and  directed 
all  the  residue  to  be  equally  divided  between  her 
said  mother,  sister,  and  intended  husband. 

On  the  evening  of  February  8, 1876,  Mr.  Liv- 
ingston brought  this  instrument  to  deceased, 
who  signed  it  duly  in  the  presence  of  witnesses, 
who  subscribed  to  the  same.  Just  before  de- 
ceased executed  the  paper,  Mullen  came  into 
the  room,  and  said  he  was  going  down  the  street. 
Deceased  said  to  him:  '^I  am  about  signing," 
or  <*  executing  the  paper  we  spoke  of."  Mullen 
replied:  "Oh,  very  well,"  or  "verywell,"  and 
immediately  after  left  the  room  and  house.  Mul- 
len did  not  see  the  paper.  Immediately  after  its 
execution  it  was  taken  away  by  Mr.  Livingston, 
and  kept  by  him  at  his  office  imtil  af^er  the  death 
of  Elizabeth  Mullen. 

On  February  9, 1876,  said  Elizabeth  was  mar- 
ried to  said  John  A.  Mullen.  In  August,  1878, 
said  Elizabeth  became  very  ill.    At  this  time 
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Mr.  Mtdlen  complained  to  Rev.  Michael  J.  Mc- 
Bride  that  his  wife's  family  treated  him  hardly, 
sa3ring:  <*  They  have  made  a  will  without  con- 
sulting me.''  McBride  then  said :  ''John,  didn't 
you  give  your  consent  before  the  marriage?" 
Mullen  replied:  *<Yes,  but  they  should  have 
had  it  in  writing.  A  verbal  consent  will  not  hold 
in  law."  On  August  2S,  1878,  said  Elizabeth 
died,  without  children.  On  August  31,  1878, 
the  said  paper,  executed  February  8,  1876,  was 
admitted  to  probate  as  a  will,  and  letters  testa- 
mentary granted  by  the  Register  of  Wills  of  Lan- 
caster County  to  the  executors  named  therein. 
On  September  3,  1878,  said  John  A.  Mullen 
filed  a  petition  with  the  register  to  have  said 
probate  and  the  letters  testamentary  granted 
thereon  vacated  and  annulled,  on  the  ground  that 
the  said  will  had  been  revoked  by  the  marriage 
of  the  testatrix  subsequent  to  the  execution.  An 
answer  was  filed  by  the  executors  named  in  said 
paper,  and  the  register  refused  to  grant  the 
prayer  of  the  petition.  On  appeal  to  the  Or- 
phans' Court,  a  decree  was  made  February  8, 
1879,  granting  the  prayer  of  the  petition,  and 
anoulling  and  vacating  said  probate  and  letters 
testamentary. 

Letters  of  administration  were  then  granted 
on  the  estate  of  the  deceased  to  said  John  A. 
Mullen,  her  husband.  Said  administrator  filed 
his  account  May  15,  1879,  showing  a  balance  in 
his  hands  of  176,646.89.  Exceptions  were  filed 
to  this  report  by  said  Julia  M.  Lant,  sister  of  de- 
ceased, and  the  matter  was  on  July  3,  1879,  ^^' 
ferred  by  the  Orphans'  Court  of  Lancaster 
County  tQ  auditors  to  pass  on  the  exceptions, 
and  to  distribute  the  balance  in  the  hands  of  the 
administrator. 

The  said  auditors  reported,  trUer  a/ia,  as  fol- 
lows:— 

''From  the  evidence  the  auditors  find  that 
John  A.  Mullen,  before  the  marriage,  assented  or 
consented  that  his  intended  wife  might  make  a 
will ;  that  she  did  make  a  will — ^the  paper  pro- 
duced before  the  auditors ;  that  John  A.  Mullen 
did  not  know  its  contents,  and  that  there  was  no 
ante-nuptial  contract  between  Elizabeth  M. 
Dunn  and  John  A.  Mullen,  or  marriage  settle- 
ment of  her  separate  estate.  This  will  having 
been  revoked  by  her  subsequent  marriage.  Act 
8  April,  1833,  §  16  (P.  L.  251),  the  balance  in 
the  administrator's  hands  must  be  distributed  in 
accordance  with  the  provisions  of  the  intestate 
laws  of  this  Commonwealth." 

They  therefore  awarded  the  whole  of  said  bal- 
ance to  said  John  A.  Mullen,  as  husband  of  de- 
ceased. 

To  this  report  exceptions  were  filed  by  Julia 
M.  Lant,  on  the  grounds  (ifU^  aiid)  that  ''  the 
auditors  erred  in  not  finding  as  a  fact,  under  the 
evidence  produced,  that  there  was  an  ante-nup- 


tial contract  or  agreement  between  Elizabeth  M. 
Dunn  and  John  A.  Mullen  with  regard  to  the 
disposition  of  her  separate  estate,  Ix^ed  upon  a 
valid  and  valuable  consideration,"  and  in  award- 
ing to  said  John  A.  Mullen,  surviving  husband 
of  said  Elizabeth  M.  D.  Mullen,  deceased,  the 
whole  balance  in  his  hands  as  administrator. 
The  Court,  however,  after  hearing,  dismissed 
the  exceptions,  and  confirmed  the  report.  Julia 
M.  Lant  thereupon  took  this  appeal,  assigning 
for  error  the  action  of  the  Court  in  overruhng 
the  exceptions  filed  by  her  to  the  auditors'  report. 
H,  Af.  North  zxi6.  S.  H,  Reynolds  (with  them 
P.  Z>.  Baker),  for  appellant. 

Almost  any  bona  fide  and  reasonable  agree- 
ment made  before  marriage  to  secure  the  wife 
in  the  enjoyment  of  her  own  property  will  be 
carried  into  execution  by  a  court  of  equity. 

Stilley  V,  Folger,  14  Ohio,  610. 

2  Kent*s  Comm.  163. 

English  V,  Foxall,  2  Peters,  595. 

Hunter  v,  Bryant,  2  Wheat.  32. 

Tarbell  v,  Tarbcll,  10  Allen,  278. 

Smith  V,  Chapell,  31  Conn.  589. 

Neves  v,  Scott,  9  How.  196;  s.  c.  13  How.  268. 
Nor  will  equity  pay  any  regard  to  the  form  of 
the  agreement. 

Peachey  on  Marriage  Settlements,  65-67. 

Acton  r.  Peirce,  2  Vem.  480. 

Crostwaight  v.  Hutchinson,  2  Bibb.  407. 

Liles  V,  Fleming,  i  Dev.  Eq.  185. 

Kenley  v.  Kenley,  2  How,  (Miss.)  751. 

Logan  V.  Wienholt,  I  CI.  &  Fin.  611. 

Hammersley  V.  De  Biel,  12  CI.  &  Fin.  45. 

Moorhouse  v,  Colvin,  15  Beav.  349. 

In  Pennsylvania  a  parol  ante-nuptial  settl^ 
ment  is  binding  upon  all  parties  as  regards  the 
wife's  chattels. 

Gackenbach  v,  Brouse,  4  W.  &  S.  546. 

Barnes  r.  Irwin,  a  Dallas,  199. 
Mrs.  Mullen's  will,  though  revoked  by  her  sab- 
sequent  marriage,  ought  nevertheless,  having 
been  executed  with  Mullen's  consent,  to  be 
available  in  equity,  as  embodying  the  terms  of  a 
marriage  contract,  and  the  personal  property  of 
deceased  should  be  distributed  in  accordance 
with  the  provisions  thereof.  Mullen,  having  in- 
duced his  wife  to  enter  into  the  marriage  relation 
by  his  representations  as  to  his  willingness  that 
she  should  dispose  of  her  property  as  she  pleased, 
ought  to  be  bound  by  the  disposition  made  by 
her  on  February  8,  1876. 

Money  v.  Jorden,  15  Beav.  377. 

Pulsford  v.  Richards,  17  Beav.  94. 

Bold  f.  Hutchinson,  20  Beav.  259. 

Peachey  on  Marriage  Settlements,  87. 

Richard  P.  White  and  Thomas  E.  Frank&h 
for  appellee. 

The  will  of  Mrs.  Mullen,  whether  executed 
with  the  consent  of  her  husband  or  not,  was 
necessarily  revoked  as  a  will  by  her  subsequent 
marriage,  in  consequence  of  the  provisions  of 
the  Act  of  April  8,  1833,  §  16  (P.  L.  251). 
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It  cannot  take  effect  as  a  marriage  settlement, 
because  there  is  nothing  to  show  Mullen's  agree- 
ment as  to  the  disposition  of  his  wife's  property 
after  her  death  in  case  she  died  intestate.  The 
declarations  made  by  him,  which  are  in  evidence, 
are  insufficient  to  establish  such  an  agreement 
on  his  part. 

Fransen's  Appeal,  2  Cas.  202. 

Kurtz  V.  Say  lor,  8  Harris,  205. 

Talbot  tr.  Calvert,  12  Harris,  327. 

The  case  of  Gackenbach  v.  Brouse  (4  W.  &  S. 
546)  has  no  application,  as  there  a  parol  ante- 
nuptial settlement  by  mutual  consent  was  clearly 
proved  to  have  been  made. 

October  4,  1880.  The  Court.  There  are 
some  matters  involved  in  this  controversy  which 
must  be  assumed,  if  not  conceded  as  not  in  dis- 
pute. First,  That  the  instrument  purporting  to 
be  the  last  will  and  testament  of  Elizabeth  M. 
Dunn,  dated  February  8, 1876,  cannot  take  effect 
as  a  will,  having  been  revoked  by  her  marriage 
with  the  appellee  on  the  following  day.  Pro- 
bate of  it  was  refused  by  the  tribunal  having  ex- 
clusive jurisdiction  as  far  as  personal  property  is 
concerned,  and  its  decree,  unappealed  from,  is 
conclusive. 

Second,  This  revocation  was  by  the  positive 
provisions  of  the  Statute  8  April,  1833,  sec.  16 
(Pamph.  L.  251).  **  A  will  executed  by  a  sin- 
gle woman  shall  be  deemed  revoked  by  her  sub- 
sequent marriage."  This  law  was  not  known  to 
her  and  not  adverted  to  by  her  counsel  called  in 
by  her  to  give  his  advice  and  prepare  the  instru- 
ment. It  was  certainly  not  thought  by  her  that 
such  a  result  would  follow.  She  did  not  mean 
it  to  be  revoked  by  her  marriage.  On  the  con- 
trary both  she  ana  her  counsel  meant  to  make  a 
disposition  which  would  be  effectual  after  the 
marriage  which  was  to  be  celebrated  within 
twenty-four  hours  after  the  paper  was  executed. 
The  execution  of  the  will  at  the  time  and  under 
the  circumstances  was  a  plain  mistake.  Had  it 
been  postponed  only  a  few  hours  until  after  the 
marriage  ceremony  was  performed  it  would  have 
been  a  valid  and  effectual  disposition  of  her  pro- 
perty. 

Third,  There  was  a  contract  made  by  John  A. 
Mullen,  the  intended  husband,  at  or  about  the 
time  the  instrument  was  executed  by  which  she 
was  to  have  the  power  **  to  dispose  of  her  for- 
tune by  will,  or  otherwise,  any  way  she  pleased." 
That  this  was  the  contract  is  established  by 
the  most  conclusive  testimony,  confirmed  by  the 
admission  of  the  husband  afterwards,  who  put  his 
refusal  to  give  effect  to  it  not  on  the  ground 
that  he  lu^  not  freely  and  fairly  so  agreed,  but 
that  because  it  was  not  in  writing  he  was  not 
bound  by  it.  In  this  he  was  mistaken,  for  a 
parol  ante-nuptial  contract  such  as  this,  being  in 


consideration  of  marriage,  which  is  a  valuable 
one,  is  unquestionably  binding  on  the  parties. 
(Gackenbach  v.  Brouse,  4  W.  &  S.  546).  That 
he  knew  and  considered  at  the  time  the  instru- 
ment in  question  was  executed  that  it  was  in- 
tended to  carry  out  and  give  effect  to  his  ante- 
nuptial agreement,  is  proved  by  the  clearest  and 
most  convincing  evidence. 

If,  as  it  has  been  earnestly  contended,  the  de- 
cree of  the  Court  below  must  be  affirmed  and 
the  entire  personal  estate  of  the  decedent  awarded 
to  the  appellee,  then  it  is  not  to  be  disputed  that 
there  must  be  some  palpable  defect  in  equitable 
jurisdiction  in  this  Commonwealth,  to  render 
necessary  so  gross  an  injustice,  so  revolting  to 
the  moral  sense  of  what  is  right  and  wrong.  We 
think,  however,  that  fortunately  there  are  two 
very  familiar  and  well  settled  principles  of  equity, 
often  recognized  and  applied  by  our  Courts, 
which  prevent  such  a  result.  One  of  these  prin- 
ciples is  that  whatever  a  chancellor  on  the  facts 
of  a  case  would  have  decreed  to  be  done,  the 
Courts  will  consider  as  having  actually  been 
done.  Another  principle  is  that  wherever  a  per- 
son has  the  legal  right  to  dispose  of  property  and 
means  to  do  so,  the  form  of  the  instrument 
adopted  for  the  purpose,  if  at  law  ineffectual, 
will  be  disregarded,  and  it  will  be  reformed  so 
as  to  be  made  effectual. 

Suppose,  then,  that  at  the  time  the  paper  of 
February  8, 1876,  was  executed  by  Elizabeth  M. 
Dunn,  she  had  filed  a  bill  in  equity  setting  forth 
the  ante-nuptial  contract  made  by  John  A.  Mul- 
len and  the  marriage  about  to  be  solemnized  and 
praying  that  it  might  be  carried  into  execution 
by  some  instrument  of  writing  to  be  signed  by 
him,  what  would  have  been  the  decree  of  the 
Court?  Surely  upon  the  undisputed  facts  the 
prayer  of  the  bill  would  have  been  granted,  and 
the  decree  would  have  been  either  that  the  hus- 
band and  wife  should  join  in  a  conveyance  to 
trustees  in  trust  for  the  separate  use  of  the  wife 
with  full  power  in  her  to  dispose  of  the  same  in 
her  lifetime  by  sale  or  gifl,  and  after  her  death 
by  a  will  in  writing,  or  any  writing  in  the  nature 
of  a  last  will  and  testament.  Such  is  the  ordi- 
nary form  of  such  powers  in  marriage  settlements. 
If  the  complainant  was  willing  the  Court  might 
decree  simply  that  the  husband  himself  should 
execute  a  declaration  of  trust  to  the  same  effect. 
Nothing  is  better  settled  than  that  a  court  of 
equity  in  decreeing  the  specific  performance  of 
marriage  articles  will  make  such  a  decree  as  will 
give  full  effect  to  the  intention  of  the  parties  with-  i 
out  regard  to  the  legal  construction  of  the  words 
used  in  them.  Thus  if  by  the  words,  according 
to  their  legal  construction,  a  fee  tail  would  be 
vested  in  the  parties  or  either  of  them,  a  strict 
settlement  will  be  deoreed  to  the  husband  or  hus- 
band and  wife  for  life  with  remainder  to  the 
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children  of  the  marriage,  successively  in  tail, 
according  to  the  most  approved  forms  of  deeds  of 
marriage  settlement.  (2  Story's  Eq.  Jur.,  sect. 
983,  and  authorities  there  cited.)  Now  if  wc 
are  to  consider  as  having  actually  been  done 
what  a  chancellor  would  have  decreed  to  be 
done,  then  we  have  at  the  time  of  the  execution 
of  the  paper  of  February  8,  1876,  either  a  con- 
veyance to  a  trustee  or  a  declaration  executed 
by  the  husband  to  the  same  effect.  Surely  then 
under  such  a  declaration  or  deed  of  settlement 
this  paper  though  ineffectual  as  a  will  under  the 
statute,  was  still  a  writing  in  the  nature  of  a  last 
will  and  testament,  a  clause  introduced  into  such 
powers  for  the  very  purpose  of  providing  against 
mere  technical  objections,  which  would  prevent 
the  instrument  from  being  admitted  to  probate 
as  a  will.  It  was  a  disposition  of  property  to 
take  effect  at  death  if  not  revoked  by  the  party 
during  life.  That  is  a  writing  in  the  nature  of  a 
last  will  and  testament.  This  paper  was  so  in- 
tended beyond  all  question.  It  was  executed 
under  and  in  pursuance  of  the  contract  on  the  eve 
of  the  marriage,  indeed,  it  might  almost  be  said 
to  have  been,  in  the  consideration  of  equity, 
cotemporaneous  with  the  ceremony,  executed  for 
the  express  purpose,  with  the  knowledge  and  con- 
sent of  John  A.  Mullen,  of  having  just  the  effect 
here  stated.  It  makes  most  liberal  provision  for 
him,  and  upon  every  principle  of  equitable  estop- 
pel, his  mouth  ought  to  be  shut  from  interposing 
an  objection  to  its  full  enforcement. 

The  case,  too,  is  equally  within  the  second 
principle  of  equity  adverted  to;  a  paper  executed 
by  a  person  who  had  a  perfect  legal  right  to  dis- 
pose of  her  property,  and  intended  to  do  so, 
but  by  a  plain  mistake  of  the  scrivener,  it  was 
drawn  in  the  form  of  a  will  when  it  ought  to  have 
been  a  deed  or  declaration  of  trust.  Surely  it 
must  be  in  the  power  of  a  court  of  equity  in  this 
Commonwealth  to  correct  so  gross  and  palpable 
a  mistake,  to  reform  the  instrument  and  decree 
it  to  be  such  as  it  ought  to  have  been  so  as  effectu- 
ally to  carry  out  the  intention  of  the  parties. 

Decree  reversed  and  record  remitted  to  the 
Orphans'  Court  of  Lancaster  County  that  distri- 
bution may  be  there  made  according  to  the  prin- 
ciples of  this  opinion,  the  costs  of  this  app^  to 
be  paid  by  the  estate. 

Opinion  by  Sharswood,  C.  J. 


Jan.  '80,  134. 


Febnuiry  24,  1880. 

Hideirs  Appeal. 

Equity-^Decree  in  previous  suit  when  conclu- 
sive— Husband  and  wife^  relief  for  fraud  upon 
I     marital  rights^  when  denied- — Allegans  contra- 
ria  non  est  audiendus, 

A  husband,  claiming  to  have  been  defrauded  of  his  man- 
'  tal  rights,  must  act  promptly  and  cannot  be  permitted  to 


make  several  experiments,  especially  on  different  and  in- 
consbtent  grounds. 

H.  and  D.,  his  wife,  in  right  of  his  wife,  filed  a  bill  in 
equity  in  the  Common  Pleas  against  a  Trust  Co.,  and 
prayed  that  a  certain  deed  given  by  D.  to  the  c<mipany 
immediately  before  her  marriage  might  be  set  aside  as  in 
fraud  of  H.'s  marital  rights.  The  complainants  discon- 
tinued this  suit  and  filed  a  bill  in  the  Circuit  Court  of  the 
U.  S.  against  the  same  respondents,  setting  forth  a  deed 
executed  in  1872  by  D.  to  the  Trust  Co.,  containing  a 
power  of  revocation,  also  the  deed  before  mentioned  exe^ 
cuted  before  the  marriage  in  1876,  conuining,  it  wu 
charged,  the  same  power,  and  a  revocation  made  in  pur- 
suance of  these  instruments;  the  complainants  praved  for 
a  re-conveyance  of  the  property  assigned  by  the  deed  of 
1872.  This  bill  was  dismissed.  H.  then  filed  a  bill,  in 
the  Common  Pleas,  against  his  wife  and  the  Trust  Co.  as 
respondents,  charging  that  the  deed  of  1876  was  fraado- 
lent,  and  prayed  that  it  should  be  cancelled.  This  hill 
was  dismissed : 

Held  (affirming  the  decree  of  the  Court  below),  that  the 
complainant  was  concluded  by  the  decree  of  the  Circait 
Court. 

Appeal  of  William  H.  Hidell  from  a  decree  of 
the  Common  Pleas  No.  2,  of  Philadelphia  County, 
dismissing  his  bill  in  a  suit  in  equity  wherein  he 
was  complainant,  and  Dora  Hidell  and  the  Gi- 
rard  Life  Insurance,  Annuity,  and  Trust  Com»- 
pany  were  respondents. 

The  bill  set  forth,  substantially,  the  following 
allegations:  In  1876  the  complainant  became 
engaged  to  be  married  to  Dora  Robinson,  after- 
wards Dora  Hidell,  one  of  the  defendants;  the 
said  Dora  was  possessed  of  about  $26,000,  which, 
under  a  deed  from  her  to  the  Girard  Trust  Com- 
pany, the  other  defendant,  dated  June  24, 1872, 
was  held  by  the  company  in  trust  for  her,  for  the 
term  of  her  life,  remainder  to  the  uses  appointed 
by  her  will,  or  in  default  of  appointment  to  such 
persons  as  would  be  entitled  under  the  intestate 
laws  of  Pennsylvania,  the  deed  containing  a  gen- 
eral power  of  revocation.  In  August,  1876, 
during  the  engagement  of  marriage  before  men- 
tioned, Dora  Robinson  showed  a  copy  of  the 
deed  to  the  complainant,  and  promised  that  she 
would  exercise  the  power  of  revocation  therein 
contained,  and  loan  him  certain  nioneys  af^er 
their  marriage.  Relying  upon  this  promise  the 
complainant  married  Dora  Robinson  upon  Oct. 
31,  1876,  the  promise  forming  a  material  induce- 
ment to  his  consent.  But  on  Oct.  27,  four  days 
before,  without  the  complainant's  knowledge, 
the  defendant  Dora  duly  executed  the  following 
instrument  under  seal : — 

**  I  hereby  renew  the  trust  created  by  the  deed  of  June 
24,  1872,  recorded  in  Deed  Book  J.  A.  H.,  No.  269,  p. 
441,  for  6ve  years  from  this  date.  Witness  my  hand  and 
seal  this  27th  day  of  October,  1876. 

(Two  witnesses.)        "  DoRA  RoBWSON."    [SEAL.] 

The  complainant  did  not  become  aware  of  tf>c 
execution  of  the  indenture  of  Oct.  27, 1876,  until 
after  his  marriage,  and  charged  that  it  was  a  fraad 
upon  his  marital  rights,  as  in  violation  of  his 
agreement  with  Dora  Robinson.    The  complain- 
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ant  prayed  that  the  indenture  might  be  declared 
void,  and  that  the  Girard  Trust  Co.  might  be 
decreed  to  hold  the  property  of  the  defendant 
DoraHidell  under  the  trust  deed  of  1879  as  if 
the  deed  of  1876  had  never  been  executed. 

The  answer  of  Dora  Hidell  admitted  all  the 
facts  in  the  complainant's  bill.  The  answer  of 
the  Girard  Trust  Co.  admitted  the  facts,  but  de- 
nied that  any  fraud  had  been  committed  against 
the  complainant's  marital  rights.  The  respond- 
ents further  averred,  that  in  March,  1877,  the 
complainant  Wm.  H.  Hidell  and  Dora  his  wife 
filed  a  bill  in  the  Common  Pleas  No.  4  against 
the  Trust  Co.,  alleging  that  the  deed  of  1876  had 
been  executed  without  the  knowledge,  privity, 
or  consent  of  the  said  William,  and  praying  that 
the  same  might  be  declared  null  and  void ;  that 
the  complainants  discontinued  the  suit  in  March, 

1878,  and  afterwards  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  against  the  same  re- 
spondents, setting  forth  the  deeds  of  1872  and  of 
1876,  and  praying  that  the  defendants  might  be 
ordered  to  assign  the  trust  property  to  Dora  Hi- 
dell free  of  all  trusts;  that,  after  answer  and 
argument,  the  Circuit  Court  upon  February  7, 

1879,  decreed  that  the  deed  of  1872  was  irrevo- 
cable for  a  period  of  five  years  from  Oct.  27, 
1876,  and  dismissed  the  complainants'  bill ;  the 
respondents,  therefore,  urged  that  the  complain- 
ant was  for  ever  concluded  in  the  premises. 

An  examiner  was  appointed,  before  whom  the 
testimony  showed  that  the  facts  were  substan- 
tially as  recited  in  the  pleadings.  As  to  the  suit 
brought  in  the  Common  Pleas  No.  4,  it  appeared 
that  it  had  been  brought  by  W.  H.  Hidell  and 
Dora  his  wife,  in  right  of  the  said  Dora,  a  few 
weeks  after  Hidell's  discovery  of  the  deed  of 
1876.  The  complainant  testified  that  he  consid- 
ered himself  only  the  nominal  plaintiff  in  that 
suit,  as  in  the  suit  brought  in  the  Circuit  Court, 
where  all  the  parties  were  the  same.  (See  report 
of  this  case  in  6  Weekly  Notes,  435,  where  it 
appears  that  the  complainants  urged  that  the  deed 
of  1876  renewed  the  power  of  revocation  re- 
served in  the  deed  of  1872,  which  power  they 
claim  had  been  exercised  by  Hidell  and  his  wife, 
after  their  marriage,  by  an  instrument  which  was 
in  evidence.) 

After  hearing  upon  bill,  answer,  and  proofs, 
the  Court  dismissed  the  bill,  and  the  complainant 
took  this  appeal  assigning  that  decree  for  error. 

A,  Sydney  BiddU^  for  the  appellants. 

The  complainant  has  not  waived  his  rights,  nor 
is  he  estopi^  from  prosecuting  the  present  suit. 
The  whole  time  elap»ed  from  the  discovery  of  the 
fraud  to  the  institution  of  the  present  suit  is  not 
long ;  and  the  cause  of  the  delay  is  obvious.  It 
was  naturally  more  agreeable  to  the  complainant 
and  his  wife  to  accomplish  their  object  without 
the  publicity  and  expense  of  taking  testimony. 


The  complainants  never,  in  any  way,  recog- 
nized the  validity  of  the  deed  of  1876;  and  the 
moment  the  suit  begun  at  the  suggestion  of  his 
wife's  counsel  was  decided  against  her,  he  insti- 
tuted the  present  suit. 

John  J,  Ridgway,Jr,y  contra. 

The  complainant  is  concluded  by  the  decree  of 
the  Circuit  Court.  It  is  idle  to  pretend  that  the 
case  turned  on  another  point.  The  validity  of 
the  deed  of  1876  was  upheld  by  the  Court,  and 
the  complainant  ought  to  have  made  it  an  issue 
if  he  did  not  do  so.     See — 

Rockwell  ».  Langley,  7  H.  508. 
Kelsey  v.  Murphy,  2  C.  78. 

March  15,  1880.  The  Court.  The  appel- 
lant, we  think,  is  concluded  by  the  decree  of  the 
Circuit  Court  of  the  United  States  on  the  bill 
filed  by  him  and  his  wife,  praying  that  the  trus- 
tees should  be  decreed  to  re-assign  the  trust  se- 
curities, and  that,  on  the  ground  that  there  was 
a  power  of  revocation  under  the  deed-  or  instru- 
ment of  October  27,  1876,  which  he  now  asks 
to  be  set  aside,  as  in  fraud  of  his  marital  rights. 
Before  instituting  that  proceeding,  he  discon- 
tinued a  bill  in  the  Common  Pleas  also  filed  by 
himself  and  his  wife,  praying  that  this  instru- 
ment of  October  27,  1876,  should  be  declared 
null  and  void,  because  executed  without  privity, 
knowledge,  and  consent.  It  is  in  vain  for  him 
to  pretend  that  his  name  in  these  proceedings 
was  used  without  his  assent.  A  husband  claim- 
ing to  have  been  defrauded  of  his  marital  rights 
must  act  promptly,  and  cannot  be  permitted  to 
make  several  experiments,  especially  on  different 
and  inconsistent  grounds.  The  bill  in  the  Cir- 
cuit Court  of  the  United  States  necessarily  ad- 
mitted the  validity  of  the  instrument  which  he 
now  seeks  to  have  set  aside.  Allegans  contraria 
non  est  audiendus.  He  knew  that  he  was  de- 
frauded when  he  instituted  that  proceeding ;  for 
the  previous  bill  in  the  Common  Pleas  conclu- 
sively establishes  such  knowledge. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Snyder's  Appeal. 


June  14,  1880. 


Will — Bequest — Dying  without  issue — Definite 
and  indefinite  failure  of  issue'-^  Distinction  be- 
tween devise  of  real  estate  and  bequest  of  per- 
sonalty — Intention  of  testator — Absolute  be- 
quest of  personalty  to  A, ,  and  in  case  he  '  *  shall 
at  any  time  die  without  is  sue  ^^  then  to  B,^  C, 
and  D.^  children  of  testator. 

A  testator,  afler  directing  his  real  estate  to  be  sold,  gave 
and  bequeathed  his  estate,  upon  the  death  of  his  wife,  to 
his  seven  children  (naming  them),  and  to  his  grandson, 
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Allen  Hummel,  share  and  share  alike;  "  and  in  case  my 
said  grandson,  Allen  Hummel,  shall  at  any  time  die  with- 
out issue,  I  then  give  and  bequeath  the  bequest  of  him, 
the  said  Allen  Hummel,  so  dying,  unto  all  my  children, 
viz.,  (naming  them  as  before),  to  share  and  share  alike." 
Allen,  the  grandson,  survived  the  testator,  and  died  with- 
out leaving  issue : 

Held  (reversing  the  decree  of  the  Court  below,  Gor- 
don and  Trunkey,  JJ.,  dissenting),  that  it  was  evident 
the  testator  intended  a  definite  failure  of  issue  at  the  time 
of  the  grandson's  death,  and  that,  therefore,  the  bequest 
over  to  the  testator's  children  took  efiect. 

Appeal  from  the  decree  of  the  Orphans*  Court 
of  Snyder  County,  confirming  the  report  of  an 
auditor  in  the  matter  of  the  distribution  of  a  fund 
in  the  hands  of  Edward  Bassler,  guardian  of 
Allen  S.  Hummel,  deceased. 

George  A.  Snyder,  by  his  will,  dated  Feb.  27, 
1869,  directed,  inter  alia^  as  follows : — 

'<  And  further  I  bequeath  unto  my  beloved  wife  out  the 
third  of  all  my  other  real  and  personal  property  as  soon 
after  it  is  sold  as  can  be  made  convenient  for  them,  and  at 
her  decease  I  give  and  bequeath  unto  my  children  as  fol- 
lows, viz.,  Jeremiah  Snyder,  Lewis  Martin  Snyder,  Geo. 
A.  Snyder,  Jacob  Peter  Snyder,  Wm.  H.  Snyder,  Samuel 
J.  Snyder,  and  my  daughter  Margaret  Elizabeth,  inter- 
married to  Wm.  Hains,  and  my  grandson,  Allen  Hum- 
mel, child  of  my  late  deceased  daughter  Emma  Catherine, 
share  and  share  alike ;  and  in  case  my  said  grandson, 
Allen  Hummel,  shall  at  any  tinu  die  without  issue,  I  then 
give  and  bequeath  the  bequest  of  him,  the  said  Allen  Hum- 
mel, so  dying,  unto  all  my  children,  viz.,  Jeremiah  Sny- 
der, Lewis  M.  Snyder,  Geo.  W.  Snyder,  J.  P.  Snyder, 
Wm.  H.  Snyder,  Samuel  J.  Snyder,  and  my  daughter 
Elizabeth  Hains,  to  share  and  share  alike." 

The  testator  died  December  14,  1871,  leaving 
to  survive  him  six  sons,  one  daughter,  and  one 
grandson  (Allen  or  Allen  S.  Hummel),  all  named 
in  the  above  clause  of  his  will.  The  share  of  the 
grandson,  Allen  8.  Hummel,  amounting  to 
ii  732.09,  was  paid  to  his  guardian,  E.  Bassler. 

Allen  S.  Hummel  died  Oct.  6,  1879,  a  minor, 
unmarried,  and  without  issue.  The  guardian 
filed  his  account,  whereby  it  appeared  that  the 
whole  of  the  above  amount  of  |i  732.09,  together 
with  interest  thereon,  |668,  remained  in  his 
hands,  less  certain  credits  for  commissions  and 
expenses,  the  balance  due  estate  being  I2252.48. 

Before  the  auditor,  this  fund  was  claimed,  on 
the  one  hand,  by  the  children  and  heirs  of 
George  A.  Snyder,  deceased,  as  legatees  under 
his  will,  because  Allen  S.  Hummel  died  without 
leaving  issue ;  2ir\d.y  on  the  other  hand,  by  John 
Hummel,  the  father  of  Allen  S.  Hummel,  as  his 
heir-at-law  or  next  of  kin  under  the  intestate 
law.  No  distinction  was  made  by  either  claim- 
ant between  the  principal  and  the  interest  of  the 
fund  in  controversy. 

The  auditor  held  that  the  words  in  the  bequest 
*'  shall  at  any  time  die  without  issue'*  imported 
an  indefinite  faililre  of  issue,  and  that  the  gift, 
being  personalty,  vested  absolutely  in  Allen  S. 
Hummel  during  his  lifetime ;  and  that  the  gift 
over  to  the  testator's  children  was  void  for  re- 


moteness. He  therefore  awarded  the  said  bal- 
ance of  I2252.48,  less  expenses  of  audit,  to  John 
Hummel,  father  of  Allen  S.  Hunmiel,  under  the 
intestate  laws. 

Exceptions  filed  on  behalf  of  the  children  of 
George  A.  Snyder,  having  been  overruled  by 
the  Court,  and  the  report  of  the  auditor  con- 
firmed, Jeremiah  Snyder  et  al,  took  this  appeal, 
assigning  for  error,  the  ovenjling  of  the  excep- 
tions and  the  awarding  of  the  said  fund  to  Jolm 
Hummel  instead  of  to  the  appellants. 
Charles  Hower^  for  appellants. 
Under  the  provisions  of  this  will  Allen  S.  Hum- 
mel took  simply  a  life  estate  in  the  property  be- 
queathed to  him.  From  the  language  used  in 
the  will  an  indefinite  failure  of  issue  is  not  to  be 
inferred. 

Hopkins  v,  Jones,  2  Barr,  69. 

Sheets's  Estate,  2  Sm.  257. 

Koppenhaffer's  Appeal,  6  Nor.  196. 

Seioert  v.  Butz,  9  Watts,  490. 

Eichelberger  v,  Bamiiz,  9  Watts,  450. 

Myers**  Appeal,  13  Wr.  iii. 

Caldwell  v,  Skilton,  I  Harris,  1 52-157. 

Kelso  V,  Dickey,  7  W.  &  S.  279. 

5.  P.  Wo  her  tony  for  appellee. 

The  cases  cited  by  appellant  are  easily  distin- 
guishable from  the  more  numerous  cases  which 
show  that  Allen  S.  Hummel  took  a  vested  and 
absolute  interest  under  his  grandfather's  wilL  In 
fact  the  words  here  used,  **  shall  at  any  time  die 
without  issue,"  import  an  indefinite  failure  of 
issue  even  more  strongly  than  any  of  the  reported 
cases,  cited  in  oiu*  brief. 

Oct.  4,  1880.  The  Court.  The  testator, 
George  A.  Snyder,  directed  all  his  real  estate  to 
be  sold.  The  proceeds,  together  with  his  per- 
sonal property,  constituted  the  estate  of  which 
he  disposed.  It  was,  of  coiurse^  all  personal 
estate.  Subject  to  a  provision  in  favor  of  his 
widow  during  her  life,  he  gave  the  whole  of  it  in 
equal  shares  to  his  six  sons,  a  daughter  and  a 
grandson,  Allen  S.  Himmiel,  the  child  of  a  de- 
ceased daughter. 

The  will  then  provides  as  follows :  **  And  in 
case  my  said  grandson,  Allen  Hummel,  shall  at 
any  time  die  without  issue,  I  then  give  and  be- 
queath the  bequest  of  him,  the  said  Allen  Hum- 
mel, so  dying,  unto  all  my  children,  viz.,  Jere- 
miah Snyder,  Lewis  M.  Snyder,  George  W. 
Snyder,  J.  P.  Snyder,  Wm.  H.  Snyder,  Samuel 
J.  Snyder,  and  my  daughter,  Elizabeth  Hains, 
to  share  and  share  alike."  Allen  S.  Hummel, 
the  grandson,  died  unmarried  and  without  issue, 
on  Oct.  6,  1879.  The  testator  died  Dec  i4» 
1871.  In  November,  1879,  ^^  guardian  'oi 
Allen  S.  Hummel  filed  his  accoimt,  showing  t 
balance  of  1^2252.48  in  his  hands.  Of  the  entire 
fund,  a  part,  ^1732.09,  was  received  from  the 
administrators  of  Geo.  A.  Snyder,  deceased,  on 
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March  3,  1873,  and  another  part,  ^668^  was  an 
accumulation  of  interest  upon  the  above  sum  for 
upwards  of  six  years,  while  the  fund  was  in  the 
hands  of  the  guardian,  none  of  which  appears  to 
have  been  expended  in  the  support  of  the  ward. 
On  the  hearing  before  the  auditor,  the  fund  in 
the  hands  of  the  guardian  was  claimed  by  the 
children  of  Geo.  A.  Snyder,  as  substituted  lega- 
tees, under  their  father's  will,  on  the  one  hand, 
and  on  the  other,  by  John  Hummel,  the  father 
of  Allen  S.  Hummel,  as  his  distributee  under  the 
intestate  law. 

No  question  was  raised  before  the  auditor  or 
in  the  Orphans*  Court,  as  to  any  difference  be- 
tween the  principal  sum  of  the  legacy  and  the 
increment  of  interest  after  the  death  of  George  A. 
Snyder.  The  former  was  clearly  subject  to  the 
provisions  of  the  will  under  which  it  was  de- 
rived, but  the  latter  was  the  absolute  property  of 
the  ward,  and  must  be  disposed  of  as  his  in  the 
distribution  of  his  estate,  unaffected  by  the  will  of 
his  grandfather.  The  entire  fund  was  awarded 
by  the  auditor  and  Court  below  to  John  Hum- 
mel, upon  the  ground  that  the  limitation  over  to 
the  other  legatees  named  in  the  will,  being  upon 
an  indefinite  failure  of  issue  was  void,  and  the 
interest  of  Allen  S.  Hummel  in  the  bequest  to 
him  was  absolute,  and  must  pass  to  his  father  as 
his  distributee.  Was  this  ruling  correct  ?  That 
depends  upon  various  considerations. 

There  is  no  doubt  that  in  devises  of  real  estate, 
as  a  general  rule,  a  limitation  over  upon  an  in- 
definite failure  of  issue  of  the  devisee,  creates  an 
estate  tail  which,  under  our  Act  of  1855,  becomes 
a  fee  simple,  and,  if  the  estate  of  the  first  taker 
is  a  fee,  the  limitation  is  void  for  remoteness. 

In  the  present  case  the  subject  matter  of  the 
contention  is  personal  estate  exclusively.  It  has 
for  a  very  long  time  been  held  that,  in  bequests 
of  personal  estate,  the  rule  of  construction  upon 
a  limitation  over  on  dying  without  issue ^  is  quite 
different  from  the  rule  which  prevails  in  devises 
of  real  estate,  upon  the  same  kind  of  hmitation. 
In  the  case  of  Pinbury  v.  Elkin  (i  P.  Williams, 
563),  the  Lord  Chancellor  said  *'  that  the  words, 
(dying  without  issue),  had  several  senses ;  as, 
firsts  a  legal  sense,  when  there  was  a  failure  of 
issue  of  a  tenant  in  tail,  so  as  to  entitle  the  re- 
mainder-man or  reversioner  to  diformedon  in 
remainder  or  reverter,  which  is  whenever  there  is 
a  failure  of  issue  of  the  body  of  tenant  in  tail. 
Secondly.  Another  sense  of  dying  without  issue 
was,  if  the  party  died  without  ever  having  had 
issue.  .  .  •  But  by  the  third  sense  of  a 
person's  dying  without  issue,  is  intended  without 
leavifig  issue  at  the  time  of  his  death,  and  in  this 
sense  the  words  (d)dng  without  issue)  shall  be 
taken  in  the  principal  case ;  which,  indeed  seems 
to  be  the  natural  meaning  of  these  words."     . 

.     .     "  Moreover,  in  the  principal  case,  the 


words  import  strongly  that  they  are  to  be  in- 
tended in  this  sense  (to  wit),  dying  without  issue  • 
living  at  the  party  s  death  y  because  the  legacy  of 
;^8o  (being  the  legacy  in  question),  if  the  wife 
should  die  without  issue  by  the  testator,  then 
after  her  decease  is  to  remain  to  the  testator's 
brother,  which  words  then  after,  i.e.,  immediately 
after,  would  be  inconsistent  and  repugnant  if 
the  dying  without  issue  should  be  taken  in  the 
other  sense,  whenever  there  shall  be  a  failure  of 
issue ;  for  this  would  be  carrying  the  payment 
beyond  the  day;  it  would  be  as  absurd  as  to 
appoint  the  day  of  payment  to  be  to-morrow,  if 
it  shall  rain  this  day  twelve  months,  which  is  to 
make  the  condition  overreach  the  day  of  pay- 
ment." .  .  .  Also  his  lordship  said  that 
taking  the  ;^8o  as  intended  to  be  given  whenever 
there  should  be  a  failure  of  issue  of  the  body  of 
the  testator's  wife  by  him,  this  would  be  a  strange 
clog  upon  a  personal  estate,  and  subjecting  it  to 
the  payment  of  a  sum  of  money  (as  it  might 
happen)  one  hundred  years  hence  when  it  would 
be  no  kindness  to  the  legatee  in  whose  favor  it 
was  personally  intended. 

In  Hughes  v.  Sayer  (i  P.  Williams,  534,)  it 
was  held  that  a  bequest  of  personal  estate  to  A. 
and  B.,  and  if  either  die  without  children  then 
to  the  survivor,  and  if  both  should  die  without 
children,  then  to  the  children  of  the  testator's 
other  brothers  and  sisters,  was  a  good  limitation 
over  to  the  substituted  legatees.  The  Lord 
Chancellor  held  that  "  the  words  (dying  without 
children)  must  be  taken  to  be  children  living  at 
the  dedth  of  the  party.  For  that  it  could  not  be 
taken  in  the  other  sense,  that  is,  whenever  there 
should  be  a  failure  of  issue,  because  the  imme- 
diate limitation  over  was  to  the  surviving  de- 
visee ;  and  it  was  not  probable  that  if  either  of 
the  devisees  should  die  leaving  issue,  the  sur- 
vivors should  live  so  long  as  to  see  a  failure  of 
issue,  which,  in  notion  of  law,  was  such  a  lim« 
itation  as  might  endure  forever." 

In  both  the  foregoing  cases,  the  limitation 
over  was  held  to  be  good,  upon  the  ground  that 
the  testator  must  have  intended  the  words  dying 
without  issue,  to  mean,  not  an  indefinite  failure 
of  issue  but  a  failure  of  issue  living  at  the  death 
of  the  first  taker.  And  the  intention  of  the 
testator  was  inferred  from  the  very  words  of  the 
bequest,  and  not  from  other  provisions  of  the  will. 

in  the  case  of  Forth  v.  Chapman,  (i  P.  W., 
666),  the  Lord  Chancellor  said  ''  that  the  reason 
why  a  devise  of  a  freehold  to  one  for  life  and  if 
he  die  without  issue,  then  to  another,  is  deter- 
mined to  be  an  estate  tail,  is  in  favor  of  the  issue 
that  such  may  have  it,  and  the  intent  take  place; 
but  there  is  the  plainest  difference  betwixt  a  de- 
vise of  a  freehold  and  a  devise  of  a  term  for 
years ;  for  in  the  devise  of  the  latter  to  oi|^,  and 
if  he  die  without  issue,  then  to  anpiM^r,  the 
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words  (if  he  die  without  issue)  can  not  be  sup- 
posed to  have  been  inserted  in  favor  of  such 
issue,  since  they  cannot  by  any  construction  have 
it."  .  .  .  <*As  to  the  freehold,  the  con- 
struction should  be  if  William  or  Walter  died 
without  issue  generally ^  by  which  there  might  be 
at  any  time  a  failure  of  issue ;  and  with  respect 
to  the  leasehold,  that  the  same  words  should  be 
intended  to  signify  their  dying  without  leaving 
issue  at  their  death.^* 

The  doctrine  of  these  cases  has  been  repeat- 
edly recognized  and  enforced  in  Pennsylvania. 
Thus  in  Clark  v.  Baker  (3  S.  &  R.  p.  479),  this 
Court,  THjGhman,  C.  J.,  said,  ''These  words, 
without  leaving  issue y  applied  to  personal  estate, 
have  been  held  to  mean,  issue  living  at  the  death 
of  the  person  to  whom  the  property  is  given  in 
the  first  instance.  But  not  so  with  regard  to 
land.  This  is  the  distinction  taken  in  the  case 
of  Forth  V.  Chapman  (i  P.  Wms.  667),  and 
it  is  well  founded,  because  it  carries  into  effect 
the  intentions  of  the  testator.  It  would  answer 
no  purpose  to  understand  issue  indefinitely  in  the 
case  of  personal  property,  because  the  law  would 
not  permit  that  issue  to  take.  But  it  answers  the 
best  purpose  in  case  of  real  property,  because  the 
issue  may  take  accordingly." 

In  Hopkins  r.  Jones  (2  Barr,  71),  it  was 
held  that  *'  the  words  *die  without  lawful  issue,' 
are  to  be  construed,  in  case  of  personal  estate,  to 
mean,  <  die  without  leaving  lawful  issue;'  when 
that  corresponds  with  the  testator's  intent." 

In  Seibert  v,  Butz,  (9  Watts,  494),  it  was 
held,  Gibson,  C.J.,  "  There  is,  perhaps,  no  case 
in  which  the  limitation  over  of  personal  estate, 
after  an  indefinite  dying  without  issue,  whether 
the  first  limitation  were  indefinite,  or  expressly 
for  life,  has,  ex  vi  termini,  been  confined  to  a 
dying  without  issue  at  the  time  of  the  death ;  but 
the  Courts  have  seized  with  avidity  on  any  cir- 
cumstance, however  trivial,  denoting  an  intent 
to  fix  the  contingency  at  that  period."  The  cir- 
cumstance seized  upon  in  that  case  was  that  the 
limitation  over  was  upon  the  legatee's  dying 
"  without  heirs  or  testament."  The  Court  held 
that  though  there  might  be  '<an  indefinite  dying 
without  issue,  there  can  be  no  indefinite  dying 
without  a  will,"  and  they  therefore  construed  the 
langxiage  to  mean  a  dying  without  heirs  living  at 
the  decease  of  the  legatee,  upon  the  ground  that 
such  must  have  been  the  intent  of  Ae  testator. 

In  the  case  of  Eichelberger  v,  Bamitz  (9  W. 
450),  the  leading  case  in  Pennsylvania  declaring 
the  general  rule  in  cases  of  real  estate,  the  ex- 
ceptions to  it  were  also  stated  as  follows :  **  The 
exceptions  to  the  application  of  the  general  rules 
are,  either  in  cases  of  personal  estate,  in  which 
the  construction  is  more  liberal  in  favor  of  exe- 
cutory devises ;  or  when  the  time  at  which  the 
devise  is  to  take  effect  is  expressly  or  impliedly 


limited  to  a  particular  period  within  a  life  or 
lives  in  being  and  twenty-one  years  after;  as 
where  the  contingency  is,  if  the  first  taker  die 
without  issue  before  arriving  at  twenty-one,  or 
if  he  die  unmarried  and  without  issue,  or  if  he 
die  without  leaving  issue  behind  him,  or  living  at 
the  time  of  his  decease,  or  if  the  devise  over  be 
of  a  life  estate,  which  implies  necessarily  that 
such  devisee  over  may  outlive  the  first  estate ;  in 
all  these  cases  the  tesutoj  has  been  considered 
as  meaning  a  failure  of  issue  within  a  fixed  period, 
and  not  an  indefinite  failure  of  issue." 

In  Sheets's  Estate  (2  P.  F.  S.  257),  the  testator 
gave  his  real  and  personal  estate  to  his  children 
by  name  in  equal  shares,  but  coupled  with  a 
direction  that  the  executors  should  invest  the 
property  so  far  as  it  should  be  converted  into 
money,  and  the  interest  and  rents  should  be  paid 
to  the  children  during  their  lives,  and  after  Uieir 
death  the  principal  to  their  children.  There  was 
a  limitation  over  in  these  words:  ** Provided, 
however,  that  if  any  of  my  said  children  should 
die  without  issue,  the  share,  purpart,  or  dividend 
of  such  heir  shall  be  equally  divided  amongst  the 
survivors  or  children  of  the  survivors  of  such 
heir."  The  Court  below  held  that  the  children 
took  a  fee  simple  in  the  real  estate,  and  an  abso- 
lute estate  in  the  personalty.  But  this  Court,  re- 
versing that  decision,  held  that  the  children  of 
the  testator  took  but  a  life  interest  in  both  the 
real  and  personal  estate,  with  remainder  in  fee 
to  their  children.  Strong,  J.,  in  delivering  the 
opinion  of  the  Court,  said  (on  p.  263):  <*No 
principle  is  better  settled  than  that  if  a  testator 
in  one  part  of  his  will  give  to  a  person  an  estate 
of  inheritance  of  lands,  or  an  absolute  interest  in 
personalty^  and  in  subsequent  passages  unequivo- 
cally shows  that  he  means  the  devisee  or  legatee 
to  take  a  lesser  interest  only,  the  prior  gift  is  re- 
stricted accordingly.  .  .  .  Both  the  admitted 
rules  of  legal  construction  and  the  statute  jregard  a 
limitation  over  after  the  death  of  the  first  taker,  as 
evidence  of  an  intention  that  the  devisee  or  leg- 
atee of  the  prior  estate  in  order  of  enjoyment  is 
to  have  no  more  than  an  estate  or  interest  for 
life." 

In  Emma  Meyer's  Appeal  (13  Wr.  1 1 1 ),  Read, 
J.,  says  (on  p.  113) :  "  In  Re  Wyrach's  Trusts 
(17  Jur.  588),  Vice-Chancellor  Stuart  says 
f  P'  S93)>  *  words  importing  a  gift  to  issue  or  a 
gift  over  on  a  failure  of  issue,  when  applied  in  a 
will  to  personal  estate,  receive  a  different  con- 
struction from  that  which  they  would  receive  if 
applied  to  real  estate.' "  On  p.  114  he  refers  to 
and  approves  of  Clark  tr.  Baker  (3  S.  &  R.  477), 
and  Forth  v.  Chapman  (i  P.  Wms.  667),  above 
cited. 

In  the  case  of  Hill  v.  Hill  r24  P.  F.  S.  173), 
this  Court,  Sharswood,  J. ,  saia :  <*  It  is  too  well 
settled  by  a  long  train  of  authorities  to  be  now  a 
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question,  that  a  devise  in  fee,  with  a  limitation 
over  upon  the  death  of  the  first  taker  leaving  no 
issue  reduces  the  estate  in  fee  to  an  estate  tail. 
Eichelberger  v.  Bamitz  (9  Watts,  447)  is  the 
leading  case,  and  it  has  never  been  shaken.  On 
the  other  hand,  it  is  equally  clear  that  if  there 
is  anything  in  the  will  which  indicates  the  inten- 
tion of  the  testator  that  the  word  <  issue*  shall  not 
mean  '  issue  indefinitely,'  but  children,  then  this 
construction  does  not  apply."  In  that  case  the 
limitation  over  was,  if  "  my  daughter  Sarah  die 
leaving  no  issue  or  M/d,**  her  share  should  fall 
bacl^  etc.,  and  we  held  that  the  words,  '*or 
child/'  were  evidence  that  the  testator  intended 
a  failure  of  children,  and  not  a  failure  of  issue 
generally,  and  therefore  that  the  devisee  did  not 
take  an  estate  tail  so  as  to  alien  it  as  a  fee  under 
the  Act  of  1855. 

In  Middleswarth's  Adm'r  v.  Blackmore  (24 
P.  F.  S.  414),  the  devise  was  to  Jonathan  abso- 
lutely of  certain  real  estate  with  a  direction  that 
if  he  died  without  leaving  any  legitimate  issue 
the  property  was  to  be  sold  by  the  executors,  and 
the  proceeds  to  be  given  partly  in  charity  and 
partly  to  the  testator's  legitimate  grandchildren 
by  his  children  who  had  been  previously  named. 
We  held,  reversing  the  Court  below,  that  the 
direction  to  the  executors  to  sell,  and  to  pay  the 
proceeds  to  grandchildren  whose  parents  were 
previously  named  in  the  will,  was  sufficient  evi- 
dence that  an  indefinite  failure  of  issue  was  not 
intended.  Speaking  of  the  direction  to  the  ex- 
ecutors to  sell,  we  said:  **It  manifestly  indi- 
cates that  this  failure  will  occur  during  the  life- 
time of  some  one  of  his  executors  named."  As 
to  the  bequest  of  the  proceeds,  we  said:  *'All 
the  authorities  concur  in  saying  that  the  devise 
over  should  be  considered  in  determining  whether 
the  estate  should  vest  on  the  death  of  the  first 
taker.  In  distributing  the  proceeds  of  the  land 
in  which  his  wife  had  a  limited  use,  he  gave  the 
names  of  the  several  parents  of  his  grandchildren 
who  were  to  take,  thus  fixing  beyond  any  ques- 
tion that  the  recipients  should  be  no  further  re- 
moved from  him.  In  the  latter  distribution  he 
does  not  unnecessarily  repeat  the  names  of  the 
parents  of  his  grandchildren,  but  evidently  had 
the  same  persons  in  view.  This  excludes  the 
idea  that  the  issue  of  Jonathan  had  reference  to 
some  remote  period  of  the  future." 

In  the  present  case  the  question  is.  What  was 
the  intention  of  George  A.  Snyder  as  to  the  time 
when  the  failure  of  issue  of  Allen  S.  Hummel 
should  occur,  upon  which  the  legacy  to  him  was 
limited  over?  Did  he  mean  tiiat  it  was  to  occur 
at  the  death  of  Allen  S.  Hummel,  or  at  some  re- 
mote period  in  the  futmre  ?  If  the  latter,  the  limi- 
tation being  upon  an  indefinite  failure  of  issue, 
and  the  bequest  to  Allen  being  absolute,  his  in- 
terest in  the  bequest  was  an  a^lute  estate,  and 


it  cannot  be  given  to  the  persons  to  whom  it  was 
bequeathed  by  the  express  words  of  the  will. 
But  if  the  former  was  his  meaning,  then  it  was  a 
limitation  upon  a  definite  failure  of  issue,  and  the 
substituted  legatees  must  take  the  fund.  The 
will  was  written  by  the  testator,  who  was  a  farm- 
er, and  its  language  is  so  extremely  defective  in 
grammatical  expression  and  technical  precision, 
that  it  is,  in  places,  almost  unintelligible.  Of 
course  the  distinction  between  a  definite  and  an 
indefinite  failure  of  issue  was  to  him  an  unknown 
subject.  But  the  persons  whom  he  desired  to  en- 
joy his  estate,  and  the  time  when  he  wished  them 
to  receive  their  shares,  were  matters  entirely 
within  his  comprehension,  and  for  them  he  made 
provision  in  his  own  homely  way.  His  wife  was 
to  have  such  of  the  furniture  as  she  desired ;  the 
real  estate  was  to  be  sold,  and  one-third  of  the 
proceeds  be  set  apart  for  her  use  during  life.  She 
was  to  be  permitted  to  occupy  one  of  his  houses, 
but  if  she  chose  not  to  do  so,  his  **  children" 
were  to  provide  her  a  home  by  purchasing  a 
house  and  lot  for  her  use.  One-third  of  all  the 
estate  is  again  given  for  the  use  of  his  wife,  and 
he  then  provides  as  follows :  **  And  at  her  de- 
cease I  give  and  bequeath  unto  my  children  as 
follows:  viz.,  Jeremiah  Snyder,  Lewis  Martin 
Snyder,  Geo.  A.  Snyder,  Jacob  Peter  Snyder,  Wm. 
Hv  Snyder,  Samuel  J.  Snyder,  and  my  daugh- 
ter, Margaret  Elizabeth,  intermarried  to  Wil- 
liam Hains,  and  my  grandson,  Allen  Hummel, 
child  of  my  late  deceased  daughter,  Emma  Cathe- 
rine, share  and  share  alike,  and  in  case  my  said 
grandson,  Allen  Hummel,  shall  at  any  time  die 
without  issue,  I  then  give  and  bequeath  the  be- 
quest of  him,  the  said  Allen  Hummel,  so  dying, 
unto  all  my  children,  viz.,  Jeremiah  Snyder, 
Lewis  M.  Snyder,  Geo.  W.  Snyder,  J.  P.  Sny- 
der, Wm.  H.  Snyder,  Samuel  J.  Snyder,  and  my 
daughter,  Elizabeth  Hains,  to  share  and  share 
alike." 

He  refers  to  an  account  book  which,  by  the 
description  of  it  in  the  previous  part  of  the  will, 
evidently  contained  a  memorandum  of  advance- 
ments to  his  children,  and  directs  in  somewhat 
obscure  language  that  his  "children"  shall  all 
be  made  equal.  His  "children"  are  the  direct 
objects  of  his  bounty.  They  are  described  both 
as  a  class  and  by  the  express  mention  of  their 
names.  The  bequest  of  Allen  S.  Hummel  is 
given  to  the  same  persons,  their  names  being 
repeated,  and  without  including  their  heirs  or 
representatives. 

It  is  entirely  clear  to  us  that  he  intended  the 
same  persons  and  no  others,  to  take  Allen  Hum- 
mel's  share  in  the  contingency  of  his  dying  with- 
out issue,  as  those  who  were  take  the  residue  of 
his  estate.  He  says  so  in  the  most  positive  man- 
ner, and  his  description  of  those  persons  is  so 
circumscribed  that  we  can  make  no  other  infer- 
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ence  as  to  their  identity.  But  if  this  be  so,  the 
feilure  of  issue  contemplated  by  the  testator  must 
have  been  such  as  would  naturally  occur  within 
the  lifetime  of  the  substituted  legatees,  or  some 
of  them.  We  are  not  at  liberty  to  believe  that 
he  had  in  his  mind  the  vesting  of  the  interests 
limited  over  at  some  indefinite  period  in  the  fu- 
ture when  Allen  S.  Hummel  should  or  might  be 
without  issue  in  the  strictly  technical  sense  of 
the  expression.  His  language  is :  ^<  And  in  case 
my  said  grandson  Allen  Hummel  shall  at  any 
time  die  without  issue,  I  then  give  and  bequeath 
the  bequest  of  him,  the  said  Allen  Hummel,  so 
dyings  unto  all  my  children,''  etc.,  naming  them. 
That  is,  at  whatever  time  Allen  dies,  then^  viz., 
at  the  time  of  his  deaths  the  bequest  to  him  so 
dyingy  shall  go  to  the-  testator's  children.  The 
time  of  Allen's  death  is  here  referred  to  in  three 
modes  as  the  period  of  the  determination  of  his 
estate,  and  at  that  time,  and  upon  the  happening 
of  that  contingency  without  issue  of  Allen,  the 
same  estate  is  given  to  living  persons  who  are 
specially  named,  and  without  any  words  of  suc- 
cession to  others  in  the  event  of  his  death.  The 
expression  then^  in  connection  with  the  limita- 
tion over  received  precisely  this  construction  in 
the  case  of  Pinbury  v.  Elkin  (i  P.  Wms.  563), 
heretofore  cited. 

We  are  of  opinion  that  the  testator  intended 
that  his  own  children  should  take  Allen  S.  Hum- 
mel's  share  if  Allen  died  without  issue  Iwing  at 
the  time  of  his  deaths  and  as  that  is  a  case  of  a 
definite  failure  of  issue,  it  follows  that  Allen's 
interest  was  a  defeasible  one,  terminable  at  his 
own  death.  The  decree  of  the  Court  below  must 
therefore  be  reversed.  This  decision,  however, 
can  only  operate  upon  so  much  of  the  fund  as 
was  affected  by  the  will  of  the  testator.  That 
portion  of  the  fund  is  the  amount  received  from 
the  administrators  of  George  A.  Snyder,  to  wit, 
|i 732.09.  From  this  sum  should  be  deducted 
its  proportionate  share  of  the  expenses  of  the 
administration  of  the  fund  of  the  guardian,  and 
also  the  costs  of  the  audit  upon  his  account  and 
of  this  appeal. 

The  first  and  second  assignments  of  error  are 
without  merit,  and  therefore  dismissed. 

Decree  reversed,  and  record  remitted  for  fur- 
ther proceedings,  with  direction  to  the  Court 
below  to  correct  the  account  and  distribution  by 
awarding  to  the  appellants  the  sum  of  I1732.09, 
less  its  pro  rata  share  of  the  administration  of  the 
fund  and  of  the  costs  of  the  audit  and  of  this  ap- 
peal ;  and  to  John  Hummel  the  sum  of  I672.69, 
less  its  pro  rata  share  of  the  same  expenses  and 
costs ;  the  costs  of  this  appeal  to  be  paid  out  of 
the  fund  for  distribution. 

Opinion  by  Green,  J.  Gordon  and  Trun- 
KEY,  JJ.,  dissent. 


Jan.  *79, 173.  Fcbroaiy  24, 18&). 

Economy  Building  Association  to  the  use 
of  Smyth  v.  Hungerbuehler. 

Building  association  mortgages — Application  (yf 
stock  payments — Evidence  of 

Payments  on  stock  assigned  as  collateral  security  for  a 
building  association  mortgage  are  not,  ipso  facto,  pay- 
ments on  the  mortgage. 

When  such  payments  have  been  generaHv  credited  to 
the  mortgagor  on  his  account  with  the  association,  the  testi- 
mony of  the  officers  of  the  association  that  they  considered 
the  payments  as,  in  law,  payments  on  the  mortgage,  is  not 
evidence  of  an  application  to  that  object 

Error  to  the  Common  Pleas  No.  i,  of  Phila- 
delphia County. 

Scire  £acias  by  the  above-named  corporation, 
to  the  use  of  Smyth,  against  Hungerbuehler  on  a 
mortgage  given  by  him  to  secure  the  payment  of 
$2200,  and  monthly  interest,  with  a  proviso  that 
ify  at  any  time  default  should  be  made  in  the  pay- 
ment of  interest  for  six  months^  then  the  whole 
debt  should  become  due.  The  plaintiff  having 
obtained  judgment  for  want  of  an  appearance  for 
I2346.38  a  levari  facias  issued.  On  petition  of 
Matthias  Ruoss  the  Court  set  aside  execution, 
opened  judgment,  and  let  him  into  a  defence. 
Ruoss  then  pleaded  that  the  mortgage  had  been 
given  by  Hungerbuehler  to  secure  the  repayment 
of  a  loan  by  the  payment  of  interest  and  of  dues 
and  premiums  on  eleven  shares  of  stock  in  the 
association,  and  had  been  fully  paid  before  the 
commencement  of  this  action. 

At  the  trial  the  following  facts  appeared.  In 
1873  Hungerbuehler  was  the  owner  of  eleven 
shares  of  the  association's  stock  upon  which  he 
had  paid  in  monthly  dues  of  |i  per  share,  I803. 
He  then  borrowed  from  the  association,  plaintiff, 
I2200,  giving  therefor  the  mortgage  in  suit,  con- 
taining the  proviso  that  if  one  month's  interest 
should  fall  in  arrears  for  six  months  the  whole 
debt  should  become  due,  and  he  assigned  his 
stock  to  the  association  as  collateral  security  for 
the  loan ;  he  continued  to  pay  his  monthly  in- 
stalments upon  his  stock  and  the  interest  upon 
his  mortgage  until  January  10,  1876.  On  De- 
cember 29, 1875,  Smyth,  the  use  plaintiff,  entered 
judgment  against  Hungerbuehler  on  a  bond  for 
1 1 400,  and  issued  an  attachment  execution 
against  Hungerbuehler  as  defendant  and  the 
building  association  as  garnishee.  On  the 
answers  made  to  the  interrogatories  of  Smyth,  be 
obtained  judgment  that  the  association  held 
eleven  shares  of  the  defendant's  stock,  liable  to 
the  plaintiffs  execution,  subject  to  the  equities  of 
the  garnishee.  On  September  24, 1876,  a  fi.  fit 
was  issued  on  this  judgment,  and  on  October  7 
the  sheriff  sold  the  stock,  which  wals  bought  in  1^ 
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Smyth.  On  October  31 ,  the  association  having 
reached  the  limit  of  its  chartered  existence,  by 
being  able  to  divide  among  the  stockholders  ^200 
to  each  share  of  stock,  the  board  of  directors 
passed  a  resolution  authorizing  and  directing  an 
assignment  of  Hungerbuehler's  mortgage  to 
Smyth  on  the  latter's  payment  of  the  arrearages 
on  Hungerbuehler's  stock,  amounting  to  ^36.37, 
and  arrearages  of  interest  on  the  mortgage,  of 
the  same  amount.  Smyth  made  these  payments, 
amounting  to  ^73.14,  and  received  an  assign- 
ment of  the  mortgage  in  suit.  He  then  brought 
this  suit,  obtained  lud^pfnent  for  the  full  amount 
of  the  mortgage  and  issued  a  levari  facias  thereon, 
but  on  the  petition  of  Matthias  Ruoss,  who  held 
a  second  mortgage  On  the  property,  the  execu- 
tion was  set  aside,  judgment  opened,  and  Ruoss 
let  into  a  defence  as  before  stated ;  and  before 
fhe  trial  Ruoss  obtained  judgment  on  his  mort- 
gage and  purchased  the  property  at  the  sheriff's 
sale.  At  the  trial  of  the  present  issue,  the  fore- 
going f3au:ts  having  been  proved,  the  secretary  of 
the  association  testified  as  follows :  **  There  is  no 
entry  anywhere  on  our  books  applying  the  pay- 
ments of  dues  on  stock  to  payments  on  the  mort- 
gage. Our  books  do  not  show  any  such  applica- 
tion  My  notion    is    that  in  law 

payment  of  dues  on  stock  is  payment  on  the 
mortgage.  We  took  Hungerbuehler's  money  to 
pay  our  debts  and  expenses,  and  we  credited  it 
in  his  receipt  book."  It  was  admitted  that  Hun- 
gerbuehler  had  been  at  no  time  six  months  in 
arrears  in  the  payment  of  his  dues  and  the  inte- 
rest on  his  mortgage. 

The  Judge  charged  the  jury,  inter  alia^  as  fol- 
lows: **  The  question  is  whether  there  was  any 
appropriation  of  the  payments  on  stock  to  pay- 
ments on  the  mortgage.  Mr.  Hungerbuehler 
had  the  first  right  to  appropriate;  if  he  did  not, 

then  the  association  had  the  right I 

submit  the  question  to  the  jury  whether  from  the 
testimony  of  the  secretar3r,  there  has  been  an 
appropriation  of  stock  payments  to  this  mortgage. 
If.  the  lury  find  there  has  been  an  appropriation 
of  stock  payments  to  the  mortgage,  Mr.  Smyth 
will  be  entitled  to  recover  back  the  money  paid 
to  the  association,  on  assignment  of  the  mort- 
gage to  him,  with  interest." 

Verdict  and  judgment  for  ^81.75  for  the  use 
plaintiff,  who  took  this  writ,  assigning  for  error, 
inter  alia^  the  portion  of  the  charge  quoted. 

S,  N,  Richy  for  the  plaintiff  in  error. 

There  was  no  evidence  of  any  special  applica- 
tion of  the  stock  instalments  either  by  Hunger- 
buehler or  by  the  association.  The  secretary 
stated  his  incorrect  impression  of  the  law,  and  this 
the  learned  Judge  allowed  to  go  to  the  jury.  Be- 
sides, the  Judge  ignored  the  question  of  the  time 
when  the  pretended  -application  was  made,  and 
so  further  bewildered  the  jury.    Of  course,  no 


appropriation  cotdd  have  beeti  made,  either  by 
or  for  Hungerbuehler,  after  the  attachment  of 
his  stock. 

T,  Wagnerf/r.,  contr2L. 

The  question  whether  an  appropriation  had 
been  made  or  not,  was  fairly  left  to  the  jury. 
Nothing  passed  to  Smyth  by  the  assignment  of 
the  mortgage.  It  is  doubtful  whether  building 
associations  can  at  any  time  assign  their  mort- 
gages. Certainly  they  cannot  do  so  when  they 
have  run  out  and  their  powers  are  exhausted. 

May  3,  1880.  Thr  Court.  Matthias  Ruoss, 
who  as  terre-tenant  was  permitted  to  defend  in 
this  case,  was  the  second  mortgagee  of  Hunger- 
buehler ;  the  building  association  having  the  first 
mortgage.  When  Hungerbuehler  executed  this 
first  mortgage,  in  amount  of  I2  200.00,  he  held 
eleven  shares  of  the  company's  stock,  which  he 
assigned  to  the  corporation  as  collateral  for  the 
loan  embraced  by  the  mortgage.  Uj)on  this 
stock  he  had  paid  in  the  way  of  monthly  dues 
some  I803,  and  subsequently  he  seems  to  have 
met  the  instalments  and  interest  as  they  fell  due, 
except  about  seventy-three  dollars,  which  Smyth 
paid  afler  the  stock  fell  into  his  hands.  On  the 
29th  December,  1875,  Sm3rth's  attachment  was 
served  on  the  building  association,  as  garnishee 
of  Hungerbuehler,  and,  on  the  answers  made  by 
it,  he  obtained  judgment  subject  to  its  equities  as 
pledgee.  On  tiiis  judgment  a  fi.  fa.  was  issued, 
a  levy  made  on  the  stock,  and  on  sale  by  the 
sheriff,  October  7,  1876,  it  was  bought  in  by 
Smyth.  As  previous  to  this  time  no  applica- 
tion had  been  made  of  the  stock  pajrments  to  the 
mortgage,  either  by  Hungerbuehler  or  the  asso- 
ciation, it  is  clear  that  Smyth  took  it  freed  from 
all  claims  of  Hungerbuehler  or  his  creditors,  and 
subject  alone  to  the  equities  of  the  company. 

On  the  31st  of  October,  1876,  the  association 
having  reached  the  limit  of  its  chartered  exist- 
ence, by  being  able  to  divide  two  hundred  dol- 
lars to  each  share  of  its  stock,  its  board  of  di- 
rectors passed  a  resolution  authorizing  an  assign- 
ment of  the  mortgage  to  Smyth,  on  his  payment 
of  the  remaining  unpaid  dues  and  interest.  This 
he  accordingly  did,  and  received  the  assignment 
on  the  eighth  day  of  November,  1876.  In  other 
words,  Smyth,  the  owner  of  stock  worth  ^2200, 
assigned  it  to  the  company  by  which  it  had  been 
issued  in  consideration  of  the  transfer  of  the 
mortgage  in  suit. 

Now  the  defence  made  by  Ruoss  is  this :  That 
the  payments  made  on  the  stock  were  in  law  pay- 
ments upon  the  mortgage  and  ought  so  to  have 
been  applied.  This  view  was  in  effect  adopted 
by  the  Court  below,  and  so  Smyth  was  permitted 
to  recover  only  what  he  himself  had  paid  to  the 
company  to  close  out  the  arrears  on  the  stock, 
and  interest  due  on  the  mortgage.    But  this  con- 
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elusion  was  based  on  a  false  premise,  for  it  is  not 
so  that  the  stock  payments  were  ipso  facta  pay- 
ments on  the  mortgage.  The  converse  has  been 
expressly  ruled  in  the  cases  of  the  North  Ameri- 
can Building  Association  v.  Sutton  (ii  Casey, 
463);  The  Spring  Garden  Association  9.  The 
Tradesman's  Loan  Association  (10  Wright,  493) 
and  Early's  Appeal  (7  Weekly  Notes,  184). 

Either  of  the  original  parties  might  have  made 
such  application  before  the  levy  of  Smyth's  attach- 
ment, but  this  was  done  by  neither  of  these  par- 
ties, and  so  Smyth  by  virtue  of  his  attachment 
took  the  place  of  Hungerbuehler,  and  as  the  com- 
pany might,  at  Hungerbuehler's  instance,  had  he 
returned  the  stock,  have  paid  to  him  the  value 
thereof,  and  retained  the  mortgage,  so  might  it 
have  done  with  Smyth.  In  such  case  however, 
Ruoss  could  not  be  heard  to  complain,  for  his 
position  as  second  mortgagee  would  not  be  in  the 
least  affected  thereby.  This  stock  became  col- 
lateral security  not  for  his  benefit,  but  for  that  of 
the  association,  hence  its  surrender  would  put  him 
in  no  worse  position  than  he  was  when  his  mort- 
gage was  executed.  Surely  then  Ruoss  could  not 
intervene  to  prevent  the  disposition  of  collaterals, 
in  which  he  had  no  interest.  In  effect  this  very 
point  is  ruled  in  the  case  of  the  Spring  Garden 
Association  v.  The  Tradesman's  Loan  Associa- 
tion, above  cited.  It  was  there  held,  that  a  pur- 
chaser at  a  sheriffs  sale  of  the  mortgaged  premises 
could  not  compel  such  24)plication,  but  that, 
where  the  building  association  on  notice  of  the 
assignee  of  the  mortgagor  agreed  to  retain  the 
stock,  and  issue  a  scire  fiaucias  on  the  mortgage,  it 
had  the  right  to  recover  thereon.  But  if  the 
association  plaintiff  could  have  paid  the  value  of 
the  stock  to  Smyth  and  retained  and  collected 
the  mortgage,  why  could  it  not  retain  the  stock 
and  assign  the  mortgage  ?  It  certainly  would  not 
put  Ruoss's  mortgage  in  a  worse  position,  because 
Sm3rth  held  the  first  lien  rather  than  the  com- 
pany. Smyth  was  undoubtedly  by  act  of  law 
owner  of  this  stock,  which  was  worth  some  I2200, 
and  that  amount  he  had  the  right  to  demand  of 
the  company  or  its  equivalent.  The  company, 
on  the  other  hand,  bad  the  right  to  retain  either 
the  stock  or  the  mortgage ;  it  chose  to  retain  the 
stock,  and  by  assigning  the  mortgage  to  Smyth, 
as  in  that  case  it  was  bound  to  do,  it  thereby 
clothed  him  with  all  the  rights  it  would  have 
had  had  it  paid  him  the  value  of  the  collaterals 
and  kept  the  mortgage.  This,  however,  was  a 
matter  for  themselves;  a  matter  with  which 
Ruoss  had  nothing  to  do.  It  is  true,  had  the 
stock  payments  been  applied  to  the  fiorst  mort- 
gage, Ruoss  would  have  been  the  gainer  thereby, 
but  so  would  he,  had  Hungerbuehler  assigned 
the  stock  in  satisfaction  of  his  mortgage.  But 
as  he  was  powerless  to  compel  the  latter,  so  was 
he  powerless  to  compel  the  former.    It  follows 


that  under  the  evidence  as  it  is  now  presented  to 
us,  there  should  have  been  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  mortgage. 

Judgment  reversed  and  a  new  venire  ordered. 

Opinion  by  Gordon,  J. 


€<m,vMn  ^lleas— lab). 


C.  P.  No.  2.  Oct.  30,  i88a 

Newlin  v.  The  Milton  Building  and  Loan 
Association,  No.  a. 

Affidavit  of  defence  law — Instrument  not  within. 
Rule  to  show  cause  why  judgment  should  not 
be  stricken  off. 

The  judgment  was  taken  for  want  of  an  affi- 
davit of  defence.  The  copy  of  instrument  of 
writing  filed  was  as  follows,  viz. : — 

Philadelphia,  March  10,  i8Sa 
Mr.  James  W.  M.  Newlin— 

Mr.  James  K.  Duffy  has  this  day  transferred  to  yoor 
name  four  shares  of  the  capital  stock  of  the  Milton  Build- 
ing Association  No.  2,  in  the  first  series,  the  value  of 
which  is  seven  hundred  and  eight  dollars  (i(7o8).  Noti- 
fication of  withdrawal  has  been  given  on  these  shaie8,and 
they  will  be  paid  in  regular  order  of  notice. 

r     Seal  of    1  M.  A.  QlHNN, 

LAModUtion.J 


Secretary, 
E,  C.  Quinn,  for  the  rule. 
The  instrument  of  writing  upon  which  this  suit 
is  brought  is  not  within  the  affidavit  of  defence 
law. 

Hennesey  v,  MuUer,  i  Weekly  Notes,  106. 
Craig  V.  Rushton,  I  Id.  82. 
McCarroU  v.  The  Church,  5  Id.  210. 
Bradford  v,  Bradford,  I  Clark's  Cases,  209. 
Gooddread,  contra. 

The  writing  is  an  evidence  of  indebtedness 
given  by  the  association  to  plaintiff,  admitting  this 
liability,  and  a  promise  to  pay  by  them  the  sum 
of  1 708  to  the  plaintiff.  The  judgment  was 
properly  taken. 

[Hare,  P.  J.  This  writing  is  more  in  the  na- 
ture of  proof  that  there  is  a  certificate  to  which 
Mr.  Newlin  is  entitled,  than  an  instrument  in 
writing  for  the  payment  of  money,  and  the  pro- 
mise is  to  pay  in  the  "  regular  order  of  notice," 
which  is  in  the  nature  of  an  appropriation  of 
assets.] 
Rule  absolute.  * 
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C  P.  No.  2.  Oct.  30,  1880. 

Gennan  et  al.  v.  W.  J.  Moodie. 

Agent — Acceptance  of  draft  in  his  representative 
capacity — Limited  Partnership  Act  of  1874, 
Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  following  is  a  copy  of  bill  of  exchange 
sued  on,  and  didy  filed : — 
I65.    No.  Pottsville,  Pa.,  Nov.  24,  1879. 

At  sixty  days'  sight  pay  to  the  order  of  Gennan  and 
Robinson,  sixty-five  dollars,  value  received,  and  charge 
the  same  to  the  account  of 

N.  L.  WnxiAMS,  Ckair'M, 
To  W.  J.  Moodie,  Treas,, 

309  Walnut  Street. 
Accepted  Nov.  26,  1879.         W.  J.  MoODiE,  Treas, 

The  affidavit  of  defence  alleged,  inter  a/ia, 
that  "defendant  was  the  treasurer,  and  one  N. 
L.  Williams  was  the  chairman  of  the  Gate  Vein 
Coal  Co.,  Limited,  a  limited  partnership  organ- 
ized under  the  Act  of  the  Legislature  of  Penn- 
sylvania, approved  June  2,  1874,"  That  the 
draft  sued  on  was  "given  by  the  drawer,  N.  L. 
Williams,  as  chairman  of  the  said  Gate  Vein  Coal 
Co.,  Limited,  to  the  plaintiffs  in  this  case  for 
the  goods  and  merclumdise  sold  and  delivered 
by  plaintiffs  to  the  said  the  Gate  Vein  Coal  Co., 
Limited,  and"  was  "accepted  by  deponent  as 
treasurer  of  said  partnership,  and  not  individu- 
ally, and  that  there  was  no  intention  to  be  any 
personal  liability  on  the  part  of  said  deponent, 
who  was  not  one  of  the  members  of  said  part- 
nership, and  that  this  state  of  affairs  was  well 
known  to  plaintiff." 

Af,  Z.  Kohler,  for  the  rule. 

The  omission  of  the  word  "limited"  in  the 
bill  of  exchange,  makes  every  person  participat- 
ing or  acquiescing  in  such  omission  liable. 
Act  2  June,  1874,  J  3,  Purd.  Dig.  1891,  pL  3. 

James  Af.  West,  contra. 

The  Court.    Rule  discharged. 


C  P.  No.  2.  Not.  13, 1880. 

Rittenhouse  v.  Fetters. 
Amendment' — Substitution  of  neut  parties — Real 
party  defendant  may  intervene  pro  interesse 
suo. 

Rule  by  defendant  to  strike  off  his  ow  name 
as  defendant,  and  substitute  therefor  the  name  of 
Charlotte  Rittenhouse,  his  landlady. 

Ejectment.  The  affidavit  of  the  defendant, 
Josiah  Fetters,  set  forth  in  substance  that  he  was 
the  defendant,  and  resided  on  the  premises  for 
which  this  ejectment  was  brought ;  that  he  does 
not  claim  tide  to  the  said  premises,  but  resides 
^reon  as  tenant,  and  that  his  landlady  is  Char- 
lotte Rittenhouse. 

The  affidavit  of  Charlotte  Rittenhouse  in  sub- 


stance alleged  that  she  was  the  owner  of  the 
premises  for  which  this  ejectment  was  brought, 
and  that  Josiah  Fetters,  the  defendant,  is  only 
the  tenant  thereof;  that  she  obtained  title  to  said 
premises  through  the  will  of  her  husband,  and 
that  he,  and  she  after  him,  have  had  continuous 
adverse  possession  of  said  premises  for  upwards 
of  thirty  years. 

Gavitt,  for  the  rule. 

The  defendant.  Fetters,  having  disclaimed  ti- 
tle, ought  to  be  relieved  from  the  possibility  of 
costs. 

jR,  Ingram,  contra. 

The  plaintiff  is  entitled  to  have  Fetters  on  the 
record,  so  as  to  conclude  him  by  the  judgment. 

The  Court.  Rule  absolute  to  sdlow  Char- 
lotte Rittenhouse  to  intervene  pro  interesse  suo. 
Rule  discharged  as  to  Fetters. 


C.  P.  No.  3.  June  14,  1880. 

Maynes  v.  Rutherford  et  al. 
Acts  of  Assembly  with  reference  to  Greenwich 
Jsland-^Construction  of -^Taxation  for  a  pri- 
vate purpose — Bill  of  Rights. 
Rule  for  a  new  trial. 

Replevin  for  a  number  of  cows,  horses,  carts, 
etc.,  by  Charles  Maynes  against  William  Ruther- 
ford, treasurer  of  the  Greenwich  Island  Meadow 
Company,  and  James  J.  Keating,  bafliff. 

Plaintiffwas  tenant  of  Mrs.  Elizabeth  L.  Devine 
of  a  tract  of  land  on  Greenwich  Island,  which 
he  rented  in  April,  1879.  On  August  20, 1879,  a 
distress  was  made  upon  these  cows,  etc.,  under  a 
warrant  of  Rutherford,  as  treasurer  aforesaid, 
to  the  defendant  Keating  for  the  sum  of  I45 1 .25 
as  due  for  certain  charges  alleged  to  be  due  to  the 
said  company  by  the  owner  of  the  lands  for  the 
repair  of  banks,  etc. ,  on  Greenwich  Island.  The 
distress  was  made  under  authority  of  an  Act  of 
Assembly  passed  April  12,  1760,  recorded  in 
book  A,  vol.  iv.  p.  182,  (see  i  Sm.  Laws,  227), 
empowering-  the  owners  of  said  island  to  assess 
and  collect  from  each  owner  or  possessor  there- 
of two  shillings  for  each  acre  of  land  held  in 
order  to  keep  the  outside  banks  in  good  re- 
pair and  raise  a  fund  to  defray  stmdry  contingent 
and  yearly  expenses  accruing  therein.  The  Act 
provides  that  payment  of  said  assessments  may  be 
enforced  by  the  treasurer  by  suit  before  a  justice 
or  in  the  Common  Pleas,  which  tribunals  were 
directed  to  give  judgments,  and  execution  to  be 
levied  on  the  tract  or  piece  of  marsh  or  cripple 
land,  and  the  property  to  be  given  over  to  the 
managers  for  the  time  being,  who  were  authorized 
to  let  the  same  until  the  rents  shall  pay  all  arrear- 
ages. 

By  a  supplement  passed  January  13,  1804 
(  ee  4  Smith's  Laws,  109),  it  became  the  duty 
of  the  managers,  as  often  as  it  might  be  neces- 
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sary,  to  estimate  the  expenses  for  making,  repair- 
ing and  keeping  in  good  repair  all  and  every 
bajaky  etc.,  on  the  land  and  to  ascertain  the  names 
of  owners  and  possessors  thereof  or  their  legal 
representatives,  and  to  rate  and  assess  each 
owner  or  possessor  fairly  and  equally  per  acre. 
And  such  supplement  further  provided  that  the 
managers  after  regulating  the  assessments  are  to 
issue  their  warrant  to  the  treasurer  uithorizing  and 
requesting  him  to  receive  from  every  owner  or 
possessor,  his  or  her  lesal  representative  the  sum 
wherewith  he  is  charged.  *  *  And  if  any  one  shall 
refuse  or  neglect  to  make  payment  within  thirty 
days  from  the  date  of  such  demand,  it  shall  be 
the  duty  of  the  said  treasurer  to  levy  or  cause  to 
be  levied  the  said  tax,  and  costs  attending  such 
levy,  by  distress  and  sale  of  the  goods  and  chat- 
'  tels  of  the  delinquent  m  such  manner  as  is  pre- 
scribed by  the  Act  entitled  to  raise  and  collect 
county  rates  and  levies  passed  April  ii,  1799, 
such  sum  if  paid  or  recovered  from  a  renter  to 
be  deducted  from  his  rent.** 

At  the  trial  plaintiff  testified  that  he  did  not 
owe  any  rent  to  Mrs.  Devine,  aor  anything  to 
Mr.  Rutherford.  Defendants  produced  the 
minutes  of  the  company  showing  assessments 
upon  the  land  for  the  years  1876,  1877,  and 
1878 ;  and  testified  that  a  notice  of  distress  was 
left  at  Mrs.  Devine*s  house,  and  that  the  com- 
pany waited  thirty  days  before  distraining. 

The  Judge  charged  the  jury  that  if  the  levy  and 
distress  were  for  assessments  not  made  during 
plaintiffs  possession  they  should  find  for  plain- 
tiff, and  that  there  must  be  affirmative  proof  that 
a  thirty  days'  notice  of  the  intention  to  distrain 
was  given  and  served  upon  the  owner  or  possessor 
or  her  agent. 

Verdict  for  plaintiff. 

J.  M,  Moyer^  for  rule. 

The  amount  involved  is  not  a  tax  and  conse- 
quently not  a  lien  on  the  land ;  it  is  but  a  rata- 
ble assessment  for  a  corresponding  benefit,  and 
therefore  but  a  personal  charge  upon  the  occu- 
pant, whereof  the  remedy  is  by  distress  only. 
Pray  r.  Northern  Liberties,  7  Casey,  71. 
Re  Mayor  of  New  York,  1 1  Johns.  80. 
2  Inst  532. 
Sharp  V.  Speir,4  Hill,  76. 

Local  taxation  need  not  be  limited  by  or  co- 
extensive with  any  previously  established  district. 
The  Legislature  may  create  a  district  for  that 
especial  purpose,  or  mey  may  tax  a  class  of  lands 
or  persons  benefited  to  be  designated  without 
reference  to  town,  county,  or  district  lines. 
People  V.  Draper,  15  N.  Y.  543. 

The  poww  of  the  L^islature  to  levy  taxes  may 
be  delegated  to  commissioners  or  other  agents, 
and  when  the  Legislature  provides  for  a  tax  by 
any  agency  whatever,  it  is  in  contemplation  of 
the  Constitution  the  act  of  the  people« 
Mayor  v.  State,  15  Md.  376. 


The  assessment  being  a  personal  one  it  does 
not  lie  in  the  mouth  of  the  present  plaintiff  to 
deny  his  liability  for  assessments  made  before  his 
tenancy  without  showing  that  some  one  was  in 
possession  during  the  previous  years  from  whom 
the  assessments  could  have  been  collected.  If 
he  seeks  to  charge  negligence,  the  onus  is  on  him 
to  show  wherein  it  existed. 

Henry  v.  Horstick,  9  Watts,  412. 

Caldwell  v,  Moore,  I  Jones,  58. 

Girard  Life  Ins.  v.  City  of  Philada.,35  Leg.  Int  16. 
ThorHf  contra. 

The  provisions  of  the  ist  and  2d  sections  of 
Act  of  Jan.  13,  1804,  are  a  manifest  violation  of 
the  Bill  of  Rights,  and  the  taking  of  plaintifiPs 
goods  was  unlawful. 

Craig  v.  Kline,  15  Sm.  399. 

Rutherford's  Case,  22  Id.  82. 

City  V.  Scott,  31  Id.  86. 

June  17, 1880.  The  Coxjrt  (Ludlow,  P.  J.). 
The  right  of  taxing  for  public  purposes  does  not 
apply  to  this  case,  for  this  is  a  private  purpose. 
To  the  extent  that  defendant  claims,  the  Act  is 
clearly  in  violation  of  the  Bill  of  Rights. 

Rule  discharged. 


C.  P.  No.  3.  June  8,  i88a 

Kenyon  v.  City. 
Pleading — Case — Negligence — Injuries  caused  by 

obstructions  placed  by  the  city  in  a  **  road  or 

passage-way*  without  a  light. 

Sur  demurrer  to  narr. 

Case.  The  fourth  count  of  the  narr.  set  forth 
that  on  July  13,  1879,  there  was  a  certain  road 
or  passage-way  whereon  a  large  number  of  per- 
sons were  accustomed  to  pass  on  foot,  and  in 
wagons,  to  wit,  Pennsylvania  Avenue,  yet  de- 
fendant wrongfully,  improperly,  and  negligenUy 
dug  a  certain  hole  or  excavation,  and  placed  a 
large  quantity  of  earth,  brick,  stones,  etc.,  upon 
a  certain  part  of  said  passage-way,  and  continued 
the  same  during  the  night-time  of  said  day  with- 
out placing  or  causing  to  be  placed  any  light  or 
signal  near  such  obstruction,  in  consequence  of 
which  plaintiff,  during  the  night  of  said  day, 
using  due  care,  and  lawfully  travelling  on  said 
road,  was  accidentally  driven  against  said  ob- 
struction and  was  injured  and  sustained  great 
damages,  etc. 

The  demurrer  set  forth  that  the  coimt  is  not 
sufficient,  in  that  there  is  not  contained  therein 
any  averment  that  the  road  or  passage-way  de- 
scribed was  a  public  road  or  highway. 

Charles  £,  Morgan,  Jr.,  for  demurrer. 

Plaintiff  must  set  up  some  duty  on  the  part  of 
the  city  to  abstain  from  placing  obstructions  upon 
the  road,  or  a  right  in  plaintiff  to  use  it. 

George  H.  Earle,  contra,  cited — 
Corley  v.  Hill,  93  English  Com.  Law  Rqj.  p.  554* 

The  Court.    Demurrer  overruled. 
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Oxpiansi*  Court. 


November  15,  18S0. 

Schively's  Estate. 

Will^Sequest'^  Whether  vested  or  contingent — 
Dying  without  issue —  Construed  to  mean  dedth 
of  legatee^  without  issue  ^  during  testator^  s  life- 
time— Legacy  of  a  sum  certain  to  a  child y  to 
he  held  by  trustees  to  pay  interest  to  the  child 
durif^  minority  y  the  principal  to  remain  invested 
and  to  be  paid  to  legatee  at  majority  y  *  *  at  discre- 
tion of  executors  y'  held  to  be  a  vested  legacy, 
\    Sur  exceptions  to  adjudication. 

The  following  facts  appeared  before  the  audit- 
ing Judge  THanna,  p.  J.),  at  the  audit  of  the 
account  of  Uie  Pennsylvania  Company  for  Insur- 
ance on  Lives,  etc.,  trustees.  The  trust  arose 
under  the  following  provisions  in  the  will  of 
Edward  M.  Schively>  Sr.,  deceased. 

«*  Third.  To  my  son,  Edward  May  Schively,  the  sum 
of  eight  thousand  dollars,  to  be  held  in  trust  by  my  execu- 
tois  for  his  support,  the  interest  only  to  be  paid  to  him 
quarterly.  The  principal  to  remain  invested  until  he 
arrives  at  maturity,  when  tiie  said  portion  is  to  be  paid 
over  to  him  at  discretion  of  my  executors." 

''Fifth.  Should  either  of  my  above  named  children  die 
without  issue,  either  his  or  her  share  to  be  equally  divided 
among  the  survivors." 

Edward  May  Schively,  the  cestui  que  trust  was 
a  minor  at  the  decease  of  his  father,  and  died 
May  25,  1880,  still  in  his  minority,  unmarried, 
and  without  issue.  He  left  surviving  him  his 
mother,  a  brother,  and  two  sisters. 

The  auditing  Judge  in  his  adjudication  said, 
inter  aHa,  ^'The  question  now  arising  is  the 
proper  distribution  of  the  corpus  and  accruing 
income  of  the  trust  estate.  To  arrive  at  its  solu- 
tion, one  mvist  first  consider  the  nature  and  char- 
acter of  the  legacy  bequeathed  to  Edward  May 
Schively.  Was  it  vested  or  contingent?  As 
said  by  Sharswood,  C.  J.,  in  Chess's  Appeal  ^6 
Norris,  364),  « No  doubt  it  is  the  general  rule 
that  a  legacy  is  to  be  deemed  vested  or  contin- 
gent, just  as  the  time  when  it  is  to  take  efiect  shall 
appear  to  be  annexed  to  the  gift,  or  the  payment 
of  it.  Where  there  is  no  sul«tantive  gift,  and  it 
is  only  implied  from  the  direction  to  pay  the 
legacy  is  it  contingent.  But  this  rule  is  of  course 
subject  to  the  necessary  exception  that  a  con- 
trary intention  is  not  to  be  collected  from  the 
words  or  circumstances.'  See  also  Williams  on 
Executors,  edition  of  1877  page  [1224],  where 
the  two  positive  rules  of  construction  are  stated. 
If  the  bequest  to  Edward  May  Schively  had  been 
'payable'  or  *  to  be  paid'  when  he  arrived  at 
maturity  there  can  be  no  doubt  that  under  the 


first  rule  cited  by  Mr.  Williams,  it  must  be  held 
vested  and  transmissible  to  his  personal  repre- 
sentatives. But  it  seems  from  the  lanjguage  of  tes- 
tator, that  the  legacy  is  not  to  be  paid  unless  the 
legatee  attained  the  age  of  twenty-one  years,  and 
as  he  died  in  his  minority,  the  second  rule  cited 
by  Mr.  Williams  applies,  and  the  legacy  should 
be  held  as  contingent  and  not  vested.  Upon 
further  examination,  however,  we  find  that  ex- 
ceptions to.  this  mle  exist,  and  the  present  case 
seems  to  fall  within  the  limit  of  these  exceptions. 
It  is  to  be  observed  that  testator  sets  apart  from 
his  general  estate,  the  precise  sum  of  eight  thou- 
sand dollars,  thus  indicating  his  intention  that 
his  son  should  become  the  legatee  of  this  certain 
amotmt.  He  further  gives  the  interest  and  in- 
come of  this  sum  to  him  quarterly  for  his  sup- 
port. And  directs  the  principal  to  be  invested 
and  paid  over  to  him  at  his  maturity  in  the  dis- 
cretion of  the  executors.  Now  in  view  of  these 
provisions  we  find  that  *  where  a  testator  be- 
queaths a  legacy  to  a  person  at  a  fiiture  time, 
and  either  gives  him  the  immediate  interest,  or 
directs  it  to  be  applied  for  his  benefit,  the  Court 
there  considers  the  disposition  of  the  interest  to 
be  an  indication  of  the  testator's  intention  that 
the  legatee  should  at  all  events  have  the  princi- 
pal, and  on  this  ground  holds  such  legacies  to  be 
vested.*  (2  Williams  on  Executors  from  page 
[1223] to [i239]and  cicses cited.  Provenchere's 
Appeal,  67  Penn.  St.  Rep.  46$.) 

"  But  the  next  question  is  how  is  this  construc- 
tion to  be  reconciled  with  the  remaining  provi- 
sion of  the  will,  'Should  cither  of  my  above 
named  children  die  without  issue,  either  his  or 
her  share  to  be  equally  divided  among  the  sur- 
vivors.' It  is  evident  this  does  not  apphr  to 
Edward  May  Schively  alone,  but  to  all  of  the 
children  previously  named  in  the  will.  In  pre- 
ceding clauses,  testator  bequeaths  to  each  of  his 
two  daughters  eight  thousand  dollars  to  be  held 
in  trust  for  them,  they  receiving  the  income 
quarterly,  and  to  his  son  Augustus  three  thousand 
dollars  in  yearly  instalments  of  one  thousand 
dollars  each.  Now  what  was  in  the  mind  of 
testator  when  he  made  use  of  the  language  above 
quoted  ?  Did  he  mean  a  failure  of  issue  indefi- 
nitely, or  that  in  the  event  of  his  children  dying 
in  his  lifetime  without  issue,  then  his  or  her 
legacy  would  pass  to  the  survivors  ?  We  incline 
to  the  opinion  he  meant  in  the  event  of  the  lat- 
ter contingency. 

,  <*  And  as  Edward  May  Schively  did  not  die  in 
the  lifetime  of  his  father  without  issue,  his  legacy 
did  not  pass  to  his  surviving  brothers  and  sisters. 
(Mickley's  Appeal,  Leg.  Int.  1880,  p.  94). 

**  Bein^  of  opinion  that  the  legacy  to  Edward 
May  Schively  vested  in  him  absolutely,  at  the 
death  of  his  father,  and  is  now  payable  to  his 
administrator,  the  same  will  be  so  awarded." 
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Exceptions  to  the  adjudication  were  filed  by 
the  trustees  (i)  in  awarding  the  fund  to  the  ad- 
ministrator of  Edward  M.  Schively,  the  younger, 
(2)  in  not  awarding  the  fund  to  the  children  of 
Edward  M.  Schively,  the  elder. 

John  G.  Johnson,  for  the  trustees. 

November  20,  1880.  The  Court.  Excep- 
tions dismissed  and  adjudication  confirmed. 


September  22,  1880. 

Droste's  Estate. 

Claim  by  executor  against  decedenfs  estate — 
Power  of  attorney  to  transfer  stock  given  to 
an  executor  in  the  lifetime  of  a  testator ^  when 
coupled  with  an  interest,  is  not  revoked  by  the 
death  of  the  donor  of  the  power. 
Sur  exceptions  to  adjudication. 
Upon  the  audit  of  the  account  of  the  execu- 
tors of  Catharine  Droste,  it  appeared  that  the 
testatrix  died  in  June,  1879.     In  the  inventory 
filed  was  an  item  of  sixteen  shares,  of  New  York, 
New  Haven  &  Hartford  Railroad  stock,  appraised 
at  $162  a  share.     This  stock  was  sold  by  L.  J. 
Leberman,  one  of  the  executors,  for  1 295 2,  and 
he  claimed  |i6oo  of  the  proceeds,  on  the  ground 
that  Mrs.  Droste  had,  several  months  before  her 
death,  delivered  to  him  the  stock,  with  a  power 
of  attorney  to  transfer  it,  as  security  for  a  loan  to 
her  of  1 1 600.     Leberman's  testimony  (otherwise 
incompetent)  was  admitted  by  agreement. 

Breittinger,  a  notary,  testified:  **I  drew  the 
will  and  witnessed  it.  Mr.  Guttermans,  Leber- 
man's  co-executor,  told  me  at  the  time  of  the 
appraisement  he  had  in  his  possession  the  shares 
of  stock."  **  Called  on  him,  and  he  told  me 
that  he  held  the  shares  under  a  power,  but  they 
did  not  stand  in  his  name."  ....''  I 
said  the  power  was  void  after  Mrs.  Droste's 
death."  .  .  .  .  *<  I  thought  so  at  the  time ; 
but  we  came  to  a  friendly  imderstanding  that 
the  shares  should  be  put  down  in  the  appraise- 
ment, and  he  afterwards  would  have  a  chance  to 
prove  his  claim  at  the  settlement  of  the  account. " 
In  behalf  of  certain  legatees  it  was  contended 
that  as  the  shares  were  included  in  the  inventory, 
and  were  duly  appraised,  they  were  a  portion  of 
testatrix's  estate,  and,  although  the  stock  had 
been  sold,  the  proceeds  were  properly  in  the 
account ;  also,  that  Leberman  was  now  on  the 
footing  of  any  other  creditor  of  the  estate,  and 
if  he  had  any  claim  must  satisfactorily  prove  it. 
The  Auditing  Judge  held  as  follows:  "The 
entire  good  faith  of  Leberman  is  apparent  from 
the  fact  of  his  holding  the  stock  under  an  irre- 
vocable stock  poweii  duly  signed  by  the  testa- 


trix, and  properly  witnessed.  This  is  of  itself 
prima  facie  evidence  of  a  sale  to  Mr.  Leberman 
of  the  shares  (Penna.  Co.  App.,  5  Norris,  102), 
and  the  burden  of  proof  would,  therefore,  have 
been  upon  those  who  alleged  that  the  stock  be- 
longed to  the  testatrix  at  the  time  of  her  death." 
.  .  .  .  **  But  this  they  were  relieved  from 
by  Mr.  Leberman  himself  admitting  that  the 
stock,  although  transferred  to  him,  was  but  the 
security  for  a  debt  due  him  by  testatrix,  and 
after  he  was  paid  the  balance  belonged  to  her. 
Being  satisfied,  therefore,  that  the  credit  ask^ 
by  the  accountant  for  the  1 1600  paid  to  Mr.  Le- 
berman is  correct,  it  is  allowed." 

To  this  finding  exceptions  were  filed  in  behalf 
of  several  legatees. 

Charles  Davis,  for  the  exceptions. 

Edward  If .  Weil,  contra. 

Oct.  9,  1880.  The  Coxjrt.  Notwithstand- 
ing the  earnest  argument  of  the  counsel  for  the 
exceptants,  we  are  of  the  opinion  that  the  credit 
allowed  the  executor  for  the  amount  of  the  debt 
due  him  by  testatrix  was  fully  sustained  by  the 
evidence ;  and  while  the  exceptants  would  gain 
by  its  disallowance,  yet  through  the  integrity  and 
fair  dealing  of  the  executor  they  profit  lai^ely, 
even  with  the  payment  of  the  claim.  It  was 
strongly  contended  that  the  debt  of  testatrix  to 
the  accountant  was  not  properly  proved.  But  if 
all  the  circumstances  connected  with  the  creation 
and  existence  of  the  debt  were  not  related  by  the  * 
accountant,  who  testified  on  his  own  behalf  by 
agreement  of  the  counsel  for  exceptants,  with 
the  particularity  and  exactness  demanded  by  the 
counsel  at  the  argument,  yet  all  these  facts  if 
desired  could  have  been  obtained  upon  cross- 
examination.  The  uncontradicted  testimony  of 
the  accountant  was  that  decedent  owed  him  six- 
teen hundred  dollars;  and  it  further  appeared 
that  he,  after  her  death,  sold  shares  of  stock 
which  she  had  unconditionallv  and  absolutely 
transferred  to  him,  charged  nimself  with  the 
whole  amount  realized,  and  claimed  credit  for 
the  debt  due  him.  The  effect  of  which  was  to 
account  for  more  than  nine  himdred  dollars  as 
assets  of  the  estate,  which,  in  view  of  the  abso- 
lute transfer  to  him  by  the  testatrix,  could  have 
been  retained  by  him  as  his  own.  There  is  no 
evidence  other  than  the  admissions  of  the  execu- 
tor that  he  held  the  stock  as  collateral  security, 
and,  under  the  power  of  attorney  and  transfer 
under  seal,  he  was,  prima  facie^  the  owner. 
(Penna.  Co.'s  App.,  5  Norris,  102;  s.  c.  5 
Weekly  Notes,  277.) 

As  no  good  reason  has  been  shown  to  disturb 
the  adjudication,  the  exceptions  are  dismissed. 

Opinion  by  Hanna,  P.  J. 
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May  '79».39-  June  21,  1880. 

Enterprise  Transit  Co.'s  Appeal. 

Equity  Jurisdiction — Injunction  to  stay  wc^te — 
Receiver  of  oil  well — Bill  by  claimant  under 
an  oil  lease ^  out  of  possession^  praying  for  a 
receiver  to  take  charge  of  producing  we  lis,  pend- 
ing an  ejectment— Separate  acknowledgment 
of  deed  by  married  woman — Notary's  certifi- 
cate y  when  fatally  defective — A  notary  can- 
not by  a  new  certificate  supply  an  accidental 
omission  in  his  first  certificate, 

A  Court  of  Equity  has  no  jurisdiction  to  appoint  a  re- 
ceiver to  take  charge  of  oil-producing  wells,  pending  an 
ejeciment  brought  to  try  the  title  to  the  possession  of  the 
premises. 

Per  CintiAM.  Wc  can  draw  no  distinction  between  a 
farm  and  an  oil  well. 

Appeal  from  a  decree  of  the  Common  Pleas 
of  McKean  County  dismissing  a  bill  in  equity 
and  vacating  the  appointment  of  a  receiver. 

Bill  in  equity,  filed  by  the  Enterprise  Transit 
Company,  a  corporation,  s^nst  Mrs.  Maryette 
Sheedy  and  Patrick  Sheedy,  her  husband,  and 
Roberts  &  Lockwood  et  aL,  setting  forth  that 
under  an  oil  lease  executed  by  the  defendants, 
Maryette  Sheedy  and  Patrick  Sheedy,  **duly 
acknowledged  as  required  by  the  laws  respecting 
conveyances  of  married  women,  and  recorded,** 
the  complainants  were  entitled  to  enter  upon 
and  develop  a  certain  tract  of  oil  land,  the  pro- 
perty of  the  said  Maryette  Sheedy,  and  had 
taken  possession  thereof  and  commenced  opera- 
tions when  they  were  prevented  from  continuing, 
and  were  forcibly  ejected  by  the  defendants, 
Roberts  &  Lockwood,  who  claimed  title  from 
the  said  Maryette  and  Patrick  Sheedy  under  a 
subsequent  lease,  and  who  themselves  had  taken 
possession,  and  had  drilled  and  are  continuing 
to  drill  oil  welb,  one  at  least  of  which  is  com- 
pleted and  is  producing  petroleum  oil;  that  an 
action  of  ejectment  has  been  brought  by  com- 
plainant against  said  defendants,  and  is  pending, 
but  that  the  defendants,  unless  restrained,  would, 
in  whole  or  in  part,  deplete  and  render  worth- 
less the  said  oil  property  before  said  ejectment 
suit  could  be  determined:  and  praying  (i)  an 
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injunction  to  restrain  defendants  from  drilling 
wells  or  producing  or  removing  oil  from  the 
premises;  (2)  the  appointment  of  a  .receiver, 
pendente  lite,  to  take  charge  of  the  producing 
well  or  wells,  until  the  rights  of  the  parties  be 
determined. 

On  preliminary  hearing,  on  bill  and  affidavits, 
the  Court,  without  granting  an  injunction,  ap- 
pointed a  receiver  as  prayed,  who  gave  bonds  and 
took  charge  of  the  property. 

The  defendants,  in  their  joint  answer,  sub- 
stantially admitted  the  facts  alleged  in  the  bill, 
except  the  due  and  legal  acknowledgment  of 
the  lease  from  Sheedy  and  wife  to  the  complain- 
ants. They  averred  that  the  acknowledgment 
thereof,  made  before  a  notary  public  by  the 
lessors,  was  fatally  defective. 

The  following  facts  further  appeared  by  the 
answer,  or  were  formally  admitted  by  counsel, 
viz :  The  certificate  by  the  notary  of  the  separate 
acknowledgment  by  the  lessors,  Patrick  Sheedy 
and  Maryette,  his  wife,  was  in  due  form,  except 
tliat  it  omitted  to  state  that  the  full  contents  of 
the  said  lease  had  been  made  known  to  Mrs. 
Sheedy.  The  lease  was  delivered  and  recorded, 
with  the  defective  acknowledgment.  About 
five  months  thereafter,  and  before  any  new 
rights  had  intervened,  the  complainant  presented 
the  lease  to  the  notary  before  whom  the  acknowl- 
edgment was  made,  and  he,  without  the  knowl- 
edge of  Mrs.  Sheedy,  put  a  new  and  formal 
certificate  of  acknowledgment  upon  it,  and  this 
second  certificate  was  recorded  with  the  lease. 
It  was  conceded  that  this  second  certificate  is 
true,  and  that  the  omission  in  the  first  certificate 
was  accidental.  It  was  also  admitted  that 
Roberts  &  Lockwood  had  actual  notice  of  the 
prior  lease,  and  of  complainants'  claim  there- 
under before  any  expenditures  were  made  by 
them  on  the  property  for  oil  uses. 

Upon  final  hearing,  the  Court,  in  an  opinion 
by  WiLUAMS,  P.  J.,  held  that  the  defectively 
certified  lease,  by  Patrick  and  Maryette  Sheedy 
to  the  complainant,  was  inoperative,  and  passed 
no  title  to  the  complainant ;  arid  that  the  sijbse- 
quent  certificate  of  the  notary,  under  the  cir- 
cumstances, did  not  cure  the  defect.*  ■ 

*  In  the  Supreme  Court  this  case  was  decided  solely 
on  the  ground  of  want  of  jurisdiction  to  appoint  a  re- 
ceiver, but  the  opinion  of  the  Court  below,  on  the  cfiect 
of  the  certificates  of  acknowledgment,  is  here  inserted, 
as  matter  of  interest. 

Wn^LiAMS,  P.  J.  The  certificate  of  acknowledgment 
which  bore  even  date  with  the  lease  is  defective  in  not 
setting  out  that  the  contents  of  the  paper  were  made 
known  to  Mrs.  Sheedy,  who  was  the  wife  of  Patrick 
Sheedy  and  the  owner  of  the  land.  The  lease,  therefore, 
when  it  was  executed  and  delivered  was  not  executed  and 
acknowledged  as  the  statute  requires;  and  was  not  bind- 
ing on  Mrs.  Sheedy. 

**  The  acknowledgment  of  a  deed  by  a  feme  cwert  is 
not  good  unless  it  b«  expressed  in  the  certificate  of  the 
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The  Court  thereupon  entered  a  decree  dis- 
missing the  bill,  and  vacating  the  appointment 
of  the  receiver.  The  complainant  took  this  ap- 
peal, assigning  as  error  the  said  decree. 

Hamlin  &*  Son  (with  whom  was  JV,  B.  Chap- 
man), for  api)ellants,  presented  an  elaborate  ar- 

magistrate,  who  took  the  acknowledgment,  that  the  con- 
tents of  the  deed  were  made  known  to  her."  (Steele  v. 
Thompson,  14  S.  &  R.  84.)  To  the  same  effect  b  the 
more  recent  case  of  GHdden  v,  Strupler  (2  Smith,  400), 
in  which  it  is  held  that  **  a  married  woman  has  no  capa- 
city to  contract  for  the  sale  of  her  land  or  to  convey  it 
except  in  the  precise  statutory  mode.'' 

The  plaintiff  felt  the  force  of  this  objection  to  his  title 
tinder  the  lea«e  and  sought  to  remove  it.  On  the  21st  of 
February,  1877,  between  five  and  six  months  afier  the  ac- 
knowledgment was  originally  certified  and  the  lease  de- 
livered, the  plaintiff  presented  the  lease  to  the  notary 
before. whom  the  acknowledgment  was  made,  and  he, 
without  the  knowledge  of  Mrs.  Sheedy,  put  a  new  and 
formal  certificate  of  acknowledgment  upon  it. 

It  is  conceded  in  the  argument  that  this  second  certifi- 
cate is  true,  and  that  the  omission  in  the  first  certificate 
was  accidental. 

If  the  second  certificate  is  to  be  regarded  as  a  valid  one, 
then  the  lease  is  valid,  and  Mrs.  Sheedy  and  all  claiming 
under  her  are  bound.  If  it  is  not  valid  the  lease  is  not 
valid,  and  the  plaintiffi  are  without  title. 

This  precise  question  does  not  appear  to  have  been 
determined  in  this  State.  It  has  been  held  repeatedly 
that  the  certificate  must  set  out  all  that  is  necessary  in 
order  to  show  substantial  compliance  with  the  Act  of 
Assembly.  (Steele  v.  Thompson,  and  Glidden  v.  Strup- 
ler, cited  above.  See  also  Watson  v,  Bailey,  i  Binn. 
470,  and  Watson  v.  Mercer,  6  S.  &  R.  49.)  That  the 
defects  in  the  certificate  cannot  be  helped  by  the  testimony 
of  the  notary,  is  held  in  Jourdan  v.  Jourdan  (9  S.  &  R. 
268).  That  the  married  woman  is  equally  incompetent 
to  prove  what  should  appear  by  the  certificate,  is  held  in 
WaLHon  V.  Bailey  (i  Binn.  470),  and  in  other  cases.  That 
a  married  woman  whose  deed  is  unacknowledged  is  not 
estopped  from  availing  herself  of  her  title  by  her  declara- 
tions or  by  receipt  of  purchase-money  is  equally  well 
settled.  The  precise  point  was  determined  in  Glidden  v, 
Strupler  (supra)^  and  in  Williams  &  Confer  v.  Baker  and 
wife  (21  Smith,  476).  In  this  respect  the  rule  in  equity 
is  the  same  as  at  law.  In  Glidden  v,  Strupler  the  Court 
say  "the  receipt  of  the  purchase-money  by  a  married 
woman  is  no  ground  for  the  interposition  of  equity." 

There  is  then  no  substitute  for  the  certificate  of  acknowl- 
edgment which  the  law  requires.  If  this  is  wanting  or 
insufficient  when  the  deed  is  delivered,  the  deed  itself  b 
not  binding.  Now,  who  can  give  vitality  and  binding 
force  to  such  an  inoperative  and  worthless  deed?  We 
have  seen  t^at  the  married  woman  herself  cannot  do  this 
either  by  her  declarations  or  by  her  testimony,  for  the  law 
has  provided  but  one  mode  in  which  she  may  express  her 
consent. 

The  notary  cannot  do  it  by  taking  the  witness  stand  and 
making  proof,  in  that  manner,  that  the  acknowledgment 
was  properly  taken  by  him,  for  liis  official  certificate  is  the 
only  competent  evidence  of  that  fact  But  his  certificate 
made  at  the  proper  time  is  insufficient  in  form.  The  deed 
is  then  useless  and  inoperative  unless  the  notary  has  the 
power  to  make  a  new  certificate.  Has  he  that  power? 
It  is  not  given  in  exp>ress  terms  by  any  Act  of  Assembly. 
If  it  exists  it  must  be  by  implication  from  the  fact  that  the 
law  clothes  him  with  the  authority  to  take  and  certify 
acknowledgments;  and  it  must  be  maintained  that  this 
authori^  is  not  exhausted  until  the  acknowledgment  is 


gument  to  show  that  the  certificate  of  the  notary, 
as  amended,  was  a  sufficient  compliance  with  the 
Act  relating  to  the  separate  acknowledgment  of 
married  women.  They  further  argued  that 
owing  to  the  peculiar  status  of  property  in  oil- 
producing  territory,  as  held  under  the  usual  form 

certified  correctly.  The  analogies,  however,  arc  not 
favorable  to  this  view  of  the  question.  It  has  frtqaently 
been  held  that  the  supervisors  of  roads^  after  opening  a 
road  in  obedience  to  an  order  of  Couit  cannot  change  the 
route  of  the  road  for  the  purpose  of  correcting  a  mistake 
and  of  putting  it  on  the  recorded  site.  Their  autboritjis 
exhausted  by  the  opening  of  the  road.  So  in  the  0^ 
phans'  Court  it  has  been  held  that  an  imperfect  execntkn 
of  a  power  to  sell  can  be  helped  only  by  banning  ^ 
ftoifo,  either  by  petition  for  sale,  or  for  ratification  and 
appproval  of  the  invalid  sale.  The  authority  was  a- 
hausted  by  its  exercise. 

This  principle  was  applied  to  a  certificate  of  acknowi' 
edgment  taken  by  the  clerk  of  the  Court  under  a  statote 
of  Kentucky  in  the  case  of  EllioU  //  a/,  v.  Piersol  (i  P^ 
328.)  In  that  case  it  seems  that  it  was  the  duty  of  the 
clerk  to  take  the  acknowledgment,  certify  to  it,  and  then 
record  the  certificate.  The  acknowledgment  was  taken 
in  proper  form  but  the  clerk  failed  to  incorporate  into  his 
certificate  a  statement  of  the  separate  examination  of  the 
wife,  and  the  certificate  and  record  were,  in  this  respect, 
defective.  The  Court,  on  application  of  the  grantee, 
heard  testimony  showing  that  the  separate  examinatioD 
was  in  fact  made  and  then  ordered  the  clerk  to  amend  his 
certificate  accordingly.  This  the  Supreme  Court  of  the 
United  States  held  to  be  error:  First,  because  the  a^ 
knowledgment  and  certificate  were  not  the  act  of  the 
Court,  but  of  the  derk,  and  the  Court  had  no  jurisdiction 
of  the  subject;  and  second,  because  if  the  cerii6cate 
could  be  treated  as  the  voluntary  act  of  the  clerk  he  had 
no  authority  to  make  it,  his  authority  having  been  ex- 
hausted. *'  The  authority  to  make  and  record  a  ceitificate 
of  acknowledgment  was  functus  officio  as  soon  as  the 
record  was  made,"  is  the  language  of  the  Court.  This 
question  was  really  not  nused  by  the  facts  in  case  of 
Elliott  et  al,  v,  Piersol,  but  is  treated  and  discussed  by  the 
Court  as  though  it  had  been. 

Our  own  cases  point  to  the  same  conclusion,  and  ve 
are  disposed  to  hold  that  the  second,  certificate  was  nnao- 
thorized  and  is  of  no  effect.  As  the  notary  had  not  the 
power  to  make  a  new  certificate,  it  follows  that  the  deed 
which  was  inoperative  before  that  certificate  was  made  is 
inoperative  still. 

The  inconveniences  that  would  result  from  any  oUier 
holding  are  really  very  great.  If  the  power  of  the  notaiy 
to  certify  continues  until  he  has  certified  his  official  act 
truly,  how  many  times  may  he  certify  on  the  same  deeid? 
At  what  intervals?  If  he  may  thus  make  a  deed  whidi 
is  utterly  worthless  when  delivered  operative  against  the 
grantor  and  in  spite  of  her  remonstrances,  why  can  he 
not  by  a  new  certificate  render  a  deed  which  is  valid  01 
its  face  utterly  worthless  to  the  holder?  Being  Winsdf 
the  sole  judge  of  the  correctness  of  his  last  certificate  and 
the  propriety  of  a  new  one  the  record  would  aftxd  no 
assurance  that  the  acknowledgment  was  what  it  purpoited 
to  be.  This  certificate  could  be  changed  at  any  time  not- 
withstanding the  fact  (as  in  this  case)  that  it  had  been  ^^ 
corded.  Such  uncertainty  would  be  intolerable  and 
would  open  the  door  to  frauds.  The  safer  rule  is  diat 
upon  which  we  decide  this  case. 

We  are  of  opinion  that  the  plaintiff  shows  no  title,  for 
the  reason  that  his  grantor,  being  a  married  woman,  is  not 
bound  by  her  deed  because  of  its  defective  acknowledg- 
ment 
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of  oil  leases,  the  appointment  of  a  receiver  was 
the  only  remedy  to  prevent  acts  in  the  nature  of 
waste,  pending  an  ejectment,  and  that  the  Court 
had  jurisdiction  to  act  in  the  premises,  citing — 

Kane  v,  Vanderbui-gh,  i  Johns.  Ch.  ii. 

C.  &  A.  Oil  Co.  V.  U.  S.  PcUroleum  Co.,  7  Sm.  91, 
per  Agncw,  J. 

McVickcr  v.  Ross,  55  Barb.  248. 
(No  paper-book  was  received  by  the  reporter 
from  counsel  for  appellees.) 

Oct.  4,  1 880.  The  Court.  It  may  be  that 
the  peculiarity  of  the  property  in  an  oil  well  is 
such  that  an  injunction  to  stay  waste,  or  a  writ 
of  estrepement,  will  not  be  an  adequate  remedy 
for  an  owner  out  of  possession.  But  that  will 
not  authorize  a  Court  of  Equity  to  assume  juris- 
diction to  try  the  tide  upon  what  is  merely  an 
ejectment  biti,  and  thus,  in  effect,  deprive  the 
parties  of  their  constitutional  right  of  trial  by 
jury.  Much  less  will  it  justify  a  Court  in  ap- 
pointing a  receiver  who  shall  summarily  enter 
into  possession,  turning  out  the  actual  possessor, 
and  receiving  all  the  profits.  Ejectment  and  a 
recovery  of  the  mesne  profits  in  that  or  a  subse- 
quent action,  seem  to  be  the  proper,  and  must 
be  regarded  as  adequate,  remedies.  We  can 
draw  no  distinction  between  a  farm  and  an  oil 
well.  It  is  clear  that  the  Court  below  had  no 
jurisdiction,  except  to  enjoin  waste,  and  it  is 
unnecessary  to  consider  the  ground  upon  which 
the  decree  below  was  put  by  the  learned  Judge. 
The  case,  therefore,  is  ruled  by  Schlecht*s  Ap- 
peal (10  P.  F.  Smith,  172);  Tillmes  v.  Marsh 
(17  Id.  507);  Christie  and  Scott's  Appeal  (4 
Norris,  463),  and  other  cases. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Per  Curiam.    Paxson,  J.,  absent. 

[See  next  case.] 


Emerson  ft  Wall's  Appeal. 

Opinion  of  the  Court  by  Sharswood,  C.  J. : — 
Oct.  4,  i88o.  It  may  be  very  convenient  when- 
ever there  is  an  adverse  claimant  to  an  oil  well, 
that  the  Court  should  have  power  to  appoint  a  re- 
ceiver to  take  possession  of  it,and  to  work  it  for  the 
benefit  of  the  successful  litigant.  It  may  be  that 
if  the  tenant  in  possession  is  obstinate,  and  will 
not  give  security  to  dissolve  an  estrepement,  the 
effect  of  the  execution  of  the  writ  may  be  that 
the  entire  territory  will  be  pumped  dry  by  wells 
sunk  on  surrounding  property,  and  thus  the  value 
of  it  be  destroyed  as  to  both  parties.  But  will 
that  consideration  give  a  Court  of  Equity  juris- 
diction of  a  mere  ejectment  bill,  and  the  power 
to  take  possession  of  the  land  in  controversy? 
We  think  not.    The  Legislature  may,  perhaps, 


be  competent  to  give  some  remedy,  taking  care 
to  preserve  to  the  defendant  his  constitutional 
right  of  trial  by  jury.  The  mere  granting  of  an 
issue  in  the  discretion  of  the  Chancellor  is  not 
enough.  For  the  courts  to  assume  such  a  juris- 
diction would,  we  think,  be  a  clear  case  of  judi- 
cial legislation. 

Decree  reversed,  and  bill  dismissed  with  costs. 

rSec  preceding  case. 

In  Dunlap  v,  Riddell,  C.  P.  of  McKean  Co.  (7  Week- 
LV  Notes,  466),  the  Court  appointed  a  receiver  pendente 
lite  in  a  very  similar  case,  except  that  the  oil-producing 
well  in  that  case  was  a  "  flowing  well."  Williams,  P.  J., 
mainlined  the  jurisdiction  in  an  interesting  opinion.] 


May  T.,  '79,  95. 


Brice's  Appeal. 


June,  1880. 


Debtor  and  creditor —  Voluntary  payments  by 
stranger  —  When  construed  as  purchase — 
Bond  and  mortgage — W?ien  written  assign- 
ment not  necessary — Assignee  for  benefit  of 
creditors — Commission  on  fund  raised  fy  sale 
of  real  estate. 

The  voluntary  payment  of  a  secured  debt  by  one  who 
is  a  stranger  \^  prima  facie  a  purchase  of  the  debt  and  the 
accompanying  security,  and  is  determined  by  the  manifest 
intention  and  understanding  of  the  parties  at  the  time. 

F.,  being  indebted  on  a  bond  secured  by  mortgage,  be- 
came in  default,  and  B.  voluntarily  paid  several  instal- 
ments of  interest,  and  part  of  the  principal,  with  the  ver- 
bal understanding  that  he  should  be  repaid  out  of  the 
mortgage.  F.  subsequently  made  an  assignment  for  the 
benefit  of  creditors  to  B.,and  under  a  sci.  fa.  judgment 
for  the  full  amount  of  principal  and  interest  from  the  date 
of  F.'s  flrst  default  was  recovered  upon  the  mortgage.  B., 
as  assignee,  paid  the  balance  actually  due  to  the  mortgagee, 
and  in  his  account  credited  himself  with  the  full  amount 
of  the  judgment  and  costs,  to  which  item,  G. ,  a  judgment 
creditor,  excepted,  so  far  as  related  to  the  amounts  volun- 
tarily paid  by  B.  before  the  assignment : 

Held,  that  evidence  of  the  verbal  understanding  between 
the  parties  at  the  time  that  B.  made  his  payments  was 
sufEcient  proof  of  the  purchase  of  the  mortgage  by  him,  to 
the  extent  of  his  payments,  and  that  no  formal  assignment 
of  the  mortgage  was  necessary. 

Ne/d  also,  that  the  commission  of  assignee,  upon  filmg 
his  account  of  a  fund  realized  by  the  sale  of  real  estate 
amounting  to  116,535,  '^^  ^he  absence  of  evidence  of  any 
especial  trouble,  was  properly  fixed  at  two  and  a  half  per 
cent. 

Appeal  from  the  Common  Pleas  of  Northum- 
berland County. 

On  January  4,  1877,  John  W.  Friling  and 
wife  made  an  assignment  for  the  benefit  of 
creditors  to  A.  N.  Brice,  the  appellant.  On 
November  14,  1877,  the  assignee  presented  a 
petition  for  an  order  of  sale  of  the  real  estate  of 
John  W.  Friling,  divested  of  liens,  and  pursuant 
to  the  order  then  obtained,  the  real  estate  was 
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sold  for  $16,535,  ^^^  ^^  J""c  ^7>  i^yS*  t^c 
assignee  filed  his  account  of  the  proceeds  of  the 
sale.  In  the  account  were  the  following  items, 
amongst  others,  to  which  exceptions  were  filed 
by  W.  J.  Greenough,  a  judgment  creditor  of 
Friling,  by  judgment  recovered  before  the  assign- 
ment:— 

••  Cash  to  Mary  Smith  for  mortgage  on  farm  as 
confinned  by  the  Court,     ....  $5109  lo 

"  Percentage  due  to  accountant  as  assignee, 
$16,535.00,  at  four  per  cent.,  including 
time,  trouble,  etc.,    .....      661  40" 

The  account  was  referred  to  an  auditor,  before 
whom  the  following  testimony  was  given  as  to 
the  first  item:  Mortgage  of  John  W.  Friling  to 
Mary  Smith,  dated  January  i,  1874,  in  Book  13, 
P-  356,  for  J4000,  and  record  of  judgment, 
Mary  Smith  f^/JphnVV.  Friling,  in  C.  P.,  North- 
umberland County,  August  T.,  1877,  obtained 
upon  scire  facias  sur  this  mortgage.  George  W. 
Zeigler  testified :  '*  I  was  attorney  for  Mrs.  Mary 
Smith  to  collect  this  judgment  from  J.W.  Friling. 
.  .  .  When  she  entered  satisfaction  she  got 
the  whole  amount  due  to  her  at  that  time.  She 
did  not  claim  the  balance  of  the  judgment.  Mr. 
Brice,  at  that  time,  exhibited  receipts  for  money 
that  he  had  individually  paid,  which  reduced  the 
judgment  to  ^4106.00.  I  don't  know  whose 
money  Brice  used.  Mr.  Brice  is  a  son-in-law  of 
J.  W.  Friling.'* 

A.  N.  Brice,  the  assignee,  testified:  ''In  the 
mortgage  to  Mrs.  Smith  of  ^4106, 1  had  paid  her 
that  much  in  satisfaction  of  the  judgment  entered 
on  said  mortgage.  I  had  made  advances  to  make 
up  the  difference  between  this  sum  and  the  credit 
in  my  account  of  I5 109. 10.  When  the  first  pay- 
ment became  due  of  the  interest  on  I4000,  which 
was  I240,  Mrs.  Smith  demanded  her  interest  of 
Mr.  Friling.  He  could  not  raise  it,  and  she 
came  to  me.  I  raised  her  the  J240,  and  paid 
her.  On  January  21,  1875,  ^  P^^^  ^^er  ^100; 
on  January  25,  1875, 1  paid  her  J137.75.  These 
two  payments,  including  ^2.25  for  corn  furnished 
by  J.  W.  Friling,  made  up  the  ^240.  H.  Y. 
Friling  owed  me  for  other  matters,  and  the  $2.25 
was  put  into  that  account.  Mrs.  Smith  gave  no- 
tice that  she  wanted  at  least  ^200  on  the  prin- 
cipal by  the  ist  of  April,  1875.  ^^'  Friling  did 
not  have  it  to  spare.  I  gave  her  on  or  about 
the  ist  of  April,  1875,  ^loo-  On  the  7th  of 
April,  1875, 1  gave  her  my  check  for  J89.08,  on 
account  of  the  principal  of  the  mortgage.  There 
was  a  lumber  bill  of  Friling,  Bowen  &  Engle  of 
1 10.92,  which  was  due  by  Mrs.  Smith  to  them, 
which  was  counted  in  a  settlement  I  had  with 
Friling,  making  up  the  sum  of  ^200  on  the  prin- 
cipal of  the  mortgage.  The  next  payment  Fri- 
ling failed  to  pay;  it  came  due  in  January,  1876. 
Mrs.  Smith  came  to  me,  and  said  she  would  push 


the  mortgage  if  she  did  not  get  the  interest.  I 
made  a  calculation  of  the  interest  due  on  the  ad 
of  September,  1876,  and  it  amounted  to 
I269.18  on  that  day.  I  drew  my  check  in  her 
favor  for  that  amount  on  account  of  interest  on 
the  mortgage  up  to  that  date.  I  am  mistaken  as 
to  the  lime  up  to  which  the  interest  was  calcu- 
lated. It  was  calculated  up  to  March  i,  1876, 
although  I  paid  her  after  that  J150  in  checks  and 
money.*'  (Three  checks  for  different  amounts 
dated  in  April  and  November,  1877,  offered  in 
evidence.)  .  .  .  **I  was  to  be  repaid  out 
of  the  mortgage ;  they  [these  several  advance- 
ments] were  simply  advancements  on  the  mort- 
gage. These  payments  were  out  of  my  own 
individual  funds.  I  was  not  reimbursed  in  any 
other  way  by  Mr.  Friling.  I  paid  these  sevend 
sums  to  Mrs.  Smith  at  my  office.  ...  She 
did  not  threaten  so  much,  but  talked  of  issuing 
if  she  did  not  get  her  money.  .  .  .  I  did 
not  pay  money  to  Mrs.  Smith  for  him,  Mr.  Fri- 
ling, on  any  other  account  than  the  mortgage. 
I  did  not  take  from  Mrs.  Smith  a  written  transfer 
of  any  part  of  the  bond  and  mortgage  of  J.  W. 
Friling  to  her  for  any  of  these  payments.  She 
did  not  assign  to  me  any  part  of  the  said  bond 
and  mortgage  as  security  for  these  payments.  I 
had  no  arrangement  with  J.  W.  Friling  for  this 
sectuity.  He  knew  that  I  was  to  be  secured  in 
this  way.  It  was  a  verbal  understanding,  there 
was  nothing  written.  .  .  .  Mrs.  Smith  asked  , 
me  how  I  wanted  to  be  secured  for  the  payment 
of  this  money.  I  replied  I  was  to  be  secured  out 
of  the  mortgage.  She  said,  very  well,  then,  I 
don't  want  to  see  you  lose  the  money  advanced. 
Mr.  Friling  said  something  like  that  in  her  pre- 
sence.    He  had  no  security  then  to  give." 

The  auditor  reported  as  follows  as  to  the  item 
of  credit  for  amount  paid  on  the  mortgage: 
"The  auditor  is  therefore  of  the  opinion  and 
finds  from  the  evidence,  that  the  accountant,  A. 
N.  Brice,  was  not  in  any  position  of  compulsion 
to  make  these  advances,  but  that  they  were  vol- 
untary advances  of  money  upon  the  credit  of 
and  for  the  purpose  of  assisting  Mr.  Friling,  and 
that  there  was  no  transfer  of  any  portion  of  said 
mortgage  such  as  would  entitle  him  to  claim  any 
part  of  the  fund  arising  from  the  sale  of  the 
farm.  .  .  .  This  item  of  the  account  must 
then  be  so  corrected  as  to  strike  therefrom  the 
amount  of  money  claimed  as  a  credit  for  ad- 
vancements made  in  behalf  of  Mr.  Friling  before 
the  date  of  the  deed  of  assignment ;  and  to  gi^e 
said  assignee  credit  for  the  amount  of  money  -• 
actually  paid  by  him  in  that  behalf  as  assignee 
after  the  assignment  was  made,  .  .  .  leav- 
ing the  actual  credit  in  this  item  I4339.921  in- 
stead of  J5 109. 10.*' 

As  to  the  second  item  excepted  to,  he  re- 
ported :  **  The  auditor  finds  no  strict  rule  of  law 
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to  |;ovem  the  compensation  of  trustees  or  as- 
signees. All  depends  upon  the  amount  of  vexa- 
tion, time,  and  trouble  bestowed,  or  incident  to 
the  settlement  of  the  estate.  The  percentage 
does  seem  to  be  large,  but  as  no  evidence  was 
produced  to  show  how  much  time  and  trouble 
was  bestowed,  and  as  the  estate  seems  to  have 
been  a  troublesome  one  the  auditor  does  not  feel 
at  liberty  to  reduce  it.*' 

To  this  report  the  accountant  excepted,  inter 
alia^  as  to  the  finding  upon  the  first  of  the  two 
items,  and  Greenough  excepted  as  to  the  finding 
upon  the  second  item.  The  exceptions  filed  by 
the  accountant  upon  the  ist  point  were  dismissed 
by  the  Court,  and  the  exception  filed  by  Green- 
ough as  to  the  commission  was  **  sustained  as  to 
i^  per  cent,  commission  on  ^16,535."  In  all 
other  respects  the  report  was  confirmed. 

The  accountant  took  this  appeal,  assigning  for 
error:  (i)  the  dismissal  of  his  exceptions  to  the 
auditor's  report  as  to  the  first  item  mentioned. 
(2)  The  sustaining  the  exception  of  Greenough 
as  to  ij4  percent,  of  the  conunission  claimed. 
5.  P.  Wotoerton,  for  appellant. 
The  judgment  upon  the  mortgage  having  been 
obtained  adversely  the  auditor  had  no  right  to 
make  deductions  from  its  amount,  this  was  equi- 
valent to  opening  the  judgment,  which  cannot  be 
done  in  a  collateral  proceeding. 

Appeal  of  Second  Nat.  Bank  of  Titusvillc,  4  Nor. 
528. 
The  Court  would  not  even  have  granted  an 
issue,  there  being  no  allegation  of  fraud. 

There  being  no  obligation  on  the  part  of  Brice 
to  pay  this  money  there  is  a  presumption  that  it 
was  a  purchase,  and  that  he  made  the  payments 
on  the  strength  of  the  security  of  the  mortgage. 

Lithcap  V,  Wilt,  4  Phil.  64. 

Wilson  V,  Marphy,  i  Id.  106. 

McCall  V.  Lenox,  9  S.  &  R.  304. 

Weston's  Lessee  v,  Mowlin,  2  Burr.  969. 

Johnson  v.  Hart,  3  Johns.  Cases,  329. 

Rickert  et  aL  v.  Madeira,  I  R.  328. 

I  Hilliard  on  Mortgages,  243-53. 
Joshua  W.  Comfy,  contra. 

Oct.  4,  1880.  The  Court.  We  think  the 
first  assignment  of  error  is  sustained.  *  It  appears 
upon  the  face  of  the  auditor's  report,  and  by  the 
testimony  returned  with  it,  that  certain  moneys, 
amounting  in  the  aggregate  to  I709.18,  had  been 
paid  by  the  assignee  prior  to  the  assignment  di- 
rectly to  Mary  Smith,  the  holder  of  the  mortgage 
against  Friling,  the  assignor.  Other  payments 
were  made  by  the  assignee  after  the  assignment, 
in  full  discharge  of  the  judgment  on  the  mort- 
gage, and  for  these  credit  was  allowed  to  the 
assignee.  But  the  payments  made  before  the 
assignment  were  not  allowed.  The  auditor  seems 
to  have  been  influenced  mainly  by  the  consider- 
ation that  there  was  no  written  transfer  of  any 


portion  of  the  mortgage  by  Mrs.  Smith  to  Brice, 
and  that  there  was  a  transfer  of  other  assets  to 
Brice  by  Friling  to  secure  him  for  the  payments 
made  to  Mary  Smith  on  her  mortgage,  and 
against  certain  liabilities  he  had  incurred  for 
Friling.  He  does  not  state  whether  anything 
was  realized  by  Brice  from  the  transfer  of  the 
book  account,  that  could  or  would  be  applicable 
to  the  repayment  of  the  moneys  paid  on  the 
mortgage.  In  the  absence  of  any  testimony  or 
finding  to  that  effect,  it  is  fair  to  presume  that 
Brice  obtained  no  indemnity  from  that  source. 
On  the  question  whether  there  was  any  agree- 
ment or  understanding  by  which  Brice  was  to  be 
secured  for  such  payments,  there  was  testimony 
which  does  not  appear  to  have  been  contradicted 
in  any  manner.  A.  N.  Brice  testifies  as  follows: 
**  I  had  made  advances  to  make  up  the  difference 
between  this  sum  ($4,106),  and  the  credit  in  my 
account  of  $5,109.10."  Mr.  Wolverton  asks 
Mr.  Brice  how  he  was  to  be  secured  for  these 
several  advancements.  Answer.  **I  was  to  be 
repaid  out  of  the  mortgage.  They  were  simply 
advancements  on  the  mortgage.  These  payments 
were  out  of  my  own  individual  fund.  I  was  not 
reimbursed  in  any  other  way  by  Mr.  Friling.  I 
had  no  arrangement  with  J.  W.  Friling  for  this 
security.  He  knew  that  I  was  to  be  secured  in 
this  way.  It  was  a  verbal  understanding ;  there 
was  nothing  written.  Mrs.  Smith  asked  me  how 
I  wanted  to  be  secured  for  the  payment  of  this 
money.  I  replied  I  was  to  be  secured  out  of  the 
mortgage.  She  said,  *  Very  well,  then  I  don't 
want  to  see  you  lose  the  money  advanced.*  Mr. 
Friling  said  something  like  that  in  her  presence. 
He  had  no  security  then  to  give." 

This  testimony  was  in  no  way  contradicted  or 
impeached,  and  is,  therefore,  to  be  accepted  as 
true.  The  conclusion  of  the  auditor  was  not  a 
finding  of  fact  adverse  to  the  testimony,  but  a 
conclusion  of  law,  holding  it  to  be  insufficient 
to  create  any  interest  in  the  mortgage  or  the 
debt  secured  thereby.  In  that  conclusion,  as 
well  as  in  the  opinion  of  the  Court  to  the  same 
effect,  we  think  there  was  error.  There  was  no 
pretence  of  any  kind  of  fraud  or  collusion  on 
the  part  of  Mr.  Brice  in  making  the  payments,  or 
in  taking  credit  for  them  in  his  account.  On  the 
contrary  the  argument  is  that  he  did  not  take 
sufficient  care  of  his  interests  by  procuring  a 
written  transfer  of  a  part  of  the  mortgage  corres- 
ponding with  his  payments.  If  a  writing  were 
necessary,  in  order  to  create  in  him  an  interest 
in  the  mortgage,  the  decision  of  the  auditor  and 
Court  below  would  be  right,  but  it  has  been  fre- 
quently held  that  a  written  transfer  is  not  neces- 
sary to  accomplish  that  result.  In  Lithcap  v. 
Wilt  (4  Phila.  Rep.  64)  it  was  held  that,  *'The 
essential  difference  between  the  purchase  of  a 
debt  and  the  payment  of  it,  depends  upon  the 
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intention  of  the  parties  at  the  time ;  but  the  pay- 
ment by  a  stranger  to  the  obligation  of  the  debt, 
or  by  one  whose  liability  was  secondary,  is  prima 
facie  a  purchase."  In  Wilson  v.  Murphy  (i 
Phila.  io6)the  Court  says,  **  There  is  no  doubt 
that  a  mortgage  may  be  kept  alive,  even  after 
payment  in  full,  if  such  was  the  intention  of  the 
parties,  and  even  though  there  be  no  actual 
assignment  to  a  trustee.  Equity  will  consider 
that  as  done  which  was  agreed  to  be  done,  and 
not  suffer  the  trust  to  fail  for  want  of  a  trustee." 
In  McCall  v,  Lenox  (9  S.  &  R.  304),  Tilghman, 
C.  J.,  says,  **An  assignment  of  the  debt  carries 
with  it  the  benefit  of  the  mortgage,  although  the 
mortgage  be  not  specifically  assigned.  From  the 
moment  the  debt  is  assigned  the  mortgagee  be- 
comes the  trustee  of  the  assignee."  In  the  same 
case,  Gibson,  J.,  said,  "Chancery  will  order  a 
security  to  be  assigned  in  favor  of  a  surety  who  has 
paid  it."  And  Duncan,  J.,  said,  **  Whatever 
will  give  the  money,  will  carry  the  estate  in  the 
land  along  with  it.  The  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it.  The 
assignment  of  the  debt  or  forgiving  it,  will  draw 
the  land  after  it,  as  a  consequence.  It  would  do 
it  though  the  debt  were  only  given  by  parol. 
(Weston's  Lessee  v.  Mowlin,  2  Burr.  969.") 
And  again,  **  The  debt  being  paid,  or  in  any 
other  manner  extinguished,  the  mortgagee  be- 
comes a  trustee  for  the  mortgagor. '  *  In  Johnson 
V,  Hart  (3  Johns.  Cas.  329),  Kent,  J.,  said, 
**  When  the  note,  to  secure  which  the  mortgage 
was  given,  was  negotiated,  the  interest  in  the 
mortgage  which  was  given  for  no  other  purpose 
than  to  secure  that  note,  passed  of  course.  It 
required  no  writing,  no  assignment  on  the  back 
of  the  mortgage. "  *  *  Whoever  was  owner  of  the 
debt  was  likewise  owner  of  the  security."  In 
Rickert  v.  Madeira  (i  Rawle,  328),  Rogers,  J., 
says,  **  Whatever  will  give  the  money  secured  by 
the  mortgage,  will  carry  the  mortgaged  premises 
along  with  it.  The  forgiving  the  debt,  although 
by  parol,  will  draw  the  land  after  it,  as  a  conse- 
quence." 

It  has  been  many  times  decided  that  a  mort- 
gage may  be  transferred  by  parol,  and  that,  when 
given  to  secure  notes  payable  to  bearer,  the 
holder  is  the  equitable  owner  of  the  mortgage. 
Whoever  pays  the  debt  for  the  mortgagor  is  the 
equitable  owner  of  the  mortgage.  (See  Hilliard 
on  Mortgages,  vol.  i,  243-253.) 

We  think  the  authorities  cited  show,  that  when 
one  who  is  a  stranger  to  the  obligation,  pays  the 
debt  in  whole  or  in  part,  in  the  absence  of  evi- 
dence to  the  contrary,  he  becomes  by  implica- 
tion a  purchaser  of  the  debt  to  the  extent  of  his 
payment.  In  the  present  case,  Brice  was  an 
entire  stranger  to  the  debt  due  by  Friling  to  Mrs. 
Smith.  He  was  under  no  kind  of  obligation  to 
pay  it.    There  is  no  affirmative  testimony  that 


when  he  made  the  payments  he  thereby  intended 
to  extinguish  the  indebtedness  to  that  extent. 
This  lack  of  testimony  would  alone  qualify  him 
to  be  regarded  as  a  purchaser.  But  the  case  is 
stronger  than  that.  The  testimony  already 
quoted,  contradicted  by  no  one,  shows  that  he, 
at  least,  intended  to  be  secured  by  the  mortgage 
given  to  secure  the  debt,  upon  which  the  pay  * 
ments  were  made.  When  he  testified,  *'Iwastu 
be  repaid  out  of  the  mortgage.  They  were 
simply  advancements  on  the  mortgage;"  and 
**Mrs.  Smith  asked  me  how  I  wanted  to  be 
secured  for  the  payment  of  this  money.  I  re- 
plied I  was  to  be  secured  out  of  the  mortgage. 
She  said,  *Very  well,  then  I  don't  want  to  see 
you  lose  the  money  advanced,' "  a  clear  case 
of  concurrent  assent  is  made  out  between  Brice 
and  the  mortgagee  to  treat  the  payments  as  the 
acquisition  of  an  interest,  and  not  as  absolute 
extinguishment.  Certainly  if  he  had  paid  the 
entire  debt  he  would  have  become  the  equitaWe 
owner  of  the  mortgage,  and  could  have  com- 
pelled its  transfer  to  himself.  We  see  no  reason 
why  a  partial  interest  could  not  be  acquired  by 
a  partial  payment  in  the  same  manner  as  an 
entire  interest  by  an  entire  payment.  In  equi- 
table contemplation  it  is  the  fact  of  payment 
which  creates  the  interest,  and  this  controlling 
fact  has.  the  same  effect  in  principle,  whether  the 
payment  be  partial  or  entire.  When  Mrs.  Smith 
brought  suit  on  her  mortgage  she  claimed,  and 
took  judgment  for,  the  whole  amount  of 
the  mortgage  and  interest  without  any  de- 
duction for  the  payments  made  by  Brice.  This 
was  in  apparent  conformity  with  the  under- 
standing testified  to  by  Brice,  and  adds  strength 
to  the  other  affirmative  testimony  on  that  subject 
She  was  then  the  legal  owner  of  the  mortgage 
and  judgment,  to  the  extent  of  the  amount  re- 
maining due  to  her,  and  the  trustee  for  Brice  as 
to  the  amount  paid  by  him.  This  being  so,  Brice 
was  entitled  to  credit  for  the  whole  amount  of 
the  judgment  and  interest  paid  by  him,  and  the 
auditor  and  Court  below  were  in  error  in  reject- 
ing the  credit  for  I709.18,  paid  prior  to  the 
assignment. 

As  to  the  second  error  assigned,  we  do  not,  in 
view  of  all  the  circumstances  of  the  case,  see  any 
sufficient  reason  for  interfering  with  the  acrion 
of  the  Court  below  in  regard  to  the  compensarion 
of  the  accountant,  and  this  error  is  not  sustained. 

Decree  reversed  and  record  remitted  with 
direction  to  the  Court  below  to  allow  the  ac- 
countant credit  for  the  full  sum  of  five  thousand 
one  hundred  and  nine,  ten  one-hundreth  dollais 
(^5 109. 10),  paid  to  Mary  Smith  at  the  same 
time  and  in  the  same  manner  as  appears  in  the 
original  account  of  the  Assignee;  the  cost  of  this 
appeal  to  be  paid  by4he  appellees. 

Opinion  by  Green,  J. 
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C  p.  No.  I.  Nov.  6,  1880. 

Powell  V.  Abbott  et  al. 
Equity — Injunction —  Unincorporated  company — 
Philadelphia  Miniftg  and  Stock  Exchange — 
Rights  of  members — A  court  of  equity  has 
jurisdiction  to  restrain  the  unlawful  suspension 
of  a  member  of  an  unincorporated  company — 
A  by-law,  if  inconsistent  with  t/u  constitution, 
is  invalid. 

Motion  to  continue  a  special  injunction. 
This  was  a  bill  in  equity  to  restrain  the  de- 
fendants, members  of  The  Philadelphia  Mining 
and  Stock  Exchange,  an  unincorporated  associa- 
tion, from  carrying  into  effect  the  suspension  of 
the  plaintiff  from  membership  in  the  association, 
and  from  disposing  of  certain  stock  belonging 
to  him  and  deposited  as  security. 

Tlie  bill,  after  reciting  that  the  association  was 
formed  for  the  purpose  of  buying  and  selling 
mining  stocks,  and  is  governed  by  a  constitution 
and  by-laws,  annexed  to  the  bill,  set  forth :  That 
the  plaintiff  had  made  a  time  contract  with 
Abbott,  one  of  the  defendants,  for  the  sale  of 
certain  mining  stock,  and  deposited  with  an- 
other member  of  the  Exchange  certain  shares 
of  other  stock  as  security ;  that  the  stock  having 
advanced  in  price,  Abbott  demanded  a  further 
security,  which  plaintiff  declined  to  make,  on  the 
ground  that  the  sales  at  advanced  prices  were 
fictitious. 

That  the  question  was  then  referred  to  the 
Arbitration  Committee  of  the  Exchange,  in 
accordance  with  the  following  section  of  its 
Constitution: — 

'*  Section  XI.  On  the  first  Monday  of  January  of  each 
year  there  shall  be  elected  a  Standing  Arbitrating  Com- 
niltee,  to  consist  of  five  members,  whose  duty  it  shall  be 
to  investigate  and  decide  all  claims  and  matters  of  differ- 
ence arising  between  members  of  the  Exchange,  and  also 
to  adjudicate  such  claims  as  may  be  preferred  against 
members  by  non-members,  when  non-members  agree,  in 
writing,  to  abide  by  its  decision.  The  decision  of  this 
Committee  shall  be  final,  except  in  cases  involving  a  dif- 
ference of  one  hundred  dollars  or  over,  when  either  party 
may  appeal,  within  three  days,  to  the  Exchange  for  final 
adjudication;  Provided^  further ^  that  uprm  the  applica- 
tion of  three  members  of  the  Committee,  any  decision 
shall  be  referred  to  the  Exchange  for  final  action.'* 

That  said  committee  decided  that  the  plaintiff 
roust  make  the  additional  deposit  called  for  by 
Abbott,  from  which  decision  plaintiff  forthwith 
notified  the  acting  Chairman  of  the  Exchange 
that  he  appealed.  That  before  any  further  action 
could  be  taken  on  said  appeal,  at  the  request  of 
said  Abbott,  the  acting  Chairman  of  said  Ex- 
change appointed  a  committee  of  three  members, 


who  called  upon  plaintiff,  and  inquired  of  him 
why  he  had  not  complied  with  the  report  of  the 
Arbitration  Committee.  Plaintiff  replied  to 
them  that  he  had  appealed  from  its  decision. 
The  said  Committee  thereupon  reported  back  to 
the  acting  Chairman  of  the  Exchange,  that  the 
following  section  of  the  By-Laws  be  enforced : — 
"  Section  XI.  Any  member  who  fails  to  comply  with 
his  contracts,  or  who  becomes  insolvent,  shall  immedi- 
ately inform  the  Chairman  of  the  Exchange  of  the  fact, 
whose  duty  it  shall  be  to  give  notice  forthwith,  from  the 
chair,  of  the  failure  of  such  member;  and  in  case  of  the 
refusal  or  neglect  of  such  delinquent  to  make  such  report 
to  the  Chairman,  it  shall  be  the  duty  of  any  member  hav- 
ing a  knowledge  of  the  fact  to  report  the  same  forthwith 
to  the  Governing  Committee  or  the  Chairman,  who  shall 
thereupon  appoint  a  committee  of  three  members  to 
inquire  into  the  facts  and  report  thereon  without  delay; 
and  if  said  Committee  report  the  charge  to  be  true,  and 
the  Exchange  confirm  the  report,  said  member  shall  be 
suspended;  and  it  shall,  furthermore,  be  the  duty  of  the 
Governing  Committee,  upon  receiving  information  there- 
of, or  having,  direaly  or  indirectly,  any  knowledge  of 
such  failure  on  the  part  of  any  member  to  comply  with 
his  engagements,  as  above  stated,  to  report  the  same, 
without  delay,  to  the  Chairman,  and  ask  for  the  appoint- 
ment of  a  committee  as  before  provided.  And  in  case  of 
the  insolvency  of  any  member,  he  shall,  within  three 
days,  make  good  to  the  full  amount  thereof  all  friendly 
loans  of  cash  or  stock  from  members,  or  any  overdraft  on 
any  bank;  but  seven  days  shall  be  allowed  him  in  which 
to  settle  stock  contracts." 

And  thereupon  a  meeting  of  the  members  who 
were  present  at  the  Exchange  in  the  afternoon  of 
the  same  day  was  called,  without  any  prelimi- 
nary notice,  to  take  action  on  the  report  of  the 
Committee.  Plaintiff  protested  at  the  time  that 
he  had  appealed  from  the  decision  of  the  Arbi- 
tration Committee,  and  asked  that  his  appeal 
should  be  heard  before  any  further  action  be 
taken  in  the  matter.  His  objection  and  request 
were  overruled,  and  his  right  of  appeal  denied 
him  ;  and  a  motion  was  made  to  suspend  him, 
and  the  motion  was  thereupon  put  and  carried. 
The  bill  prayed  for  an  injunction,  etc. 
A.  M,  Burton,  for  the  motion,  read  affidavits 
in  support  thereof. 
C,  C,  Lister,  contra. 

The  bill  having  admitted  the  suspension  to  be  a 
perfected  act,  a  mandamus  is  the  proper  remedy. 
Society  v.  Vandyke,  2  Whar.  312. 
Angell  on  Corp.,  p.  432. 

Commonwealth  v,  Penn.  Benf.  Institution,  2  S.  &  R. 
141. 

Delacy  v.  Neuse  Navigation  Co. ,  i  Hawks,  274. 
Evans  v.  Phil.  Qub,  14  Wr.  107. 
Society  v.  Commonwealth,  2  Sm.  125. 
Hassler  v.  Society,  37  Leg.  Int.  434. 
Section  XL  of  the  Constitution  relates  to  the 

arbitration  of  differences  between  members  only; 
but  Section  XI.  of  the  By-Laws  refers  to  differ- 
ences between  a  member  and  the  Exchange.  The 
proceedings  to  suspend  plaintiff  were  under  the 
latter,  and  were  regular;  at  any  rate  the  merits 
of  the  suspension  cannot  be  inquired  into. 
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Commonwealth  v.  Pike  Ben.  Society,  8  W.  &  S.  247. 

Toram  v.  Howard  Ben.  Ass*n,  4  Barr,  519. 

Franklin  v.  Commonwealth,  10  Id.  357, 

Society  v,  Vandyke,  2  Whar.  ^12. 

Leech  v.  Harris,  2  Brews.  57^. 
A,  Af,  Burton,  in  reply. 
A  writ  of  mandamus  pertains  properly  to  the 
enforcement  of  public  or  official  duties. 

Rex  V,  Bank  of  England,  2  B.  &  A.  620. 

Rex  V.  London  Assurance  Co.,  5  B.  &  A.  899. 

3  Blackstone's  Comm.  (Sharswood*s  £kl.)  no. 
The  remedy  invoked  here  is  the  only  one  that 
will  adequately  protect  the  plaintiffs  rights,  and 
it  has  often  been  sustained. 

Kerr  v.  Trego,  1 1  Wr.  293. 

Fisher  v.  Keane,  L.  R.,  1 1  Ch.  Div.  353. 

Labouchere  v.  Earl  of  Whamcliffe,  L.  R.,  13  Ch. 
Div.  347. 

Kerr  on  Injunctions,  star  pages  545-6-7. 

Hassler  v,  Phil.  Musical  .^ociation,  37  Leg.  Int. 
434. 

Leech  v,  Harris,  2  Brews.  571. 

In  re  St.  Clement's  Church,  28  Leg.  Int.  172. 

C.  A.  V. 
Nov.  13, 1880.  The  Court  (after  stating  the 
facts).  The  complaint  made  by  the  plaintiff  is 
that  his  right  of  appeal,  under  Article  XI.  of  the 
Constitution,  was  disregarded,  and  that  he  was 
not  amenable  to  suspension  under  Section  XL  of 
the  By-Laws. 

The  defendants  are  an  unincorporated  associa- 
tion, and,  as  such,  by  virtue  of  the  Act  of  i6th 
of  June,  1836,  are  subject  to  the  equitable  juris- 
diction of  the  Courts  of  Common  Pleas.  It  has 
been  well  settled  by  numerous  adjudications  that 
the  Courts  entertain  a  jurisdiction  to  preserve 
these  associations,  and  the  tribunals  created  by 
them  under  their  constitutions,  in  the  line  of 
order,  and  to  correct  abuses,  but  they  do  not  in- 
quire into  the  merits  of  what  has  passed  in  rem 
adjudicatam  in  a  regular  course  of  proceedings. 
(See  Leach  v>  Harris,  2  Brewster's  Reports,  5  76, 
and  the  cases  there  cited.) 

The  affidavits  read  by  the  defendants  in  this 
case  do  not  substantially  vary  the  affidavit  and 
bill  filed  by  the  plaintiff,  and  the  complaint  made 
by  him  is  sustained.  He  was  denied  his  right  of 
appeal,  and  in  this  respect  the  Association  acted 
in  violation  of  its  Constitution. 

Was  he  amenable  to  suspension  under  Article 
XL  of  the  By-Laws?  No  other  offence  was 
alleged  against  him  than  his  refusal  to  make  an 
addition^  deposit  on  the  stock  contract  with 
Abbott,  which  had  been  referred  to  the  Arbitra- 
ting Committee,  from  whose  decision  he  had 
appealed. 

Article  X.  of  the  By-Laws  provides  that : — 

"At  any  time  a  contract  is  pending  a  mutual  deposit 
may  be  called  by  either  party  to  secure  the  same.  No 
additional  deposit  can  be  required  except  from  the  party 
against  whom  the  contract  rules.  The  deposit  of  the 
stock  on  the  part  of  the  seller  shall,  in  all  cases,  be  con- 
sidered sufficient  security.  In  case  of  dispute  as  to  the 
amount  or  place  of  deposit,  the  matter  shall  be  referred 


to  the  Standing  Arbitration 
shall  be  final.*' 


Committee,  whose  decision 


This  section  of  the  By-Laws  appears  to  be  in 
conflict  with  Section  XL  of  the  Constitution, 
which  provides  for  an  appeal  in  matters  involving 
a  difference  of  one  hundred  dollars  or  over. 

In  case  of  a  conflict  between  the  Constitution 
and  the  By-Laws,  the  Constitution  must  prevail. 
And  even  if  this  were  not  so,  no  member  shoukl 
be  subject  to  lose  his  rights  upon  a  conflicting 
and  doubtful  construction  of  the  regulations  of 
the  Association. 

It  may  also  be  a  question  for  final  determina- 
tion in  this  case  whether  the  words  **  any  mem- 
ber who  fails  to  comply  with  his  contracts,"  in 
Section  XI.  of  the  By-Laws,  do  not  refer  to  a 
failure  of  compliance  with  the  principal  contract, 
and  not  merely  to  the  incidents  of  it,  such  as 
additional  deposits,  etc.  The  object  of  the  arti- 
cle was  to  provide  for  the  case  of  members  who 
should  fail  to  comply  with  their  contracts  or  be- 
come insolvent.  The  coupling  of  these  two 
contingencies  seems  to  imply  a  failure  of  the 
principal  contract,  and  not  of  the  incidents 
of  it. 

But  whether  this  be  so  or  not,  the  right  of  the 
plaintiff"  to  the  protection  of  a  court  'of  chancery 
rests  upon  the  denial  to  him  of  his  right  of  appeal 
from  the  decision  of  the  Arbitration  Committee, 
and  the  consequent  threatened  sacrifice  of  his 
rights  as  a  member  of  the  Association,  and  the 
selling  and  disposing  of  the  stock  deposited  as 
security  for  his  contracts  before  his  rights  have 
been  adjudicated  in  the  manner  prescribed  by 
the  Constitution  of  the  association. 

It  has  been  alleged  by  the  learned  counsel  for 
the  defendants  that  the  plaintiff"  has  a  legal  remedy 
by  mandamus  for  restoration  of  his  rights  as  a 
member,  if  he  has  been  improperly  suspended, 
and  that  consequently  he  cannot  invoke  the 
equitable  powers  of  this  Court. 

A  writ  of  mandamus  would  not  secure  to  the 
plaintiff  the  protection  which  he  seeks.  The 
object  of  that  writ  would  be  to  restore  him  to 
his  rights  as  a  member  if  he  had  been  improperly 
suspended.  In  the  meanwhile  there  might  be 
the  threatened  sacrifice  of  his  property,  as  com- 
plained of  by  him.  And  as  this  Court  has  equit- 
able jurisdiction  for  the  supervision  and  control 
of  these  associations,  and  to  prevent  threatened 
mischief,  upon  the  well-settled  principle  that 
where  a  court  of  equity  has  jurisdiction  for  any 
purpose,  it  will  draw  to  itself  jurisdiction  of  all 
questions  incident  to  the  subject  matter  of  in- 
quiry, to  make  a  final  determination  of  the  rights 
of  tne  parties,  and  to  prevent  multiplicity  of 
actions,  I  think  the  jurisdiction  can  be  main- 
tained. 

The  special  injunction  is  continued* 

Opinion  by  Peirce,  J. 
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Common  IJleas — Hato. 


C.  P.  No.  I.  Nov.  I,  1880. 

Commonwealth  ex  rcl.  The  Herdic  Per- 
sonal Transportation  Co.,  of  Philadel- 
phia, V.  William  Baldwin,  Chief  Com- 
missioner of  Highways. 


Licenses  to  run  omnibus  lines  in  Philadelphii 
Acts  and  ordinances  relating  thereto — Power 
of  Councils  to  ordain  regulations  on  the  subject 
— Discretion  vested  by  ordinance  of  Councils 
in  Commissioner  of  Highways  to  grant  or  re- 
fuse licenses  for  particular  routes — When 
autJwrity  to  license^  coupled  with  a  duty^  be- 
comes  imperative —  Where  the  Commissioner  of 
Highways^  in  the  exercise  of  his  discretion^ 
refused  to  grant  an  omnibus  license  for  reasons 
which  the  Court  deemed  unsubstantial y  held, 
that  he  should  be  compelled  by  mandamus  to 
grcmt  the  license. 

The  petition  of  the  relators  for  a  mandamus 
requiring  the  respondent  to  issue  to  them  a  li- 
cense to  run  omnibuses  on  certain  streets  in  the 
city  of  Philadelphia,  set  forth : — 

( 1 )  That  they  are  a  corporation  duly  chartered 
•  July  20,  1880.  under  the  Act  of  April  29,  1874, 

and  its  supplements,  to  conduct,  in  Philadelphia, 
the  business  of  operating  stage  and  omnibus 
lines. 

(2)  The  Act  of  April  15,  1850,  enacts: 
That  the  Select  and  Common  Councils  of  the 
city  of  Philadelphia  shall  have  authority,  by  ordi- 
nance, to  provide  for  the  proper  regulation  of 
omnibuses,  etc.,  and  to  this  end  it  shall  be  law- 
ful for  them  to  pass  ordinances  to  provide  for 
the  issuing  of  licenses  to  such  persons  as  may 
apply  to  keep  and  use  omnibuses,  etc.,  and  to 
charge  a  reasonable  annual  or  other  sum  there- 
for. ...  In  pursuance  of  the  authority 
thus  vested  in  them.  Councils  enacted  the  ordi- 
nance of  May  10,  1855,  which  provides,  inter 
aliay  that  upon  application  being  made,  the 
Chief  Commissioner  of  Highways  is  authorized 
from  time  to  time  to  grant  liceilses  to  the  owner 
or  owners,  to  keep  and  use  omnibuses,  .  . 
provided,  that  the  said  Commissioner  shall,  un- 
der the  supervision  of  the  Committee  on  High- 
ways, change  such  routes  and  stands  when  neces- 
sary for  the  public  convenience.  ...  By 
city  ordinance  of  December  24,  1870,  it  is  fur- 
ther enacted,  that  the  owners  of  all  omnibuses 
running  on  any  street  not  having  a  passenger 
railway  upon  it  shall  pay  an  annual  license  fee  for 
each  omnibus,  and  comply  with  all  the  provi- 
sions of  an  ordinance  approved  May  12,  1855, 


provided,  that  before  any  license  shall  be  issued 
by  the  license  clerk  of  the  highway  department 
the  party  or  parties  applying  for  the  same  shall 
give  a  written  pledge  that  they  do  not  contem- 
plate and  will  not  assist  any  corporation  or  indi- 
vidual in  placing  a  railroad  of  any  kind  on  any 
part  of  Broad  Street. 

(3)  The  relators  have  built  a  large  number  of 
omnibuses  for  the  purpose  of  carrying  passen- 
gers on  Broad  Street  and  Market  Street  in  Phila- 
delphia. In  September,  1880,  they  made  appli- 
cation in  due  form  to  the  respondent  for  a  license 
to  keep  and  use  said  omnibuses;  in  their  said 
application  fully  meeting  all  the  requirements  of 
the  above  mentioned  ordinances. 

(4)  The  said  Baldwin  refused  to  grant  them 
such  licenses  for  the  following  reasons,  contained 
in  a  letter  dated  October  2,  1880 : — 

"  Since  the  ordinance  of  1855  was  passed,  an  entire 
change  has  taken  place,  in  the  intix)duction  of  passenger 
railways,  so  that  it  may  well  be  doubted  if  I  have  any 
power  on  the  subject  except  under  the  ordinance  of  Dec. 
24,  1 870,  which  applies  to  streets  not  having  a  passenger 
railway  upon  them.  On  Broad  Street,  covering  a  por- 
tion of  your  route,  no  railroad  can  be  laid,  as  it  is  pro- 
hibited by  an  Act  passed  in  1873 ;  passed  to  protect  the 
franchises  of  the  Thirteenth  and  Fifteenth  Streets  Rail- 
way, from  whom  the  city  derives  a  license  fee  of  $50 
a  car  and  a  tax  on  its  dividends  declared,  which  tliey 
assert  will  be  affected  by  granting  a  license  to  you.  On 
Market  Street  there  is  a  railway  company,  which  was 
obliged  by  its  charter,  before  it  laid  its  rails,,  to  purchase 
the  omnibuses  run  on  that  street,  and  who  are  also  obliged 
to  pay  a  car  license  and  a  tax  on  dividends ;  this  corpo- 
ration claims  that  the  Legblature  could  not  have  intended 
that  it  should  be  obliged  to  purchase  one  set  of  omni- 
buses and  I  be  at  liberty  to  license  another  set.  As  your 
right  to  receive- a  license  can  be  determined  by  an  appli- 
cation  to  the  Courts  or  to  the  Councils,  I  propose  not  to 
act." 

(5)  The  relators  averred  that  the  respondent's 
refusal  was  solely  the  result  of  opposition  to  the 
granting  of  said  license  by  certain  passenger  rail- 
way companies,  who  indemnified  the  said  re- 
spondent by  bond  against  all  damage  which 
might  result  to  him  therefrom.  Being  without 
adequate  remedy  at  law,  the  relators  pray  for  a 
writ  of  mandamus,  etc. 

The  respondent  in  his  return  averred  that, 
under  the  Acts  and  ordinances  cited  in  the  pe- 
tition, there  is  no  obligation  on  him  as  Commis- 
sioner of  Highways  to  issue  the  license  demand- 
ed by  petitioners;  that  Councils  alone  have 
power  in  the  premises,  and  they  are  not  made 
parties  to  this  proceeding ;  that  under  the  ordi- 
nance of  May  10,  1855,  a  certain  discretion  was 
vested  in  him,  as  agent  for  the  city,  subject  to 
the  supervision  of  the  Committee  on  Highways, 
to  determine  whether  licenses  shall  be  issued  to 
run  omnibuses,  and  that  in  refusing  to  license 
the  petitioners  he  exercised  his  best  discretion. 
Further,  that  by  an  Act  of  March  27,  1873,  pro- 
viding for  the  surrender  by  the  Thirteenth  and 
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Fifteenth  Streets  Passenger  Railway  Co.  of  cer- 
tain rights,  and  granting  and  coniirming  unto 
them  certain  other  rights  as  to  laying  tracks  upon 
a  poftion  of  Broad  Street,  and  excluding  all 
other  persons  from  so  doing,  the  Commonwealth 
expressly  contracted  with  said  company,  "That 
no  franchise  or  privilege  ...  to  run  any 
cars  upon  any  part  of  said  routes  (including 
Broad  Street)  shall  be  hereafter  granted  to  any 
person  or  persons  or  body  politic,"  whereby  the 
relators  cannot  lawfully  have  any  such  privilege 
as  is  set  up.  That  by  Act  of  May  14,  1857,  the 
West  Philadelphia  Passenger  Railway  Co.  were 
required  to  purchase,  and  did  purchase  for  a 
large  sum,  the  omnibuses,  horses,  etc.,  thereto- 
fore running  on  Market  Street ;  and  the  Legis- 
lature thereby  impliedly  intended  that  no  other 
omnibus  line  should  be  authorized  to  run  on  said 
street.  That  by  its  charter  the  West  Philadelphia 
Passenger  Railway  Co.  is  required  to  pay  into  the 
treasury  of  Philadelphia  a  tax  on  all  dividends 
over  six  per  cent.,  which  has  amounted  to  a 
large  sum  annually,  and  that  the  licensing  of  the 
relators  would  probably  result  in  a  reduction  of 
the  dividends  of  the  said  company,  whereby  the 
city  of  Philadelphia  would  lose  large  sums  of 
money.  That  the  said  passenger  railway  com- 
panies are  by  law  required  to  keep  the  pavement 
or  cartway  of  the  streets  occupied  by  them  in 
good  order  from  curb  to  curb,  at  their  own  ex- 
pense, and  it  would  be  inequitable  to  license  the 
relators  to  run  competing  coaches,  creating  great 
additional  wear  and  tear  on  the  companies' 
tracks  and  on  the  cartway  without  equivalent 
obligation.  That  no  ordinance  has  been  passed 
regulating  the  licensing  of  omnibuses  on  streets 
occupied  by  the  tracks  of  passenger  railways. 
Finally,  the  respondent  denied  that  his  refusal  to 
license  the  relators  was  the  result  of  opposition 
by  said  passenger  railway  companies. 

Wm,  D.  Kelleyy  Jr,y  and  John  G.  Johnson, 
for  relators. 

The  right  to  use  the  highways  of  the  city  with 
vehicles  for  hire  exists,  apart  from  all  legislation, 
and  can  only  be  interfered  with  so  far  as  legisla- 
tion expressly  restricts  the  same,  and  then  only 
within  certain  limits. 

Commonwealth  r.  Stodder,  2  Cush .  56I2. 

Franlcford  R.  R.  v,  Phila.,  8  Sm.  123. 
Unless  there  be  found  in  the  Act  of  1850,  or 
in  ordinances  properly  enacted  thereunder,  some 
restriction  upon  this  right,  nothing  can  prevent 
the  running,  by  the  petitioners,  of  vehicles  for 
hire  on  the  streets  of  this  city.  The  Act  of  1850 
recognizes  the  inherent  right,  by  directing  that 
licenses  shall  be  issued  to  **such,  and  so  many, 
persons  as  may  apply  to  keep  and  use  them." 
It  is  incumbent  on  the  Chief  Commissioner  of 
Highways,  when  the  preliminaries  of  the  ordi- 
ijance  of  May  10,   1855,  have  been  complied 


with,  to  grant  licenses  to  the  owners  of  all  omni- 
buses. Whilst  the  words  are  that  he  is  **  hereby 
authorized,"  they  are  used  in  connection  with  a 
ministerial  duty  imposed  upon  him.  And  man- 
damus is  the  proper  remedy  to  compel  action  in 
a  case  like  the  present. 

Dillon  on  Municipal  Corp.,  p.  1 11, sec.  62,  and  p. 
526,  sec.  669. 
The  ordinance  of  1855  is  in  force,  and  is  so 
recognized  by  that  of  1870.  The  two  together 
prescribe  a  system  of  licensing,  at  different  rates, 
of  omnibuses  running  on  streets  occupied  and 
unoccupied  by  passenger  railway  tracks.  If  the 
ordinance  of  1855  be  not  in  force,  then  there  is 
no  restriction  on  the  petitioners,  and  they  have 
a  right  to  run  without  any  license  at  all.  If  it  be 
contended  that  the  ordinance  of  1855  reposes  in 
the  Chief  Commissioner  of  Highways  a  discretion 
to  refuse  the  running  of  omnibuses  altogether, 
then  it  is  not  warranted  by  the  Act  of  1850, 
which  does  not  permit  such  exclusion,  and  cannot 
be  enforced. 

The  refusal  of  a  license  by  the  Highway  Com- 
missioner is  based,  not  upon  a  fear  of  the  possi- 
ble overcrowding  of  the  streets,  but  upon  reasons 
founded  upon  his  understanding  of  the  legal 
rights  of  certain  railway  companies.  If  he  is  wrong 
in  his  interpretation  of  the  law,  we  have  the  case, 
even  if  he  is  clothed  with  a  discretion,  of  a  re- 
fusal to  exercise  it,  because,  under  his  erroneous 
construction  of  the  law,  he  does  not  feel  at  lib- 
erty to  act.  It  is  well  setded,  that  if  discretion 
be  not  exercised  at  all,  or  improperly,  th^  Court 
may  compel  the  officer  or  trustee  to  do  the  act 
which  is  imposed  upon  him. 

Brown  v,  Higgs,  8  Vesey,  574. 

Erisman  v.  Directors  of  the  Poor,  1 1  Wr.  509. 

McFarland's  App.,  I  Wr.  305. 

Pulpress  r.  African  Church,  12  Wr.  210. 

Hill  on  Trustees,  494-502. 
As  to  the  reasons  assigned  for  the  refusal.  The 
old  Market  Street  omnibus  company  was  not 
compelled  to  sell  out  its  plant.  The  option  was 
given  to  continue  running.  There  is  no  impli- 
cation of  a  legislative  intent  to  prevent  other 
persons,  who  received  no  consideration,  from 
running  other  lines  of  omnibuses. 

The  title  to  the  Act  of  1873,  relating  to  the 
Thirteenth  and  Fifteenth  Streets  Comftany,  ex- 
cludes **all  other  persons  or  bodies  corporate 
from  hereafter  laying  tracks  upon  any  of  said 
streets."  If  it  be  claimed  that  the  body  of  the 
Act  prevents  the  running  of  omnibuses  on 
Broad  Street,  its  object  is  entirely  different  from 
the  statement  in  the  title.  But  the  text  of  the 
Act  shows  clearly  that  the  preventing  the  laying 
of  tracks  and  running  of  cars  on  Broad  Street 
alone  is  meant  to  be  accomplished.  The  word 
**  cars,"  in  its  popular  acceptation  means,  as  de- 
fined by  Webster,  *«  carriages  for  nmning  on  rails 
on  a  railroad,"  and  it  is  apparent  it  was  so  used 
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by  the  Legislature,  from   the  context,  to  wit, 
**  tracks,"  **  tramways,"  etc. 

The  Commissioner  of  Highways  is  not  the 
guardian  of  the  city's  revenue,  and  cannot  refuse 
to  fulfil  a  duty  because  that  might  suffer.  More- 
over, the  city  has  no  right  to  raise  revenue  by 
means  of  a  tax  on  passenger  railway  companies,  or 
to  charge  anything  more  than  a  reasonable  licens- 
ing fee  to  cover  the  cost  of  police  regulation. 

Frankford  R.  R.  Co.  v.  Phila.,8  Sm.  123. 

Johnson  v,  Fhila.,  60  Penna.  445  • 
No  privilege  is  conferred  on  the  railway  com- 
panies by  their  charters,  in  exclusion  of  the  in- 
herent right  of  all  members  of  the  community, 
to  run  vehicles  foi*  hire  upon  the  same  streets.  It 
is  settled  law  that  **  a  corporation  takes  nothing 
by  its  charter  but  what  is  plainly,  expressly,  and 
unequivocally  granted."  The  Passenger  Rail- 
way Companies  have  no  right  to  be  considered 
in  the  question  of  permitting  omnibuses  upon 
the  public  streets.  If  they  have,  all  carriers  of 
passengers  arc  prevented  hereafter  from  trans- 
porting persons  for  hire,  inasmuch  as  all  the 
streets  on  which  onmibuses  or  carriages  can  be 
run  are  occupied  by  one  or  other  of  these  com- 
panies. The  streets  of  the  city,  from  curb  to 
curb,  will  then  belong  entirely  to  the  railway 
companies. 

Christian  Kneass^  George  Biddie,  Joseph  R. 
RhoadSf  and  Geo.  W,  Biddie^  for  defendant. 

The  routes  upon  which  omnibus  lines  may  run 
are  subject  to  regulation  by  the  mimicipal  author- 
ities of  the  city 

Phila.  V.  Western  Union  Tel.  Co.,  2  Weekly  Notes, 
461,  opinion  by  Thayer,  J. 

Southwark  R.  R.  Co.  v  City,  11  Wr.  321. 

Com'th  V,  Central  Pass.  R.  W.  Co.,  2  Sui.  517. 

Com*th  V.  Stodder,  2  Cush.  571. 

The  Act  of  1850  expressly  invests  the  city  with 
a  discretion  in  regulating  such  routes.  The  ordi- 
nance of  May  10,  1855,  expressly  vests  in  the 
Chief  Commissioner  of  Highways,  subject  to  the 
control  of  the  Committee  on  Highways,  a  discre- 
tion to  determine  upon  what  routes  omnibus  lines 
shall  nm.  He  **  is  authorized  to  grant  licenses." 
The  words  "authorized,"  or  the  words  **it  shall 
be  lawful,"  in  ^  city  ordinance^  which  is  in  the  na- 
ture of  a  by-law  of  a  municipal  corporation,  and 
not  like  an  Act  of  the  Legislature,  do  not  impose 
an  obligation,  but  give  a  permissive  authority 
merely,  to  be  used  at  the  discretion  of  the  person 
upon  whom  it  is  conferred. 

Commonwealth  ex  rei,  Vandyke  v,  Henry,  13. Wr. 

530- 

The  King  v.  The  Borough  of  Eye,  2  Dowling  &  Ry- 
land,  172. 

Julias  V,  Lord  Bishop  of  Oxford,  L.  R.  5,  App.  Cases 
214. 

Commissioners  of  Turnpike  Road  v,  Com'rs  of  San- 
dusky Co.  (1853),  I  Ohio  State,  149. 

Bleight  V.  Bank,  10  Barr,  131. 
Where  a  person  is  vested  with  a  discretion  as 


to  the  doing  or  not  of  a  particular  act,  a  manda- 
mus will  not  lie  to  compel  him  to  do  it. 

Tapping  on  Mandamus,  9-15. 

Commonwealth  ex  reL  Park  Commissioners  v.  The 
Mayor,  2  Weekly  Notes,  124. 

Toole's  App.,  7  Id.  206. 

Decatur  v.  Paulding,  14  Peters,  514. 

State  V,  The  Freeholders,  3  2^bris.  214. 

The  petition  is  defective  in  not  making  the 
city  a  party  defendant.  The  ordinance  of  May 
io>  1^55*  being  a  mere  by-law  of  the  city,  con- 
fers no  rights  or  privileges  on  third  parties  or 
strangers  to  the  corporation. 

Field  on  Corp.,  sec.  307, p.  343. 

Flint  V,  Pierce,  99  Mass.  08. 

Trustees  v.  Flint,  13  Met.  543. 

The  Act  of  1850,  makes  no  mention  of  the 
Commissioner  of  Highways,  who  is  but  a  mere 
agent  of  the  city.  Unless,  therefore,  the  relators 
have  an  ample  right  at  common  law,  or  by  vir- 
tue of  the  Act  of  1850  itself,  they  cannot,  as 
third  parties  invoke  the  aid  of  the  ordinance  of 
May  loth.  The  city  itself  tnay  compel  the  Com- 
missioner to  obey  the  provisions  of  the  ordinance, 
but  no  one  but  the  principal  can  interfere  with  the 
action  of  the  agent.  Under  this  view  the  case 
comes  down  simply  to  the  question  of  whether 
or  not  any  individual  has  a  right  to  run  and  ope- 
rate a  line  of  omnibuses  through  any  streets  of 
the  city  he  may  choose,  irrespective  of  municipal 
control,  as  to  the  routes  to  be  travelled  by  him. 
The  Herdic  Transportation  Company  have  no 
greater  rights  than  any  individual.  They  are 
incorporated  under  the  Act  of  1876,  a  supple- 
ment to  the  General  Corporation  Act  of  1874, 
whereby  they  are  merely  empowered  to  do  busi- 
ness under  a  corporate  name  and  without  per- 
sonal liability. 

By  reason  of  the  contract  made  by  the  Legis- 
lature with  the  Thirteenth  and  Fifteenth  Streets 
Railway  Company,  by  the  Act  of  1873,  the  re- 
lators can  obtain  no  right  to  run  on  Broad  Street. 
The  Act  was  the  result  of  a  surrender  of  a  right 
which  the  company  held  under  a  previous  char- 
ter (granted  in  1861  to  the  Navy  Yard,  Broad 
Street,  and  Fairmount  Pass.  R.  W.  Co.)  to  lay  a 
railroad  on  Broad  Street  along  its  entire  length, 
in  consideration  of  which  surrender  the  Act  pro- 
vided that  no  right  should  thereafter  be  granted 
to  any  one  to  run  cars  thereon.  The  word 
**car"  includes  any  vehicle  for  the  transporta- 
tion of  people,  and  as  used  in  the  Act,  could 
only  refer  to  vehicles  in  the  nature  of  omnibuses, 
because  the  Act  forbids  distinctly,  in  the  first 
place,  the  running  of  vehicles  on  tracks,  and  then 
goes  on  to  forbid  the  running  of  any  cars.  Any  * 
other  construction  makes  the  clause  insensible 
and  tautological. 

The  railway  companies  of  Philadelphia  were 
required  by  their  charters  to  purchase  all  existing 
lines  of  omnibuses  then  running  cm  the  routes  to 
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be  traversed  by  them.  The  Tliirteenth  and  Fif- 
teenth Streets  Company  paid  a  large  sum  for  the 
line  running  on  Broad  Street.  The  West  Phila. 
Co.  paid  over  $18,000  for  that  on  Market  St. 
If  the  Legislature,  in  granting  charters  to  the 
railway  companies,  so  exercised  its  discretion 
that  no  injustice  should  be  done  to  those  there- 
tofore engaged  in  the  same  business,  certainly 
the  Chief  Commissioner  of  Highways  has  pro- 
perly exercised  a  similar  discretion  in  declining 
to  license  competing  lines,  who  offer  no  compen- 
sation. 

The  Market  Street  Railway  Co.  is  required  to 
pay  a  tax  on  its  dividends,  and  both  the  compa- 
nies are  required  to  keep  the  streets  traversed  by 
them  repaired  from  curb  to  curb.  For  this  pur- 
pose the  Market  Street  road  paid  from  Jan.  1875, 
to  June,  1880,  $79,411.16.  The  proposed  com- 
pany is  under  no  obligation  to  contribute  its 
quota  towards  this  expense,  and  it  would  be  in- 
equitable to  increase  the  burden  of  the  railway 
company,  for  the  benefit  of  the  competing  omni- 
bus company. 

It  is  submitted,  that  the  discretion  of  the  Com- 
missioner cannot  be  interfered  with,  unless  it  is 
positively  proven  to  have  been  maliciously  or 
illegally  exercised. 

November  16,  1880.  The  Court.  The 
relators  claim  that  they  are  a  corporation  duly 
chartered  under  the  Act  of  Assembly  of  29th  of 
April,  1874,  entitled  an  Act  to  provide  for  the 
incorporation  and  regulation  of  certain  corpora- 
tions, and  the  supplements  thereto.  The  pur- 
pose of  the  corporation  is  to  conduct  the  busi- 
ness of  operating  stage  and  omnibus  lines  in  the 
said  city.  The  questions  in  this  cause  arise  upon 
the  return  of  the  Chief  Commissioner  of  High- 
ways to  an  alternative  writ  of  mandamus,  which 
was  granted  on  the  petition  of  the  relators,  which^ 
sets  up,  that  in  the  month  of  September  last, 
they  made  application  to  the  Commissioner  for 
a  license  to  keep  and  use  omnibuses,  to  be  run 
on  Broad  Street  and  Market  Street,  in  said  city, 
which  application  embodied  all  requisite  infor- 
mation, and  tendered  their  willingness  to  pay 
the  sum  required  by  the  ordinances  of  the  city 
for  each  omnibus  to  be  used  by  them ;  and  that 
they  further  tendered  a  written  pledge,  such  as 
is  required  by  the  ordinance  of  December  24, 
1870,  that  they  did  not  contemplate  and  would 
not  assist  any  corporation  or  individual  in  plac- 
ing a  railroad  on  Broad  Street.  The  petition 
contains  an  averment  that  the  Chief  Commis- 
tioner  rejected  said  application,  refusing  to  grant 
to  the  relators  licenses  for  the  use  of  such  omni- 
buses, for  reasons  which  are  set  forth  in  a  letter 
written  by  him,  and  addressed  to  the  Herdic 
Transportation  Company,  bearing  date  the  2d  of 
October,  1880.    These  reasons,  briefly  stated. 


are,  first,  a  doubt,  which  the  Commissioner  ex- 
presses, whether  he  has  any  power  "  on  the  sub- 
ject,'* except  under  the  ordinance  of  December 
24,  1870,  which  applies  to  streets  not  having 
passenger  railways  upon  them.  This  doubt  is 
based  on  an  entire  change,  which,  he  says,  has 
taken  place,  in  the  introduction  of  passenger 
railways  since  .the  ordinance  of  1855  was  passed 
Second.  The  right  of  the  Thirteenth  and  Fif- 
teenth Streets  Railway  Company  to  prevent  the 
laying  down  on  Broad  Street  of  a  railroad,  under 
the  provisions  of  the  Act  of  March  27,  1873. 
This  Act,  for  the  reasons  therein  mentioned,  de- 
clares that  no  privilege  should  thereafter  be 
granted  to  any  one  to  construct  a  track  or  tracks 
on  Broad  Street,  or  any  artificial  tramway  for  the 
conveyance  of  passengers  for  hire  on  said  street, 
or  to  run  any  cars  upon  any  part  of  the  defined 
routes,  which  include  Broad  Street.  Third. 
The  rights  of  the  Market  Street  Railway  Com- 
pany, and  also  of  the  Thirteenth  and  Fifteenth 
Streets,  derived  from  their  purchase  of  the  stock 
of  the  omnibus  lines  which  were  running  when 
the  railway  companies  were  chartered.  Fourth. 
The  duty  which  the  Commissioner  owes  to  the 
city  to  prevent  a  diminution  of  its  revenues, 
which  accrue  from  taxes  on  dividends  of  passen- 
ger railway  companies,  which  diminution  is  ap- 
prehended may  result  from  licensing;  a  line  of 
omnibuses  to  run  on  Market  Street,  whereby 
the  receipts  of  the  railway  company  may  be  les- 
sened. 

The  refusal  of  the  Commissioner  to  grant 
licenses  to  the  relators  rests  upon  a  claim  of  right, 
under  the  laws  of  the  Commonwealth  and  the 
ordinances  of  the  city,  to  exercise  a  discretion  in 
the  matter  of  granting  or  refusing  licenses  to  run 
omnibuses  for  hire  over  the  streets  of  the  city, 
and,  that  it  may  not  be  charged  that  this  discre- 
tion has  been  an  arbitrary  and  unreasonable  ex- 
ercise of  the  power  to  grant  or  refuse  licenses, 
the  letter  of  October  2,  1880,  was  written;  to 
this  letter  therefore,  we  are  to  look  for  the  jus- 
tification upon  which  he  rests  the  cause,  in  so  far 
as  he  is  an  actor  in  it. 

The  petition  for  the  mandamus  recites  the  Act 
of  April  15,  1850,  which  gives  to  Councils 
authority  to  provide,  by  ordinance,  for  the  pro- 
per regulation  of  omnibuses  or  vehicles  in  the 
nature  thereof.  It  contains  the  further  provi- 
sion that,  to  this  end,  and  in  this  manner,  they 
may  provide  for  the  issuing  of  licenses  to  such 
ana  so  many  persons  as  may  apply,  to  keep  and 
use  the  same ;  to  charge  a  reasonable  sum  there- 
for, and  to  provide  for  punishment,  by  fine  of 
owners  or  drivers,  for  any  violation  of  ordi- 
nances to  be  enacted  by  virtue  of  the  said  Act 
of  Assembly.  On  the  15th  of  May,  1855,  an 
ordinance  was  passed  which  provided  for  applica- 
tion for  licenses  by  owners  of  omnibuses  em- 
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ployed  within  the  city  in  the  transportation  of 
persons  for  hire  or  pay.  Such  owners  are  re- 
quired to  state  their  names,  places  of  abode,  the 
number  of  their  coaches,  and  the  routes  they  pro- 
pose to  occupy.  When  such  applications  are 
made  in  due  form,  the  Commissioner  of  High- 
ways is  authorized,  from  time  to  time,  to  grant 
licenses  to  keep  and  use  omnibuses,  which  con- 
tain, among  other  things,  a  designation  of  the 
routes  to  be  followed  and  the  stands  to  be  occu- 
pied ;  to  this  is  added  the  important  provision 
for  changing  the  routes  and  stands,  lliere  are 
a  number  of  other  provisions,  all  looking  to  the 
regulation  and  control  of  omnibuses  to  be 
licensed  by  the  Commissioner,  which  are  not 
necessary  to  be  further  referred  to  in  this  connec- 
tion, except  as  indicating  the  supervision  which 
Councils  claimed  the  right  to  exercise  over  the 
general  subject  of  granting  such  licenses,  and  the 
control  which  the  city  sought  to  retain  over  the 
details  of  the  system,  after  licenses  had  been 
granted. 

This  legislation,  State  and  municipal,  in  the 
opinion  of  both  the  relators  and  the  respondent, 
gives  rise  to  some  of  the  most  important  con- 
siderations which  are  essential  to  a  proper  solu- 
tion of  the  questions  we  are  called  upon  to  de- 
cide. We  are  to  inquire  what  power  is  conferred 
upon  Councils  by  the  Act  of  April  15,  1850,  and 
whether  they  have  transcended  the  authority  which 
this  Act  professes  to  con  fer .  The  relators  start  with 
the  proposition  tliat  the  right  to  use  the  highways 
of  the  city  with  vehicles  for  hire  exists  apart  from 
all  legislation,  and  can  only  be  interfered  with  so 
far  as  legislation  expressly  restricts  the  right,  and 
then  only  within  certain  limits.  The  correct- 
ness of  this  proposition  may  be  conceded  with- 
out advancing,  in  any  degree,  the  case  of  the 
relators. 

Highways  are  intended  for  the  accommoda- 
tion of  the  public,  and  when  no  restriction  is 
placed  by  competent  authority  on  this  general 
right,  their  use  is  absolutely  free  to  all,  but  this 
right,  like  all  other  rights  in  which  every  one 
may  claim  to  participate,  is  subject  to  the  restric- 
tion that  such  use  shall  be  reasonable  and  not 
inconsistent  with  the  enjoyment  of  similar  privi- 
leges by  others  who  are  entitled  to  participate  in 
such  use.  We  are  not,  however,  prepared  to 
admit  the  soimdness  of  the  more  advanced  posi- 
tion taken  by  the  relators,  that  unless  there  be 
found  in  the  Act  of  1850,  or  in  ordinances  pro- 
perly enacted  thereunder,  some  restriction  upon 
this  right,  nothing  can  prevent  the  running  of 
vehicles  for  hire  on  the  streets  of  the  city.  If  it 
were  necessary  to  establish  the  proposition,  we 
think  it  could  be  successfully  maintained,  that 
Councils  possess  the  general  power  to  ordain  such 
ordinances  as  are  necessary  to  the  proper  regula- 
tion and  control  of  omnibus  Hnes,  independ- 


ently of  the  Act  of  1850.  In  the  case  of  the 
Frankford,  etc..  Passenger  Railway  Company  v. 
The  City  of  Philadelphia  (8  P.  F.  S.  119),  this 
view  is  more  strongly  foreshadowed,  but  the 
point  was  not  decided,  because  it  was  not  deemed 
necessary  to  rest  the  judgment  of  the  Court  on 
that  ground;  the  question  turning  in  that  case, 
as  it  does  in  this  one,  upon  the  true  intent  and 
meaning  of  the  Act  of  April  15,  1850,  by  which 
authority,  in  express  terms,  is  given  to  Councils 
to  provide  by  ordinance  for  the  proper  regula- 
tion of  omnibuses. 

The  relators  in  this  case  contend  that  the  Act 
does  not  authorize  Councils  by  ordinance  to  give 
to  the  Commissioner  of  Highways  a  discretion- 
ary power  to  grant  or  to  refuse  licenses,  and  that 
in  so  far  as  it  is  sought  by  ordinance  to  impose  a 
restriction  on  the  right  to  run  upon  the  streets  of 
the  city  it  is  null  and  void.  This  interpretation 
of  the  Act  seems  to  rest  upon  the  denial  of  the 
right  of  the  Legislature  of  the  Commonwealth 
even  to  refuse  this  privilege  to  those  who  may 
desire  to  enjoy  it,  and  is  founded  as  well  upon 
the  clause  of  the  Act  of  1850,  which  says :  **And 
to  this  end  it  shall  be  la^'ful,  etc.,  to  provide 
for  the  issuing  of  licenses  to  such  and  so  many 
persons  as  may  apply  to  keep  and  use  omni- 
buses." As  to  the  first  proposition,  we  do  not 
deem  it  necessary  to  do  more  than  assert  our 
dissent  to  the  denial  which  is  here  set  up,  of  the 
sovereign  power  of  the  Legislature  over  its  own 
streets  and  highways,  which  is  so  complete  that 
at  a  word  it  may  abolish  every  existing  street  in 
the  city  of  Philadelphia,  and  provide  for  the 
establishment  of  others  to  take  their  place.  The 
right  of  regulation  as  to  use  is  equally  clear ;  so 
absolute  have  the  Supreme  Court  held  it  to  be, 
that  Judge  Black,  speaking  for  the  Court,  illus- 
trates this  doctrine  by  saying  the  Legislature  may 
authorize  the  construction  of  a  canal  on  Chest- 
nut* Street. 

The  criticism  which  the  relators  make  of  the 
power  of  Councils  to  pass  the  ordinance  of 
1855,  turns  on  the  employment  of  the  words  in 
the  Act  of  1850,  which  read,  **  issuing  of  licenses 
to  such  and  so  many  persons y^  etc.  If  these 
words  stood  by  themselves,  and  were  not  to  be 
interpreted  in  connection  with  other  portions  of 
the  Act,  they  might  be  held  to  justify  the  con- 
clusions which  have  been  suggested  by  the  re- 
lators. But  to  do  this  would  violate  fundamental 
canons  of  construction  of  statutes;  it  would  dis- 
regard the  purpose  as  well  as  the  ^irit  and  intent 
of  the  Act ;  it  would  cut  the  Act  into  fragments, 
cotistrue  each  fragment  by  itself,  instead  of  re- 
garding the  law  as  a  connected  whole,  reading  it 
without  punctuation  even,  and  endeavoring  to 
ascertain  what  light  each  part  may  shed  on  every 
other  part  of  the  Act.  To  disregard  these  rules 
is  often  to  m^e  that  obscure  which,  properly 
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viewed,  may  be  so  clear  as  to  be  free  from  doubt. 
In  no  instance  can  they  be  safely  laid  aside. 

Wliat,  then,  is  the  purpose  and  spirit  of  the 
Act  in  question  ?  It  is  to  give  to  Councils  the 
power  to  provide  for  the  proper  regulation  of 
omnibuses.  To  properly  regulate  is  to  adjust  by 
rule  or  method;  to  put  or  keep  in  order,  subject 
to  a  prescribed  course;  it  implies  a  power  to 
direct,  to  rule,  and  to  govern.  Comicils  are 
made  the  judges  as  to  what  constitutes  a  proper 
putting  in  order  subject  to  a  prescribed  course, 
or  what  shall  be  proper  government  and  direc- 
tion, to  which  the  running  of  omnibuses  shall 
become  subject.  Proper  regulation  implies  all  of 
this;  and  yet  this  thought  is  entirely  at  variance 
with  an  absolute  right  in  every  owner  of  a  line 
of  omnibuses,  to  require  to  be  issued  to  him 
licenses  for  as  many  coaches  as  he  may  desire  to 
run,  and  upon  just  such  of  the  streets  as  he  shall 
select,  irrespective  of  the  width  of  the  street,  or 
the  kind  of  use  to  which  it  is  lawfully  subject. 
If  this  view  of  the  law  be  the  proper  one,  what 
becomes  of  the  duty  of  the  city  having  en- 
trusted to  it  the  care  of  the  highways  within  its 
bounds,  and  charged  to  keep  the  same  free  from 
obstruction,  so  that  they  shall  be  open  for  gene- 
ral travel  at  all  times?  What  is  to  be  said  of  the 
liability  of  the  city  to  pay  damages  which  shall 
result  from  all  unlawful  or  permissive  obstruction, 
and  of  the  obligation  which  rests  upon  it  as 
supervisor  of  the  highways,  to  keep  or  to  see 
that  the  streets  are  in  proper  condition  and  repair? 

Keeping  in  view,  therefore,  the  fact  that  power 
is  given  to  Councils  to  provide  for  proper  regu- 
lation of  omnibuses,  and  what  such  regulation 
implies,  we  do  not  regard  the  clause,  *«  such  and 
so  many  persons,**  as  intended  to  mean  all  per- 
sons, or  that  everyone  may  select  his  own  route, 
or  that  all  applicants  may  obtain  licenses  to  run 
over  the  samestreets.  Should  this  be  done,  there 
would  be  an  end  to  all  proper  regulation,  placing 
the  streets  of  the  city,  as  to  their  use,  virtually 
under  the  control  of  owners  of  omnibuses.  The 
most  that  can  be  claimed  for  this  portion  of  the 
Act  is,  that  it  shall  be  lawful,  or  that  power  is 
given  to  pass  ordinances  which  would  enable 
any  one  to  demand  license,  according  to  his  own 
caprice  or  pleasure,  not  that  Councils,  if  they 
legislate  at  all  upon  this  subject,  are  bound  to 
pass  such  ordinances,  and  no  others.  Our  inter- 
pretation of  the  Act  is,  however,  that  ordinances 
may  be  enacted  to  license  such  person  or  per- 
sons who,  in  the  judgment  of  the  city  or  the 
authorized  representative  of  the  city,  ought  to 
obtain  license,  in  subordination  to  the  rule  of 
proper  regulation,  both  in  respect  to  the  number 
of  omnibuses  and  the  routes  or  streets  on  which 
they  should  run.  It  is  clear  that  such  was  the 
construction  placed  on  the  Act  by  Councils  when 
the  ordinance  of  1855  was  passed. 


The  Commissioner  of  Highways  is  not  directed 
or  required  to  issue  licenses;  the  language  of  the 
ordinance  is,  he  is  hereby  authorized  to  grant, 
and  this  vests  in  the  Commissioner  a  discretion 
to  determine  on  what  routes  the  owners  of  omni- 
bus lines  shall  run  their  coaches.  And  because 
we  do  not  resard  the  ordinance  of  1855  as  cov- 
ering a  broader  ground  that  that  contemplated 
by  the  Act  of  1850,  we  agree  with  the  re^jond- 
ent,  that  a  proper  exercise  of  the  discretion 
vested  in  the  Commissioner  would  justify  him  in 
refusing  licenses  to  run  on  certain  streets  of  the 
city.  Take  Sansom  Street  for  illustration.  On 
this  narrow  street  is  already  laid  the  track  of  a 
passenger  railway;  it  may  be  doubted  whether  a 
line  of  omnibuses  could  with  propriety  be 
licensed  to  use  this  street.  It  might,  we  think, 
be  safely  characterized  as  an  act  of  folly  to  au- 
thorize two,  three,  or  four  lines  to  run  upon  it ; 
and  in  view  of  the  still  greater  amount  of  travel 
on  Chestnut,  the  same  doubt  might  fairly  be  en- 
tertained as  to  that  street.  This,  it  is  objected, 
amounts  to  an  actual  exclusion.  The  reply  is, 
that  exclusion  may  be  the  exercise  of  a  most  wise 
discretion. 

Holding,  as  we  do,  that  the  granting  of  licenses 
by  the  Commissioner  of  Highways  is  not  a 
merely  ministerial,  but  a  discretionary  act,  that 
to  authorize  him  to  grant  is  to  authorize  him  to 
refuse  to  grant,  we  are  to  inquire  further  what 
kind  of  a  discretion  is  placed  in  his  hands.  It 
has  not  been  contended  by  the  respondent  that 
it  is  arbitrary  or  wilful  in  its  nature,  or  that  it 
may  be  exercised  without  right  or  reason  to  sus- 
tain it.  The  principle  as  applicable  to  this  case 
is  well  stated  by  Dillon  in  his  work  on  Corpora- 
tions, at  page  in,  section  62 :  ' '  The  words  that 
a  corporation  or  officer  <  may'  act  in  a  certain 
way,  or  that  it  *  shall  be  lawful*  to  act  in  a  cer- 
tain way,  may  be  imperative.  On  this  subject 
the  cases  sustain  the  doctrine  that  what  corpora- 
tions or  officers  are  empowered  to  do  for  others, 
and  which  is  beneficial  for  them  to  have  done, 
the  law  holds  they  ought  to  do.  The  power  is 
conferred  for  the  benefit  of  others,  and  the  in- 
tent of  the  Legislature,  which  is  the  test  in  such 
cases,  ordinarily  seems  to  be  to  impose  a  positive 
duty.**  In  the  case  of  the  Commonwealth  ex 
reL  Vandyke  v.  Henry  (13  Wright,  533), 
Judge  Agnew  states  the  doctrine  more  teiselj 
when  he  says,  there  are  Acts  of  legislation  where 
"  may*'  will  be  interpreted  to  mean  "shall,**  or 
where  the  language  of  mere  authority  will  be  heki 
to  be  a  command.  But  there  the  interpretation 
is  supported  by  a  purpose  to  be  accomplished,  or 
an  imperative  duty  to  be  performed.  In  Julius 
V.  The  Lord  Bishop  of  Oxford  (L.  R.,  5  Appeal 
Cases,  222),  the  Lord  Chancellor  of  Englaiod, 
discussing  the  words  **  it  shall  be  lawful,"  said: 
"  The  words  *  it  shall  be  lawful*  are  not  equivo- 
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cal.  They  are  plain  and  unambiguous.  They 
are  words  merely  making  that  legal  and  possible 
which  there  would  otherwise  be  no  right  or  au- 
thority to  do.  They  confer  a  faculty  or  power, 
and  they  do  not  of  themselves  do  more  than 
confer  a  faculty  or  power.  But  there  may  be 
something  in  the  nature  of  the  thing  empowered 
to  be  done,  something  in  the  object  for  which  it 
is  to  be  done,  something  in  the  condition  under 
which  it  is  to  be  done,  something  in  the  title  of 
the  person  or  persons  for  whose  benefit  the  power 
is  to  be  exercised,  which  may  couple  the  power 
and  duty,  and  make  it  the  duty  of  the  person  in 
whom  the  power  is  reposed,  to  exercise  that 
.  power  when  called  upon  to  do  so.  Whether  the 
power  is  one  coupled  with  a  duty  such  as  I  have 
described,  is  a  question  which,  according  to  our 
system  of  law,  speaking  generally,  it  falls  to  the 
Court  of  Queen's  Bench  to  decide,  on  an  appli- 
cation for  a  mandamus y  and  the  words  '  it  shall 
be  lawful'  being,  according  to  their  natural 
meaning,  permissive  or  enabling  words  only,  it 
lies  upon  those,  as  it  seems  to  me,  who  contend 
that  an  obligation  exists  to  exercise  this  power, 
to  show,  in  the  circumstances  of  the  case,  some- 
thing which,  according  to  the  principles  I  have 
mentioned,  creates  this  obligation.** 

This  is  doubtless  a  correct  statement  of  the 
general  doctrine,  but  each  case  must  be  judged 
by  its  own  specialties;  the  purpose  to  be  accom- 
plished is  to  be  considered ;  the  intent  of  the 
Legislature  or  other  authority  which  confers  the 
power  is  to  be  ascertained.  In  the  ordinance  of 
1855  ^^cre  is  an  evident  intent  to  advance  the 
public  interest  and  convenience  by  providing 
for  more  speedy  and  comfortable  travel  over  the 
streets  of  the  city;  but  to  what  extent  this  can 
be  best  accomplished  is  lefl  in  a  measure  to  the 
discretion  of  the  Commissioner.  This,  we  think, 
is  apparent  by  the  power  conferred  to  change  and 
alter  routes,  which  necessarily  implies  a  right  to 
take  a  line  off  one  street,  or  a  number  of  streets, 
and  to  place  it  on  others;  the  right  to  forbid  or 
exclude  is  here  clearly  recognized;  but  as  the 
general  intent  is  to  require  the  Commissioner  to 
aid  and  further  the  interest  and  convenience  of 
the  public,  he  is  under  obligation  to  grant  licenses 
to  owners  of  omnibuses,  unless  for  good  and 
suflkient  reasons  he  can  justify  a  refusal  of  an 
application,  such  as  is  contemplated  by  the  ordi- 
nance of  the  city.  In  this  aspect  the  Commis- 
sioner seems  to  have  viewed  the  question.  He 
refused  the  application  for  reasons  which,  in 
his  judgment,  justified  his  refusal.  If  he  has 
planted  himself  on  ground  upon  which  he  can 
stand  in  the  exercise  of  his  discretion,  he  is  to 
be  sustained ;  if  the  reasons  which  he  assigns  are 
such  that  he  has  no  rieht  to  set  them  up,  or  if 
they  are  unsubstantial  and  not  well  taken,  a 
peremptory  mandamus  should  be  granted,  the 


relators  having  no  other  legal  remedy,  and, 
where  in  justice  there  ought  to  be  action,  a  man- 
damus will  lie  to  compel  it. 

First,  as  to  the  doubt  expressed  by  the  Com- 
missioner, whether,  since  the  introduction  of 
passenger  railways,  he  has  any  power  over  the 
subject,  except  under  the  ordinance  of  Decem- 
ber 24,  1 8  70,  it  is  sufficient  to  say,  that  all  the 
legislation  on  the  subject  stands  to-day  in  full 
force  and  effect,  and  that  this  ought  to  be  con- 
sidered a  sufficient  reason  for  removing  all  doubt 
as  to  whether  the  power  given  to  the  Commis- 
sioner still  abides  in  him.  It  is  difficult  to  under- 
stand why  the  establishment  of  passenger  railways 
should  be  regarded  as  impliedly  repealing  the 
law  of  the  Commonwealth,  enacted  to  make  clear 
the  right  of  the  city  to  license  and  to  regulate 
the  use  of  omnibuses,  as  well  as  the  ordinances 
passed  by  Councils  in  pursuance  of  the  authority 
expressly  granted.  There  does  not  appear  to  be 
any  necessary  repugnance  between  the  two  modes 
of  transporting  passengers  through  and  over  the 
streets  of  the  city,  or  over  such  of  them  as  have 
sufficient  space  to  accommodate  the  public  by  the 
ordinary  modes  of  conveyance,  as  well  as  by 
those  modes  which  may  be  designated  special  or 
extraordinary.  If  there  is  no  such  repugnance,, 
there  is  no  repeal  by  implication,  and  that  there 
is  no  such  repugnance  is  clear,  from  the  fact  that 
a  grant  to  a  passenger  railway  company  to  lay  a 
track  or  tracks  upon  the  streets  of  the  city,  gives 
no  right  to  the  exclusive  use  of  the  street  for 
such  purpose,  if  there  is  space  for  tracks  of  other 
companies  subsequently  chartered ;  and  if  rail- 
way companies  may  run  their  competing  cars 
side  by  side,  why  shall  not  omnibus  lines  be 
allowed  under  the  authority  of  law  to  compete 
with  a  line  whose  cars  run  on  a  tramway  ?  This 
portion  of  the  answer  of  the  Commissioner  does 
not  demand  a  more  extended  reply. 

As  to  the  remaining  reasons  upon  which  the  re- 
fusal to  grant  the  licensesdemanded  by  the  relators 
is  placed,  it  is  sufficient  to  say,  in  brief,  that  as 
we  interpret  the  Act  of  the  27th  day  of  March, 
1873,  ^^  ^  ^^  relation  to  or  bearing  upon  the 
subject  under  consideration.  The  Act  provides 
for  a  merger  of  the  passenger  railways  therein 
referred  to.  For  the  reasonsset  forth  in  the  Act, 
it  is  stipulated  that  no  franchise  or  privilege  shall 
be  thereafter  granted,  to  construct  on  Broad 
Street  a  track  or  tracks,  or  any  artificial  tram- 
way, fot  the  conveyance  of  passengers  for  hire ; 
to  which  is  added  the  clause,  or  to  run  any  cars 
on  any  part  of  said  routes.  The  routes  here  re- 
ferred to  are  the  routes  mentioned  or  provided 
for  in  the  Act,  which  are  particularly  set  forth 
with  their  necessary  connection ;  they  are  rail- 
way routes,  and  have  no  reference  to  the  running 
of  cars  of  any  description  on  Broad  Street,  other 
than  railway  cars,  on  tracks  or  artificial  tramways. 
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To  the  case  in  hand  is  equally  irrelevant  the 
suggestion  in  relation  to  the  purchase  by  the 
railway  companies  of  the  stock  of  the  omnibus 
line  to  which  reference  is  made.  The  only  equi- 
table consideration  which  entered  into  the  ques- 
tion of  purchase  had  regard  to  the  interests  of 
those  who  had  been  engaged  in  the  omnibus 
business  before  the  incorporation  of  railway  com- 
panies. It  gave  to  owners  of  such  routes  the 
right  to  sell  their  stock  to  the  companies  at  an 
appraised  value.  But  if  either  of  these  reasons 
have  weight,  or  can  in  any  proceeding  be  con- 
sidered in  connection  with  the  question  of  the 
right  to  run  omnibuses  on  Broad  and  on  Market 
Streets,  they  cannot  be  set  up  by  the  Commis- 
sioner of  Highways  as  reasons  for  refusing  licenses 
to  the  relators.  He  has  no  right  to  interpose 
objections  resting  at  best  on  but  questionable 
grounds,  and  with  which  he  has  nothing  what- 
ever to  do  in  performing  the  duties  which,  by 
the  laws  and  ordinances  relating  to  his  office,  are 
imposed  on  him.  It  is  entirely  immaterial  to 
the  city  of  Philadelphia  what  the  relative  rights 
of  the  owners  of  passenger  railways  and.  of  om- 
nibuses may  be,  in  so  far  as  the  pecuniary  in- 
terests of  one  party  or  the  other  is  concerned  ; 
nor  by  any  law  or  ordinance  is  the  Chief  Com- 
missioner of  Highways  authorized  to  interpose 
to  protect  such  interests.  His  duties  require  him 
to  have  oversight  of  the  streets  of  the  city ;  to 
see  that  they  are  kept  in  proper  condition,  so  as 
to  be  safe  for  those  who  may  have  occasion  to 
pass  upon  them ;  to  prevent  or  remove  all  un- 
lawful obstructions ;  to  deal  with  the  questions 
of  paving  and  repair  of  streets,  and  to  perform 
such  other  duties  as  are,  or  by  law  may  be,  im- 
posed on  him.  He  is  not  made  the  guardian  of 
the  interests  of  private  corporations  or  individ- 
uals. 

There  is  more  weight  in  the  reason  assigned 
for  cause  against  the  grant  of  license  that  the 
revenue  of  the  city  may  be  decreased  by  dimin- 
ishing the  tax  on  dividends  declared  by  the 
Market  Street  Company.  This  is  a  question 
which  may  affect  directly  the  revenue  of  the 
city;  but  yet  we  do  not  think  that  it  has  any 
standing  in  this  cause,  if  such  results  should  fol- 
low. It  is  no  reason  for  denying  to  the  relators 
the  rights  to  which  they  may  be  entitled,  under 
the  laws  of  the  land  and  the  ordinances  of  the 
city,  th^it  the  income  of  the  Market  Street  Com- 
pany might  fall  off  from  competition  with  an 
omnibus  line  ;  but  it  is  also  based  on  a  mere  an- 
ticipated or  conjectural  result ;  it  by  no  means 
follows  as  a  necessary  consequence  of  the  pro- 
posed competition,  that  the  railway  company 
will  earn  less  than  it  has  done  in  the  years  that 
are  passed.  Increase  of  population  demands  in- 
creased facilities  of  transportation.  It  would 
be  a  poor  reason  to  give  in  justification  of  a  re- 


fusal to  afford  proper  means  of  travel  upon  the 
streets  in  question  for  all  time  to  come,  that  the 
revenue  of  the  city  might,  in  some  degree,  be 
diminished.  The  public  are  to  be  provided  for 
in  this  regard,  though  fewer  dollars  from  this 
source  find  their  way  into  the  public  treasury. 

The  writ  of  mandamus  for  which  the  relators 
pray  is  granted. 

Opinion  by  Allison,  P.  J. 

Peirce,  J.  I  fully  concur  in  the  conclusions 
reached,  but  I  do  not  concur  in  some  of  the 
doctrines  enunciated,  especially  that  which  sets 
up  the  right  of  the  city  or  the  Highway  Com- 
missioner to  refuse  a  license  for  the  running  of 
coaches  on  the  highways  of  the  city. 


C.  P.  No.  4.  Oct.  16,  1880. 

City  V.  Thomas. 

Rule  to  strike  off  entry  of  satis/action — Muni- 
cipal lien  satisfied  by  mistake — An  entry  of 
satisfaction  when  entered  through  the  negli- 
gence or  mistake  of  a  city  official  will  be  vacated 
by  the  Court, 

Rule  to  show  cause  why  entry  of  satisfaction 
should  not  be  stricken  oflf. 

The  depositions  taken  in  support  of  the  rule 
showed  that  one  Brooke,  agent  of  the  trustees 
of  the  estate  of  Charles  Stokes,  deceased,  in 
August,  1880,  made  application  to  introduce 
water  into  two  premises  situate  on  the  southeast 
side  of  Fairview  Avenue,  distant  respectively  25 
feet  and  150  feet  southwest  of  35th  Street,  when 
he  was  informed  by  a  derk  in  the  water  depart- 
ment that  a  lien  had  been  filed  against  said  pre- 
mises for  water  pipe.  He  went  to  the  office  of 
the  City  Solicitor,  where  he  paid  a  lien  against 
a  lot  of  ground  situate  on  southwest  side  of  35th 
Street  and  southeast  side  of  Fairview  Avenue,  100 
feet  on  35th  Street  and  25  feet  on  Fairview  Ave- 
nue. There  was  no  lien  against  the  property 
owned  by  the  trustees,  and  the  agent  was  misled 
by  the  mistake  and  negligence  of  the  clerk  in  the 
Water  Department.  The  city  solicitor  satisfied 
the  lien,  but  upon  learning  of  the  mistake  marked 
it  to  the  use  of  the  trustees,  whereupon  the 
plaintiff  took  this  rule. 

John  A.  Clark^  for  the  rule. 

The  Court  has  power  to  vacate  an  entry  of 
satisfaction  if  made  by  mistake  or  to  prevent  in- 
justice. 

Crouthamel  v,  Silberman,  I  Weekly  Notes,  131. 
McKinney  v,  Fritz,  2  Id.  173. 

The  Court.    Rule  absolute. 
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g)upreitte  €ourt. 


Jan.  '80,  86.  April  i,  1880. 

Pike  County  v.  Rowland. 

ConstitutionaUaw—Sec,  <?,  Art,  IX,  of  the  Con- 
stitution— Limit  of  increase  of  indebtedness — 
Board  of  County  Commissioners — Notice  of 
special  meeting  necessary — Power  of  adminis- 
trator to  control  sfock—  When  his  act  cannot 
be  questioned  by  third  parties. 

The  true  sense  of  the  second  clause  of  Sec.  18,  Art.  IX. 
of  the  Constitution  is,  a  prohibition  of  a  new  municipal 
debt,  or  an  increase  of  existing  debt,  of  more  than  two 
per  cent,  of  the  assessed  property  valuation,  unless  autlio- 
rized  by  a  public  vote.  It  was  not  intended  to  prevent 
the  officers  of  a  municipality  from  increasing  existing  in- 
debtedness by  an  increase  (or  a  new  debt)  less  than  two 
per  cent  without  a  public  vote,  provided  the  extreme 
limit  of  seven  per  cent  be  not  exceeded. 

It  is  essential  to  the  power  of  a  board  to  do  any  delibe- 
nuive,  binding  act,  that  it  should  sit  at  a  regular  stated 
meeting,  at  an  adjourned  meeting,  or  at  a  special  meet- 
ing, for  which  notice  must  be  served,  personally  if  practi- 
cable, on  every  member  of  the  board  entitled  to  be  pre- 
sent 

This  rule  applies  alike  to  public  and  to  private  corpo- 
rations. 

Duties  and  powers  of  a  board  reviewed. 

An  administrator  may,  as  to  third  persons  not  those  with 
whom  he  acts  or  contracts,  control,  or  sell  stock,  whether 
he  hold  it  as  administrator,  or  it  has  vested  in  him  as 
owner. 

Error  to  the  Common  Pleas  of  Monroe 
County. 

Action  of  covenant,  for  interest  due  on  county 
bonds,  by  Lafayette  Rowland,  against  Pike 
County.  Pleas,  non  est  factum ;  non  inf regit 
conoentionem,  and  want  of  consideration,  with 
leave,  etc.,  and  special  pleas  as  follows : — 

(i)  That  on  the  5th  of  November,  1875,  when 
it  is  alleged  the  covenants  set  forth  in  the  decla- 
ration were  made,  no  meeting  of  the  Commis- 
sioners of  the  County  of  Pike  was  held  at  which 
said  covenants  could  be  lawfully  made. 

{2)  That  on  said  sth  of  November,  1875, 
while  one  of  said  commissioners  was,  by  reason 
of  intoxication,  entirely  incapacitated  for  trans- 
acting business,  he  was  induced  with  another  of 
the  Commissioners  to  enter  the  Commissioners' 
office  in  the  evening  and  cause  the  record  of  the 
adjournment  of  the  Board  of  Commissioners  to  be 
Cidsely  and  fraudulently  altered,  and  then  and 
there  unlawfully  and  fraudulently,  if  ever,  said 
Vol.  IX.-16 


covenants  were   made   by  said   two  Commis- 
sioners. 

(3)  That  all  the  above  stated  matters  were  well 
known  to  the  plaintiff,  and  that  the  intoxication 
of  said  Commissioner  and  alteration  of  the 
minutes  were  procured  by  the  plaintiff  for  the 
purpose  of  unlawfully  and  fraudulently  obtain- 
ing said  covenants. 

(4)  That  on  said  5th  of  November,  1875,  the 
indebtedness  of  Pike  County  exceeded  two  per 
cent,  oi  the  last  assessed  valuation  of  taxable 
property  in  said  county ;  and  the  assent  of  the 
electors  of  said  county  had  not  been  obtained  to 
the  increase  of  said  indebtedness. 

(5)  That  the  matters  set  forth  in  the  preced- 
ing plea  were  all  well  known  to  the  plaintiff. 

An  additional  special  plea  was  amended  to  aver 
that  two  of  the  Commissioners  met  during  the 
day  of  the  5th  of  November,  1875,  and  ad- 
journed to  the  9th  of  November,  and  that  the 
meeting  on  the  evening  of  the  sth  of  November, 
when  it  is  alleged  said  bonds  were  issued,  was 
not  in  pursuance  of  any  adjournment,  or  notice 
to  Geyer,  one  of  the  Commissioners. 

A  diange  of  venue  was  made  to  Monroe  Co. 

Upon  the  trial,  before  Dreher,  P.  J.,  the  fol- 
lowing facts  appeared:  By  the  Act  of  April  5, 
1862  (P.  L.  of  1863,  652),  George  H.  Rowland 
and  others  were  incorporated  under  the  name  of 
the  Lackawaxen  Bridge  Company  for  the  pur- 
pose of  constructing  a  bridge  across  the  Lacka- 
waxen River  in  Pike  County.  The  bridge  was  ' 
erected  and  completed  in  1863.  In  1864  an 
Act  of  Assembly  was  passed  providing  that  upon 
the  assent  in  writing  of  a  majority  in  number  of 
the  stockholders  of  the  company,  the  bridge 
should  be  sold  to  Pike  County,  and  the  County 
Commissioners  should  purchase  it  and  issue 
county  bonds  therefor.  The  circumstances  sur- 
rounding the  actual  sale  in  1875  were  the  sub- 
ject of  much  conflicting  testimony.  There  was 
evidence  on  behalf  of  the  plaintiff,  that  a  ma- 
jority by  one  of  the  stockholders  signed  the 
assent ;  that  the  approval  of  the  Court  was  then 
obtained.  Rowland  had  some  bonds  printed,  but 
on  going  to  the  Commissioners'  office  was  told 
that  they  did  not  want  to  have  anything  to  do 
with  him.  It  appeared  that  this  was  shortly  be- 
fore the  election  of  new  Commissioners,  three 
being  the  whole  number,  and  that  those  candi- 
dates opposed  to  the  purchase  of  the  bridge  were 
elected.  Drake,  a  Commissioner,  and  a  de- 
feated candidate  for  re-election,  met  Rowland 
on  the  5th  of  November,  1875,  and  while  still  in 
office,  and  told  him  that  he  **  had  a  notion  to  go 
in  for  buying  the  bridge."  On  the  4th  of  No- 
vember, the  three  Commissioners,  Geyer,  Drake, 
and  Rosecrans,  were  in  regular  session,  and  while 
so,  Geyer  asked  when  the  next  meeting  would 
be  held,  and  was  told  on  the  9th,  but  that  they 
would  adjourn  over  to  the  sth  to  finish  business; 
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he  then  left  before  the  close  of  the  meeting. 
Rosecrans  and  Drake  met  on  the  5  th ;  Rowland 
came  before  the  meeting  in  consequence  of  what 
had  been  said  to  him  by  Drake,  and  the  Com- 
missioners present  determined  to  purchase  the 
bridge.  The  meeting  adjourned  until  the  even- 
ing in  order  to  enable  the  counsel  for  the  Com- 
missioners to  draw  up  the  papers;  this,  with 
their  execution  and  the  issue  of  the  bonds,  was 
then  accomphshed. 

The  defendant's  evidence  showed  that  A. 
Manners,  one  of  the  assenting  stockholders, 
claimed  to  be  a  stockholder  and  signed  the  assent 
under  the  following^  circumstances :  His  father 
had  recently  died  owning  some  of  the  stock. 
He  then  took  letters  of  administration  on  his 
father's  estate,  filed  an  inventory  and  appraise- 
ment of  the  personal  property  including  this 
stock,  and  in  the  evening  of  the  same  day  agreed 
with  his  mother  and  three  sisters  (two  of  whom 
were  minors  without  guardians)  to  take  all  the 
personal  property  at  its  appraised  value.  The 
stock  was  never  transferred  to  him  on  the  books 
of  the  company,  and  at  the  time  of  signing  this 
assent  and  of  the  subsequent  action  of  the  Com- 
missioners based  upon  it,  he  had  filed  no  account 
as  administrator  nor  in  any  public  manner 
charged  himself  with  the  stock.  He  did  not  sign 
the  assent  as  administrator  but  as  an  individiul 
claiming  personally  to  own  the  stock. 

Geyer  testified  that  when  he  left  the  meeting 
in  session  on  November  4th  it  was  tmderstood 
that  no  further  business  was  to  be  transacted  ex- 
cept the  appointment  of  an  assessor ;  that  would 
be  done  on  the  morning  of  the  5th;  and  the 
meeting  of  the  4th  would  adjourn  to  the  9th. 
The  Conmiissioners'  record  showed  that  Drake 
and  Rosecrans  did  meet  on  the  morning  of  the 
5th  and  transact  the  particular  business  agreed 
upon.  The  clerk  testified  that  they  then  ad- 
journed to  the  9th.  Rowland  and  Drake  were 
seen  together  in  the  afternoon,  the  latter  in  a  state 
of  intoxication,  and  declaring  himself  in  favor  of 
the  purchase  of  the  bridge.  In  the  evening  he 
went  with  Rosecrans  to  the  Commissioners' 
office,  caused  the  record  to  be  altered  to  show 
an  adjournment  to  that  evening  instead  of  the 
9th,  and  the  resolution  to  purchase  the  bridge 
w£^  passed.  Geyer,  the  third  Commissioner, 
filed  his  protest  on  learning  these  facts,  and  the 
new  Board  of  Commissioners  refused  to  recognize 
the  transaction. 

The  defendant  proposed  to  ask  Thrall,  one  of 
Its  witnesses :  ''Had  you  any  conversation  with 
Sol.  Drake,  one  of  the  County  Commissioners, 
prior  to  night  of  November  5th,  1875,  during 
the  day  of  the  5th,  with  reference  to  his  (Drake's) 
views  as  to  the  purchase  of  the  Lackawaxen 
Bridge,  what  he  intended  to  do,  and  as  to  any 
inducements  that  had  been  held  out  to  him  by 


George  Rowland  or  Lafayette  Rowland?" 
Objected  to ;  objection  sustained  (ist  assigmnent 
of  error). 

Defendant  offered  to  prove  by  witness  that  on 
November  5,  1875,  Sol.  Drake  said  to  the  wit- 
ness that  he  was  offered  by  the  plaintiff  }5oo, 
and  a  trip  to  Niagara  Falb  and  expenses  paid,  if 
he  would  assent  as  Commissioner  to  the  purchase 
of  the  bridge.  Objected  to;  offer  overruled. 
(2d  assignment  of  error.) 

The  defendant  objected  to  the  bonds  being 
received  in  evidence  on  the  ground  that  the 
assent  in  writing  of  a  majority  of  the  stockhokkrs 
had  not  been  shown.  Objection  overruled.  (3d 
assignment  of  error.) 

The  defendant  presented  the  following  points: 

(i)  That  if  the  jury  believe  from  the  evidence 
that  during  the  forenoon  or  afternoon  of  the  sdi 
day  of  November,  1875,  ^^^  Commissioners  ad- 
journed to  meet  on  Tuesday  the  9th  instant,  and 
that  the  subsequent  meeting  on  the  evening  of 
said  5th  day  of  November  was  without  notice  to 
George  Geyer,  one  of  the  Commissioners  and 
without  his  knowledge,  then  under  the  law  the 
Commissioners  Rosecrans  and  Drake  had  no 
power  at  such  meeting  to  purchase  the  Lacb- 
waxen  Bridge  and  issue  bonds  therefor,  and  that 
the  county  of  Pike  is  not  bound  by  said  action. 
Refused  (4th  assignment). 

(2)  It  appearing  from  the  evidence  that  the 
indebtedness  of  Pike  County  on  the  5th  day  of 
November,  1875,  exceeded  two  per  centum  iqKm 
the  assessed  vduation  of  the  taxable  property 
therein,  the  Commissioners  were  by  the  Consti- 
tution and  laws  of  this  Commonwealth  at  that 
time  prohibited  from  incurring  the  additional 
indebtedness  of  I2100,  and  such  attempted 
action  of  two  of  said  Commissioners,  and  the 
bonds  alleged  to  have  been  issued  by  them, 
could  not  and  did  not  bind  the  county  of  Pike. 
Refused  (8th  assignment). 

(3)  Laifayette  Rowland,  the  plaintiff,  having 
been  treasurer  of  the  county  of  Pike  on  the  5th 
day  of  November,  1875,  and  during  the  year 
1875,  is  charged  with  knowledge  of  the  izxX  that 
the  indebtedness  of  the  county  exceeded  two  per 
centum  upon  the  assessed  valuation  of  taxalde 
property  in  said  county  at  that  time,  and  he  can- 
not recover  upon  the  bonds  upon  which  the  suit 
is  founded.     Refused  (9th  assignment). 

The  plaintiff  presented  the  following  points:^ 
(i.)  That  the  net  amount  of  indebtedness  of 
Pike  County  existing  at  the  time  of  the  adop- 
tion of  the  New  Constitution  and  the  issuing 
of  the  bonds  in  question,  being  less  than  three 
per  centum  on  the  assessed  valuation  of  taxable 
property,  and  the  new  indebtechiess  created 
by  the  purchase  of  the  bridge  not  exceeding  two 
per  centum  on  such  valuation,  the  issuing  of 
said  bonds  is  not  in  contravention  of  the  Sth 
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Section  of  the  9th  Article  of  the  Constitution,  or 
of  the  Act  of  20th  April,  1874. 

(4)  That  under  the  Act  of  April  20th,  1874, 
the  Commissioners  of  Pike  County  had  a  right 
to  increase  the  then  existing  debt  or  create  a 
new  debt  not  exceeding  two  per  centum  of  the 
valuation. 

(2)  That  the  Act  of  March  23,  1865,  provid- 
ing for  the  sale  of  the  Lackawaxen  Bridge,  is  not 
repealed  by  the  8th  Section  of  the  9th  Article  of 
the  Constitution,  nor  b^  the  Act  of  the  20th  of 
April,  1874,  nor  is  the  nght  to  carry  out  the  pro- 
visions of  said  Act  suspended  or  controlled  by 
the  Constitution  or  the  Act  of  April  20,  1874. 

These  points  were  2.^vco&^  pro  forma  (6th, 
7th,  and  13th  assignments),  and  the  questions 
involved  therein,  reserved. 

The  Court  charged  the  jury,  inter  aliay  as  fol- 
lows:— 

"  [We  charge  you  that  it  was  not  necessary  to 
notify  Geyer,  the  other  Commissioner,  of  the 
meeting  on  the  evening  of  the  5  th,  when  the 
bonds  were  issued,  if  the  other  two  Commis- 
sioners were  there  according  to  adjournment,  or 
in  pursuance  of  notice  to  themselves  without  a 
previous  adjournment.]" 

Verdict  for  the  plaintiff,  $252,  subject  to  the 
opinion  of  the  Court  whether— .under  the  follow- 
ing facts,  which  they  find,  to  wit :  That  at  the 
time  of  the  adoption  of  the  present  Constitution 
of  this  State,  and  at  the  time  of  the  purchase  of 
the  bridge  by  the  Conunissioners  of  Pike  County, 
and  for  the  purchase-money  of  which  the  bonds 
described  in  the  plaintiff's  declaration  were 
given,  the  indebtedness  of  said  county  exceeded 
two  per  centum,  but  did  not  exceed  three  per 
centum  upon  the  assessed  valuation  of  taxable  pro- 
perty therein;  that  the  piurchase  or  consideration 
money  for  said  bridge  did  not  exceed  2^  mills  on 
the  dollar  of  the  assessed  value  of  such  taxable 
property,  and  the  Commissioners  of  said  county 
purchased  said  bridge  and  issued  said  bonds  on 
the  5th  day  of  November,  1875,  under  the 
anthority  conferred  upon  them  by  the  Act  of 
Assembly  approved  March  23,  1865,  entitled 
''  An  Act  for  a  free  bridge  over  the  Lackawaxen 
River  at  Lock  No.  10,  on  the  Delaware  and  Hud- 
son Canal," — the  plaintiff  is  entitled  to  recover. 

The  Court  entered  judgment  for  the  plaintiff 
on  the  special  verdict  (12th  assignment),  Dre- 
HER,  P.  J.,  delivering  the  following  opinion: 
''  The  Questions  raised  upon  the  special  verdict 
are :  (i )  Whether  the  indebtedness  of  a  county, 
the  debt  of  which  at  the  adoption  of  the  present 
Constitution  exceeded  two  per  centum  (but  was 
less  than  three  per  centum)  upon  the  assessed 
value  of  the  taxable  property  therein,  may  be 
increased  (the  increase  being  less  than  two  per 
c^tum  upon  such  assessed  valuation  of  property) 
without  the  assent  of  the  electors  of  the  county 
ascertained  by  a  public  election  ? 


*  *  (2)  [Whether  the  8th  Section  of  Article  IX., 
of  the  new  Constitution,  and  the  Act  of  the  20th 
of  April,  1874  (P.  L.  65),  repealed  the  special 
Act  of  Assembly  of  the  23d  of  March,  1865  (P. 
L.  650),  entitled  *  An  Act  providing  for  a  free 
bridge  over  the  Lackawaxen  River  at  Lock  No. 
10  on  the  Delaware  and  Hudson  Canal?"]  (15th 
assignment.) 

*'  The  first  section  of  that  Act  authorizes  the 
Lackawaxen  Bridge  Company  to  make  a  convey- 
ance of  all  their  right,  title,  and  interest  in  the 
bridge,  with  the  contiguous  land  and  all  appiute- 
nances  and  franchises  held  by  them,  to  the 
county  of  Pike.  The  second  section  authorizes 
the  Commissioners  of  the  County  of  Pike,  with 
the  approval  of  the  Associate  Judges  of  the 
county,  to  purchase  said  bridge  for  cash,  or 
bonds  bearing  interest  at  the  rate  of  six  per 
centum,  to  be  paid  annually. 

•<The  8th  Section  of  Article  IX.  of  the  Ccm- 
stitution  is  as  follows :  *  The  debt  of  any  county, 
city,  borough,  township,  school  district,  or  other 
municipality,  or  incorporated  district,  except  as 
herein  provided,  shall  never  exceed  seven  per 
centum  upon  the  assessed  value  of  the  taxable 
property  therein;  nor  shall  any  such  munici- 
pality or  district  incur  any  new  debt  or  increase 
its  indebtedness  to  an  amount  exceeding  two  per 
centum  upon  such  assessed  valuation  of  the  prop- 
erty, without  the  assent  of  the  electors  thereof  at 
a  public  election  in  such  manner  as  shall  be  pro- 
vided by  law;  but  any  city,  the  debt  of  which 
now  exceeds  seven  per  centum  of  such  assessed 
valuation,  may  be  authorized  by  law  to  increase 
the  same  three  per  centum  in  the  aggregate  at 
any  one  time  upon  such  valuation.' 

•*It  is  contended  by  the  defendant  that  the 
term  *  new  debt*  has  reference  to  counties  not 
indebted,  and  that  such  counties  may  incur  a 
debt  amounting  to  two  per  centum  upon  the  as- 
sessed valuation,  without  a  vote  of  the  electors 
assenting  Uiereto,  and  that  the  phrase  *■  increase 
its  ind^tedness'  has  reference  to  comities  hav- 
ing an  existing  indebtedness,  and  that  such 
counties  cannot  make  any  increase  of  such  in- 
debtedness if  the  proposed  increase  and  old 
indebtedness  together  exceed  two  per  centum  of 
the  assessed  valuation,  without  first  obtaining  the 
assent  of  the  electors  at  an  election  held  for  that 
purpose. 

"I  cannot  see  any  such  distinction  between 
the  expressions  *  incur  any  new  debt*  and  *  in- 
crease its  indebtedness.'  An  existing  indebted- 
ness is  certainly  increased  by  contracting  or  in- 
curring a  new  debt,  and  a  new  debt  may  be  in- 
curred by  a  county  or  an  individual  already  ih 
debt.  Suppose  a  county  with  an  indebtedness 
of  ten  thousand  dollars  should  find  it  necessary 
to  borrow  ten  thousand  dollars  to  put  up  a  pub- 
lic building  and  issue  bonds  therefor ;  this  bor- 
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rowed  1 10,000  would  certainly  be  a  new  debt. 
It  is  no  part  of  the  old  debt.  It  might  be  said 
that  the  county  had  increased  its  indebtedness  to 
the  amount  of  {10,000,  but  certainly  it  would 
not  be  said  she  had  increased  her  debt  to  the 
amount  of  |2o,ooo. 

**  The  second  clause  of  the  8th  section  reads : 
'  Nor  shall  any  such  municipality  or  district  in- 
cur any  new  debt  or  increase  its  indebtedness  to 
an  amount  exceeding  two  per  centum  upon  such 
assessed  valuation  of  property  without  the  assent 
of  the  electors  thereof  at  a  public  election  in 
such  manner  as  shall  be  provided  by  law.' 

**  Now  according  to  the  argument  of  the  de- 
fendant, this  clause  provides  for  two  classes  of 
counties.  First.  Such  as  have  no  debt;  and 
they  may  incur  a  debt  not  exceeding  two  per 
centum  upon  the  assessed  valuation,  without  a 
•vote  of  the  electors.  Second.  Such  counties  as 
are  in  debt ;  and  they  may  increase  such  indebt- 
edness if  the  existing  debt  with  the  increase  does 
not  exceed  two  per  centum  of  such  assessed  val- 
uation, without  a  vote  of  the  electors. 

**  [According  to  the  defendant's  theory,  there 
is  no  place  in  the  second  clause  of  the  8th  Sec- 
tion for  that  class  of  counties  having  an  indebt- 
edness exceeding  two  per  centum  of  the  assessed 
value  of  property  therein.  It  would  be  incorrect 
to  say  that  a  county  having  an  indebtedness  equal 
to  or  in  excess  of  two  per  centum  may  increase 
that  indebtedness,  but  the  indebtedness  when 
increased  shall  not  exceed  two  per  centum.  We 
might  as  well  say  that  a  quantity  equal  to  A  may 
be  increased,  but  such  a  quantity  when  increased 
must  not  exceed  A.  It  is  not  a  sufficient  answer 
to  this  to  say  that  ds  the  maximum  Umit  fixed 
by  the  first  clause  is  seven  per  centum,  therefore 
any  county  not  having  reached  that  limit  may 
increase  its  indebtedness  by  a  vote  of  the  peo- 
ple. The  second  clause  provides  for  the  vote  of 
the  taxpayers  to  be  taken  in  the  cases  therein 
mentioned ;  that  is  to  say,  according  to  defend- 
ant's argument,  where  a  county  has  na  debt,  and 
where  there  is  a  debt  less  than  two  per  centum, 
and  it  is  proposed  to  increase  it  so  that  the  debt 
and  the  increase  will  exceed  two  per  centum."] 
(loth  assignment.) 

*'  [I  think  the  county  of  Pike  had  the  power 
to  purchase  the  bridge,  and  issue  bonds  in  pay- 
ment therefor,  notwithstanding  her  indebtedness 
was  in  excess  of  two  per  centum  of  the  assessed 
value  of  taxable  property  therein,  at  the  time 
these  bonds  were  issued.  Whether  these  bonds 
are  viewed  in  the  light  of  a  *  new  debt,'  or  an 
increase  of  an  existing  indebtedness,  I  think 
they  are  binding  upon  the  comity,  and  judgment 
is  therefore  entered  upon  the  special  verdict  in 
favor  of  the  plaintiff."]    (nth assignmentr) 

"In  this  opinion  I  have  not  referred  to  the 
Act  of  20th  April,  1874,  thinking  it  mmecessary 


to  do  so,  as  that  Act  is  certainly  not  more  re- 
strictive upon  the  power  of  a  county  to  contract 
indebtedness  than  the  Constitution. 

"[If  the  defendant's  interpretation  of  the 
Constitution  is  correct,  I  think  it  very  doubtful 
whether  the  power  of  the  County  Commission- 
ers to  purchase  the  bridge  and  issue  the  bonds 
under  the  i^cial  Act  of  23d  March,  1865,  was 
abrogated  by  the  adoption  of  the  New  Constitu- 
tion."]   (14th  assignment.) 

The  defendant  took  this  writ,  assigning  for 
error  the  refusal  of  offers  made,  the  answers  to 
the  points,  the  portions  of  the  charge  and  opinion 
on  the  points  reserved  quoted  in  brackets,  and 
the  entry  of  judgment  on  the  points  reserved  in 
favor  of  the  plaintiff. 

If.  M.  Seely  {John  Nyce  with  him),  for  tiic 
plaintiff  in  error. 

Drake's  declarations  against  Rowland  should 
have  been  received ;  for  only  slight  evidence  of 
collusion  is  necessary  in  order  to  show  corrupt 
inducement.  " 

McDowell  V.  Rissell,  i  Wr.  168. 
Gibbi  V.  Neely,  7  WatU,  307. 
Peterson  v,  Speer,  5  Cas.  491. 

What  Manners  might  have  done  as  administra- 
tor is  immaterial,  for  the  evidence  was  that  he 
did  not  assent  as  administrator,  and  he  could  not 
act  in  any  other  capacity. 

Lewis  V.  Ewing,  6  Harris,  313. 
The  Board  of  Commissioners  could  only  con- 
vene according  to  adjournment,  or  pursuant  to 
notice. 

Act  of  April  15,  1834,  J  19;  Purd.  Dig.  302. 
This  is,  moreover,  but  an  enunciation  of  the 
common  law  rule. 

4  Kent's  Com.  464. 

Dillon  on  Mun.  Corp.  320,  338. 

McCready  v.  Guardians  of  the  Poor,  9  S.  &  R.  99. 

Jefferson  Co.  v,  Slagle,  16  Sm.  202. 

The  language  of  Sect.  8,  Art.  DC.,  of  the 
Constitution  is  prohibitory;  it  is  a  limit  of 
indebtedness — not  of  increase.  The  woids 
**  incur  any  new  debt "  have  reference  to  a 
municipality  not  indebted,  and  the  indebted- 
ness which  it  can  incur,  without  the  assent  of 
the  electors,  is  limited  to  two  per  centum ;  the 
words  "increase  its  indebtedness'*  have  refer- 
ence to  a  municipality  already  indebted,  and  to 
such  the  same  limit  of  indebtedness  is  fixed. 

If  it  does  not  mean  a  limit  to  the  total  and 
aggregate  amount  of  indebtedness,  then  many 
banking  coi;porations  are  in  a  very  precarious 
condition ;  for  the  language  in  their  charters  is 
the  same  as  that  here  used. 

The  intent  of  the  Constitutional  provision  was 
to  protect  taxpayers  against  an  incumbrance  of 
their  property  greater  than  two  per  cent  The 
Court  below  has  construed  away  this  protection. 

The  clause  in  the  Constitution  being  prohibi- 
tory, the  Act  of  March  23,  1865,  providing  for 
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the  sale  of  the  bridge,  was  suspended  in  its  ope- 
ration until  the  indebtedness  ef  the  county  was 
so  reduced  that  the  purchase  would  not  increase 
the  total  indebtedness  beyond  two  per  cent. 
Perkins  v.  Slack,  5  Nor.  278. 

G,  G,  WalUr  (/.  B.  Storm  with  him). 

Whether  or  no  the  assent  of  Hanners  was 
valid  can  only  be  questioned  by  the  heirs  or 
by  the  stockholders. 

The  declarations  of  Drake  could  not  be  re- 
ceived, for  there  was  no  evidence  of  a  conspi- 
racy; they  were  the  loose  declarations  of  a 
citizen,  and  not  made  by  Drake  in  his  official 
character,  while  acting  on  the  business  of  the 
county. 

Green  v.  North  Buffalo  Tp.,  6  Sm.  iia 
2  Wharton's  £v.  \  1209. 

It  was  understood  that  there  would  be  an 
adjourned  meeting  on  the  5  th  of  November ; 
there  was  no  understanding  that  none  other  than 
the  business  proposed  should  come  up. 

The  Constitutional  provision  means  that  the 
aggregate  of  new  debts  or  of  the  increase  of  the 
indebtedness  must  not  exceed  two  per  cent. 

The  New  Constitution  did  not  suspend  the 
operation  of  the  Act  of  1865,  for  its  prohibitions 
are  prospective. 

Indiana  G>.  v.  Agricultural  Soc.,  4  Nor.  357. 
Wattson  V,  Chester  &  DcL  River  Co.,  2  Id.  254. 

June  22,  1880.  The  Court.  The  Act  of 
1834  provides  that  the  corporate  powers  of  a 
county  shall  be  exercised  by  the  Commissioners ; 
that  two  of  them  shall  form  a  board  for  the 
transaction  of  business,  and,  when  convened  in 
pursuance  of  notice  or  according  to  adjourn- 
ment, shall  be  competent  to  perform  all  duties 
appertaining  to  the  office.  To  these  officers  are 
intrusted  the  care  and  management  of  county 
business  and  property.  The  voice  of  the  inhabi- 
tants is  not  directly  heard  in  the  levying  of  taxes, 
making  of  contracts,  or  expenditure  of  money ; 
their  power  is  only  felt  at  the  election  of  Com- 
missioners. The  question  presented  in  the  fourth 
and  fifth  assignments  is,  May  two  of  the  Com- 
missioners convene  and  lawfully  transact  busi- 
ness requiring  deliberation,  not  according  to 
adjournment,  and  without  notice  to  or  know- 
ledge of  the  other?  This  concerns  every  citizen 
of  the  county,  as  well  as  each  member  of  the 
board. 

By  law,  the  affairs  of  the  county  are  adminis- 
tered by  three  representatives.  Absent  mem- 
bers, equally  with  those  who  are  present,  are 
bound  by  whatever  is  lawfully  done  at  a  regular 
or  stated  meeting  or  any  regular  adjourned  meet- 
ing. If  the  meeting  be  a  special  one,  the  general 
rule  is  that  notice  is  necessary,  and  must  be  per- 
sonally served,  if  practicable,  upon  every  member 
entitled  to  be  present,  so  that  each  one  may  be 
afforded  an  opportunity  to  participate  and  vote. 


Such  notice  is  essential  to  the  power  of  the  board 
to  do  any  deliberative  act  which  shall  bind  the 
corporation.  If  all  have  notice,  two  shall  form 
the  board,  and  their  acts  bind  the  absent,  as  if  it 
were  a  stated  or  adjourned  meeting.  Notice  may 
be  dispensed  with  by  the  presence  and  consent 
of  all;  and  if  one  \)zs  quit  the  municipality,  and 
has  no  family  or  house  within  its  limits,  notice 
to  him  is  unnecessary.  (Dillon  on  Mun.  Corp. 
§§  200,  201,  223,  224.)  All  authorities  seem  to 
agree  as  to  the  general  rule,  unless  there  is  a 
modification  in  the  charter  or  statute.  It  applies 
alike  to  public  and  private  corporations.  Our 
statute,  which  declares  that  a  majority  shall  form 
a  board  when  duly  convened  in  pursuance  of 
notice  or  adjournment,  is  an  enactment  of  the 
well-settled  rule  without  adding  to  or  taking 
from. 

Jefferson  County  «r.  Slagle  (16  P.  F^.  S.  202) 
does  not  support  the  position  that  two  of  the 
Commissioners  may  meet,  without  the  knowledge 
of  the  other,  and  bind  the  county  by  contract. 
This  point  was  not  raised  nor  discussed  in  the 
opinion.  It  was  ruled  that  the  board  could 
transact  business  anywhere  in  the  county.  No 
proof  was  adduced  that  they  acted  without  con- 
sent of  the  other,  and,  in  the  absence  of  evi- 
dence, it  is  presumed  the  officers  did  their  duty. 
(Downing  r.  Rugar,  21  Wend.  178.) 

In  absence  of  a  different  provision  in  the 
charter  or  by-laws  of  a  corporation,  a  ^)ecial 
meeting  of  the  trustees  must  be  called  by  giving 
personal  notice  to  each  member  of  the  board. 
A  provision  that  a  majority  shall  form  a  board 
for  the  transaction  of  business  does  not  change 
the  rule.  (Harding  r.  Vande water,  40  Cal.  77.) 
A  meeting  of  stockholders  regularly  warned  is 
competent  to  do  any  act  within  their  chartered 
powers  by  a  bare  majority;  yet,  if  not  thus 
warned,  their  act  would  be  void.  If  no  mode 
of  warning  be  prescribed  in  their  charter  or  by- 
laws, personal  notice  may  be  given.  (Stow  v. 
Wyse,  7  Conn.  214.)  When  the  statute  vested 
the  election  of  treasurer  for  the  county  and  city 
of  Dublin  in  the  "board  of  magistrates  of  the 
county  of  the  said  city,"  and  an  election  was 
held  in  the  absence  of  one  of  the  magistrates 
who  had  not  been  notified,  it  was  held  that  the 
election  was  invalid.  (Smidi  v.  Darley,  2  House 
of  Lords'  Cases,  789 ;  See  the  People  v.  Batch- 
elor,  22  N.  York,  128.) 

If  two  of  the  Commissioners,  without  notice 
to  or  knowledge  of  the  other,  can  form  a  board 
for  transaction  of  business,  the  statutory  direction 
for  notice  is  futile.  To  say  they  have  convened , 
in  pursuance  of  notice  is  nonsense,  unless  we ' 
speak  of  notice  to  the  two  by  a  person  who  de- 
sires business  of  interest  to  hhnself  to  be  done 
in  the  other's  absence.  Such  meeting  savors  of 
conspiracy.    A  designing  man  could  observe  the 
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superiority  of  an  able  and  upright  Commissioner 
over  his  weaker  fellows,  and  take  care  to  con- 
vene the  two  weaker  ones  for  consummation  of 
his  purpose,  if  notice  to  all  is  not  essential. 
Superior  numbers  often  yield  to  superior  weight, 
and  sometimes  the  corrupt  quail  in  presence  oif 
an  honest  man.  Just  in  proportion  as  a  clandes- 
tine meeting  of  two  Commissioners  for  transaction 
of  business  would  be  dangerous,  is  it  to  the  in- 
terest of  the  inhabitants  of  the  county  that  all 
three  should  have  notice  and  opportunity  to  be 
present  at  every  special  meeting  of  the  board. 
The  opinions,  reasoning,  perhaps  protest,  of  the 
one  may  advantage  the  county.  He  may  pre- 
vent hasty  and  inconsiderate  action.  Had 
Geyer  been  present  on  the  evening  the  bonds 
wer^  signed,  he  might  have  discussed  the  matter 
with  Rosecrans  till  Drake's  pendulous  mind  had 
swung  the  other  way,  and  thereby  saved  the 
county  from  the  Rowland  contract.  Be  this  as 
it  may,  Geyer  ought  to  have  had  opportunity  to 
consult,  advise,  and,  if  need  be,  protest.  The 
defendant's  first  point  should  have  been  affirmed. 
It  is  scarcely  necessary  to  remark  that  no  ques- 
tion is  raised  in  this  record  respecting  the  validity 
of  bonds  or  securities,  appearing  on  their  face  to 
have  been  properly  issued  by  the  County  Com- 
missioners, which  have  passed  into  the  hands  of 
strangers  to  the  original  transaction  who  are  in- 
nocent  holders  for  value. 

We  think  the  learned  Judge  of  the  Common 
Pleas  rightly  determined  the  questions  raised  by 
the  special  verdict.  Section  8,  Art.  IX.,  of  the 
Constitution  is  as  follows:  ''The  debt  of  any 
county,  city,  borough,  township,  school  district, 
or  other  municipality  or  incorporated  district, 
except  as  herein  provided,  shall  never  exceed 
seven  per  centum  upon  the  assessed  value  of  the 
taxable  property  therein;  nor  shall  any  such 
municipality  or  district  incur  any  new  'debt,  or 
increase  its  indebtedness  to  an  amount  exceeding 
two  per  centum  upon  such  assessed  valuation  of 
property,  without  the  assent  of  the  electors  thereof 
at  a  public  election  in  such  manner  as  shall  be 
provided  by  law ;  but  any  city,  the  debt  of  which 
now  exceeds  seven  per  centum  of  such  assessed 
valuation,  may  be  authorized  by  law  to  increase 
the  same  three  per  centum  in  the  aggregate,  at 
any  one  time,  upon  such  valuation."  In  the 
Constitutional  Convention  the  three  divisions  of 
this  section  were  discussed,  and  the  second  was 
explained  thus:  "The  second  division  of  the 
amendment  provides  that  no  new  debt,  or  any 
increase  of  existing  debt,  exceeding  two  per  cent. , 
shall  ever  be  authorized  by  any  municipality 
without  the  express  assent  of  the  electors  of  the 
municipality  by  a  public  vote."  This  seems  to 
have  been  the  understanding  of  the  convention. 
(6  Debates,  143.)  The  clause  was  doubtless  so 
understood  by  the  people  at  its  adoption.    In 


Wheeler  v.  Philadelphia  (27  P.  F.  S.  338),  a  case 
soon  after  its  adoption,  when  it  was  necessary  to 
give  a  construction  of  the  third  clause  of  the  sec- 
tion, relating  to  cities,  it  was  remarked  of  the 
preceding:  **The  municipal  authorities  may 
increase  the  debt  from  time  to  time  until  two 
per  centum  has  been  added :  provided  the  origi- 
nal  debt,  with  the  increase,  does  not  exceed  seven 
per  centum.  After  the  two  per  centum  has  been 
added,  there  can  be  no  fiurther  increase  without 
the  vote  of  the  people." 

Neither  the  debates,  nor  supposed  views  of  the 
people,  nor  the  dictum  of  this  Court,  nor  all 
combined,  can  set  aside  the  plain  meaning  of  a 
Constitutional  provision ;  but,  if  the  sense  of  a 
clause  be  doubtful,  the  contemporaneous  under- 
standing is  material.  In  strictness,  the  words 
may  mean  as  contended  by  defendant,  but  the 
context  seems  to  make  it  clear  that  the  true  sense 
of  the  clause  is  a  prohibition  of  a  new  debt,  or 
increase  of  existing  debt  exceeding  two  per  cent 
of  the  assessed  valuation,  without  a  public  vote. 
When  the  debt  is  less  than  seven  per  centum,  it 
was  not  intended  that  public  officers  of  munici- 
palities should  be  deprived  of  power  to  make 
immediate  improvements  and  repairs  of  public 
property  which  might  become  necessary:  pro- 
vided Uiey  keep  within  the  limit  of  two  per 
centum  of  the  valuation. 

The  third  assignment  cannot  be  sustained. 
Hanners,  as  administrator,  had  the  right  to  con- 
trol or  sell  the  stock.  He  signed  the  writing  giving 
assent  of  the  stockholders,  and  that  was  suffi- 
cient, as  respects  third  persons,  whether  he  then 
held  it  as  administrator  or  it  had  vested  in  him 
as  owner. 

We  discover  no  error  in  the  rulings  set  forth 
in  the  remaining  assignments. 

Decree  revereed,  and  v^re  faci€ts  de  novo 
awarded. 

Opinion  by  Trxjnkey,  J.    Green,  J.,  absent. 


May,  »8o,  139, 140.  June  21,  1880. 

Felt  &  Co.,  for  use  of  Gififord,  v.  Cook  ft 

Hackctt. 

Gilford's  Appeal. 

Power  of  Court  to  decree  the  entry  of  satisfac- 
tion of  a  judgment — Act  of  March  14^  x8j6 
—  What  is  payment  within  the  meaning  of  said 
Act. 

The  power  conferred  upon  the  Court  under  (he  Act  of 
March  I4»  1876  (P.  L.  7^,  to  decree  the  entry  of  sadsfiic- 
tion  of  a  judgment  upon  aue  proof  that  the  same  has  beea 
fully  paid,  is  summary  in  its  character,  and  in  derogatioo 
of  the  conmion  law,  and  a  denial  of  tne  right  of  tnal  by 
jury ;  it  must,  therefore,  be  limited  to  the  express  ha* 
guage  of  the  Act. 
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Under  the  Act  the  Court  is  limited  to  cases  of  actual 
payment  in  fiill. 

A.  obtained  a  judgment  against  B.  &  C. ;  B.  &  C.  re- 
covered a  judgment  against  A.  &  C. ;  B.  &  C.  (who  were 
putners)  were  subsequently  declared  bankrupts,  and  the 
utter  judgment  was  sold  by  their  assignee  to  D. ,  who  issued 
execution;  thereupon  A.  took  a  rule  under  the  Act  of 
March  14,  1876  (P.  L.  7),  to  show  cause  why  the  judg- 
ment should  not  be  marked  satisfied,  for  the  reason  that 
it  was  paid  «  by  operation  of  law,"  by  the  former  judg- 
ment: 

Held  (reversing  the  judgment  and  decree  of  the  Court 
below^,  that  this  was  not  a  <<  payment"  within  the  mean- 
ing of^the  Act. 

Per  Green,  J.  "  To  hold  that  under  this  Act  every- 
thing which  could  be  given  in  evidence  under  the  plea  of 
payment  in  a  pending  adversary  proceeding  before  ver- 
dict, must  or  may  be  treated  as  actual  payment  after  ver- 
dict, would  be  a  very  wide  departure  from  that  strict  con- 
struction which  such  legislation  requires." 

Error  to  and  appeal  from  a  decree  of  the 
Common  Pleas  of  Cameron  County. 

The  facts  were  as  follows :  On  November  19, 
1873,  L.  G.  Cook  recovered  a  judgment  against 
}.  P.  Felt  and  S.  S.  Hackett  in  an  action  in  tort 
for  the  sum  of  I206.50.  Execution  was  issued 
and  stayed  by  the  Court,  on  the  ground  of  pend- 
ing proceedings  in  bankruptcy  against  the  de- 
fendants, who  were  partners. 

On  Nov.  30, 1873,  J-  P-  Felt  and  S.  S.  Hack- 
ett, trading  as  Felt  &  Co.,  recovered  a  verdict 
against  L.  G.  Cook  and  S.  S.  Hackett,  trading 
as  Cook  &  Hackett,  for  the  sum  of  ^200.29. 

On  October  24,  1873,  ^elt  and  Hackett  (the 
defendants  in  the  first  and  the  plaintiffs  in  the 
second  of  their  suits),  trading  as  Felt  &  Co., 
were  adjudicated  bankrupts,  and  subsequently 
discharged. 

In  the  course  of  the  administration  of  their 
assets,  the  assignee,  John  M.  Judd,  exposed  the 
latter  claim  to  sale  by  auction,  and  sold  the  same 
to  William  Gifford  for  ^  25 ,  Gifford,  on  March  2  7 , 
1879,  P^^  ^^c  jury  fee,  entered  judgment,  and 
issued  execution,  whereupon  the  defendants  took 
a  rule  to  show  cause  why  the  judgment  of  Cook 
against  Felt  and  Hackett  (individually)  should  not 
l:^  set  off  against  the  judgment  of  Felt  and  Hack- 
ett (Felt  &  Co.)  against  Cook  &  Hackett,  which 
rule,  after  argument,  was  discharged  by  the  Court 
(WnxiAMS,  P.  J.). 

Subsequently  Cook  obtaitied  a  rule  under  the 
Act  of  March  14,  1876  rP.  L.  7),  to  "show 
cause  why  said  judgment  snould  not  be  marked 
satisfied  of  record  and  fully  discharged,  for  the 
reason  that  the  same  is  fully  paid  by  opera- 
tion of  law,  and  by  the  judgment  of  Cook  v.  Felt 
and  Hackett." 

The  provisions  of  the  Act  are  as  follows : — 

''  In  all  cases  where  a  judgment  has  been  or  may  here- 
after be  entered  in  anj  Court  of  Record  in  this  Common- 
weakh,  whether  origmally  or  by  transfer  from  any  other 
Court,  the  Court  having  jurisdiction  shall,  upon  applica- 


tion by  the  defendant  or  defendants  in  said  judgment,  or 
of  his,  her,  or  their  legal  representatives,  or  other  person 
or  persons  concerned  in  interest  therein,  setting  forth 
under  oath  that  the  same,  with  all  legal  costs  accrued 
thereon,  has  been  fully  paid,  g^rant  a  rule  on  the  plaintiff 
or  plainti£Bt,  to  show  cause  why  the  said  judgment  should 
not  be  marked  satisfied  of  record,  at  his,  her,  or  their 
costs.  And  upon  the  hearing  of  such  rule,  should  it  ap- 
pear to  the  satisfaction  of  the  Court  that  such  judgment 
has  been  fully  paid,  as  set  forth  in  the  application  of  the 
defendant  or  defendants,  the  said  Court  shall  then  direct 
the  prothonotary  to  mark  such  judgment  satisfied  of  record, 
and  shall  also  enter  a  decree  requiring  the  plaintiff  or 
plainti&  to  pay  all  costs  incurred  in  the  premises." 

This  rule,  after  argument,  was  made  absolute 
by  the  Court  (Wilson,  J.),  in  the  following 
opinion : — 

.  .  .  .  This  rule  cannot  be  maintained  at 
common  law,  and  we  regard  it  as  equally  appa- 
rent that  our  statute  of  set-ofif  cannot  be  enforced 
under  this  mode  of  procedure.  Hence,  if  this 
rule  can  be  sustained  at  all,  it  must  be  by  virtue  of 
the  20th  section  of  the  Bankrupt  Act,  which  rwuis 
as  follows,  viz.:  '*That  in  all  cases  of  mutual 
debts  or  mutual  credits  between  the  parties, 
the  account  between  them  shall  be  stated,  and 
one  debt  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid.  *  * 

It  is  claimed  that  the  judgment  of  Cook  against 
Felt  and  Hackett,  being  a  recovery  on  a  claim 
in  lort,  is  not  embraced  in  the  Act  under  the 
phrase,  ^'Mutual  debts  and  mutual  credits." 
This  statute  is  entitled  to  a  more  liberal  construc- 
tion than  a  mere  statute  of  set-ofif.  Its  language 
has  in  it  the  elements  of  adjustment  and  satis- 
faction. **  Tha  account  between  them  shall  be 
stated,  and  one  debt  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid." 
These  instructions  are  to  the  assignee,  and  it  is 
his  duty  to  strictly  comply.  The  spirit,  as  well 
as  the  letter,  of  this  Act  ought  to  be  regarded  in 
its  construction,  and  neither  ought  to  be  restrict- 
ed or  hampered  to  the  detriment  of  equal  justice 
between  the  parties. 

General  principles  and  the  language  and  spirit 
of  the  Act  combine  in  leading  me  to  the  conclu- 
sion that  the  phrase  **  Mutual  debts  and  mutual 
credits"  means  any  claim  that  might  be  success- 
fully proved  before  the  register,  or  that  may  or 
shall  be  recovered  by  action  against  the  estate. 
And  especially  may  it  include  a  verdict  or  judg- 
ment rendered  against  the  bankrupt  before  the 
assignee  was  appointed.  The  spirit  of  the  Act 
seems  to  have  adopted  the  rule  in  equity  as  stated 
by  Lord  Mansfield,  viz. :  That  natural  equity 
requires  that  cross  demands  should  compensate 
each  other  by  deducting  the  less  from  the  greater, 
and  the  difference  only  is  the  sum  thai  can  be 
justly  due. 

It  may  be  objected  that  these  principles  have 
not  been  applied  to  this  case,  and  that  the  judg- 
ment stands  in  full  force.    Equity  permits  the 
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Court  to  consider  that  as  done  which  in  equity 
and  good  conscience  0ught  to  have  ^eendofu,  .  .  . 

We  may  entertain  doubts  as  to  the  mode  and 
correctness  of  our  reasoning  in  thb  case,  but  we 
have  no  doubt  of  the  correctness  of  our  conclu- 
sion— that  it  would  be  tmjust  to  suffer  this  judg- 
ment to  be  collected. 

Whereupon  Gifford  took  this  writ  and  appeal, 
assigning  for  error  the  action  of  the  Court. 

/ohn  C.  Hall  (^McCauUy  with  him),  for  ap- 
pellant and  plaintiff  in  error. 

We  submit  that  the  jurisdiction  of  the  Court 
to  decree  satisfaction  of  a  judgment  is  confined 
to  cases  of  actual  payment,  and  does  .not  exist 
where  there  is  an  alleged  payment  by  operation 
of  law,  arising  merely  from  the  existence  of  an 
equitable  defence.  A  judgment  might  be  equi- 
tably extinguished  by  a  failure  of  consideration, 
but  the  Court  cannot  summarily  satisfy  it  on 
proof  of  the  facts.  And  so  of  all  cases  of  merely 
equitable  or  legal  defences  by  way  of  set-off. 
They  are  not  payment  in  the  proper  and  legal 
sense  of  the  word. 

A  review  of  the  legislation  on  the  subject  for- 
tifies this  view.  Originally  the  Court  had  no 
power  to  direct  satisfaction.  Then  came  the 
Act  of  nth  April,  1856,  authorizing  the  pro- 
thonotary  to  enter  satisfaction  when  the  original 
instrument  is  produced,  with  plaintiff's  receipt 
endorsed  in  presence  of  two  witnesses,  and  the 
satisfaction  is  allowed  by  a  Judge's  certificate. 
Then  the  Act  of  27th  Aiarch,  1865,  authorized 
the  prothonotary,  under  the  direction  of  the 
Court,  to  satisfy  a  judgment  where,  by  the  pro- 
duction of  the  record,  it  appears  to  have  been 
fully  paid,  under  or  by  virtue  of  an  execution. 
Finally,  the  Act  of  14th  March,  1876,  authoriz- 
ing the  Court  to  direct  the  prothonotary  to  mark 
a  judgment  satisfied  of  record  where,  upon  the 
hearing  of  a  rule  for  that  purpose,  it  should  ap- 
pear to  the  satisfaction  of  the  Court  that  said 
judgment  has  been  fully  paid.  In  this  case,  the 
only  pa3nnent  found  by  the  Court,  or  alleged  by 
the  defendant  below,  was  a  mutual  extinguish- 
ment, resulting,  as  the  Court  thought,  from  the 
provisions  of  the  bankrupt  law.  We  submit  that 
this  was  not  payment  within  the  intent  and 
meaning  of  the  Act  of  Assembly  authorizing 
satisfaction  by  the  Court. 

A.  G.  Olmsted  {Newton  wA  ^r^^/iwith  him), 
contra. 

The  Act  permits  the  Court  to  decree  the  entry 
of  satisfaction  whenever  it  shall  appear  that  the 
judgment  has  been  fully  paid;  hence  anything 
which,  under  a  plea  of  payment,  would  defeat 
recovery  will  support  this  action  of  the  Court. 
The  Pennsylvania  rule  is  that  anything  which 
shows  that  ex  aquo  et  bono^  the  plaintiff  ought 
not  to  recover,  may  be  given  in  evidence  under 
this  plea. 


Labapee  v,  Pecholier,  a  W.  C.  C  R. 
King  V,  Diehl,  9  S.  &  R.  409. 
HaiUell  V,  Reiss,  i  Biun.  289. 


180. 


Oct.  4,  1880.  The  Court.  This  was  an 
application  to  the  Court  below  to  direct  a  judg- 
ment to  be  marked  satisfied.  The  application 
was  necessarily  made  under  the  Act  of  14th 
March,  1876,  because  the  power  of  the  Court  to 
make  such  an  order  without  the  verdict  of  a  jury, 
and  where  satisfaction  has  not  been  obtained  by 
execution  process,  exists  only  by  force  of  that 
statute.  It  had  been  decided  "by  this  Court  that 
even  upon  allegation  and  proof  of  payment  of  a 
judgment,  the  Court  had  no  power  to  strike  it  off 
or  direct  it  to  be  marked  satisfied,  and  that  the 
only  remedy  of  the  defendant,  in  such  a  case,  was 
to  apply  for  an  issue  to  determine  whether  the 
judgment  had  been  paid.  (Homer  &  McCann 
V.  Hower,  3  Wr.  p.  126.)  The  Act  of  1876, 
however,  did  confer  upon  the  Coiurts  of  Record 
in  this  Commonwealth,  in  which  judgments  were 
entered,  the  power  to  order  such  judgments  to  be 
marked  satisfied  upon  a  proper  application  and 
proofs.  The  language  of  the  Act  is  as  fol- 
lows:— 

[His  Honor  here  recited  the  terms  of  the  Act 
ut  supra,"]  The  power  thus  conferred  is  sum- 
mary in  character,  is  in  derogation  of  the  com- 
mon law,  and  is  a  denial  of  the  right  of  trial  by 
jury.  Of  course  it  must  be  limited  to  the  express 
language  of  the  Act  which  confers  it.  To  hold 
that,  under  this  Act,  everything  which  could  be 
given  in  evidence  under  the  plea  of  payment  in 
a  pending  adversary  proceeding  before  verdict, 
must  or  may  be  treated  as  actual  payment  after 
verdict  and  judgment,  would  be  a  very  wide  de- 
parture from  that  strict  construction  which  such 
legislation  requires.  The  letter  of  the  Act,  as 
well  as  its  manifest  spirit  and  meaning,  alike 
demand  that  the  exercise  of  the  pqwer  conferred 
by  it  should  be  limited  to  the  very  case  pre- 
scribed. That  case  is  actual  payment  in  fiill, 
but  such  is  not  this  case.  Instead  of  actual  pay- 
ment in  full,  the  defendant's  petition  shows  there 
was  no  payment  whatever  of  any  part  of  this 
judgment.  It  is  not  even  claimed  thiat  there  was 
a  right  of  set-off  against  it.  The  Coiut  below 
held  there  was  not,  and  of  that  decision  there  is 
no  complaint.  One  of  the  defendants  contends 
tKat  a  certain  judgment  which  he  recovered 
against  the  two  individuals  who  compose  the 
partnership,  plaintiffs,  in  the  present  case,  has 
paid  the  judgment  of  the  firm  against  him  and 
his  co-defendant  by  operation  of  law.  No  au- 
thority is  cited  in  support  of  this  position,  and 
we  have  no  knowledge  of  any.  The  very  doubt- 
ful merits  of  the  defence  set  up  under  the  bank- 
rupt law  do  not  require  consideration,  as  we 
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have  no  jurisdiction  to  apply  the  relief  invoked 
under  the  Act  of  1876  to  such  a  case. 

Judgment  reversed,  and  record  remitted  for 
further  proceedings. 

Opinion  by  Green,  J.   Paxson,  J.,  absent. 


March  15,  1880. 
Wright  V,  Funck. 

Evidence — Act  of  April  /J,  j86g — Competency 
of  a  surviving  partner  andvemior  of  a  chattel 
as  a  witness  for  the  vendee  upon  release  by  the 
vendee  from  liability  on  his  implied  warranty 
of  title — Relevancy  of  evidence  of  intimate  rela- 
tion of  parties — Replevin — Practices-Jury — 
Verdict^  what  not  improper. 

A  surviving  partner  and  vendor  of  a  chattel  when  re- 
leased by  his  vendee  from  liability  on  his  implied  war- 
ranty df  title  is  a  competent  witness  for  the  vendee. 

Evidence  of  intimacy  of  relation  of  parties  to  show  mo- 
tive for  reposing  confidence  is  not  irrelevant. 

Per  Curiam.  In  an  action  of  replevin  it  is  proper  for 
(he  jury  to  find  some  of  the  goods  for  the  plaintiff,  and  the 
rest  for  the  defendant.  Judgment  may  be  entered  upon 
such  a  verdict. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Replevin,  by  Josiah  Funck  against  Jonathan 
Wright,  to  recover  law  books  and  book-case 
alleged  to  have  been  unjustly  taken  and  detained 
by  the  defendant.  The  defendant  pleaded  non 
cepit  and  property,  and  specially  that  he  did  not 
take  the  books. 

Upon  the  trial,  before  Walker,  J.,  the  follow- 
ing material  facts  were  in  evidence :  The  Bibig- 
haus  library,  consisting  of  one  hundred  and 
ninety-three  law  books,  and  the  book-case,  were 
bought  by  Jacob  Light  and  Martin  Wengert, 
trading  as  Light  &  Wengert,  from  George  F. 
Meily,  who  gave  them  a  bill  of  sale  dated  April 
2  2, 1 85  4.  These  books  Light  &  Wengert  loaned, 
as  they  alleged,  to  Jonathan  Wright,  who  was  at 
the  time  insolvent  and  deeply  in  their  debt,  upon 
representations  made  by  him  that  if  he  had  the 
use  of  them  he  could  study  law,  and  be  ena- 
bled out  of  his  practice  to  discharge  his  indebt- 
edness to  them.  Wright,  who  had  been  engaged 
since  1849  in  buying  and  selling  grain  and 
making  flour,  bad  fail^  some  time  in  1853,  and 
his  property,  consisting  of  a  grist-mill  and  a  few 
acres,  had  been  bought  in  by  Wengert,  who  was 
hb  principal  creditor.  After  his  failure  he  in- 
dticed  Wengert  to  authorize  him  to  act  as  his 
agent  in  carrying  on  the  same  business  in  the 
same  place.  The  books  in  question  were  bought 
by  him  while  acting  as  their  agent,  and  were 
afterwards  removed  by  him,  without  their  con- 


sent, from  Jonestown  to  Pottsville.  Wright  in- 
volved Light  &  Wengert  in  heavy  losses,  who, 
finding  they  could  not  get  anything  out  of  him, 
sold  the  books  to  the  plaintiff,  giving  him  a  bill 
of  sale  for  them  dated  Jan.  7,  i860.  The  de- 
fendant refused  to  deliver  the  books  upon  the 
presentation  of  a  delivery  order  on  Jan.  1 3.  The 
plaintiff  produced  evidence  to  show  that  Wright 
had  on  several  occasions  said  that  the  books  be- 
longed to  Light  &  Wengert,  and  especially  that 
when,  on  Jan.  12,  i860,  a  levy  was  made  upon 
them  as  the  property  of  Wright,  under  a  writ  of 
testatum  fi.  fa.,  on  the  judgment  of  Stroh  v. 
Wright,  C.  P.  of  Lebanon  County,  No.  201, 
March  Term,  i860,  he  declared  that  Light  & 
Wengert  had  bought  and  paid  for  them  with  their 
money,  and  that  they  belonged  to  them. 

**  The  plaintiff  proposed  to  prove  by  the  wit- 
ness, Martin  Wengert,  who  has  been  released 
from  all  liabilities  on  his  implied  warranted  of 
title,  that  the  law  books  and  book-case  replev- 
ied in  this  case,  were  the  property  of  Light  & 
Wengert  at  the  time  the  same  were  sold  to  the 
plaintiff,  and  that  the  defendant  had  neither  title 
nor  right  to  the  possession  of  them,  that  the  said 
books  and  book-case  were  purchased  by  Light  & 
Wengert,  and  loaned  to  the  said  Wright  during 
their  pleasure,  with  the  understanding  that  if 
Wright  should  pay  them  for  the  same,  and  all  his 
indebtedness  to  them,  they  would  sell  them  to 
him;  and  with  the  further  understanding  that 
said  Wright  would  not  remove  them  from  the 
county  of  Lebanon,  that  Wright  never  paid  said 
Light  &  Wengert  one  cent  for  said  books  and 
case,  and  removed  them  out  of  Lebanon  County 
without  the  knowledge  or  consent  of  said  Light 
&  Wengert." 

The  defendant  objected  to  the  competency  of 
the  witness,  upon  the  ground  that  Jacob  Light, 
a  partner  with  the  witness,  under  the  firm  of 
Light  &  Wengert,  is  dead,  and  that  the  witness 
is  a  surviving  partner;  that  the  plaintiff  has 
proved  that  he  claims  the  said  matter  in  contro- 
versy, from  and  under  a  conveyance  from  Light 
&  Wengert,  made  in  the  lifetime  of  Light ;  that 
there  is  no  evidence  of  a  release  of  the  firm  of 
Light  &  Wengert  by  the  plaintiff,  but  if  there  were 
such  release  it  would  not  restore  the  witness  to 
competency;  that  the  death  of  Light  closes  the 
mouth  of  his  surviving  partner,  they  being  the 
grantors  of  the  thing  in  controversy  to  the  plain- 
tiff. Objection  overruled ;  exception,  (ist  as- 
signment of  error.) 

The  plaintiff  now  proposed  to  ask  the  witness 
why  be  had  such  confidence  in  Wright  as  to  give 
him  the  money  upon  his  bare  representations 
without  taking  any  vouchers  as  testified.  This 
was  offered  for  the  purpose  ot  showing  that  at 
the  time  the  money  in  question  was  given  to 
Wright,  that  he  was  or  represented  hin^elf  as  a 
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preacher,  and  that  there  were  religious  connec- 
tions between  them. 

Defendant  objected  that  the  evidence  pro- 
posed is  irrelevant  and  incompetent ;  that  they 
cannot  prove  such  facts  by  their  own  witness ; 
the  fact  that  Mr.  Wright  was  or  was  not  a 
preacher,  will  raise  a  new  issue  in  this  case,  an 
irrelevant  issue  in  which  the  jury  have  nothing 
to  do;  and  that  it  is  not  sufficient  to  induce  con- 
fidence nowadays  that  a  man  is  a  preacher;- 
that  it  is  not  evidence  in  chief,  but  should  be 
brought  out  in  chief,  if  at  all. 

The  Court.  It  seems  to  me  he  may  show 
an  intimate  relationship  between  himself  and 
Mr.  Wright,  the  evidence  is  that  he  placed  con- 
fidence in  Wright.  Admitted.  (2d  assignment 
of  error.) 

The  plaintiff  submitted  the  following  points, 
inter  alia  .•— 

(2)  If  the  jury  believe  that  Jonathan  Wright 
was  the  owner  of  these  books,  and  at  his  instance 
title  thereto  was  made  to  Light  &  Wengert,  that 
Light  &  Wengert  and  Wright  represented  the 
books  in  controversy  to  be  the  property  of  Light 
&  Wengert ;  and  the  sole  and  exclusive  purpose 
of  these  contrivances  was  to  give  a  false  color  of 
title  to  the  books  to  Light  &  Wengert,  and  cover 
them  up  from  the  grasp  of  the  creditors  of  Wright, 
this  was  a  fraud,  and  Wright  is  estopped  from 
setting  up  his  title  as  against  the  plaintiff  in  this 
action,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  is  a  bona  fide  piurchaser  for  value 
from  Light  &  Wengert  without  notice.  Answer, 
The  doctrine  of  estoppel  does  not  apply  unless 
Mr.  Funck  in  good  faith  was  induced  to  make 
the  purchase  of  the  books  by  reason  of  what 
Wright  said  which  was  communicated  to  the 
plaintiff  before  he  made  the  purchase.  The  pol- 
icy of  the  law,  however,  will  not  permit  a  party 
to  be  benefited  by  his  own  fraud  against  a  bona 
fide  purchaser  for  value  without  notice  of  such 
fraud.     (3d  assignment  of  error. ) 

(3)  If  the  jury  believe  that  Light  &  Wengert 
offered  to  sell  the  Meily  library  to  the  plaintiff, 
and  exhibited  to  him  their  bill  of  sale  from  Meily, 
and  that  they  also  offered  to  sell  to  said  plaintiff 
at  the  same  time  such  other  books  as  Wright  had 
afterwards  bought  and  paid  for  with  their  money; 
that  the  plaintiff  refused  to  buy  until  he  had 
ascertained  what  books  belonging  to  Light  & 
Wengert,  Wright  had  in  his  possession ;  that  to 
ascertain  this  fact,  he  issued  a  testatum  fi.  fa. 
on  the  Stroh  judgment  against  Wright,  directed 
to  the  sheriff  of  Schuylkill  County,  with  direc- 
tions to  make  a  levy  on  the  books  in  possession 
of  Wright;  that  a  levy  was  made  upon  the 
books  in  controversy;  that  the  defendant  de- 
clared to  the  sheriff  and  Wm.  R.  Smith,  Esq., 
the  attorney  of  the  plaintiff,  that  all  the  books 
levied  upon  and  afterwards  replevied,  belonged 


to  Light  &  Wengert ;  that  this  information  was 
afterwards  commimicated  to  the  plaintiff,  who 
thereupon  relying  upon  said  assertions  of  Wright, 
closed  the  purchase  of  the  books  in  controversy, 
and  caused  the  writ  of  replevin  to  issue  in  this 
case ;  Wright  is  estopped  and  precluded  from  set- 
ting up  his  title  to  the  property,  even  if  he  had 
any ;  for  by  his  representation  he  has  misled  the 
plaintiff  to  his  hurt.  Answer.  If  the  jury  find 
the  facts  as  stated  in  this  point,  then  we  affirm 
it;  if  the  plaintiff  acted  in  good  faith,  and  was 
induced  to  make  the  purchase  to  his  injury  by 
representations  made  by  defendant,  and  if  such 
representations  would  amount  to  a  firaud.  (4th 
assignment  of  error .^ 

Upon  the  close  ot  the  plaintiffs  testimony  the 
defendant  testified  that  he  had  bought  the  books 
from  Mrs.  Bibighaus,  that  Meily  had  paid  for 
them  with  the  understanding  that  Wright  should 
have  the  books  if  he  paid  for  them  within  a  cer- 
tain time,  that  he  paid  for  them  himself,  and 
took  possession  of  them,  and  that  Wengert  and 
he  agreed  together  that  whilst  the  books  belonged 
to  him  he  should  say  that  Light  &  Wengert  owned 
them,  for  the  purpose  of  evading  his  creditors. 
The  plaintiff,  in  rebuttal,  offered  in  evidence  the 
schedules  of  Wright,  who  was  adjudged  a  bank- 
rupt in  1868,  in  which  these  bool^  were  not 
claimed  by  him  as  assets. 

Verdict  in  favor  of  the  defendant  for  the  fol- 
lowing books,  viz.,  I  vol.  Parsons's  Equity 
Cases,  I  Brightly's  Nisi  Prius  Reports,  i  .Ajrch- 
bold's  Blac^tone,  4  vols.,  i  Binney,  i  Kent's 
Commentaries,  i  Kent's  Commentaries,  4  vols., 
I  Penna.  Law  Journal,  7  vols.,  i  Whiarton's 
Criminal  Law,  3d  edition,  i  Kerr's  Blackstone, 
vol.  I  to  4  of  Watts's  Reports,  Am.  Law  Registers 
from  '54  to  'S7,  i  Casey  and  22  Harris's  Reports, 
I  Binney's  Report,  Annual  Digest,  i  Binn's  Jus- 
tice, 2  vols.  Beck's  Medical  Jiurisprudence,  and 
with  (5)  five  dollars  damages ;  and  find  in  fitvor 
of  the  plaintiff  for  all  the  rest  of  the  books  in  con- 
troversy along  with  the  book-case.  Judgment 
was  entered  on  this  verdict 

The  defendant  took  this  writ,  assigning  for 
error  the  admission  of  the  plaintiff's  evidence 
excepted  to,  and  the  verdict. 

James  Ryan  and  B,  W.  Cumming,  for  plain- 
tiff in  error. 

Wengert  was  incompetent  to  testify,  and  it  was 
error  to  admit  his  evidence. 

Gavit  V,  Supplec,  2  Weekly  Notes,  561. 
Hanna  v.  Wray,  I  Id.  65. 

The  offer  to  prove  that  Wright  was  a  load 
preacher  in  order  to  show  that  in  that  character 
he  gained  the  confidence  of  light  &  Wengert  was 
clearly  irrelevant,  for  the  issue  was  solely  in  the 
ownership  of  the  books.  It  was  improper  to  ad- 
mit such  evidence,  for  it  tended  to  mislead  and 
prejudice  the  jury. 
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Light  &  Wengert  could  not  have  recovered 
the  library  in  an  action  of  replevin,  for  they 
were  $h  pari  deUcto  with  Wright.  Funck  bought 
with  full  notice  of  the  pretended  sale  of  the 
books  to  Light  &  Wengert,  and  with  full  knowl- 
edge that  they  belonged  to  Wright.  The  Court 
will  not  aid  the  plaintiff  to  recover  through  a 
fraudulent  contract.  Funck  was  not  an  innocent 
purchaser,  and  cannot  complain. 
Dannels  v.  Fitch,  8  fianr,  495. 
The  judgment  was  erroneous,  it  should  have 
been  de  retorno  habendo, 

Easton  v.  Worthington,  5  S.  &  R.  130. 
Guy  E,  Farquhar^  for  defendant  in  error. 
Wengert,  upon  release  from  all  liability  on  his 
implied  warranty  of  title,  was  clearly  a  compe- 
tent witness. 

Railroad  Company  v.  Quick,  11  Sm.  328. 
Rhines  v,  Baird,  5  Wr.  261. 
Smith  V.  Rutherford,  2  S.  &  R.  360. 

The  vendor  of  a  chattel  in  possession  at  the 
sale,  and  bound  to  the  vendee  upon  the  implied 
warranty  of  title,  is  incompetent  as  a  witness 
unless  released. 

Kusenberg  v.  Browne,  6  Wr.  173. 
Cadbury  v.  Nolen,  5  Barr,  320. 

When  the  interest  of  the  witness  is  collateral, 
his  competency  may  be  restored  by  release. 

The  Act  of  April  15,  1869,  rendered  no  one 
incompetent  as  a  witness  who  was  competent 
before  its  passage. 

Sheetz  v.  Hanbest,  31  Sm.  102. 

The  admission  of  evidence  to  show  motive  or 
reason  of  the  confidence  reposed  in  Wright  was 
perfectly  proper. 

Myre  v.  Ludwig,  i  Barr,  53. 

In  the  Mollie  Maguire  cases  it  was  held  com- 
petent for  the  Commonwealth  to  show  the  char- 
acter and  practices  of  the  Mollie  Maguire  Asso- 
ciation for  the  purpose  of  showing  the  motive  for 
their  conduct. 

Campbell  v.  Commonwealth,  3  Nor.  197. 

The  plaintiff  having  shown  a  perfect  title  and 
right  of  possession  to  the  books,  it  was  incompe- 
tent for  the  defendant  to  set  up  a  fraud  to  which 
he  was  a  party  to  defend  the  title,  even  assuming 
that  Light  &  Wengert  and  Funck  had  all  been 
parties  to  the  fraud. 

Blystone  v,  Blystone,  i  Sm.  373. 

The  order  for  the  delivery  of  the  books  was 
made  on  Jan.  13,  i860,  the  next  day  after  the 
declaration  of  the  defendant  in  the  levy  under 
Stroh's  judgment  that  the  books  belonged  to 
Light  &  Wengert. 

The  defendant  is,  therefore,  estopped  from 
denying  title  to  the  plaintiff. 
KeUy  V.  Eichman,  3  Wh.  419. 

Judgment  mav  be  entered  on  the  verdict  partly 
in  feivor  of  each  party  and  such  judgment  will 
be  sustained  on  an  action  in  replevin. 
/       Johnston  v.  Gray,  19  Pittsburgh  L.  J.  123. 


March  29, 1 880.  The  Court.  Wengert  was, 
without  doubt,  a  competent  witness.  He  was  no 
party  to  the  suit,  and  had  been  released  from  all 
liability  on  his  implied  warranty  of  title.  He 
would  have  been  a  good  witness  before  the  Act 
of  1869,  which  made  no  one  incompetent  who 
was  competent  before.  It  was  not  irrelevant  to 
show  the  intimate  relation  between  Wright  and 
Wengert.  The  answers  of  the  learned  Court  to 
the  plaintiff's  second  and  third  points  put  the 
case  to  the  jury  upon  the  true  question.  It  is 
certainly  proper  for  the  jury,  in  an  action  of  re- 
plevin, to  find  for  the  plaintiff  some  of  the  goods, 
and  as  to  the  rest  for  the  defendant,  and  judg- 
ment may  be  entered  on  such  a  verdict. 
Judgment  affirmed. 
^£R  Curiam. 


^fimvuxm  i^Ieas— Hah). 


C.  P.  of  Columbia  Co.  October,  i88a 

Orangeville  Mut.  Savings  Fund  and  Loan 
Association  v.  Young. 

Building  and  loan  associations — Act  of  i8S9 — 
By-law  fixing  minimum  rate  of  premium — /«- 
validity  of— Where  a  particular  loan  was  not 
made  in  pursuance  of  such  by-law^  nor  is  af' 

fected  thereby^  the  borrower  cannot  set  up  such 
violation  of  the  Act  as  a  defence  to  an  action 

for  the  loan. 

The  mere  fact  that  a  coiporation  has  adopted  an  ille^ 
by  law  does  not  absolve  its  debtors  from  compliance  with 
their  contracts  unaffected  by  the  objectionable  by-law. 

Although  a  by-law  of  a  loan  association,  chartered  under 
the  Act  of  1859,  fixing  a  minimum  rate  of  premium  below 
which  no  bid  will  be  received  is  illegal,  yet  the  contract 
of  a  borrowing  stockholder  is  binding,  unless  the  by-law 
operated  to  his  injury  in  that  particular  loan. 

If  no  bid  was  refused  the  borrower  because  it  was  be- 
low the  minimum  rate,  biit  the  loon  was  awarded  to  him 
upon  a  bid  by  himself  alone,  or  in  consequence  of  compe- 
tition with  other  bidders,  at  a  premium  above  the  mini- 
mum, he  was  not  injured  by  the  fact  that  an  illegal  rule 
had  been  established,  and  he  is  liable  for  the  premium  so 
bid. 

Stiles's  Appeal,  9  Weekly  Notes,  83,  distinguished.  | 

Rule  to  show  cause  why  judgment  should  not 
be  opened  and  the  defendant  be  let  into  a  de- 
fence. 

The  material  facts,  as  shown  by  the  petition  of 
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the  defendant,  in  support  of  the  rule  to  show 
cause,  and  the  answer  of  the  Association  plaintiff, 
were  these : — 

The  Orangeville  Mutual  Savings  Fund  and 
Loan  Association  is  a  corporation  organized 
under  the  general  Act  of  April  12,  1859  (P.  L. 
544),  relating  to  building  and  loan  associations. 
The  defendant,  Phineas  Young,  a  stockholder  in 
said  association,  bid  for  and  was  awarded,  at  a 
regular  meeting  of  the  association,  in  May,  1873, 
a  loan  of  {1000,  on  five  shares  of  stock,  at  a  pre- 
mium of  156  a  share,  he  being  the  highest  bidder, 
making  a  total  premium  of  I280,  and  he  received 
the  amount  of  the  loan,  less  the  premium.  The 
company  had  previously  passed  a  by-law  fixing  a 
minimum  rate  of  premium  below  which  no  bid 
would  be  received,  but  at  the  meeting  when  de- 
fendant contracted  his  loan  no  bid  below  the 
minimum  was  made  or  refused.  Default  having 
occurred  judgment  was  entered  against  the  de- 
fendant to  December  Term,  1873,  which  judg- 
ment was  revived  by  scire  facias. 

The  defendant,  in  his  petition,  alleged  that  he 
had  repaid  the  principal  sum  received  by  him, 
with  lawful  interest  thereon,  and  averred  that  the 
corporation,  by  reason  of  their  violation  of  the 
provisions  of  the  Act  of  April  15,  1859,  by  pass- 
ing the  above-mentioned  by-law,  were  only  enti- 
tled to  recover  the  actual  sum  loaned  with  lawful 
interest  thereon ;  and  prayed  that  the  judgfnent 
be  opened,  and  he  be  let  into  a  defence,  as  to 
the  excess  included  in  the  judgment. 

If.  £,  Smith,  for  the  rule,  contended  that  un- 
der the  ruling  in  the  recent  case  of  Stiles's  Ap- 
peal, the  rule  must  be  made  absolute. 

C.  W.  Miller^  contra. 

That  the  by-law  was  illegal,  under  Stiles's  Ap- 
peal, is  not  denied.  But  it  is  only  where  the  de- 
fendant shows  that  such  illegal  by-law  affects  the 
particular  loan  in  suit,  that  he  can  set  it  up  as  a 
defence.  This  limitation  is  expressly  recognized 
in  Stiles's  Appeal.  The  loan  here  was  not  in  any 
way  affected  by  the  by-law  in  question. 

Nov.  10, 1880.  The  Court  (after  stating  the 
facts).  Now  unless  the  defendant  is  entitled  to 
be  relieved  from  the  premium  he  is  still  in  arrear 
the  sum  claimed  by  the  plaintiff.  Why  should  he 
be  relieved?  The  money  was  sold  at  a  regular 
meeting.  Its  price  could  not  h^ve  been  affected 
by  the  minimum  rate  of  premium,  for  it  sold  for 
I24  a  share  above  that  rate.  The  defendant  did 
not  offer  a  bid  which  was  refused  because  below 
the  minimum,  but  a  bid  by  himself  alone  or  in 
conseauence  of  competition  with  other  bids  con- 
tracted to  take  money  at  the  sum  at  which  it  was 
struck  down  to  him.  It  is  difficult  to  understand 
how  he  could  have  been  injured  by  the  fact  that 
an  illegal  rule  had  been  established  by  the  asso- 
ciation when,  under  the  facts  disclosed,  that  rule 


could  have  no  application.  Surely  the  mere  fact 
that  a  corporation  has  adopted  an  illegal  by-law 
does  not  absolve  its  debtors  from  compliance  with 
their  contracts  uninfluenced  by  the  by-laws. 

It  is  contended  by  counsel  for  the  defendant 
that  Stiles's  Appeal  (9  Weekly  Notes,  ^3)  goes 
this  length.  I  do  not  so  understand  that  case. 
On  the  contrary,  the  single  point  decided  by  it  is 
that  where  a  minimum  has  been  fixed,  and  the 
defend^uat  makes  his  loan  at  the  fixed  premium, 
and  was  refused  it  at  a  lower  rate,  the  contract 
not  being  made  in  accordance  with  the  statute  is 
usurious.  It  is  expressly  held  in  that  case  that  it 
is  for  the  defendant  to  prove  that  he  was  refused 
the  loan  below  the  rate  fixed ;  that  the  plaintiff 
may  meet  the  evidence  of  the  defendant  on  that 
subject  by  counter  evidence.  If,  as  now  con- 
tended, the  mere  fact  that  a  minimum  has  been 
fixed  inakes  all  bids  of  premium  nugatory,  no 
proof  need  be  made  other  than  to  show  the  exist- 
ence of  the  by-law — such  is  not  the  law  as  held 
in  that  case.  It  is  unlawful  for  such  an  associa- 
tion to  borrow  money  from  banks  to  loan  to 
stockholders.  But  a  borrower  cannot  avail  him- 
self of  the  illegal  act  by  showing  the  practice  of 
the  association  in  this  respect ;  it  wiU  not  avail 
him  as  a  defence  unless  he  can  show  that  the 
money  loaned  to  him  was  so  borrowed.  In  other 
words,  it  is  no  defence  against  the  perfonnance 
of  his  obligation  by  the  defendant  that  the  rules 
of  the  association  may,  under  certain  facts,  ope- 
rate injuriously.  The  question  is,  has  the  lule 
been  applied  to  his  injury.  That  he  bid  a  ruinous 
sum  as  a  premium  is  not  to  be  doubted,  but  that 
he  bid  that  sum  because  of  any  rule  of  the  asso- 
ciation is  not  to  be  presumed  in  the  face  of  the 
facts  set  forth  in  the  answer  of  the  plaintiff. 

The  judgment  now  sought  to  be  opened  is  a 
revival  by  scire  facias  of  the  original  ludgment, 
No.  206,  Dec.  Term,  1873,  the  consideration  of 
which  cannot  be  properly  considered  under  this 
rule ;  but  as  the  question  is  important  not  only 
in  this  but  in  other  cases,  I  will  dispose  of  it  as 
if  on  a  rule  to  open  that  judgment.  Holdine 
that  no  grounds  are  laid  for  opening  the  revived 
judgment,  nor  for  attacking  the  consideration  of 
the  original  judgment,  this  rule  must  be  dis- 
charged.- 

Rule  discharged. 

Opinion  by  Elwell,  P.  J. 


C.  P.  No.  3.  Nov.  6,  iS&x 

McEntee  y.  Thomas  et  aL 

Mechanic's  lien — A  claim  for  curbing  and 

paving  is  not  within  the  Act, 
Rule  to  strike  off  mechanic's  claim. 
This  was  a  mechanic's  claim  filed  against 
premises  No.  1734  Master  Street,  for  the  sum  of 
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$109.83,  "  being  a  debt  contracted  for  fxirnish- 
ing  and  laying  Belgian  block  pavement  and  re- 
setting curb  in  front  of"  said  premises^  etc. 
This  rule  was  taken  on  the  ground  that  the  work 
and  materials  were  not  of  such  a  character  as  to 
sustain  a  mechanic's  claim. 

Wm.  IT.  Burnett (yi\i\i  him S.  C.Perkins),  for 
the  rule. 

No  mechanic's  lien  can  be  sustained  for  the 
work  and  materials  furnished  in  this  case;  it 
should  have  been  filed  as  a  municipal  claim^  if 
at  all. 

Pierce  Archer,  contra. 

The  Court.    Rule  absolute. 


C  P.  No.  3.  November  27,  i88o. 

Schneider  V.  Schneider. 

Practice — Answer  in  divorce  nunc  pro  tunc — 

When  it  will  not  be  permitted. 

Rule  to  show  cause  why  the  respondent  should 
not  be  permitted  to  file  an  answer  in  divorce 
nunc  pro  tunc. 

The  affidavit  of  the  respondent  set  forth  that 
by  reason  of  his  poverty  he  was  unable  to  pro- 
cure counsel  to  represent  him  before  the  exam- 
iner appointed  in  this  case  until  the  eighth  day 
of  November^  1880;  that  on  November  3, 1880, 
he  attended  in  person  the  only  meeting  held ; 
that  he  did  not,  however,  cross-examine  the  wit- 
nesses for  the  libellant,  hieing  too  ignorant  of  the 
English  language  to  question  them  himself,  and 
being  unrepresented  by  counsel ;  that  he  desired 
to  oppose  the  application  for  divorce,  and  he 
wished  to  have  an  opportunity  to  testify,  to  pro- 
duce witnesses,  and  as  he  is  now  represented 
by  counsel,  to  cross-examine  those  of  the  libel- 
lant. 

Furth,  for  the  rule,  cited — 
Ptol^ng  V,  Pftulding,  i  Wesi^ly  Notes,  159. 

KelleyyContTdL. 

The  Court.  (Ludlow,  P.  J.).  Upon  all  the 
&cts  as  they  now  appear  to  us  we  think  we  should 
not  interfere  and  permit  an  answer  to  be  filed 
nunc  pro  tunc. 

Rule  discharged. 


C  P.  No.  4.  Oct.  30,  i88o. 

Spaulding  v.  Barber. 
Demurrer — Pleading —  Practice —  Insufficiency 

or  inconsistency  of  counts  of  amended  narr,  to 

be  decided  on  demurrer ^  not  on  motion  for 

leave  to  file  the  same. 

Rule  for  leave  to  file  amended  narr. 

P.  W.  Patton,  for  the  rule. 

It  is  proposed  to  substitute  the  amended  narr. 
for  the  oki  narr. 


Af,  Arnold,  contra. 

The  amended  narr.  has  five  inconsistent  and 
incongruous  counts,  and  changes  the  cause,  not 
merely  the  form,  of  action. 

Tmb  Court.  We  will  not  on  a  motion  to  file 
an  amended  narr.  under  the  Act  of  1871  decide 
questions  of  pleading  which  ought  to  be  raised 
by  a  demurrer.  Let  the  amended  narr.  be  filed, 
and  its  sufficiency  may  be  argued  upon  a  de- 
murrer. 

Rule  absolute. 

Oral  opinion  per  Thayer,  P.  J. 


(!^r^  Jans*  Court. 


Oct.  19,  i88a 
Callahan's  Estate. 
An  agreement  to  re-convey  real  estate,  does  not 
always  have  the  effect  of  a  mortgage — Con- 
veyance in  extinguishment  of  a  debt — When 
failure  to  present  claim  at  audit  will  not  debar 
claimant  from  presenting  it  after  adjudication, 
and  before  final  distribution. 
Sur  exceptions  to  adjudication. 
At  the  audit  of  this  estate  the  following  claims 
were  presented  by  William  C.  Houston :  (i)  A 
preferred  claim  for  ^1200  for  one  year's  rent  of 
premises,  Nos.  2013,  2015,  and  2017  Locust  St., 
leased  by  him  to  decedent ;  (2)  a  claim  for  $500, 
being  rent  of  same  premises  for  five  months 
prior  to  the  year  before  decedent's  death ;  and 
(3)  a  claim  upon  a  judgment  bond  executed  by 
decedent,  amounting  with  interest,  less  certain 
credits,  to  $1066.22.     It  was  shown  that  two  of 
these  premises,  Nos.  2015  and  2017  Locust  St., 
were  conveyed  by  decedent  to  claimant,  and 
that  these  properties  were  then  leased  by  him  to 
the  decedent  for  five  years  with  the  agreement 
that  "  the  lessee  shall  have  the  right  and  privi- 
lege at  any  time  during  said  term  of  purchasing 
from  said  lessor  or  his  heirs  or  assigns  the  prem- 
ises hereby  demised  for  the  price  or  sum  of 
$8000,  subject  as  respects  each  of  Nos.  2015  and 
2017  Locust  Street  to  a  yearly  ground  rent  of 
$^o,  and  upon  payment  in  addition  of  whatever 
balance  of  principal  and  interest  there  may  be 
found  to  be  due  at  the  time  of  such  payment  on  a 
certain  bond  executed  by  said  lessee  to  said  lessor 
for  the  sum  of  $1197.54,  and  bearing  even  date 
herewith."    These  claims,  although  opposed  by 
creditors,  who  alleged  that  the  conveyance  by  de- 
cedent to  the  claimant  was  a  mortgage,  and  not  an 
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absolute  conveyance  in  fee  simple)  were  allowed 
by  the  Auditing  Judge  (HaKNa,  P.  J.),  who  held, 
**  That  there  was  no  evidence  which  would  jus* 
tify  holding  the  conveyance  by  decedent  to  the 
clsumant  to  be  a  mortgage,  and  not  an  absolute 
conveyance  in  fee-simple.  The  authorities  cited 
by  the  counsel  for  creditors  are  not  applicable  to 
the  present  case.  Here  there  was  no  advance  of 
money  by  the  claimant  to  the  decedent,  and  to 
secure  which  the  conveyance  was  made  by  the 
latter. 

^<  On  the  contrary  the  facts  all  go  to  show  that 
decedent  was  antecedently  largely  indebted  to 
claimant,  and  that  the  conveyance  was  made  in 
part  payment  of  the  debt,  and  to  secure  the 
balance  the  decedent  gave  at  the  same  time  his 
judgment  bond. 

'*  The  claimant  was  previously  the  owner  of 
2013  Locust  Street,  and  the  decedent  being 
anxious  to  have  this  and  the  two  he  lately  owned, 
2015  and  2017,  for  the  purpose  of  his  livery  sta- 
ble business,  secured  from  the  then  owner  a 
lease  for  all  three,  and  from  the  liberality  of  the 
lessor,  who  had  been  his  friend,  the  option  of 
purchasing  all  three  during  the  term  of  five 
years  upon  paying  a  fixed  valuation  and  the  bal- 
ance of  his  former  indebtedness.  This  is  a  com- 
mon every-day  transaction,  and  is  yet  to  be  con- 
strued as  a  mortgage  and  not  a  conveyance  in 
fee. 

<'  It  is  also  a  question  of  intention  whether  a 
deed  is  a  mortgage  or  is  only  a  provision  for  a 
repurchase  by  the  vendor,  ana  this  can  be  deter- 
mined not  only  by  the  instrument  itself,  but  by 
extrinsic  circumstances. 

"  Without  further  consideration  of  the  subject 
it  is  sufficient  to  refer  to  the  cases  of  Allegheny 
IL  R.  Co.  V.  Casey  (29  P.  F.  S.  84) ;  Stoever 
V.  Stoever  (9  S.  &  K.  446) ;  Haines  v.  Thom- 
son (20  P.  F.  S.  438) ;  Spering's  Appeal  (10  P. 
F.  S.  199). 

**  The  claims  of  Wm.  C.  Houston  are  allowed." 

To  this  finding  exceptions  were  filed. 

Z.  W.  Barringer  (with  him  W.  H,  Peace), 
for  exceptants. 

The  deed   of  conveyance  by  decedent   to 
claimant  and  the  lease  of  claimant  to  decedent, 
each  bearing  the  same  date  and  forming  one  and 
the  same  transaction,  show  that  the  former  was 
intended  to  be  in  law  but  a  mortgage  and  not  an 
absolute  conveyance  to  the  claimant  in  fee.    In 
confirmation  of  this  view,  that  it  is  simply  a 
mortgage  and  the  equity  of  redemption  and  fee 
in  the  property  remained  in  the  decedent,  it 
appears  that  the  claimant  as  landlord  never  col- 
lected any  rent  imder  his  lease  from  its  date 
down  to  the  death  of  decedent. 
Harper's  Appeal,  14  Sm.  315. 
Haines  v.  Tnomson,  20  Sm.  438. 
Kunkle  v.  Wolfersbeiger,  6  "Watts,  126. 


Johnson  v.  Gray,  16  S  &  R.  364. 

Brown  v.  Nickle,  6  Barr,  391. 
T.  A.  Porter  (with  him  /  B.   Toumeni), 
contra. 

The  deed  and  lease,  although  both  bear  the 
same  date,  do  not  in  law  make  a  mortgage ;  the 
fee  to  these  premises  is  in  the  claimant,  and  has 
been  from  the  delivery  of  the  deed.  In  the  deed 
two  properties  are  conveyed;  in  the  lease  thru 
are  demised.  The  consideration  to  be  paid  in 
case  the  lessee  desires  to  repurchase  the  premises 
within  five  years  is  entirely  different  from  that 
recited  in  the  conveyance  by  him  to  the  claimant. 
Although  the  lessor  never  collected  rent,  tlie 
lease  was  never  disputed  by  the  decedent,  who 
occupied  and  used  the  premises  from  the  date  of 
the  lease  until  his  death. 

Stoever  v.  Stoever,  9  S.  &  R.  446. 

Conway  c.  Alexander,  7  Cranch,  218. 

Haines  v.  Thomson,  supra. 

Coote  on  Mortgages,  1 1  and  22. 

Lane  v.  Shears,  I  Wend.  433. 

Spering's  Ap.,  ID  Sm.  199. 

Frick's  Ap.,  6  Norris,  331. 
The  law  of  Pennsylvania  provides  that  the 
preferred  debts  must  be  paid  in  full,  which  of 
course  includes  interest,  and  the  pro  rata  pay- 
ment only  takes  place  between  creditors  of  the 
same  class,  and  there  is  no  intention  to  make 
any  deduction  from  the  debts  of  a  prior  class  in 
order  to  let  in  those  of  a  later. 

Scott  on  Intestate  Law,  186. 

Shultz's  Ap.,  II  S.  &  R.  184. 
/,  P,  Kennedy  presented  the  claim  of  G.  W. 
Marsh,  a  creditor,  who  was  prevented  by  sick- 
ness from  receiving  notice  of  the  audit  or  ai^)ear- 
ing  at  the  time  fixed  for  it. 

Though  a  creditor  neglect  to  present  his  claim 
within  the  time  prescribed  by  law,  he  has  a  right 
to  come  in  on  the  fund  at  any  time  before  an 
actual  distribution. 

Smith's  Estate,  i  Ash.  352. 
October  30,  1880.  The  Court.  To  what 
extent,  when  the  decedent  made  the  conveyance 
of  his  two  Locust  Street  properties,  taking  back 
a  lease  with  an  agreement  for  a  reconveyance, 
any  previous  indebtedness  from  him  to  his  ven- 
dee constituted  an  element  of  the  transaction, 
does  not  appear;  but  that  the  debt  for  which  the 
bond  of  the  same  date  was  given  was  intended 
to  be  secured,  is  clear  from  die  stipulation  that, 
in  addition  to  the  sum  specified  to  be  paid  for 
the  reconveyance,  **  whatever  balance  of  {Minci- 
pal  and  interest  there  may  be  found  to  be  due  at 
the  time"  on  such  bond,  shall  also  be  paid* 

There  may  undoubtedly  be  cases  where  a  con- 
veyance is  accepted  by  a  creditor  in  satisfaction 
and  extinguishment  of  the  debt;  and  where, 
therefore,  there  being  no  longer  any  debt  to 
secure,  an  agreement  to  reconvey  cannot  have 

I  the  effect  of  turning  the  transaction  into  a  mort- 
gage.   Such  were  the  cases  of  Spering's  Appeal 
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(10  Smith,  199);  Haines  v.  Thomson  (20 
Smith,  438),  etc.  But  in  the  face  of  the  pro- 
vision with  regard  to  thb  bond,  it  is  not  easy  to 
see  how,  in  the  present  instance,  the  convey- 
ance can  be  said  to  have  extinguished  the  debt. 

Nor  is  it  material  that  the  agreement  to  recon* 
vey  assumed  the  shape  of  a  lease,  or  that  besides 
the  property  embraced  in  the  deed,  it  included 
another  property  that  was  not. .  As  was  said  in 
Kunkle  v.  Wolfersberger  (6  Watts,  130),  "  It  is 
too  late  to  say  that  what  was  intended  as  a 
security  for  money  may  become  a  conditional 
sale  by  the  accidental  or  designed  form  of  the 
transaction."  In  Hiester  v.  Maderia  (3  W.  &  S. 
584),  the  conveyance  was  effected  by  means  of  a 
^erifiTs  sale;  and  in  Houser  v,  Lamont  ^5  Smith, 
311),  by  an  Orphans*  Court  sale.  (See  also 
Harper's  Appeal,  14  Smith,  315.) 

The  question,  however,  is  one  involving  title 
to  real  estate,  and  not  simply  affecting  the  rights 
of  the  exceptants  to  an  increase  of  dividend  in 
the  present  distribution. 

Should  we  now  hold,  contrary  to  the  opinion 
of  the  Auditing  Judge,  that  the  decedent's  con- 
veyance operated  only  as  a  mortgage,  and  that 
the  owner^ip  of  the  lands  remained  in  him,  we 
should  next  be  asked  for  an  order  of  Court  for 
their  sale  for  payment  of  d^bts.  With  the  title 
thus  imsettled,  no  sale  would  be  practicable  ex- 
cept at  a  ruinous  sacrifice ;  and  it  is  by  no  means 
certain  that  the  views  of  the  Auditing  Judge  may 
not  be  those  adopted  by  the  Court  of  final  re- 
sort. 

Under  all  the  circumstances  of  the  case  we 
have  therefore  concluded  to  dismiss  the  excep- 
tions/r^/^rm^,  thus  placing  the  matter  in  shape 
for  speedy  review,  with  the  least  possible  expense 
and  trouble  to  the  parties  interested. 

The  claim  of  G.  W.  Marsh  having  been  ad- 
mitted by  both  accountant  and  creditors,  and  the 
failure  to  present  it  at  proper  time  having  been 
explained,  we  think  he  should  be  permitted  to 
participate  in  the  distribution. 

The  adjudication  is  therefore  amended  so  as  to 
include  Ins  name  in  the  list  of  creditors  whose 
claims  are  allowed.  Counsel  will  prepare  a 
schedule  of  redistribution,  which,  upon  approval 
by  the  Auditing  Judge,  will  be  substituted  for  that 
heretofore  made. 

Exceptions  dismissed /r^/^rma  and  adjudica- 
tion as  amended  confirmed. 

Opinion  by  Penrose,  J. 


November  13,  i88a 
Rice's  Estate. 
Minors'  estates — Under  what  circumstances  a 
foreign  guardian  may  interfere  with  ward's 

estate  in  this  Commonwealth — Acts  of  March 

2g,  1832 y  April  21  y  i8s6,  and  May  2S,  1871 

— Practice. 

Sur  p^ition  for  citation  to  administrator  to 
show  cause  why  he  should  not  enter  additional 
security. 

The  petitioner  set  forth  that  she  is  the  guar- 
dian of  the  person  and  estate  of  William  J.  Rice, 
a  minor,  appointed  by  the  Probate  Court  of 
Jackson  County,  Michigan;  that  the  father  of 
the  minor  died  in  the  city  of  Jackson,  Michigan, 
on  or  about  October  10,  1879,  possessed  of  per- 
sonal property  within  the  jurisdiction  of  this 
Court,  and  letters  of  administration  were  granted 
thereon  by  die  register  of  this  county  on  October 
31,  1879,  to  Michael  Rice.  That  said  adminis- 
trator has  not  filed  any  inventory  as  required  by 
law,  and  petitioner  is  also  informed  and  believes 
that  the  estate  of  said  decedent  has  been  wasted 
and  mismanaged  by  said  Michael  Rice.  She 
therefore  prayed  a  citation  to  him  to  show  cause 
why  he  should  not  enter  additional  security,  or 
be  dismissed  from  his  office  as  administrator. 

Fow  6*  Anderson,  for  petitioner. 

November  20, 1880.  The  Court.  It  is  clear 
the  petitioner  has  no  standing  in  this  Court. 
The  Act  of  March  29,  1832  (Purdon,  412,  pi. 
36),  expressly  declares:  '<No  appointment  of 
guardian,  made  or  granted  by  any  authority  out 
of  this  State,  shall  authorize  the  person  so  ap« 
pointed  to  interfere  with  the  estate  or  control  the 
person  of  a  minor  in  thisState."  This  remained 
the  law  until  it  was  afterwards  considered  expe- 
dient by  the  Legislature  to  authorize  foreign 
guardians  and  others  acting  in  a  fiduciary  rela- 
tion to  transfer  the  public  loans  of  the  State,  of 
the  city  and  county  of  Philadelphia,  stocks  and 
loans  of  banks  and  incorporated  companies,  and 
collect  the  interest  and  dividends  thereon. 

The  several  statutes  upon  the  subject  provided 
no  further,  and  the  only  esoqpe  from  the  prohi- 
bition contained  in  the  Act  referred  to  was  in  the 
proviso  that  the  **  foreign  guardian  may,  at  the 
discretion  of  the  Court,  be  appointed  by  the  Or- 
phans' Court  having  jurisdiction,  on  giving  secu- 
rity for  the  due  performance  of  his  trust."  The 
question  arose  in  Estate  of  Wm.  Colesbury  (i 
Phil.  Rep.  300),  upon  the  application  of  a  foreign 
guardian  to  pay  over  moneys  of  decedent's  mi- 
nors. But  the  petition  was  refused,  Thomp- 
son, C.  J.,  citinff  the  Act  of  1832,  and  saying 
"  the  order  sought  for  would  be  directly  at  vari- 
ance with  the  spirit  of  the  statute,  as  it  would 
most  certainly  enable  the  foreign  guardian  most 
effectually  to  interfere  with  the  estate  of  the  mi- 
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nors,  by  placing  it  entirely  beyond  the  control 
of  the  Court,  and  taking  away  all  jurisdiction 
over  it."  The  Court  further  held  the  proper 
practice  to  be  that  indicated  by  the  proviso  to 
the  Act.  The  result  of  this  application  probably 
prompted  the  passage  of  the  Act  of  April  21, 
1856  (Purdon,  412,  pi.  37-38),  whereby  it  is 
provided  that  **  in  sudi  cases  where  any  guardian 
and  his  ward  may  both  be  non-residents  of  this 
State,  and  such  ward  is  entitled  to  property  of 
any  description  in  this  State,  such  guardian,  on 
producing  satisfactory  proof  ...  by  cer- 
tificates, according  to  the  Acts  of  Congress  in 
such  cases,  that  he  has  given  bond  and  security 
in  the  State  in  which  he  and  his  ward  reside  in 
double  the  amount  of  the  value  of  the  property 
as  guardian,  and  it  is  found  that  a  removal  of  the 
property  will  not  conflict  with  the  terms  or  limi- 
tations attending  the  right  by  which  the  ward 
owns  the  same,  then  any  such  guardian  may  de- 
mand or  sue  for  and  remove  any  such  property 
to  the  place  of  residence  of  himself  and  ward." 
And  by  the  second  section  of  the  Act,  if  the  pre- 
vious requisites  have  been  complied  with,  the 
non-resident  guardian  may  be  authorized  to  re- 
ceive the  estate  and  property  of  his  wards,  and 
the  resident  guardian,  executor,  or  administra- 
tor, as  the  case  may  be,  discharged.  But  the 
Legislature  was  careful  not  to  extend  this  privi- 
lege "to  the  citizens  of  any  State  in  whitih  a 
similar  Act  does  not  exist  or  may  not  hereafter 
be  passed." 

The  question  as  to  the  right  of  a  foreign  guar- 
dian to  sue  in  the  courts  of  this  State  directly  arose 
in  Verrier  v.  Vender  (7  Phil.  Rep.  618),  in  which 
it  was  held  by  Wiluams,  J.,  at  Nisi  Prius,  that 
no  such  right  could  be  recognized  either  in  a  suit 
at  law  or  in  equity,  unless  such  guardian  was  duly 
appointed  and  authorized  by  the  Orphans*  Court 
having  jurisdiction,  on  giving  security  as  pro- 
vided by  the  Act  of  1832.  This  was  decided  in 
1870,  and  the  Act  of  1856  does  not  seem  to  have 
been  brought  to  the  attention  of  Justice  Wil- 
liams, as  he  makes  no  reference  to  its  pro- 
visions. 

In  the  present  case  both  guardian  and  ward  are 
non-residents^  and  it  does  not  appear  that  the 
former  has  entered  security  in  double  the  amount 
of  the  minor's  property,  which  is  necessary  to 
entitle  her  to  **  demand  or  sue  for"  such  prop- 
erty, nor  that  a  similar  Act  has  been  passed  by 
the  Legislature  of  Michigan  reciprocally  extend- 
ing the  privilege  now  sought  for  to  the  citizens 
of  this  State. 

The  Acts  of  1832  and  1856  are  in  pari  mate- 
ria^ and  both  in  force.  Under  the  former  the 
petitioner  has  no  right  whatever  to  appear  as  a 
complainant  in  this  Court,  and  under  the  latter 
her  petition  is  so  radically  defective  that  no 
proceedings  can  be  had  upon  it.     A  further  Act 


(May  25,  1871)  was  passed  modifying  the  strict 
requirements  of  the  Act  of  1856,  whereby  it  is 
rendered  discretionary  with  the  Court  to  authorize 
payment  of  a  legacy  or  distributive  share  belong- 
ing to  a  minor  to  his  foreign  guardian  upon  the 
certificate  of  the  Probate  Judge,  etc.,  that  secu- 
rity sufficient  to  secure  the  faithful  appropriation 
of  the  money  so  paid  over  has  been  duly  entered. 
But  the  prior  Acts  referred  to  are  not  repealed. 
For  the  reasons  stated,  the  petition  is  dismissed 
Opinion  by  Hanna,  P.  J. 


O.  C.  of  Dauphin  Co.  March,  i88a 

Bogle's  Estate. 

Catching  bargains — Expectant  heirs  and  legatees 
Unfair  advantage — Under  what  circumstances 
a  purchise  of  a  legctcy  payable  at  a  future 
time,  at  a  usurious  discount,  will  be  set  aside 
in  equity,  notwithstanding  the  party  imposed 
upon  wcu  of  full  age — Frctud  upon  testator, 
Sur  exceptions  to  auditor's  report. 
Ralph  Bogle,  by  his  will  directed  that  the  re- 
mainder of  his  estate  should  be  equally  divided 
among  his  children,  and  further  provided  as  fol- 
lows : — 

"In  regard  to  my  three  children  who  are  in  their  mi- 
nority, I  direct  that  the  interest  on  their  shares  he  applied 
to  their  education  and  support  by  their  gnardian  nntilthcy 
arrive  at  the  age  of  twenty-one  years  respectively;  thai 
each  to  receive  of  the /rmii>i/,  $2000  per  annum  nntH 
they  arrive  respectively  at  the  age  of  twenty-five  years,  and 
from  that  time  until  they  reach  twenty-eight,  respectively, 
the  som  of  $3000  per  annum ;  when  they  arrive  respec- 
tively at  this  age  then  the  whole  principal  and  interest  to 
be  paid  to  them." 

Charles  E.  Bogle,  a  son  of  the  testator,  entitled 
under  the  above  clause,  after  attaining  the  age 
of  23  years  entered  into  an  agreement  with  one 
Isaac  Sticker,  of  the  following  character,  as 
shown  by  the  testimony  before  tifie  auditor  :— 

Sticker  was  a  money-lender  living  at  Milton, 
Pa.,  with  whom  Charles  E.  Bogle  had  had  deal- 
ings prior  to  the  transaction  detailed  below.  In 
April,  1877,  Charles  applied  to  him  for  a  loan 
of  $3000,  upon  the  security  of  his  expected  re- 
ceipt of  ^3000  upon  his  arrival  at  25  yeais  of 
age,  which  would  happen  in  Febniary,  1879.  It 
was  stipulated  that  the  rate  of  interest  should  be 
18  per  cent,  per  annum.  Charles  executed  at 
Milton  an  assignment  of  his  vested  interest  in  ex- 
pectancy in  the  said  sum  of  ^3000 ;  but  the  par- 
ties finding  upon  application  to  the  guardian  and 
trustee  of  Charles  (Ex-Governor  Pollock)  that 
the  amount  due  Bogle  in  February,  1879,  ^^ 
be  about  ^3500,  instead  of  $3000,  thesiove con- 
tract was  modified  so  as  to  cover  the  additional 
$500 ;  Jthe  assignment  executed  at  Milton  was 
destroyed,  ^d  a  new  assignment  was  executed 
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and  deJivered  in  Philadelphia.  This  paper, 
dated  April  ii,  1877,  recited  that  under  the 
above  clause  of  the  will,  a  legacy  of  I3S00 
**  will  be  due  and  payable  to  the  said  Charles  E. 
Bogle  on  the  i6th  day  of  February,  1879,"  ^^^ 
that  **  Isaac  Sticker,  of  Milton,  has  agreed  to 
purchase  said  legacy,  and  has  purchased  the 
same,  for  the  sum  of  $3500,  which  sum  the  said 
Isaac  Sticker  has  this  day  paid  to  the  said  Charles 
£.  Bogle ;"  and  witne4ed  that  said  Bogle  abso- 
lutely sold  and  assigned  the  aforesaid  legacy  or 
amount  to  Sticker.  Bogle  also  gave  a  letter  of 
attorney  for  its  collection,  and  a  written  authority 
to  the  executors  and  to  his  trustee  to  pay  it 
over  to  Sticker  when  due. 

The  consideration  passing  from  Sticker  to 
Bogle  was  shown  to  be  as  follows : — 

Cash  (in  two  sums  to  pay  judgments  against 
Bogle),  $75;  $60;  also  in  money,  ^357.50  I492  50 

Mortgage,  due  to  Sticker  by  Bogle  242  50 

Note,  Sticker  to  Bogle  @  6  mos.  without  inte- 
rest 576  63 

Note,  Sticker  to  Bogle  @  12  mos.  without  in- 
terest 576  63 

Note,  Sticker  to  Bogle  payable  Feb.  16,  1879    S^o 

Bogle  also  executed  a  collateral  agreement 
that  any  costs  or  expenses  which  Sticker  might 
incur  in  enforcing  or  defending  his  claim  to  the 
legacy  should  be  deducted  from  the  amount  of 
the  last  note  of  ^500. 

The  above  mentioned  mortgage  of  ^242.50 
had  been  given  for  a  former  loan  at  18  per  cent, 
interest.  Sticker  afterwards  took  up  the  above 
notes  as  follows : — 

For  the  6  mos.  note  or  ^576.63  he  paid  $558. 
For  the  12  mos.  note  of  ^576.63  he  paid  500. 
For  the  note  payable  Feb.  '79,  of  500  he  paid  ^250. 

Thus  the  actual  cash  value  paid  by  Sticker  was 
about  $2000. 

Before  the  legacy  was  payable,  Bogle  gave 
notice  to  his  trustee  not  to  pay  the  money  to 
Sticker,  whereupon  the  trustee  filed  his  account 
in  the  Orphans'  Court  showing  a  balance  of 
I35 18.98,  which  account  was  by  agreement  re- 
ferred to  an  auditor  (Geo.  H.  Irwin)  to  report 
distribution. 

Before  the  auditor  Sticker  claimed  to  receive 
tZS<^f  under  the  above  assignment.  He  testi- 
tified  that  the  transaction  was  an  absolute  pur- 
chase by  and  sale  to  him  of  the  legacy  at  a  cer- 
tain discount — about  ^1080.  Bogle  testified 
that  the  transaction  was  one  of  loan ;  that  he 
originally  agreed  to  borrow  ^2000,  on  the  se- 
curity of  the  expected  ^3000^  for  which  he  was 
to  pay  interest  at  the  rate  of  18  per  cent,  (the 
rate  paid  in  former  dealings),  and  that  although 
the  assignment  was  drawn  as  an  absolute  sale,  it 
was  intended  and  understood  by  both  parties  as 
security.  The  attorney  who  drew  the  document 
(James  B.  Roney)  testified  that  he  prepared  it  in 

Vol.  IX.— 17 


pursuance  of  the  wish  expressed  by  both  the  par- 
ties, that  he  should  draw  a  bill  of  sale  **  as  tight 
as  a  Philadelphia  lawyer  could  draw  it  .  .  . 
and  I  tried  to  do  it." 

The  auditor  found  the  transaction  to  be  a  sale, 
and  not  a  loan,  and  reported,  inter  alia^  as  fol- 
lows :— 

*'  It  was  urged  that  even  if  the  facts  shoyld 
demonstrate  a  sale,  the  bargain  was  an  imcon- 
scionable  one,  and  so  repugnant  to  justice  that 
equity  would  relieve  Bogle  from  his  contract. 
There  is  perhaps  no  doubt  that  contracts  of  this 
kind  made  with  improvident,  reckless,  and  neces- 
sitous heirs  expectant  are  set  aside  by  the  Courts 
either  for  fraud  upon  the  parties,  or  for  fraud 
upon  a  third  person,  that  is  the  ancestor.  Such 
cases  were  cited  on  argument,  but  they  have  no 
bearing  on  the  facts  of  this  case.  There  is  no 
allegation  of  fraud  practised  by  Sticker,  the 
piurchaser,  and  no  proof  indicative  of  any  in 
all  or  any  part  of  the  circmnstances.  Bogle  was 
entirely  capable  of  assent,  and  competent  to  act 
as  he  did :  he  was  twenty-four  years  of  age  at 
the  date  of  the  assignment,  was  married,  and  had 
been  in  business  several  years  up  to  the  present 
contest ;  every  act  of  his  was  in  confirmation  of 
his  bargain,  for  he  presented  when  they  became 
due,  and  received  the  money  on  the  three  notes. 
He  was  as  fully  informed  as  he  could  be  or  as 
Sticker  was  of  everything  relating  to  the  subject- 
matter.  The  legacy  was  vested,  there  was  no 
contingence  connected  with  it ;  his  interest  in  it 
had  begun  nineteen  years  before  thb  contract 
was  made ;  it  was  quite  as  susceptible  of  bargain 
or  sale  as  any  other  of  his  property,  and  free 
from  the  control  or  claim  of  any  third  person 
whatever.  It  may  be  that  the  bargain  was  a  losing 
one  to  Bogle,  as  Sticker  meant  it  to  be  a  profitable 
one  to  himself;  but  it  is  only  one  of  numberless 
instances  where  the  improvidence  and  reckless- 
ness of  one  man  give  opportunity  for  the  exercise 
of  the  thrift  of  another.  But  <  a  man  may  be  as 
honest  in  making  a  profitable  bargain  as  a  bad 
one ;  and  the  law  does  not  require  him  to  pay  a 
full  price  if  the  person  he  is  dealing  with  is  will- 
ing to  take  less.  The  owner  of  property  may 
sell  it  for  very  little  or  give  it  away  for  nothing, 
if  he  thinks  fit ;  and  however  unreasonable  his 
conduct  may  seem,  his  will  alone  is  sufiicient  to 
avouch  the  act.'  (Davidson  v.  Little,  10  Harris, 
245,  252.)  If  the  vendor  was  thoroughly  ac- 
quainted with  every  fact  which  it  was  necessary 
for  him  to  know ;  if  he  was  twenty-one  years  of 
age,  and  of  sound  mind ;  if  there  were  no  cir- 
cumstances which  gave  the  vendee  an  improper 
control  over  him  amounting  to  mental  imprison- 
ment ;  if  in  ^ort  the  vendee  behaved  honestly, 
and  the  vendor  was  able  to  act  like  a  free  man, 
with  his  eyes  open,  then  the  one  had  a  right  to 
sell  and  the  other  to  buy  on  any  terms  they  saw 
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proper  to  agree  upon.  The  law  will  never  inter- 
fere between  the  parties  themselves,  to  set  aside 
an  honest  contract  which  they  have  voluntarily 
made. 

**  There  can  be  in  this  case  no  pretext  for 
complaint,  except  that  the  price  paid  by  Sticker 
is  not  commensurate  with  the  value  of  the  legacy, 
but  it  is  as  frequently  decided  by  the  Courts,  as 
the  point  is  made  that  inadequacy  of  price,  how- 
ever gross,  is  not  sufficient  to  annul  a  contract 
of  sale,  or  to  set  aside  a  conveyance  (Davidson 
V,  Little,  supra]  Harris  v,  Tyson,  12  Harris, 
347 ;  Cummings's  Appeal,  17  P.  F.  Smith,  404)  ; 
though  in  this  case  there  is  some  testimony 
showing  that  in  Sticker's  opinion  the  circum- 
stance of  this  legacy  having  been  in  the  hands 
of  a  testamentary  guardian  without  security  for 
some  twenty  years,  and  not  being  due  for  two 
years  after  its  purchase,  lent  more  than  a  com- 
mon risk  to  his  investment.  Nor  was  it  of  any 
consequence  that  Bogle  was  a  poor  man.  (Har- 
ris V,  Tyson,  supra,)  If  it  is  the  business  of 
courts  to  reform  the  contracts,  and  mould  the 
consequencfes  of  the  recklessness  or  improvidence 
of  persons  of  responsible  years,  acting  with  full 
knowledge  of  the  circumstances,  and  to  restrain 
others  dealing  with  them  to  only  such  advan- 
tages as  would  be  gained  in  the  bargain  made 
between  equally  shrewd  persons,  the  standard  of 
the  measure  of  ability  to  contract  as  well  as  of 
the  rate  of  gain,  would  be  constantly  shifting  to 
adjust  itself  to  the  various  specific  circumstances 
of  every  case.  Wlioever  has  the  right  to  give 
has  the  right  to  dispose  of  the  same  as  he  pleases. 
(Ashhurst  v.  Given,  5  W.  &  S.  323.)  It  is  not 
essential  to  the  validity  of  a  contract  that  the 
consideration  should  be  adequate  in  point  of  ac- 
tual value,  the  law  having  no  means  of  deciding 
this  matter.  There  being  no  incompetency  to 
contract,  no  violation  of  the  law,  no  fraud  prac- 
tised in  the  making  of  the  agreement,  it  would 
be  unwise  to  interfere  with  the  free  exercise  of 
the  judgment  and  will  of  the  parties  by  not  per- 
mitting them  to  be  the  sole  judges  of  the  benefits 
to  be  derived  from  their  bargains.  (Chitty  on 
Contracts,  31.) 

**  The  auditor  therefore  awards  out  of  the  bal- 
ance in  the  hands  of  James  Pollock,  testamentary 
guardian  of  Charles  E.  Bogle,  the  sum  of  ^3500 
to  Isaac  Sticker." 

To  this  finding  exceptions  were  filed  by  Bogle. 
W,  M.  Mervine  and/.  M,  Moyer,  for  except- 
ant. 

(i)  The  contract  was  usurious,  and  the  assign- 
ment was  a  colorable  shift  to  avoid  the  Statute  of 
Usury. 

Chamberlain  v.  Mcanrg,  8  W.  &  S.  36. 

Bosler  v,  Rheem,  23  Sm.  54. 

Greene  v.  Tyler  &  Co.,  3  \Vr.  361. 

Int.  Co.  V.  Bruner,  I  Weekly  Notes,  147. 

Evans  v.  Negley,  13  S.  &  R.  218. 


Where  the  negotiations  commenced  on  an  in- 
terest basis,  or  where  interest  was  proposed  or 
demanded,  and  it  ended  in  a  sale  or  assignment, 
with  the  view  of  securing  more  than  six  per  cent 
interest,  it  falls  within  the  Statute  of  Usury,  and 
must  be  set  aside. 

Fitzsimons  v,  Baum,  8  Wr.  32. 
(2)  The  contract  is  grossly  unconscionable. 
It  is  in  the  nature  of  a  post  obit  contract,  and 
cannot  be  sustained.  Equity  will  exercise  its 
power  to  protect  the  heedless  and  necessitous 
person  against  the  designs  of  the  calculating  ra- 
pacity which  the  law  constantly  denounces,  and 
of  guarding  the  distress  frequently  incident  to 
the  owners  of  unprofitable  reversions.  Equity 
constantly  grants  relief  in  what  are  called  catch- 
ing bargains  with  heirs  and  expectants.  Equity 
considers  the  circumstances  or  conditions  of  the 
parties  contracting  from  weakness  on  one  side 
and  usury  on  the  other,  or  extortion  and  advan- 
tage taken  of  that  weakness;  the  nnconsdon- 
ableness  being  the  ground  of  action. 

Story's  Eq.,  sec.  334,  335. 
Such  contracts  operate  as  a  fraud  upon  tbe 
bounty  of  the  ancestor,  and  disappoint  his  in- 
tentions. 

Bojmton  9.  Hubbard,  7  Mass.  112,  119,  120. 

Story's  Eq.,  sec.  342,  344.  347- 
In  such  cases  it  is  not  alone  the  fraud  but  the 
example  and  the  pernicious  consequences  which 
constitute  the  groimd  for  relief. 

Gwjmne  v,  Heaton,  i  Brown's  Chan.  Rep.  9. 

Boynton  v,  Hubbard,  7  Mass.  122. 
Paying  18  per  cent,  and  receiving  instead  of 
cash  long  time  notes  without  interest,  brings  the 
case  within  the  rule  laid  down  in — 

Rose  V,  Dickson,  7  Johns.  196. 

Eagleson  v.  Shotwcll,  1  John,  Ch.  536. 

Hine  v*  Handy,  Id.  6. 

Foster  v.  Kilber,  I  Paige,  543. 

Pratt  V,  Adams,  7  Paige,  615. 

In  Twifleton  v.  Griffith  (i  P.  Williams,  310), 
the  Lord  Chancellor  set  aside  an  assignment  of 
this  kind  on  payment  of  the  money  advanced 
land  legal  interest,  on  the  ground  of  its  being  an 
unconscionable  bargain.  The  same  principle  is 
held  in — 

Attorney  General  v.  Brown,  i  Wilson,  323. 

Bemy  v,  Pitt,  3  Ver.  13. 

Davis  V,  Duke  of  Marlborough,  2  Swanston,  147  sftd 
notes. 

In  Bamardiston  v,  Lingood  (2  Atkyns,  134). 
the  Lord  Chancellor  denounced  such  an  agree- 
ment as  ''  a  catching  bargain  against  a  necessi- 
tous and  improvident  heir." 

James  J,  Chamberlain  and  Thos,  J,  Barger, 
contra,  relied  on  the  principles  and  authorities 
referred  to  by  the  auditor. 

April,  1880.  The  Court  (after  stating  the 
facts).  We  have  no  doubt  that  this  buancss 
commenced  as  a  loan  at  Milton^  as  the  sum  of 
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J 1080  to  be  deducted  from  the  I3000  in  expect- 
ancy tends  to  show.  Also  the  effort  made  by 
Sticker*  to  prove  before  the  auditor  that  Bogle 
had  made  oath  that  he  never  would  contest  the 
claim  of  Sticker  on  account  of  usury.  Why 
make  such  an  oath,  or  exact  it,  if  there  was  no 
loan?  Nothing  was  said  in  presence  of  Mr. 
Hac!:enburg  about  a  loan  when  he  drew  the  first 
writings,  nor  would  there  be  if  the  design  was  to 
extort  unreasonable  and  illegal  interest — eighteen 
per  cent.  1  No  doubt  he  understood  it  as  a  sale, 
and  so  drew  the  writings,  a^  desired  by  both.  It 
is,  perhaps,  the  course  ordinarily  pursued  on 
such  occasions.  The  writings  are  fair  on  their 
iace,  and  show  nothing  illegal,  but  courts  would 
be  very  stupid,  says  Mr.  Justice  Woodward,  in 
Fitzsimons  v,  Baum  (8  Wright,  45,  46),  if  they 
did  not  look  beyond  the  writings  to  discover  the 
true  transaction. 

We  may  safely  say  that  in  all  of  these  ques- 
tions of  usury  the  more  carefully  and  strongly 
the  writings  are  drawn,  the  more  necessary  to 
receive  parol  evidence  to  overturn  them,  and 
contradict  all  that  is  set  forth  on  their  face.  It 
was  decided  as  far  back  as  Chamberlain  v.  Mc- 
Clurg  (8  W.  &  S.  36),  that  a  party  is  not  .pre- 
vented from  showing  in  contradiction  of  the 
writing  that  the  transaction  was  usurious.  The 
same  doctrine  has  been  held  in  very  many  cases 
since.  We  have  no  doubt  that  when  the  bar- 
gaining commenced,  and  when  the  writing  was 
drawn  at  Milton,  it  was  to  secure  a  usurious 
loan ;  but  that  will  not  preclude  the  parties  from 
making  a  new  contract  afterwards  in  Philadelphia 
for  a  different  sum  of  money  and  on  different 
terms.  When  they  went  there  it  was  for  the 
double  purpose  of  finding  how  much  was  due 
from  the  guardian,  and  what  liens  might  by  pos- 
sibility be  found  to  exist  against  it.  They  then 
made  a  new  contract,  as  prepared  and  proved  by 
Mr.  Roney.  That,  we  are  satisfied,  was  one  of 
sale  and  not  a  loan  of  money.  This  we  found 
not  on  the  oath  of  either  party,  but  on  the 
writing  and  the  oath  of  Mr.  Roney.  The  whole 
transaction  between  the  parties  shows  it. 

We  next  come  to  another  and  more  important 
point.  Was  the  transaction  such  as  should  be  sup- 
ported and  enforced  in  a  Court  of  Equity — the 
Orphans*  Court?  We  find  Bogle,  a  young  man 
between  twenty-three  and  twenty-four  years  of 
age,  having  been  engaged  in  the  grocery  business 
for  two  or  three  years,  to  all  appearances  pretty 
closely  pressed  for  money,  borrowing  from  Mr. 
Sticker,  or  his  wife,  some  <52ooo,  at  a  rate  of  in- 
terest of  18  per  cent,  per  annum,  and  applying  to 
the  same  person  for  a  new  loan  at  like  rate,  this 
on  the  security  of  his  patrimony — in  the  hands  of 
his  gtiardian  and  not  due  for  a  little  over  a  year. 
We  find  him  aflerwards  selling  the  claim  at  a  dis- 
count of  at  least  ^1000,  receiving  in  payment 


the  discharge  of  two  small  judgments  amounting 
in  all  to  S 1 35,  the  balance  due  on  a  former  mort- 
gage, I200,  some  I357  in  money,  some  small 
expenses  paid,  and  notes  at  6  and  12  months, 
$S1^'^3  each,  some  I250  of  a  discount  on  the 
I500,  and  at  least  one  of  the  notes,  if  not  both, 
shaved  at  a  discount  of  about  18  per  cent.  Mr. 
Bogle  swears  that  he  was  to  have  the  money  when 
wanted. 

The  question  before  the  auditor  was,  Is  this 
such  an  oppressive  and  fraudulent  advantage 
taken  of  Bogle  under  the  circumstances  as  will 
entitle  him  to  relief  in  equity  ?  We  must  premise 
that  his  guardian,  who  had  looked  after  his 
affairs  for  many  years,  and  who  stood  in  loco 
parentis y  is  not  made  acquainted  with  the  in- 
tended sale.  He  testified  that  he  knew  nothing 
of  the  transaction  in  this  particular ;  we  receive 
different  testimony  from  Sticker,  whom  we  do 
ndt  believe  when  he  comes  in  conflict  with  a 
disinterested  witness  like  Governor  Pollock. 
Bogle  makes  a  sale  in  advance  of  a  legacy,  not 
due  for  over  a  year,  at  a  very  heavy  discount,  and 
all  paid  in  notes,  which  it  is  said  could  be  better 
sold  at  a  discounjt  than  could  a  legacy.  Is  not 
this  catching  a  bargain  from  one  having  an  estate 
in  expectancy  ?  Does  it  not  amount  to  a  fraud 
in  law  ?  Mere  inadequacy  of  price  is  not  gene- 
rally a  ground  for  setting  aside  a  contract,  yet 
in  cases  of  this  sort  it  has  been  held  sufficient  to 
set  aside  a  sale.  In  Story's  Eq.  Juris.,  sees. 
335-337,  this  doctrine  is  applied  to  those  having 
estates  in  expectancy  only,  but  it  goes  much 
further  and  embraces  those  having  vested  interests, 
if  not  at  their  command,  and  the  owner  is  neces- 
sitous. (Idem,  sees.  337,  338).  It  throws  on 
the  purchaser  the  burden  of  proving  that  he  paid 
full  price.  Young  and  expectant  heirs  are  fre- 
quently relieved  on  the  same  principle,  as  post 
obit  obligations.  (Sect.  348.)  A  host  of  au- 
thorities are  cited  for  this.  In  i  Maddock,  Ch., 
62,  we  find  the  same  doctrine  and  applied  still 
further  to  any  one  dealing  with  an  expectancy. 
(See  pp.  118,  119,  120.") 

But  the  conveyance  ir  set  aside  must  generally 
be  done  on  the  purchase-money  being  refunded 
with  interest.  In  the  leading  case  of  Chester- 
field 9.  Janssen  (i  Leading  Cases  in  Equity,  Hare 
&  Wallace's  Edition,  p.  541)  the  whole  subject 
is  fully  examined.  We  may  also  cite  to  the  same 
effect  the  doctrines  laid  down  by  Chancellor 
Kent  ;  see  notes  to  same  work,  p.  590.  (See  also 
Juzan  V,  Toulmin,  9  Alabama,  663 ;  an  opinion 
by  CoLViN,  J.,  Jenkins  v,  Pye,  12  Peters,  241.) 
All  agree  as  to  the  general  doctrine,  that  mere 
inadequacy  is  no  ground  for  setting  aside  a  sale, 
but  noake  an  exception  in  favor  of  heirs  in  ex- 
pectancy of  an  estate  whether  vested  or  contin- 
gent. 

The  case  presents  these  principles  in  brief.    A 
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father  desirous  of  securing  an  adequate  mainte- 
nance for  his  minor  son,  places  his  patrimony  in 
the  hands  of  a  testamentary  guardian,  fixing  the 
amount  to  be  applied  to  his  support  annually, 
until  he  should  attain  the  age  of  twenty-five  years, 
thereby  pretty  clearly  showing  that  until  he 
attained  that  age  he  would  not  be  capable  of 
managing  his  own  affairs  with  judgment.  About 
eighteen  months  before  reaching  that  age  a  busi- 
ness man  of  mature  years  bargains  with  him  for 
the  purchase  of  the  whole  balance  at  a  discount 
in  all  of  over  33  per  cent.,  after  learning  from 
the  guardian  the  precise  amount  which  would  be 
coming.  This  we  consider  is  taking  advantage 
of  the  situation  of  a  necessitous  young  man  in 
buying  his  expectancy,  and  is  what  the  law  will 
not  tolerate.  It  defeats  the  object  of  the  father  in 
tying  up  the  estate  of  his  son,  in  the  hands  of  the 
guardian,  to  prevent  its  being  squandered. 

It  is  therefore  ordered  that  out  of  the  money 
paid  into  the  Orphans'  Court  there  be  first  applied 
the  expense  of  the  audit  and  other  costs,  and 
that  there  be  next  paid  the  amount  paid  by 
Sticker  to  Bogle  with  legal  interest  thereon  from 
the  time  of  payment  until  the  same  was  deposited 
in  the  Orphans'  Court,  and  that  the  case  be  re- 
ferred back  to  the  auditor  to  fix  the  amount 
due,  and  the  residue  of  the  fund  we  adjudge  to 
Charles  E.  Bogle. 

Opinion  by  Pearson,  P.  J. 

[Cf,  Nevill  V,  Snelling,£Dglish  High  Court,  Ch.  Div., 
43  L.  T.  (N.  S.)  244.] 


O.  C.  of  Adams  Gmnty. 

Wolfs  Estate. 

Decedents  estate — Legacies,   when    chargeable 

upon  land. — Advancements —  Widatv's  dower — 

Act  of  Aprils,  1833. 

Sur  exceptions  to  auditor's  report. 

The  testator,  by  his  will,  after  providing  for 
the  payment  of  his  debts  and  funeral  expenses, 
devised  as  follows : — 

**  I  will  unto  my  beloved  wife,  Anna  Mary,  the  one- 
third  of  all  my  personal  estate,  and  the  annual  interest  of 
the  one-third  of  all  my  real  estate,  and  in  lieu  of  the 
three-hundred-dollar  law,  her  home  at  my  residence  dur- 
ing her  life  if  she  so  desires.  I  will  unto  my  daughter, 
Harriet  Rife,  the  annual  interest  of  one  thousand  dollan 
during  her  Ufe.  I  give  and  bequeath  unto  my  grandchil- 
dren of  my  daughter  Leah  Emlet,  deceased,  as  follows : 
Winsadore  Emlet,  Mary  Emlet,  and  Elmyra  Emlet  each 
one  hundred  dollars  one  year  after  my  decease,  and  fifty 
dollars  to  John  Emlet  one  year  after  my  decease,  and  four 
hundred  dollars  to  each  of  the  three  youngest  children  of 
my  daughter,  Leah  Emlet,  deceased,  one  year  after  my 
decease. 

'« I  will  that  Adkin  George  Wolf  and  Christina  Wolf, 
diildren  of  my  son,  Henry  Wolf,  shall  each  have  a  full 
share  with  my  hereafter  named  children.  I  further  give 
unto  Christina  Wolf  my  piano,  if  she  remains  with  me 
until  my  decease. 


"  I  will  and  bequeath  unto  my  following  named  chH* 
dren,  Mary  Ann  Hearshey,  intermarried  with  Samuel 
Hearshey,  Rebecca  Mowrey,  intermarried  with  John 
Mowrey,  Caroline  Etxler,  intermarried  with  WiUam 
Etzler,  Jacob  Nathaniel  Wolf,  Washington  B.  Wolf,  Dr. 
Henry  Wolf,  share  and  share  alike.  And  such  charges 
as  I  have  made  against  my  children  or  legatees  shall  be 
considered  as  advancements. 

"  My  further  will  and  meaning  is  that  if  any  of  my 
children  or  legatees  should  go  or  attempt  to  go  to  law,  or 
make  any  objection  to  this  my  last  will  and  testament, 
shall  not  inherit  anything  out  of  my  estate." 

The  audiR)r,  to  whom  the  account  of  the  ex- 
ecutors was  referred,  reported,  inter  alia,  as 
follows: — 

"There  were  several  questions  raised  as  to 
how  this  estate  should  be  distributed  under  the 
will.  The  counsel  for  the  widow  claimed  that 
she  was  entitled  to  one-third  of  all  the  testator's 
personal  property,  including  the  charges  against 
the  heirs  in  ascertaining  it;  and  that  the  legacies 
are  not  to  affect  or  diminish  this  one-third  of  the 
personal  estate  bequeathed  to  the  widow,  bat 
are  to  be  taken  out  of  the  proceeds  of  the  sale 
of  real  estate. 

"The  counsel  for  Dr.  Henry  Wolf,  and  Adkin 
George  Wolf,  and  Christina  Wolf,  minor  chil- 
dren of  Dr.  Henry  Wolf,  claimed  for  each  of 
these  children  a  share  equal  to  the  rest  of  the 
residuary  legatees  under  a  clause  of  the  will,  and 
objected  to  bringing  any  of  the  advancements 
into  hotchpot  for  the  purpose  of  ascertaining  the 
widow's  third  of  the  personalty. 

"  The  counsel  for  the  other  legatees  also  ob- 
jected to  bringing  the  advancements  into  hotch- 
pot for  the  purpose  of  ascertaining  the  widow's 
third,  and  demanded  that  the  debts,  expenses, 
and  legacies  be  paid  out  of  the  personal  estate  if 
sufficient,  etc 

"  In  the  consideration  of  the  second  question, 
viz.,  out  of  which  fund  are  the  debts  and  lega- 
cies payable,  it  was  contended  on  the  one  hand, 
very  properly,  that  the  personal  estate  is  the  pri- 
mary fund  for  their  payment.     ..... 

**A  careful  examination  of  the  will  before  ns 
tends  to  convince  one  that  there  is  a  sufficient 
blending  of  the  realty  and  personalty,  in  con- 
templation of  law,  to  charge  land  with  the  pay- 
ment of  debts  and  legacies  on  a  deficiowry  of 
the  personal  estate.  The  law  implies  an  inten- 
tion of  the  testator  so  to  charge  land  from  a 
devise  of  the  residue  of  his  estate  generally. 
(Mellon's Appeal,  10 Wright,  175.)  There issuch 
a  devise  in  this  case 

<<But  if  the  debts,  expenses,  and  legacies  are 
to  be  paid  from  the  personal  estate,  there  will  be 
a  large  deficiency,  and  the  legatees  will  have  to 
do  with  very  little  or  nothing  at  all. 

'  It  was  manifestly  the  intention  of  the  testa- 
tor to  provide  amply  for  his  widow.  Mrs,  Wolf 
is  an  aged  woman ;  in  fact,  in  too  feeUe  a  con* 
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didon  to  appear  before  your  auditor.  It  would 
not  be  just  to  attribute  to  her  husband  the  inten- 
tion of  allowing  her  but  a  small  portion  of  his 
personal  estate,  when  by  a  more  liberal,  and  at 
the  same  time  legitimate  construction  of  his  will, 
that  intention  can  be  interpreted  to  be  to  pro- 
vide for  her  more  bountifully.  It  is  also  to  be 
presumed  that  he  intended  the  special  legatees 
shonld  have  the  benefit  of  his  bequests.  They 
are  a  daughter  and  the  seven  children  of  a  de- 
ceased daughter.  If  the  debts  and  expenses  are 
IMiid  out  of  the  personal  estate  before  the  lega- 
cies, the  widow's  third  of  the  balance  will  be 
very  small  in  comparison  with  the  whole  estate, 
and  there  will  not  be  enough  left  to  pay  the  pe- 
cuniary legacies.     .     .     . 

"  If  the  debts  and  expenses  are  paid  first,  Mrs. 
Wolf  is  only  entitled  to  one-third  of  I1416.24, 
or  I473.08,  leaving  {944.16  to  meet  the  pecu- 
niary legacies  of  {2550.  If  the  legacies  are 
paid  first,  the  following  will  be  the  showing:  the 
widow's  share,  to  wit,  one-third  of  all  the  person- 
alty $2429.00^;  pecuniary  legacies  I2550.00, 
leaving  a  deficiency  of  nearly  four  thousand  dol- 
lars. Distribute  this  personal  fund  as  we  may, 
there  will  not  be  enough  to  satisfy  all  the  claims 
on  it,  if  it  is  the  only  fund  out  of  which  they 
are  to  be  paid.  But  tlie  estate  of  Henry  Wolf 
is  large  and  abundantlyable  to  meet  all  the  pro- 
visions of  his  will.  This  of  itself  is  not  sufficient 
to  justify  a  construction  im warranted  by  anything 
else,  nor  should  we  give  it  any  such  importance. 
It  can  be  used,  however,  as  an  element  in  arriv- 
ing at  the  intention  of  the  testator ;  it  is  only  in 

this  light  we  view  it Therefore,  we 

find  a  sufficient  blending  of  the  personal  and 
real  estate  in  the  will  of  Henry  Wolf  to  charge 
the  payment  of  debts,  expenses,  and  legacies  on 
the  fund  arising  from  the  sale  of  real  estate  after 
the  personal  fund  has  been  exhausted ;  we  also 
find  that  Anna  Mary  Wolf,  widow  of  the  testa- 
tor, should  be  paid  one-third  of  the  personal 
fund,  unaffected  by  the  debts  and  pecuniary 
legacies ;  and  we  shall  report  a  distribution  of 

thus  estate  accordingly The  debts 

and  expenses  have  been  paid  out  of  the  personal 
fund.  We  also  direct  the  expenses  of  this  audit 
to  be  paid  from  the  same  fund.  The  balance 
shall  go  toward  paying  the  wjdg;«v  her  share 
under  the  will.  The  residue  oifner  share  shall 
be  retained  by  her  out  of  the  fund  in  her  hands 
as  trustee." 

To  these  findings  of  the  auditor  exceptions 
were  filed  by  Polly  Hearshey  //  a/.,  legatees. 

Daviii  Wilis,  for  exceptants. 

Wm.  A.  Duncan,  for  widow  and  trustee. 

,    Sept.  21, 1877.    The  Court.    The  main  sub- 

'ject  of  consideration  in  this  contention  is  the 

will  of  Henry  Wolf,  deceased.   It  is  a  legitimate 


presumption  that  its  provisions  were  contem- 
plated, conceived,  and  framed  in  knowledge  of, 
and  conformably  with,  the  law  of  the  land,  un- 
less the  contrary  distinctly  appears.  The  testa- 
tor's first  direction  is  that  all  his  debts  and  the 
expenses  and  charges  shall  be  paid  as  soon  as 
possible  after  his  decease.  He  then  gives  to  his 
wife  the  one-third  of  all  his  personal  estate,  and 
the  annual  interest  of  the  one-third  of  all  his  real 
estate,  *'and  in  lieu  of  the  three-hundred-dollar 
law  her  home,'*  at  his  residence  during  her  life, 
if  she  so  desires.  Have  we  not  here  disclosed 
full  knowledge  of  the  law  on  the  part  of  testator, 
and  a  manifest  intention  to  conform  to  its  pro- 
visions in  the  premises  ?  Have  we  not  a  striking 
analogy  to  the  Act  of  1833,  which  starts  out  with 
directing  that  the  real  and  personal  estate  of  a 
decedent  remaining  after  payment  of  all  just 
debts  and  legal  charges,  which  shall  not  have 
been  sold  or  disposed  of  by  will,  shall  be  divided 
and  enjoyed  as  therein  provided;  first,  the 
widow  being  entitled  to  one- third  part  of  the 
real  estate  for  the  term  of  her  life,  and  to  one- 
third  part  of  the  personal  estate  absolutely.  Did 
Henry  Wolf  intend  more  for  his  widow  than 
this  ?  If  so,  the  will  does  not  show  it,  in  our 
judgment. 

The  testator  died  possessed  of  personal  estate 
amounting,  according  to  its  appraised  value,  to 
$7287.01,  and  seized  of  a  considerable  quantity 
of  valuable  real  estate.  The  only  reference  he 
makes  to  the  latter  in  his  will  is  in  the  clause  we 
have  mentioned,  providing  for  the  widow. 

In  the  disposition  of  his  estate  otherwise,  he  . 
has  blended  the  personal  and  real,  and  therefore 
the  auditor  is  necessarily  right  in  finding  the  land 
charged  with  the  payment  of  the  legacies,  but 
not  with  debts  when  there  is  no  deficiency  of  the 
personal  estate.  We  apprehend  the  auditor  has 
provided  more  liberally  for  the  widow  than  the 
testator  has,  and  has  erred  in  his  conclusion  and 
distribution.  The  widow  should  be  no  more  a 
favorite  than  any  other  legatee.  What  did  the 
testator  intend  ?  We  answer,  from  our  reading 
of  the  will,  he  at  least  permitted  the  personal 
estate,  as  by  law  directed,  to  be  charged  first 
with  the  debts  and  expenses,  and  then  gave  her 
the  one-third  of  it,  as  it  turns  out,  the  one-third 
of  the  sum  of  $1416.24  less  share  of  expenses  of 
audita  thus  leaving  a  balance,  to  which  must  be 
added  so  much  of  the  assets  as  will  pay  the  pe- 
cimiary  legacies.  One-third  of  the  purchase- 
money  of  the  real  estate  has  been  set  apart  to 
the  widow,  as  shown  by  the  accounts  of  the 
trustees,  to  be  kept  at  interest  for  her,  and  the 
residue  remaining  after  payment  of  the  balance 
of  pecuniary  legacies  should  be  distributed  with 
the  advancements  among  the  residuary  legatees. 

We  must  follow  the  auxiinal  rule  that  the  per- 
sonal estate  of  a  deceased  constitutes  the  primary 
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and  natural  fund  for  the  payment  of  his  debts, 
and  that  it  must  be  so  applieid,  unless  it  be  ex- 
pressly or  by  plain  implication  exonerated  and 
discharged  by  the  will  of  a  testator,  (i  Story's 
Eq.§57i;  Moggr.  Hodges,  a  Ves.,Sr.,S2;  Gal- 
ton  V.  Hancock,  2  Atk.  424.25.)  It  cannot  be 
contended  that  the  bequest  to  the  widow,  of 
personal  property,  in  this  case  is  specific. 

In  the  case  oif  Samuel  Walker's  Estate  (3 
Bawle,  i229),  the  testator  gave  to  his  wife  "aU 
his  household  goods  and  furniture,  moneys, 
bonds,  mortgages,  outstanding  debts  due  and 
owing  to  him  and  all  other  his  personal  estate  of 
what  nature  or  kind  soever."  Yet  the  Supreme 
Court  held  that  this  bequest  was  not  specific,  and 
that  it  was  to  be  applied  to  the  payment  of  his 
debts,  there  being  nothing  in  the  will  which 
showed  an  intention  to  exempt  it,  and  further, 
there  was  no  direction  in  that  will  to  pay  debts. 

In  the  case  of  Shaw  v.  McCameron  ef  a/., 
Adto'rs  of  Scott  (11  S.  &  R.  252),  relied  upon 
by  the  counsel  for  the  widow,  the  devise  of  the 
testator  was  to  his  only  child  of  the  one-half  of 
his  estate,  real  and  personal,  what  it  will  amount 
to  in  money,  and  he  directed  his  executors  to 
put  it  out  at  interest  during  her  life,  and  pay  the 
proceeds  to  her,  etc.  "  The  rest  or  remaining 
part*'  he  gave  to  his  brothers  and  sisters.     Mr. 

Justice  Gibson  in  that  case  states  that  he  founds 
is  opinion  chiefly  on  the  consideration  that  the 
bequest  was  a  provision  for  a  child,  which  will 
always  be  decreed  as  favorably  for  the  child  as 
the  words  will  bear.  In  the  estate  at  bar  the  re- 
siduary legatees  ajre  children  of  the  testator.  The 
Justice  who  delivered  the  opinion  in  the  case  of 
Shaw  v>  McCameron  ^/  a/,  was  the  Chief- Justice 
of  the  Court  which  decided  the  case  of  Samuel 
Walker's  Estate  eight  years  afterwards. 

In  Hanna's  Appeal  (7  Casey,  57),  it  is  held 
that  the  personal  estate  is  not  relieved  from  lia- 
bility in  the  first  instance  by  a  direction  in  the 
will  making  the  legacies  a  charge  on  the  real 
estate  unless  that  intention  be  indicated  by  the 
testator.  When  assets  are  received  by  the  exec- 
utor sufficient  to  cover  the  expenses  of  adminis- 
tration, satisfy  debts,  etc.,  the  real  estate  is  dis- 
charged from  further  liability.  (See  also  Phipps 
V.  Phipps,  3  P.  L.  J.  Rep.  275 ;  and  also  Ann 
Myers's  Appeal,  12  Wright,  16,  cited  on  the  ar- 
gument.) The  case  of  Martin  //  a/.,  Exec'rs  of 
Martin,  v.  Fry  (17  S.  &  R.  426)  is  analogous  in 
some  respects  to  the  case  at  bar.  Samuel  Fry, 
after  bequeathing  a  few  small  specific  articles  to 
his  wife,  bequeathed  to  her  as  follows:  "The 
one-third  part  of  my  personal  estate."  It  was 
held  that  the  whole  of  the  debts  must  be  first 
paid  out  of  the  personal  estate,  and  the  one-third 
of  the  remainder  thereof  pa^ed  by  the  will  to 
the  widow.  The  testator  left  real  estate,  gave 
some  specific  legacies  to  his  children,  and  the 


residue  of  his  estate  to  be  equally  divided  among 
all  his  children.  It  was  contended  there  as  here 
that  the  bequest  of  the  third  part  of  the  personal 
estate  to  the  widow  was  a  specific  one.  ITie  Su- 
preme Court  decided  it  was  not. 

The  exceptions  to  the  auditor's  report  are  sus- 
tained, and  the  report  is  recommitted  to  the 
auditor,  with  direction  to  deduct  from  the 
amount  of  personal  assets  ($1416.24)  the  sum  of 
$33.28,  one-third  of  the  expenses  of  audit,  thus 
leaving  a  balance  of  $1382.96,  and  to  distribute 
the  one-third  ($460.98^^^  of  this  balance  to 
Anna  Mary  Wolf,  the  widow,  as  her  legacy  of 
personal  estate,  and  to  apply  the  remaining  per- 
sonal assets  after  remaining  expenses  of  audit  to 
the  pecuniary  legacies,  and  then  to  apply  so 
much  of  the  real  assets  as  may  be  needed  to  pay 
the  pecuniary  legacies  and  interest  thereon  in 
full,  giving  to  the  youngest  three  children  of 
Leah  Emlet  I400  each,  and  interest  accordingly, 
and  to  bring  into  hotch-pot  the  advancements  to 
Caroline  Etzler,  with  the  advancements  to  Polly 
Hearshey,  Rebecca  Mowery,  Dr.  Henry  Wolf, 
and  Wa^ington  B.  Wolf,  as  in  schedule  of  dis- 
tribution and  make  distribution  of  the  remaining 
real  assets  with  the  advancements  as  aforesai(^ 
among  the  seven  residuary  legatees. 

Opinion  by  McClean,  P.  J. 


®.'S).  ©trcuit  Court— 


Oct  26, 18&JL 
Henry  J.  Anderson,  Receiver,  etc,  v.  The 
Philadelphia  Warehouse  Company. 

Nina  trials-Revised  Statutes^  %%5I39  andjiji^ 
National  Currency  Acts —  Transfer  of  national 
bank  stock  as  collateral  security — Under  what 
circumstances  pledgee  is  liable  to  assessments 
in  case  of  insolvency  of  the  bank. 
Motion  for  new  trial,  and  for  judgment  on 
points  reserved. 

Assumpsit,  by  the  Receiver  of  the  First  Na- 
tional Bank  of  Allentown,  a  banking  association, 
organized  under  the  National  Currency  Acts, 
against  The  Philadelphia  Warehouse  Company, 
a  corporation,  to  recover  an  assessment  of  I20 
per  share  upon  four  hundred  and  fifty  shares  of 
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the  stock  of  said  bank,  of  which  it  was  alleged 
that  the  defendant  was  the  holder. 

On  the  trial,  before  Butler,  J.,  the  evidence 
disclosed  the  following  facts:  In  the  year  1878, 
the  Comptroller  of  the  Currency  becoming  satis- 
fied of  the  insolvency  of  the  bank,  appointed  a 
receiver  to  wind  up  its  affairs,  and  ordered  an 
assessment  upon  the  shareholders  to  the  amount 
of  twenty  dollars  per  centum.  The  receiver 
found  upon  the  books  of  the  bank  four  hundred 
and  fifty  shares  of  its  capital  stock  standing  in 
the  name  of  one  Francis  Ferris.  It  appeared 
that  these  shares  were  originally  issued  to  one 
WiUiam  Kern,  a  director  of  the  bank,  and  a 
member  of  the  firm  of  William  H.  Blumer  & 
Co.  In  November,  1871,  said  firm  applied  to 
defendant,  The  Philadelphia  Warehouse  Co.,  to 
open  a  line  of  credits  upon  the  pledge  of  stocks, 
bonds,  etc,  as  collateral  security.  They  were 
introduced  to  Mr.  Henry,  the  president,  by  one 
of  the  directors  of  the  Warehouse  Company,  who 
stated  that  the  stocks,  etc.,  deposited  as  collateral, 
ought  not  to  remain  in  the  name  of  W.  H. 
Blumer  &  Co.,  and  suggested  that  they  should  be 
put  in  the  name  of  Mr.  Henry.  W.  H.  Blumer 
&  Co.  thereupon  deposited  certain  gas  stocks, 
transferred  to  Mr.  Henry  in  accordance  with 
this  suggestion,  and  obtained  a  loan.  On  Decem- 
ber 28,  1 87 1,  they  desired  further  advances,  and 
sent  to  the  Warehouse  Company  a  certificate  for 
the  four  hundred  and  fifty  shares  of  stock  of  the 
First  National  Bank  of  Allentown,  originally 
issued  to  Mr.  Kern,  but  duly  transferred  to  **T. 
C.  Henry,  President."  Mr.  Henry  referred  the 
matter  to  the  Board  of  Directors  of  the  Ware- 
house Company,  who  objected  to  the  transfer  to 
him,  upon  the  ground  that  it  might  make  the 
company  liable  to  assessment  in  case  of  the  in- 
solvency of  the  bank.  Accordingly  the  Ware- 
house Company,  upon  the  same  day  on  which 
they  paid  the  draft  of  W.  H.  Blumer  &  Co.  for 
the  additional  loan,  returned  to  them  the  certifi- 
cate with  a  transfer  indorsed  thereon  to  Dennis 
McCloskey,  a  porter  in  the  company's  employ, 
and  requested  them  to  have  a  new  certificate 
issued  in  McCloskey's  name.  This  transfer  was 
signed  by  the  president  and  secretary  and  had 
the  seal  of  the  Warehouse  Company  attached ; 
and  at  the  time  of  its  execution  the  company 
took  from  McCloskey  a  blank  power  of  attorney 
to  transfer  the  stock.  To  an  inquiry  from  W. 
H.  Blumer  &  Co.,  as  to  the  purpose  of  the  trans- 
fer, the  Warehouse  Company  replied  that  it  was 
to  avoid  liability  in  case  of  failure  of  the  bank. 
On  January  10,  1872,  a  certificate  was  issued  to 
McCloskey.  On  July  15,  1875,  McCloskey  left 
the  Warehouse  Company^s  employ,  and  they  then 
caused  the  stock  to  be  transferred  to  Francis 
Ferris,  an  employ^,  who  was  a  minor  and  irre- 
^nsible,  taking  from  him  also  a  blank  power  of 


attorney  to  transfer.  Neither  the  Warehouse 
Company,  McCloskey,  nor  Ferris  ever  collected 
any  dividends  on  the  stock. 

The  Warehouse  Company  continued  the  loans 
to  Wm.  H.  Blumer  &  Co.  down  to  the  date  of. 
the  institution  of  the  present  suit.  Upon  its 
books  and  in  its  contract  with  Wm.  H.  Blumer 
&  Co.,  these  shares  appear  as  deposited  with  ic 
by  Wm.  H.  Blumer  &  Co.,  as  collateral  security 
for  loans.  On  April  9,  1877,  in  answer  to  a 
letter  by  the  then  cashier  of  die  bank,  the  Ware- 
house Company,  by  its  treasurer,  wrote :  **  We 
have  in  our  possession  a  certificate  of  stock  in 
your  bank  for  four  hundred  and  fifty  shares,  in 
name  of  Francis  Ferris,  which  we  hold  as  col- 
lateral." 

In  1878,  upon  the  insolvency  of  the  bank, 
this  suit  was  instituted  by  the  receiver  against  the 
Warehouse  Company,  to  recover  an  assessment 
from  them  as  shareholders. 

The  plaintiff  requested  the  Court  to  charge  the 
jury  as  follows:  '*If  the  jury  find  that  the  cor- 
poration defendant  held  the  four  hundred  and 
fifty  shares  of  the  capital  stock  of  the  First  Na- 
tional Bank  of  Allentown,  as  collateral  security 
for  a  loan  to  W.  H.  Blumer  &  Co.  by  transfer  to 
'  T.  C.  Henry,  President,'  and  then  by  the  de- 
fendant to  its  irresponsible  employ^,  for  the 
purpose  of  avoiding  liability  as  stockholders,  the 
verdict  must  be  for  the  plaintiff." 

The  defendant's  first  point  was  as  follows: 
**  That  in  order  to  recover  in  this  case  the  plain- 
tiff must  establish  as  a  fact,  that  the  corporation 
defendant  became,  and  was  the  holder  of  the 
four  hundred  and  fifty  shares  of  the  stock  of 
*'  The  First  National  Bank  of  Allentown ;"  and 
that  there  is  no  evidence  that  the  defendant  was 
the  holder  of  the  said  shares,  and  the  verdict 
must  be  for  the  defendant." 

The  Court  affirmed  the  plaintiff's  point,  sub- 
ject to  the  judgment  of  the  Court  thereafter  on 
the  defendant's  first  point. 

The  verdict  was  for  the  plaintiff  for  ^10,026. 
Defendant  thereupon  moved  for  a  new  trial. 

Geo,  Junkin  and  Richard  C  McMurtrie  for 
the  motion. 

To  determine  the  liability  of  the  defendants, 
the  language  of  the  statute  must  have  a  natural 
construction.  The  real  owner  of  the  stock  was 
Kern,  the  apparent  owner,  Ferris.  They  alone 
had  any  beneficial  ownership,  saving  the  lien  or 
charges  of  the  pledgee;  and  we  submit  that  the 
statute  was  not  intended  to  fasten  liability  upon 
a  pledgee  for  whom  the  shares  were  held. 

In  what  sense  is  the  word  shareholder  used  in 
this  statute  ?  The  registered  owner  is  the  only 
legal  owner,  the  pledgor  is  the  beneficial  or 
equitable  owner.  The  pledgee  is  but  a  mort- 
gagee, and  has  not  the  legad  title.  Therefore 
neither  in  legal  or  common    parlance  is  the 
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pledgee  the  holder  of  the  sliares.  McCloskey 
was  a  trustee  for  the  borrower,  and  the  Ware- 
house Company  had  no  other  or  different  inte- 
rest in  the  shares  than  has  a  sheriff  after  levy, 
or  a  lender  with  an  executory  contract  to  pledge. 
Not  only  has  there  been  no  case  in  which  a 
pledgee  is  held  liable  because  the  shares  were 
held  for  him,  but  the  very  reverse  has  been  held, 
and  also  admitted  as  too  plain  for  discussion. 

In  re  City  Terminus,  II  Equity,  10. 

Sichell's  Case,  3  Ch.  Appeal,  1 19. 

Royal  Bank  of  India,  4  Ch.  Appeal,  260. 
Besides  to    hold  the  corporation  defendant 
liable  is  to  make  liable  three  persons,  registered 
owner,  real  owner,  and  creditor  of  the  real 
owner,  because  he  is  pledgee. 

Preston  K.  Erdman  and  Edward  Harvey, 
contra. 

This  controversy  arises  under  sections  5139 
and  5155  of  the  Revised  Statutes.  The  pledgee 
of  stock  as  collateral  security  is  liable,  under  this 
Act,  as  a  shareholder  for  assessments. 

Whcelock  v.  Kost,  77  111.  296. 

The  Empire  City  Bank,  18  N.  Y.  200. 

Crease  v,  Babcock,  10  Mete.  525. 

Hale  V,  Walker,  31  Iowa,  344. 
The  transfer  to  the  defendant  corporation  was 
complete.  The  certificate  was  made  out  in  the 
name  of  the  president  as  such,  and  was  accepted 
in  so  far  as  the  corporation,  through  informal 
action  of  its  directorial  board,  ordered  the  trans- 
fer of  the  stock,  under  the  corporate  seal,  to  an 
irresponsible  employ^.  To  transfer  the  stock  it 
was  necessary  to  have  control  over  it.  It  could 
not  transfer  by  letter  of  attorney  what  it  did  not 
own.  The  subsequent  transfer  to  McCloskey, 
and  afterwards  to  Ferris,  did  not  relieve  the  de- 
fendant corporation  from  the  liabilites  which  it 
had  incurred  as  a  shareholder.  In  the  following 
cases  it  has  been  determined  that  the  transfer 
must  be  an  out  and  out  one,  and  that  a  transfer 
to  an  irresponsible  person  to  escape  liability  as  a 
shareholder  will  not  avail. 

National  Bank  v.  Case,  99  U.  S.  Rep.  628. 

Hyam's  Case,  i  DeG.  F.  &  J.  75. 

De  Pass's  Case,  4  De  G.  &  J.  544. 

Payne's  Case,  L.  R.,  9  Eq.  C.  223. 

Davis  V,  Stevens,  36  Leg.  Int.  462. 

C.  A.  V. 
The  Court.    Butler,  Dist.  J.  (orally). 
The  authorities  upon  the  question  raised  by 
this  case  may  be  divided  into  three  classes : — 

First.  Where  the  pledgee  has  taken  a  transfer 
of  the  stock  directly  to  himself  and  has  had  such 
transfer  registered  on  the  books  of  the  corpora- 
tion, it  has  been  held  that  in  such  case  the  pledgee 
is  liable  for  assessments. 


Second,  Where  the  pledgee  has  sought  to  re- 
lieve himself  by  making  a  transfer  of  the  stock 
to  an  irresponsible  third  person.  In  such  case 
he  is  liable. 

Third.  Where  no  transfer  is  made  to  the 
pledgee,  and  his  name  is  not  registered  as  owner, 
but  the  owner  of  the  stock  puts  it  into  the  hands 
of  a  third  person  to  hold  for  the  benefit  of  the 
pledgor  and  pledgee.  In  such  case  the  pledgee 
has  never  been  held  responsible. 

When  we  looked  at  this  case,  our  first  thought 
was  that  we  must  enter  judgment  for  the  plain- 
tiff, for  we  were  impressed  with  the  belief  that 
there  was  a  transfer  of  this  stock  to  the  defend- 
ants, and  that  it  was  actually  or  virtually  regis- 
tered in  the  latter's  name.  But  upon  examining 
the  evidence  we  were  convinced  that  this  was  a 
mistake.  For  while  it  would  seem  from  the  re- 
cord, that  it  was  submitted  to  the  jury  whether 
the  transfer  to  Mr.  Henry  was  with  the  consent 
of  the  defendants,  and  therefore  a  transfer  to 
them,  it  really  never  was  so  submitted.  The 
position  taken  by  the  parties  on  the  trial  was  that 
the  question  was  one  of  law.  The  plaintiff 
asked. the  Court  to  charge  that,  as  matter  of  law, 
the  plaintiflF  was  entitled  to  recover,  while  the 
defendants  asked  for  a  charge,  that  upon  all  the 
evidence  they  were  entitled  to  recover.  It  is 
evident  that  there  was  a  question  of  fact  for  the 
jury,  viz.,  whether  the  defendants  consented  to 
become  shareholders,  and  whether  the  transfer  to 
their  president  was  with  the  imderstanding  that 
it  should  be  a  transfer  to  them,  or  was  sub^ 
quently  recognized  by  them  as  such  a  transfer. 
There  was  evidence  on  both  sides  of  this  ques- 
tion, and  the  motion  for  a  new  trial  must,  there- 
fore, be  granted. 

McKennan,  Circ.  J.  (orally).  Ther6  is  but 
one  question  in  this  case.  We  both  agree  that 
the  mere  holding  of  this  stock  by  the  Warehouse 
Company,  as  pledgee,  would  not  render  them 
liable  to  assessment  under  the  Act  of  Congress, 
unless  there  was  an  agreement  that  the  transfer 
to  the  president  should  be  a  transfer  to  &em,  or 
unless  they  recognized  such  transfer  as  a  transfer 
to  them.  The  only  question  is  whether  the  com- 
pany is  a  registered  shareholder.  The  name  of 
Mr.  Henry  appears  on  the  corporation  books. 
Whether  the  Warehouse  Company  is  a  sha^^ 
holder  depends  upon  the  authority  given  to  him 
by  the  company.  There  was  evidence  on  both 
sides,  and  the  question  is  one  of  fact  for  the 
jury. 

Motion  for  new  trial  granted. 
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First  Nat»  Bank  of  Lock  Haven  v.  Mason. 

Banks  and  bankings-Relation  of  bank  to  de- 
positor— Bank  cannot  set  up  adverse  title  in  a 
third  party  to  the  funds  deposited— Banker*  s 
right  of  lien  or  set-ojf --^Evidence. 

A  bank,  having  opened  a  deposit  account  with  a  cus- 
tomer in  the  usual  manner,  cannot,  in  the  absence  of  any 
claim  by  a  third  party,  refuse  to  pay  over  on  demand  the 
balance  standing  to  the  credit  of  the  account,  on  the 
ground  that  the  moneys  deposited  were  not  the  property 
of  the  depositor,  but  belonged  to  a  third  party,  against 
whom  the  bank  claimed  a  right  of  lien  or  set-ofif  for  an 
indebtedness  due  by  the  latter  to  the  bank. 

In  a  suit  by  a  depositor  against  the  bank  to  recover  the 
bahince  of  a  deposit  account,  the  defendant  offered  to 
prove  that  the  moneys  deposited  by  plaintiff,  in  his  name, 
were  the  property  of  a  firm  of  which  the  depositor  was 
bookkeeper,  the  deposits  being  so  made  with  the  firm's 
knowledge  and  approval;  that  the  said  firm  were  in- 
debted to  the  bank  in  an  amount  exceeding  the  balance 
standing  to  the  credit  of  the  account,  which  balance  the 
bank  claimed  to  appropriate  to  the  payment  of  said  in- 
debtedness : 

Held^  that  the  evidence  was  properly  excluded. 

Although  money  deposited  by  A.  may  be  claimed  by  B. 
as  the  true  owner,  or  may  be  attached  by  the  judgment 
creditors  of  B.  (the  credit  on  the  books  of  the  bank  being 
^t prima  facie  evidence  of  ownership),  yet,  in  the  absence 
of  any  such  claim,  the  bank  is  estopped  by  the  contract  im- 
plied from  the  fact  of  the  deposit,  and  by  public  policy,  from 
questioning  the  title  of  its  depositor. 

Error  to  the  Common  Pleas  of  Clinton 
County. 

Assumpsit,  by  James  D.  Mason,  against  the 
First  National  Bank  of  Lock  Haven,  to  recover 
a  balance  standing  to  the  credit  of  the  plaintiff's 
deposit  account  in  the  bank  defendant. 

Upon  the  trial,  before  Orvis,  A.  L.  L,  the 
plaintiff  put  in  evidence  his  bank-book,  snowing 
numerous  deposits  and  checks  during  a  period  of 
over  a  year,  and  showing  a  balance  to  his  credit 
of  <i  254.90.  He  testified  that  checks  drawn  by 
him  against  this  balance  had  been  dishonored, 
and  that  a  personal  demand  for  payment  of  said 
Wance  was  refused.  He  also  gave  in  evidence 
the  following  letter  received  by  him  from  the 
cashier  of  the  bank  prior  to  bringing  suit : — 


Lock  Havbn^  Oct.  25,  1875. 

Thomas  &  Mason,  1 

Jas.  D.  Mason.  j  We  charge  your  account  with 
note  Thomas  &  Mason  ^378. 1 1  in  favor  of  Kiutzing  h 
Seller,  which  will  be  retained  out  of  your  funds  deposited 
in  the  name  of  James  D.  Mason. 

Please  do  not  issue  any  checks,  as  the  balance  to  the 
credit  of  J.  D.  Mason  will  be  retained  on  account  of  bank 
claims. 

Yours,  very  respectfully, 

G.  KiNTZING, 

Cashier. 
The  defendant  made  the  following  offer : — 
*«The  defendant  offers  to  prove:  That  the 
moneys  deposited  with  the  bank  in  the  name  of 
James  D.  Mason,  the  plaintiff,  and  for  the  recov- 
ery of  which  the  above  suit  has  been  instituted, 
were  deposited  by  the  plaintiff,  who  was  the 
bookkeeper  of  Thomas  &  Mason  at  the  time  he 
deposited  the  same,  and  at  the  time  of  de j)ositing 
the  said  money  he  statea  to  G.  Kintzing,  the 
cashier  of  the  defendant,  that  the  said  moneys 
thus  deposited  by  him  in  his  own  name  were  the 
moneys  of  Thomas  &  Mason,  and  that  he  de- 
posited them  in  his  own  name  for  tlie  reason  that 
he  might  check  the  same  out  in  the  business  of 
Thomas  &  Mason,  on  checks  drawn  in  his  own 
name ;  that  there  was  a  necessity  of  drawing 
checks  in  his  own  name  from  the  fact  that 
Thomas  &  Mason  were  absent  so  much,  and  that 
he  had  not  power  to  sign  checks  in  their  name , 
that  the  plaintiff  had  deposited  other  moneys  of 
Thomas  &  Mason  in  the  same  way  with  the  de- 
fendant, to  wit,  in  his  own  name,  previously, 
and  had  checked  the  money  out  (thus  deposited), 
in  the  business  of  Thomas  &  Mason,  on  the 
checks  of  plaintiff  drawn  in  his  own  name ;  that 
the  money  of  Thomas  &  Mason  was  thus  depos- 
ited with  the  defendant  and  checked  out  in  the 
name  of  the  plaintiff,  with  the  knowledge  and 
consent  of  Thomas  &  Mason,  and  was  a  course 
adopted  for  the  convenience  of  Thomas  &  Mason 
(paying  their  bills  by  checks  drawn  in  the  name 
of  James  D.  Mason,  plain  tiff,  in  their  absence 
from  home).  That  Thomas  &  Mason  kept  their 
bank  account  with  the  defendant  in  the  name  of 
James  D.  Mason,  for  several  months  previous  to 
Oct.  25,  1875,  when  this  suit  was  instituted  by 
the  plaintiff  for  the  recovery  of  the  balance 
standing  to  the  credit  of  James  D.  Mason,  on  the 
said  25th  of  Oct.  1875,  and  that  the  defendant's 
tmderstanding  from  conversation  had  with  James 
D.  Mason,  was  tliat  the  money  then  standing  to 
his  credit,  belonged  to  Thomas  &  Mason,  and 
was  not  the  money  of  the  said  plaintiff.  The 
defendant  fiurther  offers  to  prove  that  James  D. 
Mason  did  pay  by  checks  in  his  own  name,  out  of 
the  money  deposited  in  his  own  name  with  the 
defendant,  debts  due  from  Thomas  &  Mason 
exceeding  ^1000.00,  and  did  this  by  the  express 
directions  of  Thomas  &  Mason,  and  took  re- 
ceipts for  such  payments  on  their  account,  in 
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their  receipt  book,  in  the  presence  of  John  S. 
Mason,  one  of  Thomas  &  Mason. 

**  The  defendant  further  offers  to  prove  that 
on  and  previous  to  Oct.  25,  1875,  Thomas  & 
Mason  were  indebted  to  the  defendant  by  two 
notes,  one  of  them  for  ^2000.00,  and  the  otiier 
;f378.ii,  the  aggregate  of  which  two  notes  ex- 
ceeded the  amount  of  money  belonging  to 
Thomas  &  Mason  standing  on  its  books  to  their 
credit  with  their  consent  in  the  name  of  plain- 
tiff. This  offered  for  the  purpose  of  showing 
that  the  money  claimed  by  the  plaintiff  in  this 
suit  belonged  to  Thomas  &  Mason  at  the  time  of 
the  institution  of  this  suit,  and  to  whom  it  still 
belongs,  and  that  the  said  Thomas  &  Mason  were 
indebted  to  the  defendant  in  an  amount  at  the 
institution  of  this  suit  exceeding  the  amount  thus 
claimed,  and  which  sum  the  said  Thomas  &  Ma- 
son still  owe  to  the  defendant.*' 

Offer  objected  to,  as  irrevelant  and  inadmissi- 
ble, because  the  bank  is  estopped  under  its  con- 
tract of  deposit  from  questioning  the  ownership 
of  the  depositor;  because  the  ownership  of  the 
funds,  or  the  indebtedness  of  the  bank  to  the  de- 
positor, not  being  called  into  question  by  any  third 
party,  the  bank  cannot  aver  ownership  in  a  third 
party,  and  appropriate  the  fund  to  the  payment  of 
a  debt  due  by  such  third  party  to  the  bank ;  and 
because  the  bank  cannot,  in  a  suit  brought  against 
it  by  a  depositor,  whose  account  has  been  re- 
ceived and  credit  recognized,  set  off  against  the 
plaintiff's  claim  notes  or  debts  due  by  a  third 
party  to  the  bank. 

Objections  sustained  and  offer  overruled;  ex- 
ception.    (1st  assignment  of  error.) 

The  plaintiff  being  called  as  for  cross-exami- 
nation, the  defendant  proposed  to  ask  the  wit- 
ness the  sources  from  which  he  had  derived  the 
money  deposited,  for  the  purpose  of  showing 
that  the  true  ownership  of  said  money  was  in 
Thomas  &  Mason,  and  not  in  the  plaintiff  at  the 
time  of  the  deposit.  Objected  to ;  objection  sus- 
tained ;  exception.     (2d  assignment.) 

The  Court  instructed  the  jury  that,  under  the 
evidence,  if  they  believed  a  demand  had  been 
made,  as  testified  to  by  the  plaintiff,  the  verdict 
should  be  for  the  plaintiff.  Verdict  for  plaintiff 
accordingly,  and  judgment  thereon.  The  de- 
fendant took  this  writ,  assigning  for  error  the  re- 
jection of  its  offer  of  testimony,  and  the  ruling 
out  of  its  proposed  question  to  the  plaintiff,  as 
above. 

C/ine  G,  Furst  and  C  S.  McCortnick^  for 
plaintiff  in  error. 

Although  the  mode  in  which  the  question 
arises  in  this  case  is  new,  the  principles  by  which 
we  contend  it  must  be  decided  are  old  and  well 
settled.     They  are  these  ; — 

A  deposit  of  money  in  a  bank  creates  no  rela- 


tion of  trustee  or  quasi  trustee,  but  the  money 
deposited  is  simply  loaned  to  the  depositary. 
Bank  cr.  Jones,  6  Wr.  538. 
A  deposit  may  be  shown  to  belong  to  a  third 
person;  the  credit  given  in  the  book  is  only 
prima  facie  evidence  of  ownership. 

Arnold  v.  Macungie  Savings  Bank,  21  Sm.  29a 
Stair  V,  York  Nat.  Bank,  5  Id.  368. 
F.  &  M.  NaL  Bank  v.  King,  7  Id.  208. 

A  bank  has  a  lien  against  a  depositor's  balance 
for  debts  due  it  by  the  depositor. 
Morse  on  Banks  and  Banking,  27,  34. 
Waterman  on  Set-off,  143,  144. 
Reed  v.  Penrose,  12  Cas.  235 

Tlie  true  owner  of  a  fund  deposited  by  and  in 
the  name  of  his  agent,  may  sue  for  its  recovery, 
but  the  depositary  has  the  right  of  lien  or  set-off 
for  indebtedness  due  to  it.  So  an  attaching 
creditor  may  show  that  a  fund  deposited  in  the 
name  of  one  belongs  to  another,  his  debtor,  sub- 
ject to  a  similar  right  of  lien  or  set-off  by  the 
garnishee. 

Now,  if  the  true  owner  may  sue,  or  an  attach- 
ing creditor  may  show  the  true  owner,  why  may 
not  the  depositary,  when  a  creditor,  show  the 
true  owner,  and  exercise  its  right  of  lien  or  set- 
off? That  the  suit  chances  to  be  in  the  name 
of  the  agent  of  the  true  owner,  is  no  reason  why 
the  depositary  shall  not  be  allowed  to  show  such 
ownership  and  indebtedness.  A  denial  of  the 
right  to  make  such  proof  would  result,  in  case 
the  principal  be  insolvent  (as  here),  in  inequita- 
ble and  irreparable  loss  to  the  depositary.  An 
agent  should  not  be  permitted  to  recover  where 
his  principal  could  not.  A  set-off  of  the  prin- 
cipaPs  indebtedness  lying  in  the  way  of  a  suit  by 
the  principal,  this  suit  is  brought  in  the  name  (rf 
the  agent.  To  sanction  this  would  be  using  the 
process  of  the  law  as  a  cover  to  evade  a  just  lia- 
bility. There  is  no  **  estoppel  in  law"  that  will 
help  out  such  an  expedient. 

S,  R.  PeaU^  for  defendant  in  error. 

Can  a  bank,  in  the  absence  of  notice  or  claim 
by  a  third  party,  set  up  an  adverse  title  in  a 
stranger  to  the  plaintiffs  deposit,  for  the  purpose 
of  appropriating  it  to  the  payment  (i )  of  a  note 
by  said  stranger  to  another  stranger,  and  (2)  ^^ 
a  debt  due  the  bank  by  such  stranger?    ThB 
cannot  be.     As  between  the  bank  and  its  de- 
positor, the  relation  of  debtor  and  creditor  is 
fixed  by  the  dual  act  of  deposit  and  receipt 
The  bank  contracts  with  the  depositor,  and  with 
him  alone,  to  safely  keep  and  pay  on  demand. 
To  permit  a  bank  to  question  its  depositor's  title 
would  be  subversive  of  all  banking  and  commer- 
cial confidence.     The  bank  may,  by  the  action 
of  a  third  party,  be  put  in  the  position  of  a  stake- 
holder, but  it  cannot  itself  assume  that  position. 
Jackson  v.  Bank  of  U.  S.,  10  Barr,  67. 
U.  S.  Bank  v.  Macalester,  9  Barr,  481,  482.  \ 
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June  19,  1880.  The  Court.  The  plaintiff 
below  brought  his  suit  against  the  First  National 
Bank  of  Lock  Haven,  to  recover  the  amount  of 
moneys  he  had  deposited  with  said  bank.  The 
defendant  offered  to  prove  that  the  money  de- 
posited in  the  name  of  James  D.  Mason,  the 
plaintiff,  was  in  fact  the  money  of  the  firm  of 
Thomas  &  Mason,  of  which  firm  the  plaintiff  was 
a  clerk;  that  the  plaintiff  had  admitted  at  the 
time  the  deposits  were  made  that  the  money  be- 
longed to  said  firm,  and  were  placed  in  his  name 
as  a  matter  of  convenience  in  paying  small  bills; 
and  that  the  said  Thomas  &  Mason  were  indebted 
to  the  said  bank  in  excess  of  the  amount  stand- 
ing on  its  books  to  the  credit  of  the  plaintiff. 
The  bank  claimed  to  set  off  the  indebtedness  of 
Thomas  &  Mason  against  the  claim  of  plaintiff 
in  this  suit.  This  evidence  was  rejected  by  the 
Court  below,  and  forms  the  subject  of  the  first 
assignment  of  error. 

Tliomas  &  Mason  made  no  claim  to  this  mo- 
ney; the  said  firm  having  failed,  the  bank  seeks 
to  protect  itself  by  setting  up  their  title  to  the 
funds  in  question. 

It  is  well  settled  that  money  deposited  in  a 
bank  to  the  credit  of  A.  may  be  shown  to  be  the 
property  of  B.  It  may  be  reached  by  attachment 
on  the  part  of  the  judgment  creditors  of  B.,  or  its 
payment  by  the  bank  to  A.  may  be  stopped  by  a 
proper  notice  on  the  part  of  B.  that  the  money 
belongs  to  him.  The  credit  on  the  books  of  the 
bank  is  but  prima  facie  evidence  of  ownership. 
(Harrisburg  Bank  v.  Tyler,  3  W.  &  S.  37^; 
Frazier  v,  Erie  Bank,  8  Id.  18 ;  Jackson  v.  The 
Bank  of  the  United  States,  10  Barr,  61 ;  Bank  of 
Northern  Liberties  v,  Jones,  6  Wright,  541 ; 
Stair  V.  York  Nat.  Bank,  5  P.  F.  S.  368 ;  Arnold 
V,  Macungie  Savings  Bank,  21  P.  F.  S.  290.) 

These  were  cases,  however,  in  which  the  true 
owner  set  up  a  claim  to  the  fund.  We  have  here 
a  very  different  question.  The  bank,  the  de- 
positary, sets  up  an  adverse  title  to  defeat  the 
suit  of  its  own  depositor.  The  bank  held  its 
claim  against  Thomas  &  Mason  when  the  plain- 
tiff made  his  deposits,  and  they  knew,  or  at  least 
they  allege  they  knew,  when  the  deposits  were 
made,  that  the  money  so  deposited  in  plaintiff's 
name  belonged  to  said  firm.  Yet,  under  these 
circumstances  and  with  this  knowledge,  they  per- 
mitted the  plaintiff  to  make  the  deposit  in  his 
own  name.  Having  received  it  as  the  money  of 
the  plaintiff  and  given  him  credit  therefor,  the 
bank  is  estopped,  in  the  absence  of  any  notice 
from  or  claim  by  the  real  owner,  from  disputing 
the  plaintiffs  title.  Having  received  the  money  as 
the  money  of  the  plaintiff,  they  are  bound  to  pay  it 
to  him,  or  upon  his  order.  Such  a  contract  is  im- 
plied from  the  fact  of  the  deposit.  In  Jackson  v. 
The  Bank  (supra),  the  funds  in  the  bank  to  the 
credit  of  Warwick  were  attached ;  the  bank,  paid 


the  money  to  Warwick,  notwithstanding  the  at- 
tachment, and  was  held  liable  therefor.  It  was 
said  by  Mr.  Justice  Coulter,  in  delivering  the 
opinion  of  the  Court :  **  The  first  question  that 
occurs  is  this :  Could  the  bank,  if  the  attachment 
had  not  been  served,  have  resisted  the  claim  of 
Warwick  to  the  money  he  had  deposited  with 
them?  They  received  it  and  the  bills  as  his, 
entered  them  on  their  books  as  his,  and  were 
bound,  in  the  absence  of  any  attachment,  to 
have  paid  the  funds  to  him.  How,  then,  were 
they  placed  in  any  better  position  by  the  ser- 
vice of  the  attachment?  The  attaching  cred- 
itor stands  in  the  place  of  Warwick.  If  they 
could  not  allege  as  against  Warwick  that  the 
funds  were  not  his,  neither  can  they  allege  as 
against  the  attaching  creditor  that  they  are  not 
his,  and  yet  turn  round  and  pay  the  money  to 
Warwick  to  enable  him  to  defeat  his  creditor." 

It  is  clearly  against  public  policy  to  permit  a 
bank  that  has  received  money  from  a  depositor, 
credited  him  therewith  upon  its  books,  and 
thereby  entered  into  an  implied  contract  to 
honor  his  check,  to  allege  that  the  money  de- 
posited belongs  to  some  one  else.  This  may  be 
done  by  an  attaching  creditor  or  by  the  true 
owners  of  the  fund ;  but  the  bank  is  estopped  by 
its  own  act.  A  departure  from  this  rule  might 
lead  to  novel  results  and  embarrass  commercial 
transactions. 

We  are  of  opinion  that  the  evidence  referred 
to  in  the  first  and  second  assignments  was  prop- 
erly rejected. 

Judgment  affirmed. 

Opinion  by  Paxson,  J. 

[Cf.  Dougherty  v.  Central  Nat.  Bank,  ante,  p.  I ;  Lan- 
back  V.  Leibert,  6  Weekly  Notes,  80.] 


May,  '80,  50.  June  21,  1880. 

Buchanan  v.  Hazzard  and  Wife. 

Husband  and  wife — Deed  of  married  woman^^ 
Requisites  of — Ejectment — When  maintain- 
able,  although  plaintiffs  are  in  partial  posses* 
sion  of  the  premises. 

A  deed  or  lease  under  seal  of  a  married  woman  relating 
to  her  land,  in  which  her  husband  does  not  join,  is  abso- 
lutely void,  and  cannot  be  validated  by  evidence  of  the 
husband's  assent  Nor  can  the  married  woman  be  estop- 
ped by  the  receipt  of  the  consideration,  nor  by  any  subse- 
quent acts  of  ratification,  other  than  by  a  new  deed  duly 
executed  and  acknowledged.  ^ 

Husband  and  wife,  in  possession  of  a  tract  of  land,  mayi 
maintain  ejectment  against  parties  in  possession  of  a  por-^ 
tion  of  the  tract  claiming  tne  right  to  operate  oil  wells 
under  an  invalid  lease,  executed  by  the  married  woman. 

Error  to  Common  Pleas  of  McKean  County. 
Ejectment^  by  Henry  £.  Hazzard  and  Mary . 
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A.  Hazzard,  his  wife,  for  the  use  of  the' said 
Mary,  against  Russell  Buchanan  and  Jefferson 
Buchanan. 

On  the  trial,  before  Williams,  P.  J.,  there 
was  BO  dispute  as  to  the  title  of  the  plaintiff, 
Mary  A.  Hazz^d,  to  the  fee  simple  of  the  prem- 
ises in  question.  The  defendants  claimed  under 
her  the  right  of  possession,  for  oil  purposes, 
under  the  following  circumstances : — 

By  an  oil  lease  or  instrument  of  writing,  under 
seal,  dated  Jlme  7,  1877,  Mrs.  Hazzard,  in  con- 
sideration of  a  royalty  of  one-fourth  of  the  oil 
to  be  produced,  and  of  mutual  covenants,  granted 
and  let  to  Buchanan  Bros,  the  premises  in  dis- 
pute for  the  purpose  of  boring  for  and  pumping 
oil,  etc.,  for  the  term  of  twelve  years,  the  lessor 
to  fully  use  and  enjoy  the  premises  for  the  pur- 
pose of  tillage,  except  such  part  as  may  be  neces- 
sary for  mining  purposes  and  a  right  of  way 
thereto ;  work  to  begin  within  25  days,  and  if 
the  first  well  should  produce  10  barrek,  a  second 
to  be  drilled,  etc.  The  lease  was  signed  and 
sealed  by  Mrs.  Hazzard,  but  not  by  her  husband, 
and  by  Buchanan  Bros.  It  was  acknowledged 
by  Mrs.  Hazzard.  before  a  notary  public,  who  cer- 
tified in  due  form  to  a  separate  acknowledgment 
by  her. 

The  defendants  offered  in  evidence  this  lease, 
to  be  followed  by  an  instrument  dated  July  9, 
1877,  whereby  the  said  Mary  A.  Hazzard  and 
H.  E.  Hazzard,  her  husband  (separately  ac- 
knowledged by  her  in  due  form  of  law),  in  con- 
sideration of  I400,  sold  to  A.  &  P.  Bolton  the 
undivided  one-eighth  part  of  the  oil  produced 
by  a  well  "now  being  drilled  on  land  of  said 
Mary  A.  Hazzard  by  Buchanan  Bros.,  said  one- 
eighth  being  one-half  the  royalty  or  land  interest 
of  one-fourth,"  .  .  .  "  as  fully  and  with  like 
terms  as  by  the  conditions  of  the  lease  to  Buch- 
anan Brothers."  ...  To  be  followed,  fur- 
ther, by  evidence  that  defendants  went  into  pos- 
session under  said  lease,  drilled  two  oil-produc- 
ing wells,  and  delivered  to  Hazzard  and  wife 
their  share  of  the  royalty.  Further,  that  the 
plaintiffs  resided  upon  the  land  at  the  time  the 
wells  were  drilled,  had  knowledge  of  the  labor 
and  money  expended  in  producing  the  oil,  and 
aided  and  encouraged  the  defendants  in  this  pro- 
duction. That  the  plaintiffs  resided  on  the 
land  at  the  time  of  the  commencement  of  this 
suit.  That  the  well  referred  to  in  the  con- 
tract of  9th  of  August,  1877,  was  the  one 
being  drilled  by  Buchanan  Brothers  under  the 
lease  of  7th  of  June,  1877.  That  at  the  time 
of  the  execution  of  the  instruments  referred 
tQ  the  husband  of  Mary  A.  Hazzard  was  present 
and  participated ;  that  the  sum  of  f  50  in  money 
was  paid  Mrs.  Hazzard  on  the  execution  of  the 
instrument  of  the  7th  of  June ;  that  the  sum  of 
#600  was  paid  to  her,  her  husband  being  present 


and  consenting,  as  the  consideration  of  an  in- 
strument executed  under  seal  by  her,  and  dated 
the  nth  of  August,  1877,  whereby  she  sold  to 
the  defendants,  Buchanan  Brothers,  her  remain- 
ing one-eighth  interest  in  said  royalty.  That 
the  defendants  have  never  been  in  possession  of 
the  Isold  except  for  the  purpose  of  producing  oil 
according  to  the  terms  of  the  lease  executed  to 
them.  That  the  plaintiffs  have  not  refunded  or 
offered  to  refund  the  money  paid  as  above  stated, 
or  done  other  acts  to  protect  the  defendants 
against  the  loss  which  would  be  occasioned  by 
their  outlay. 

This  evidence  is  offered  for  the  purpose  of 
showing  the  circumstances  under  which  the  de- 
fendants entered  and  now  hold  possession ;  the 
character  of  the  occupancy ;  and  a  payment  of 
the  consideration  to  the  plain  tiffs. 

Offer  objected  to  by  plaintiffs,  because  the 
lease  to  defendants,  being  executed  by  Mrs.  Haz- 
zard, a  married  woman,  without  her  husband 
joining,  was  void,  and  passed  no  right  or  interest 
to  the  defendants.  Objection  sustained ;  excep- 
tion. 

Defendants'  counsel  asked  the  Court  to  chaise 
the  jury :  That  if  they  find.the  plaintiff  was  in 
possession  of  the  premises  described  in  the  writ 
at  the  time  of  the  commencement  of  the  suit  she 
cannot  recover  in  ejectment.  Answer.  The 
principle  stated  in  this  point  is  one  well  settled, 
but  the  evidence  in  this  case  shows  that  a  portion 
of  this  land  is  in  actual  occupancy  of  the  defend- 
ants, they  having  structures  of  some  permanence 
upon  it  which  were  occupied  by  them.  We 
think,  therefore,  this  case  is  not  within  the  ruk 
which  the  point  invokes. 

The  Court  then  directed  a  verdict  for  the 
plaintiff.  Verdict  accordingly,  and  judgment 
thereon.  The  defendants  took  this  writ,  assign- 
ing for  error  the  refusal  of  then:  offer  of  evidence, 
the  answer  to  their  point,  and  the  direction  of  a 
verdict  for  plaintiff. 

Hamlin  6*  Son  (with  whom  was  A.  G.  Ohn- 
sted)y  for  plaintiffs  in  error. 

We  need  not  contend  that  the  defectively  exe- 
cuted lease  of  June  7,  1877,  passed  to  defend- 
ants any  title  or  interest  in  plaratifTs  land.  But 
the  married  woman,  with  her  husband's  consent, 
permitted  and  induced  defendants  to  go  on  her 
land  and  to  drill  oil  wells.  With  or  without  title 
in  the  defendants,  oil  was  being  produced,  and 
it  flowed  into  the  tanks.  As  it  was  produced  it 
became  a  chattel.  Mrs.  Hazzard's  right  to  the 
one-fourth,  which  she  reserved  as  royalty,  was 
not  land,  it  was  a  chose  in  action.  Now  by  the 
instrument  of  August  11, 1877,  she  sold  one-half 
of  her  royalty  to  the  defendants  for  |6oo,  which 
was  paid  to  her  in  cash.  By  this  contract,  which 
she  had  authority  to  make,  she  made  a  valid  sale 
of  one-eighth  of  the  oil  to  defendants,  with  the 
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right  to  go  upon  her  land  to  get  it.  It  was  not 
necessary  for  her  husband  to  join  in  that  instru- 
ment, but  the  evidence  offered  showed  that  he 
was  present  and  consenting,  and  by  such  con- 
sent he  is  estopped. 

But  our  lease  w^  recognized,  adopted,  and 
ratified  by  the  instrument  dated  July  9,  1877, 
executed  and  duly  acknowledged  by  both  Mrs. 
Hazzard  and  her  husband,  whereby  they  sold  to 
A.  &  P.  Bolton  one-eighth  of  the  oil — one-half 
of  her  royalty  of  one -fourth.  This  instrument 
makes  especial  reference  to  our  lease,  and  the 
defendants*  rights  thereunder,  and  the  plaintiff 
thereby  sold  a  portion  of  the  fruits  of  our  lease. 
We  submit  that  its  effect  is  to  affirm  by  a  valid 
instrument,  and  in  a  legal  manner,  the  former 
instrument  which  was  voidable  at  the  pleasure  of 
the  married  woman. 

Share  v.  Anderson,  7  S.  &  R.  43. 

•        Fulton  V,  Moore,  I  Casey,  468,  477. 
Fryer  v,  Rishell,  3  Nor.  521. 
Vance  v.  Nogle,  20  Sm.  176. 

I       Freeman  v.  Walsh,  7  Weekly  Notes,  296. 

I        Brown  v.  Bennett,  25  Sm.  420. 

The  plaintiffs,  having  been  in  the  actual  pos- 
session of  the  land  at  the  commencement  of  this 
ejectment,  cannot  recover.  Their  remedy  was 
trespass  q,  c.f, 

Corley  v.  Pentz,  26  Sm.  57. 

The  defendants  had  only  a  qualified  possession 
of  a  small  portion  in  common  with  plaintiffs. 
The  plainti^  gave  no  evidence  of  the  portion, 
or  any  description  of  the  land  occupied  by  the 
defendants,  nor  showed  that  this  occupancy  was 
to  the  exclusion  of  the  plaintiffs. 

H.  Kingj  for  defendants  in  error. 

The  lease  was  void,  not  voidable,  and  was 
therefore  incapable  of  ratification.  But  the  offer 
did  not  amount  to  a  ratification. 

The  cases  cited  by  plaintiffs  in  error  are  not  in 
point.    The  case  is  ruled  by — 
Glidden  v.  Strupler,  2  Sm.  400. 
Dunham  v,  Wright,  3  Sm.  167. 
Rumfelt  V,  Cements,  10  Wr.  455. 

The  defendants  were  in  exclusive  possession 
of  a  portion  of  the  premises,  and  the  rule  stated 
in  Corley  r.  Pentz  (supra)  does  not  apply. 

October  4, 1880.  The  Court.  The  learned 
Court  below  were  clearly  right  in  rejecting  the 
evidence  offered  by  the  plaintiffs  in  error,  and 
complained  of  in  the  first  assignment.  Nothing 
is  better  settled  than  that  a  deed  by  a  married 

•  woman  without  joining  her  husband  is  absolutely 
void,  and  evidence  of  the  husband's  verbal  as- 

^  sent  would  not  help  the  matter.  (Trimmer  v. 
Hcagy,  4  Harris,  487.)  Nor  can  can  she  be  es- 
topped by  any  subsequent  act  of  ratification. 
(Glidden  v.  Strupler,  2  P.  F.  Smith,  400.) 
Nothing  but  a  new  deed,  duly  executed  and  ac- 
knowledged, could  avail.    The  subsequent  deed 


to  Bolton  would,  at  most,  only  be  effectual  to 
convey  one-eighth  of  the  roysdty  of  the  well. 
It  could  not,  consistently  with  the  doctrine  of 
these  cases,  ratify  and  confirm  the  previous  void 
lease  to  the  Buchanans. 

There  was  no  error  in  the  answer  to  the  de- 
fendants' point,  nor  in  the  direction  to  find  a 
verdict  for  the  plaintiff. 

Judgment  affirmed. 

Per  Curiam.    Paxson,  J.,  absent, 

[See  next  case.] 


Oct  &  Nov.  '80,  195.  Oct.  18,  1880. 

Eleey  et  al.  v.  McDaniel. 

Husband  and  wife — Deed  of  married  woman — 
Feme  sole  traders — Act  of  I^ay  4,  i8ss — 
Decree  under  %4of  said  Act  not  necessary  to 
enable  feme  covert^  deserted  by  her  husband^ 
to  alien  her  real  estate. 

A  married  woman,  deserted  and  lefl  unprovided  for  by 
her  husband,  may,  by  virtue  of  the  Act  of  May  4,  1855 
(P.  L.  430),  execute  a  deed  efficacious  to  convey  her  real 
estate  without  the  joinder  of  her  husband,  and  without 
having  previously  obtained  a  decree  authorizing  her  to 
act  as  a  feme  sole  trader  by  virtue  of  the  provisions  of 
Section  4  of  the  said  Act. 

Error  to  the  Common  Pleas  of  Erie  County. 

Ejectment,  by  the  heirs  of  Orvaline  Jane 
Miliar  against  Daniel  J.  McDaniel,  for  a  vacant 
lot  in  the  city  of  Erie. 

On  the  trial,  before  Galbraith,  P.  J.,  it  ap- 
peared in  evidence  that  the  said  Orvaline  became 
seised  of  the  land  in  dispute  in  1839,  while  still 
unmarried,  as  her  distributive  share  of  her 
father's  estate.  In  1840  she  married  John  H. 
Millar.  In  1852  or  1853  said  Millar  deserted 
his  wife  and  family,  without  making  proper  pro- 
vision for  their  support,  and  remained  absent  for 
ten  years.  On  December  17,  1855,  said  Orva- 
line, without  her  husband's  joinder,  executed  a 
deed  to  said  McDaniel  for  the  said  property.  In 
1864  said  Orvaline  died.  In  1877  said  Millar 
died. 

Plaintiffs  requested  the  Court  to  charge,  inter 
alia,  substantially — "The  deed  of  a  married 
woman  in  which  the  husband  does  not  join  is 
void.  Nor  does  the  Act  of  May  4, 1855  (P.  L. 
430),  make  such  a  deed  valid  unless  the  married 
woman  has  first  been  declared  a  feme  sole  trader 
under  the  provisions  of  the  fourth  section  of 
said  Act." 

The  Court  declined  this  instruction,  and 
charged,  inter  alia,  as  follows !  "  This  decree, 
as  we  construe  the  Act,  was  not  an  indispensable 
preliminary  to  her  acting  for  herself  in  the  dis- 
position of  her  property.    It  merely  leaves  the 
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burden  of  proof  upon  the  party  claiming  under 
her  deed,  to  show  affirmatively  the  existence  of 
the  facts  necessary  to  bring  her  within  the  terms 
of  the  law.  In  the  present  case,  therefore,  it  is 
for  the  jury  to  find  whether  the  defendant  has 
established  affirmatively  as  against  the  proof 
given  by  plaintiff,  that  at  the  date  of  the  deed 
here  in  question,  Mrs.  Millar  had  been  and  then 
was  deserted  by  her  husband,  or  that  he  had  neg- 
lected or  refused,  and  was  at  that  time  still  neg- 
lecting or  refusing  to  provide  for  her." 

Verdict  and  judgment  for  defendant.  Plain- 
tiffs took  this  writ,  assigning  for  error, />i/^  alia^ 
the  refusal  of  the  Court  to  affirm  plaintiffs' 
points,  substantially  above  set  forth,  and  the 
portion  of  the  charge  quoted. 

L,  S.  Norton  (with  him  C.  B.  Curtis)  for 
plaintiffs  in  error. 

A  decree  under  section  4  of  the  Act  of  1855 
is  necessary  before  the  separate  deed  of  a  mar- 
ried woman  will  be  efficacious  to  convey  her 
property.  Black  etal.  v.  Tricker  (9  Smith,  13) 
only  decides  that  without  such  a  decree  a  wife 
deserted  by  her  husband  may,  with  her  separate 
earnings,  purchase  and  hqld  real  estate  without 
liability  to  her  husband's  creditors. 

(No  paper-book  for  defendant  in  error  was 
furnished  to  the  reporter.) 

November  i,  1880.  The  Court.  We  con- 
sider this  case  as  authoritatively  ruled  by  the 
judgment  of  this  Court  in  Black  v.  Tricker  (9 
P.  F.  Smith,  13).  It  was  held  in  that  case  that 
under  the  Act  of  May  4,  1855,  ft  is  not  neces- 
sary that  there  should  be  a  decree  that  a  wife  is 
to  be  regarded  as  a  feme  sole  trader  to  enable  her 
to  hold  property  under  the  circumstances  men- 
tioned in  the  Act.  The  decree  was  provided  for 
in  order  that  creditors,  purchasers,  and  others, 
may,  with  certainty  and  safety,  transact  business 
with  a  married  woman.  There  was  ample  evi- 
dence of  desertion  by  the  husband  to  justify  the 
submission  of  the  case  to  the  jury. 

Per  Curiam.    Judgment  affirmed. 

[See  preceding  case.] 


Oct  &  Nov.  '80,  161.  October  20,  1880. 

Indiana  County  Deposit  Bank's  Appeal. 

Judgment — Distribution  of  proceeds  of  sheriffs 
sales  of  real  estate — Equity — Subrogation — 
When  proper. 

The  rights  of  those  daiming  to  participate  in  the  pro- 
ceeds of  a  sheriff's  sale  are  to  be  determined  by  dieir  sta- 
tus, as  shown  by  the  record,  at  the  time  of  the  sale.  All 
liens  then  on  the  land,  except  first  mortgages  and  other 
fixed  liens,  are  divested  by  the  sale,  and  the  lien-holders 
are  tamed  over  to  the  proceeds.    No  lien  upon  the  fund, 


and  consequently  no  right  to  participate  in  its  distribotioo, 
can  ordinarily  be  acquired  afterwards. 

Douglass's  Appeal,  la  Wright,  223,  approved  and  fol- 
lowed. 

The  separate  real  estate  of  A.,  B.,  and  C.  was  sold  at 
sheriff's  sale  in  the  above  order,  and  afterwards  another 
portion  of  the  real  estate  of  C,  and  theproceeds  of  th« 
whole  paid  Into  Court  for  distribution.  The  amount  of  a 
judgment  against  A.  and.  C.  jointly  was  awarded  out  of 
A.'s  estate  by  the  auditor  appointed  to  distribute  the  fund. 
It  at^aring  by  parol  evidence  before  him,  but  not  of  re- 
cord, that  C.  was  the  principal  in  said  judgment,  and  A 
only  surety : 

Ueldt  that  neither  A. ,  nof  his  judgment  creditors  claim- 
ing through  him,  were  entitled  to  subrogation  for  the 
amount  of  the  said  judgment  against  the  proceeds  of  the 
real  estate  of  C,  so  as  to  cut  out  subsequent  judgment 
creditors  of  C.  from  participating  in  the  said  proceeds. 

Appeal  from  the  decree  of  the  Court  of  Com- 
mon Pleas  of  Jefferson  County,  distributing  the 
proceeds  of  a  sheriff's  sale. 

The  fund  in  controversy  was  produced  by  the 
sale  of  the  separate  real  estate  of  (i)  J.  B.  Morris, 
(2)  John  Carey,  and  (3)  John  Couch,  all  sold  in 
the  above  order  on  October  24, 1879 ;  also  from 
the  sheriff's  sale  of  another  part  of  said  Couch's 
real  estate  sold  December  9, 1879.  The  amount 
realized  from  the  sale  of  Couch's  real  estate  on 
October  24  was  I2200;  from  that  sold  on  De- 
cember 9,  12605.  'T^c  proceeds  on  all  these 
sales  amounted  in  the  aggregate  to  I9866.  This 
fund  was  paid  into  Court,  and  an  auditor  ap- 
pointed for  the  distribution  thereof.  He  awarded 
the  proceeds  of  Morris's  property  to  the  various 
judgments  against  him,  in  the  order  of  their  pri- 
ority, and,  inter  alia^  out  of  said  proceeds  ap- 
plied the  sum  of  1574.07  to  pay  a  judgment  of 
McGregor,  to  use  of  Gillespie,  against  John 
Couch,  J.  B.  Morris,  and  D.  Couch,  entered 
upon  the  joint  and  several  notes  of  defendants 
on  October  18,  1875. 

Parol  evidence  was  then  introduced  before 
said  auditor,  showing  what  did  not  appear  of 
record,  vi?.,  that  in  said  judgment  John  Couch 
was  the  principal  debtor,  and  Morris  a  mere 
surety,  and  it  was  contended  that  since  said 
judgment  had  been  paid  from  the  proceeds  of 
Morris's  real  estate,  said  Morris  should  be  con- 
sidered as  subrogated  to  Gillespie's  rights,  and 
entitled  to  claim  the  amount  of  said  judgment, 
viz.,  I5 74.07,  out  of  the  proceeds  of  the  real 
estate  of  Couch,  in  preference  to  all  judgments 
entered  against  Couch  subsequent  to  the  Gilles- 
pie judgment;  and  further  that  in  equity  said 
amount  of  f  574.07  should  be  applied  on  account 
of  judgments  entered  against  Morris  not  thereto-  • 
for  paid  out  of  the  proceeds  of  Morris's  real 
estate. 

The  auditor  declined  to  distribute  in  accord- 
ance with  this  contention,  but  awarded  the  pro- 
ceeds of  John  Couch's  property  to  the  unsatisfied 
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judgments  against  him  in  the  order  of  their  pri- 
ority. Said  judgments  were  all  subsequent  in 
date  to  the  Gillespie  judgment.  Those  to  which 
the  fund  arising  from  the  sale  of  Coucl\'s  prop- 
erty was  awarded  were  :— 

(1)  Judgment,  William  P.  North  v.  John  Couch  and  A. 
GrafTeus,  entered  Nov.  17, 1875,  for  $329.70. 

(2)  Judgment,  Indiana  County  Deposit  Bank  v,  John 
CoMch,  John  Carey,  and  J.  B.  Morris,  entered  May  27, 
1S76,  for  $3881.52. 

(3)  Judgment,  Same  v.  Brown  and  John  Couch,  en- 
tei«d  May  29,  1876,  for  I2969.91. 

Of  these  the  first  was  paid  in  full,  the  second 
was  awarded  ^1924.92,  the  residue  of  said  judg- 
ment having  been  already  paid  out  of  the  pro- 
ceeds of  Carey's  property,  the  third  and  last  had 
awarded  to  it  on  account  of  the  rest  of  the  fund, 
viz.,  $2472.51. 

To  this  distribution  exceptions  were  filed  by 
the  owners  of  unsatisfied  judgments  against  Mor- 
ris on  the  ground,  tn/^r  alia,  that  the  auditor 
erred  in  not  distributing  to  them  in  accordance 
with  the  principle  urged  before  him  in  their 
behalf. 

The  Court  (Jenks,  P.  J.),  after  hearing,  de- 
cided that  the  principle  contended  for  by  ex- 
ceptants was  correct.  He  modified,  therefore, 
the  distribution  recommended  by  the  auditor, 
and  decreed  that  the  sum  of  I5 74.07  should  be 
deducted  from  the  amount  awarded  the  Indiana 
County  Deposit  Bank,  from  the  proceeds  of 
Couch's  property  on  account  of  its  second  judg- 
ment, and  that  the  said  sum  should  be  applied  on 
account  of  the  unsatisfied  judgments  against 
Morris. 

The  bank  thereupon  took  this  appeal,  assigning 
for  error  the  decree  of  the  Court  distributing 
the  said  sum  of  ^574.07,  as  aforesaid. 

Stewart  and  Marling  for  appellant. 

In  distributing  the  proceeds  of  sheriff's  sales 
the  rights  of  claimants  must  be  determined  as 
they  were  at  the  time  of  the  sale,  the  liens  being 
divested  by  the  sale  the  lien-holders  are  turned 
over  to  the  proceeds,  and  no  lien  or  right  thereto 
can  be  afterwards  acquired. 

Douglass's  Appeal,  12  Wright,  223. 

Moms's  equity,  and  through  him  the  equity  of 
his  judgment-creditors  for  subrogation  arose  only 
in  consequence  of  this  sale.  Neither  he  nor  they 
are,  therefore,  entitled  to  claim  such  equity  on 
the  distribution  of  the  proceeds  of  this  sale. 

White  and  Scatty  for  appellees. 

In  the  distribution  of  a  fund  made  by  a  sheriff's 
sale  the  Court  will,  as  between  ejuitable  ciaim- 
ants,  be  governed  by  principles  of^  equity. 
Kohl  V.  Harting,  8  WatU,  329. 

Tlie  principle  of  subrogation  should  be  applied 
in  this  case.  An  actual  substitution  is  not  neces- 
sary. The  law  will,  by  a  fiction,  make  such 
substitution  whenever  equity  and  good  conscience 
may  require  it. 


Fleming  v,  Beaver,  2  Rawle»  128. 
McCormick's  adm'rs  r.  Irwm,  11  Casey,  ill. 
Wright  V,  Sewing  Machine  Co.,  i  Norris,  80. 
Duffield  t/.  Cooper,  6  Noirisy  443. 

November  1 ,  1880.  The  Court.  The  sepa- 
rate real  estate  of  J.  B.  Morris,  John  Carey,  and 
John  Couch  was  sold  by  the  sheriff,  in  the  order 
tfisimed,  and  all  on  the  same  day  except  a  por- 
tion of  Couch's  property  which  was  sold  several 
weeks  afterwards  for  I260S.  The  proceeds  of 
these  several  sales,  amounting,  in  the  aggregate, 
to  I9866,  were  distributed  by  the  auditor  among 
the  respective  lien  creditors  in  their  order  as  they 
stood  at  the  time  of  the  sales.  Out  of  the  fund 
realized  from  the  sale  of  Morris's  real  estate  he 
appropriated  I5  74.07  to  the  payment  of  a  judgment 
in  favor  of  McGregor  to  use  of  Gillespie  against 
Couch  and  Morris,  entered  October  18,  1875, 
on  the  joint  and  several  note  of  the  defendants^ 
There  was  nothing  upon  the  face  of  the  record 
to  indicate  that  the  relation  of  the  defendants  to 
each  other  was  not  that  of  joint  debtors;  and 
assuming,  as  creditors  were  bound  to  do,  that 
they  were  both  principals  in  the  debt  secured  by 
the  judgment,  the  correctness  of  the  distribution 
made  by  the  auditor  cannot  be  questioned.  It 
was,  however,  shown  aliunde  on  the  hearing, 
that  Morris  was  merely  surety  for  Couch,  and 
on  this  ground  it  was  claimed  that  the  amount 
thus  taken  out  of  the  Morris  fund  to  pay  Couch's 
proper  debt,  should,  on  the  principle  of  equitable 
subrogation,  be  given  to  Morris's  creditors,  there- 
by diminishing,  to  that  extent,  the  fund  to  which 
appellant,  as  a  lien  creditor  of  Couch,  looked 
for  payment.  The  auditor  refused  to  recognize 
the  principle  of  substitution  thus  contended  for 
by  the  creditors  of  Morris,  but  the  Couit,  adopt- 
ing the  opposite  views,  reversed  the  auditor  in 
this  particular,  awarded  the  I5  74.07  to  Morris's 
creditors  and  deducted  the  same  from  the  distri- 
butive share  of  the  appellant ;  this  action  of  the 
Court  is  substantially  the  only  matter  assigned 
for  error. 

As  was  held  in  Douglass's  Appeal  (12  Wright, 
223),  the  rights  of  those  claiming  to  participate 
in  the  proceeds  of  a  sherifi's  sale  are  to  be  deter- 
mined by  their  status  as  shown  by  the  record  at 
the'  time  of  the  sale.  All  liens  then  on  the  land, 
except  first  mortgages  and  other  fixed  liens,  are 
divested  by  the  sale  and  the  lien  holders  are 
turned  over  to  the  proceeds.  No  lien  upon  the 
fund,  and  consequently  no  right  to  participate  in 
its  distribution  can  ordinarily  be  acquired  after- 
wards. It  was  on  this  principle  that  the  learned 
auditor  proceeded  in  distributing  the  funds,  and 
we  are  satisfied  he  was  right.  The  only  safe 
guide  that  lien  creditors  can  have  in  bidding  at 
sheriflTs  sale  of  real  estate,  in  which  they  are  in- 
terested, is  the  record  as  it  stands  at  the  time  of 
the  sale. 
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An  examination  of  the  •records  after  the  first 
sheriffs  sales  would  show  that  the  proceeds  of 
those  sales,  applied  to  the  judgments  in  -their 
order  would  nearly  satisfy  all  the  liens  that  were 
ahead  of  appellants'  second  judgment,  so  that 
when  the  sale  of  Couch's  property  took  place  in 
December  following,  appellant  would  have  a 
right  to  assume  that  the  proceeds  of  that  sale, 
with  the  exception  of  a  small  amount,  would  be 
applicable  to  its  second  judgment  which  was 
nearly  reached  by  the  first  sales ;  and  thus  rely- 
ing upon  the  state  of  the  record  at  that  time, 
might  well  be  governed  by  it  in  bidding  at  the 
last  sale.  As  we  have  already  seen  there  was 
nothing  on  the  face  of  the  record  to  indicate  that 
any  right  of  subrogation  existed,  and  in  fact 
none  did  exist.  Morris  as  surety  of  Couch  might 
have  paid  the  debt  before  the  sales,  and  upon 
satisfying  the  Court  as  to  the  proper  fects,  might 
'have  been  subrogated  to  the  rights  of  the  plain- 
tiff in  that  judgment,  but  he  did  not  do  so  then 
or  at  any  other  time;  and  the  last  sale  took 
place  without  anything  to  warn  appellant  or 
other  creditors  tlmt  the  proceeds  of  the  sale 
would  not  be  applicable  to  the  judgments  in 
their  order  as  they  then  stood  on  the  judgment 
docket.  Under  such  circumstances  it  would  be 
inequitable  to  permit  Morris  or  any  of  his  credit- 
ors, claiming  through  him,  to  displace  a  creditor, 
who,  as  the  record  stood  at  the  time  of  the  last 
sale,  was  entitled  to  the  proceeds.  We  think 
the  principle  upon  which  the  auditor  distributed 
the  funds  was  correct  and  his  report  should  have 
been  confirmed. 

Decree  reversed ;  report  of  the  auditor  con- 
firmed, and  it  is  ordered  and  decreed  that  the 
funds  be  paid  out  in  accordance  therewith ;  the 
costs  of  this  appeal  to  be  paid  by  the  appellee. 

Opinion  by  Sterrett,  J. 


(Quarter  g)e»sion». 


April,  i8So. 
Commonwealth  v.  Moreland. 

Criminal  law — An  assault  and  battery  upon  a 
constable ,  who  had  forcibly  opened  an  outer 
door  of  a  house ^  is  justifiable  y  even  though  he 
went  there  to  conduct  a  sale  under  a  previous 
levy. 
The  indictment  charged  Kate  Moreland  with 

an  assault  and  battery  upon  one  George  Hook, 

a  constable,  on  the  8tn  day  of  March,  1880. 

Plea,  Not  guilty. 


Upon  the  trial,  said  Hook  testified  that  the 
defendant  was  the  tenant  of  one  West;  that 
rent  being  in  arrear,  he  had  previously  made  a 
levy  in  the  regular  way,  and  on  the  morning  of 
the  assault  had  gone  to  the  house  to  conduct  a 
sale;  that  in  the  parlor  the  defendant  flew  at 
him  with  a  hatchet,  struck  him  with  her  hands, 
and  bit  him  severely. 

On  cross-examination,  it  appeared  that  at  the 
time  of  Hook's  arrival  at  the  house  the  fix)nt 
door  was  locked,  and  that  he  had  opened  it  with 
a  false  key. 

Hampton  Z.  Carson^  for  the  defendant,  ad- 
mitted the  regularity  of  the  levy,  but  asked  the 
Court  to  instruct  the  jury  to  acquit  the  defend- 
ant, on  the  ground  that  the  officer  was  a  tres- 
passer ;  that  he  had  no  right  to  make  a  pound  of 
the  premises,  and  then  break  into  the  house  in 
order  to  preserve  his  custody  of  the  goods. 

Dallas  Sanders^  for  the  Commonwealth. 

As  the  officer  had  previously  made  a  levy  upon 
the  premises,  he  had  a  right  to  be  there.  The 
defendant  was  guilty  of  resisting  legal  process. 

FiNLETTER,  5.,  directed  an  acquittal,  remark- 
ing that  the  officer  was  a  trespasser,  and  that  the 
assault  and  battery  was  justifiable. 

The  jury  accordingly  rendered  a  verdict  of 
not  guilty. 


Contnwitt  pUajj— IBquitg. 


C.  P.  No.  3.  Sept  21,  i88a 

Ewing  V.  The  Wilcox  and  Gibbs  Sewing 

Machine  Company. 
Agreements  in  restraint  of  trade — Agency^ 
Whether  parties  may  terminate  agreemad 
where  no  limitation  of  time  is  expressed-^ 
When  an  appointment  as  exclusive  territorial 
vendor  is  such  an  agreement  in  restraint  of 
trade  as  equity  will  enforce. 
Sur  demurrer  to  bill. 

The  bill  set  out  that  the  plaintiff  had  acted  as 
an  exclusive  territorial  vendor  for  defendants  for 
several  years  prior  to  Oct.  15,  1874,  and  that  on 
that  date  the  following  agreement  was  made  be- 
tween them : — 

The  first  party  (the  defendants)  hereby  appoints,  subject 
to  conditions  hereinafter  expressed,  the  second  party  ((be 
plaintiff)  its  exclusive  vendor  for  its  sewing  roachincs 
parts,  and  attachments,  in  and  for  the  following  nametl 
territory,  to  wit:  the  city  of  Philadelphia,  Pa.,  and  the 
adjacent  country  lying  within  a  radios  of  ten  miles  firom 
the  City  Hall  of  said  city.  The  second  party  hereby  ac- 
I  cepts  said  appointment.    The  first  par^  will  sell  for  the 
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present  to  second  party  its  sewing  machines  and  parts 
thereof  at  60  per  cent,  discount  from  its  present  New  York 
retail  price  list;  and  its  needles,  attachments,  silk,  and 
cotton  at  its  lowest  wholesale  rates.  In  the  event  of  a 
change  (the  liberty  to  effect  which  is  not  herein  intended 
to  be  restricted)  in  retail  prices,  or  of  a  general  revision  of 
discounts  by  first  part^,  the  second  party  is  to  be  as  favor- 
ably considered  then  m  the  readjusting  and  fixing  of  dis- 
count rates  to  him  as  is  extended  to  him  on  present  basis 
of  prices.  .  •  .  The  first  party  will  not  knowingly 
supply  its  goods  at  a  discount  to  go  within  the  Umiu  of 
territory  hereby  assigned.  But  the  first  party  reserves  the 
right  always  to  sell  its  sewing  machines,  parts,  and  acces- 
sories at  full  retail  rates  to  go  anywhere.  .  .  .  Second 
party  will  be  allowed  to  fill  orders  from  any  locality  at  full 
list  rates;  but  trade  must  not  be  solicited  by  his  con- 
nivance or  consent  in  the  territory  of  other  agents;  and 
discounts  or  any  equivalent  device  therefor  must  not  be 
allowed  in  any  form,  on  articles  herein  specified,  permitted 
to  go  out  of  his  own  territory.  .  .  .  It  is  fiereby 
agreed  that  his  time,  attention,  and  abilities  must  prima- 
rily be  devoted  to  the  forwarding  of  the  interest  of  party 
of  the  first  part  If  for  any  reason,  at  any  time,  the  con- 
neaion  hereby  formed  shall  cease,  the  first  party  shall 
have  the  right  to  buy  back  of  its  goods  sold  to  second 
party,  all  such  goods  as  first  party  may  select,  first  party  to 
pay  therefor  the  same  price  as  charged  second  party. 
Second  party  agrees  to  purchase  from  first  party  during  the 
year  1S75  at  least  |20,ooo  net  worth  of  machines,  parts, 
and  accessories,  to  be  taken  in  equal  monthly  parts,  and 
to  be  paid  for  as  stated  herein.  Violation  of  the  spirit  of 
this  agreement  shall  be  sufficient  cause  for  its  abrogation. 
Permission  is  granted  second  party  to  trade  in  all  former 
territory  occapied  by  him  until  such  time  as  first  party 
shall  form  other  connections  for  occupying  the  territory 
not  contained  in  that  designated  herein  as  belonging  to 
second  party.  And  it  is  agreed  and  understood  that  this 
appointment  or  agency  b  not  salable  or  transferable  by 
second  party  without  obtaining  the  written  consent  of  first 
party;  but  such  consent  is  to  be  given,  providing  the  pur- 
chaser or  other  person  is  acceptable  to  said  first  party.  .  . 
In  witness  whereof,  etc 

Further  that  large  amounts  of  money  had  been 
put  into  the  business  by  the  plaintiff,  and  that  he 
had  entered  into  contracts  and  agreements  for 
the  purpose  of  carrying  on  and  enlarging  this 
business,  which  was  in  a  very  prosperous  condi- 
tion; that  the  defendants,  '*  without  any  legal 
right,  and  without  cause,"  had  notified  plaintiff 
that  they  would  not  supply  him  with  any  more 
machines  and  had  refused  to  fill  his  orders 
therefor.  The  bill  then  averred  that  defendants 
were  about  establishing  an  agency  in  this  city, 
and  prayed,  inter  aiia^  an  injimction  to  restrain 
them  from  so  doing. 

Demurrer  for  want  of  equity. 

G.  IV.  Thorn^  for  demurrer. 

There  is  no  time  fixed  in  the  agreement  for 
its  continuance,  and  it  may  therefore  be  termi- 
nated at  anv  time. 

/.  G,  Joknson^  contra. 

This  is  not  the  ordinary  case  of  an  appoint- 
ment of  an  agent,  as  an  examination  of  the  con- 
tract shows,  but  one  of  those  agreements  in  par- 
tial restraint  of  trade  which  equity  will  enforce 
by  injunction.  The  usual  agreements  disposing 
of  exclusive  rights  in  patents  are  similar  to  this. 
Vol.  IX.— 18 


Thorn^  in  reply. 

A  partnership  agreement  for  a  definite  period 
may  be  dissolved  during  that  period  by  any  part- 
ner without  subjecting  himself  to  anything  more 
than  an  action  at  law.  An  agreement  in  re- 
straint of  trade  which  equity  will  enforce  must 
contain  a  covenant  not  to  exercise  the  trade  in 
question. 

[Hare,  P.  J.  Is  not  such  a  covenant  to  be 
implied  here  from  the  use  of  the  word  "exclu- 
sive?" I  now  recollect  a  decision  of  Judge 
Strong,  as  to  the  duration  of  an  indefinite  em- 
ployment.    Coffin  V.  Landis,  10  Wr.  426.] 

The  Court.    Demurrer  overruled. 


Common  Pleas— Sato. 


C.  P.  No.  3.  October  23,  1880. 

Bank  v.  Castner  et  al. 
Promissory  notes — Liability  of  an  alleged  mem- 
bir  of  a  firm  on  an  indorsement  made  by  an- 
other number  of  it — Affidavit  of  defence  laity — 
Partirularity  qf  averments. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  promissory  notes  drawn  by  D.  J. 
Cutter,  A.  C.  Wellington,  and  other  parties  to 
the  order  of  Castner,  Stickney  &  Wellington, 
and  by  them  indorsed  in  blank  to  plaintiffs. 

About  one-half  the  amount  of  said  notes  had 
been  paid  when  the  present  suit  was  brought. 
Castner  filed  an  affidavit  of  defence  setting 
forth  that  the— 

*'  Indorsement  on  which  he  is  sought  to  be  charged  is 
that  of  a  firm,  to  wit,  Castner,  Stickney  &  Wellington. 
The  pers^m  who  made  that  indorsement  was  Jonas  C. 
Wellington,  who  traded  in  Massachusetts  under  that  firm. 
DefencUmt  was  not  a  member  of  that  firm  or  partnership, 
and  had  no  interest  in  the  business,  nor  was  he  directly 
or  indirectly  interested  in  the  proceeds  of  said  indorse- 
ment or  in  the  transaction  in  which  it  was  given  or  in 
which  the  notes  were  taken  by  the  plaintiflfe.  The  de- 
fendant is  informed  and  believes  and  expects  to  prove 
that  the  plaintiffs  have  received  on  the  claim  from  the 
drawer  65  per  cent,  of  the  amount  of  the  notes  on  the 
notes  drawn  by  Cutter,  and  32  per  cent,  of  the  amount 
of  the  notes  on  those  drawn  1^  Austin  C.  Wellington." 

T,  D.  AfowldSf  for  the  rule. 
Though  a  man  have  no  interest  in  a  firm,  yet 
if  he  suffer  himself  to  be  held  out  to  the  world 
as  a  member  of  it,  he  thereby  authorizes  those  to 
whom  he  has  been  so  held  out  to  treat  him  as  a 
partner. 

Byles  on  Bills,  page  5a 

Parsons  on  Partnership,  page  36. 

3  Kent's  Com.,  pannes  32  and  33. 

Story  on  Partnership,  page  104,  sec.  64. 
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The  averments  of  the  affidavit  are  insufficient 
in  that  matters  necessary  to  the  defence  are  left 
to  inference;  and  the  incomplete  averments 
must  be  construed  against  the  maker. 

R.  C,  McMurtrie^  contra.  • 

The  Court.    Rule  discharged. 


C.  P.  No.  3.  Nov.  20, 1880. 

Kiker  v.  Weightman  et  al. 
Practice — Jnterpicadcr — Filing  ofnarr,  and  bond 

by  claimant  nunc  pro  tunc —  When  it  will  be 

permitted. 

Rule  to  show  cause  why  claimants  should  not 
be  permitted  to  file  their  narr.  and  their  own 
bond  nunc  pro  tunc,  and  that  the  order  to  sheriff 
to  proceed  to  sell  be  rescinded,  proceedings  to 
stay  meanwhile. 

The  depositions  in  support  of  the  rule  set  forth 
that  claimants,  acting  on  the  advice  of  their  father, 
one  of  the  defendants  in  the  execution,  filed 
with  the  sheriff  their  affidavits,  claiming  as  their 
own  property  the  goods  taken  in  execution  as 
the  property  of  their  father  and  brother ;  that 
they  supposed  the  iiling  of  the  affidavit  was  all 
that  was  required,  imtil  the  sheriff  posted  bills 
announcing  the  sale  of  the  goods,  when  they 
consulted  a  lawyer ;  that  their  father  and  brother 
never  had  any  title  to  or  in  the  goods,  but  that 
claimants  had  purchased  them  with  their  own 
earnings,  and  further  that  they  had  never  re- 
ceived any  notice  of  the  rule  for  an  interpleader. 

Counsel  for  plaintiff  in  the  execution  stated 
that  four  weeks  had  elapsed  since  the  rules  for 
an  interpleader  had  been  made  absolute,  and 
no  bonds  or  narrs.  had  been  filed ;  and  fiurther 
that  notice  of  the  rules  had  been  mailed  by  the 
sheriff  to  the  house  of  the  father  of  the  claimants. 

/.  M,  West,  for  the  rule. 

J,  J,  Brocuihursty  contra. 

The  Court.    Rule  absolute. 


C.  P.  No.  4.  Oct.  II,  1880. 

Martzinger  v.  fimith. 

Jurisdiction — Practice — The  Court  of  Common 
Pleas  cannot  entertain  ai^  question  in  a  cause 
after  the  record  hcu  been  removed  to  the  Su- 
preme Court  by  writ  of  error. 
Rule  on  plaintiff  to  show  cause  why  defend- 
ant should  not  be  allowed  to  pay  money  into 
Court  sufficient  to  cover  judgment,  interest,  and 
costs  in  above  case,  and  that  the  real  estate  be 
released  from  the  lien  of  said  judgment. 

The  defendant's  petition  alleged  that  judg- 
ment had  been  obtained  against  him  as  executor, 
etc.,  for  11092,  and  that  thereupon  a  writ  of  error 
was  taken,  which  is  now  pending  in  the  Supreme 
Court;    that  the   petitioner  as  executor  and 


trustee  had  sold  and  was  about  to  sell  real  estate 
of  the  decedent,  which  he  was  desirous  of  having 
released  from  the  lien  of  the  said  judgment;  and 
that  the  plaintiff  had  refused  his  request  that  suf- 
ficient money  to  cover  the  judgment,  interest, 
and  costs  should  be  paid  into  Court,  and  that 
thereupon  the  real  estate  should  be  released. 

Kinsey^  for  the  rule. 

Wetherill^  showed  cause. 

There  is  no  authority  for  the  granting  of  this 
petition ;  and  the  Court  has  no  longer  jurisdic- 
tion over  the  case. 

The  Court.  The  record  having  been  re- 
moved by  writ  of  error,  we  cannot  entertain 
any  question  in  this  case,  or  make  any  order 
therein.    (Cox's  adm'r  v.  Henry,  1 2  Casey,  445.) 

Rule  discharged. 

Per  Thayer,  P.  J. 


Orphans'  ©ourt^ 


November  27, 1880. 

Steel's  Estate. 
Decedents*  estates — Act  of  April  14,  iSsi—Ex- 

emption  of  %300  in  favor  of  widow  or  "  Mi- 

dren'*  of  decedent — Minor  children  only  arc 

entitled  to  the  benefit  of  the  Act. 

Sur  petition  of  children  to  retain  $300  in  per- 
sonal property. 

The  petitioners,  a  son  and  married  daughter 
of  decedent  both  over  twenty-one  years  of  age, 
averred  that  the  wife  of  decedent  died  before 
her  husband,  and  petitioners  constituted  his 
family  at  the  time  of  his  decease ;  they  prayed 
to  retain  and  have  set  apart  for  their  use,  accord- 
ing to  the  Act  of  April  14,  185 1,  the  articles  of 
persoiud  property  enumerated  in  the  inventory 
and  appraisement  annexed  to  their  petition. 

The  petition  was  duly  advertised  accordrog  to 
the  rule  of  Court,  and  no  exceptions  were  filed 
thereto. 

William  S.  Price  y  for  petitioners. 

Dec.  4,  1880.  The  Court.  It  appears  from 
the  petition  that  decedent  left  no  widow  sorviv* 
ing,  but  at  the  time  of  his  decease  his  family  con- 
sisted of  two  children,  a  son  and  daughter;  the 
latter  married,  and  both  more  than  twenty-one 
years  of  age.  They  now  claim  to  retain  and 
have  set  apart  to  their  use  personal  property  late 
of  decedent,  to  the  value  of  three  hundred  dol- 
lars, by  virtue  of  the  Act  of  April  14th,  185 1. 
This,  however,  cannot  be  allowed.  While  the 
Act  provides  that  "the  widow  or  the  children 
of  any  decedent"  may  retain  either  real  or  per- 
sonal property  to  the  value  of  three  hundred 
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dollars,  and  the  same  shall  not  be  sold,  but  suf- 
fered to  remain  for  the  use  of  the  widow  and 
family,  yet  it  has  never  been  construed  to  in- 
clude adult  children  of  a  decedent,  although  they 
may  have  resided  with  him  as  a  part  of  his 
femily.  The  object  of  the  Act  was  primarily  to 
provide  for  the  immediate  wants  of  a  widow  de- 
prived by  death  of  her  husband,  the  natural  pro- 
vider and  protector  of  herself  and  infant  children, 
and  was  a  beneficent  provision  of  the  law  for 
their  urgent  necessities.  And  if  the  decedent 
leaves  both  a  widow  and  children  surviving,  the 
former  is  alone  entitled  to  the  exemption,  to  the 
exclusion  of  the  children.  (Kevin's  Appeal,  11 
Wr.  230.)  But  it  is  not  every  decedent  who  is 
contemplated  by  the  Act ;  it  only  applies  to  the 
case  of  a  deceased  husband  or  father.  Where  a 
wife  and  mother  dies,  leaving  a  separate  estate, 
the  children  cannot,  after  her  decease,  claim  the 
exemption  out  of  her  estate.  (King's  Appeal, 
3  Norris,  345.)  If  a  decedent  dies  leaving  no 
widow,  but  minor  children,  they  are  entitlwi  to 
the  benefits  intended  by  the  Act,  and  the  proper 
practice  is  to  claim  the  exemption  through  their 
guardian  regularly  appointed.  But  it  cannot  be 
said  that  adult  children,  married,  perhaps,  and 
having  adequate  maintenance  and  means  of 
livelihood,  are  included  within  the  spirit  and 
meaning  of  the  Act.  And  as  said  by  Strong, 
Justice,  in  Nevins's  Appeal  {supra) ^  "  The  Act 
was  not  designed  as  a  statute  of  distribution.  It 
has  always  been  construed  rather  according  to 
its  spirit  than  its  letter."  And  in  the  same  ca.se 
where  adult  children  claimed  to  be  entitled  to- 
gether with  the  widow,  to  the  exemption,  it  was 
refused,  Strong,  Justice,  saying,  they  are  not 
the  beneficiaries  intended,  for  *«  if  they  are,  then 
in  cases  where  there  is  no  widow,  I300  may  be 
taken  from  the  creditors  of  a  decedent  by  his 
children,  who  are  above  want,  who  were  inde- 
pendent of  any  assistance  from  their  father  in  his 
lifetime,  and  who  have  families  of  their  own. 
Such  could  not  have  been  what  was  intended  by 
the  Legislature." 

Being  of  the  opinion  that  the  petitioners  are 
not  entitled  to  the  exemption  provided  by  the 
Act,  their  petition  is  dismissed. 

Opinion  by  Hanna,  P.  J. 


Oct  19,  i8Sa 
Cassady's  Estate 

Where  legacies  are  charged  upon  land,  the  legatee 
is  entitled  to  partition  in  order  to  apply  for  the 
sale  of  real  estate —  Where  thi  petition  does 
not  in  terms  apply  for  partition,  and  the  lands 
cannot  be  sold  for  the  payment  of  legacies  with- 
out ity  the  Court  will  afford  the  proper  re  lief ^^ 
Act  of  Feb.  24,  i834'^Practice, 
Sur  petition  for  order  to  sell  real  estate  and 

answer. 


This  was  a  petition  by  the  American  Baptist 
Publication  Society  and  others,  legatees  under 
the  will  of  Park  Hill  Cassady  for  an  order  on 
the  executrix  to  sell  real  estate  for  the  payment 
of  legacies,  the  particulars  of  which  are  set  forth 
in  the  opinion  of  the  Court.  The  answer  set 
forth  that  it  was  the  intention  of  the  executrix 
forthwith  to  sell  so  much  of  said  real  estate  as 
may  be  needed  to  carry  out  the  provisions  of 
testator's  will  with  reference  to  legacies  presently 
payable,  but  that  a  forced  public  sale  of  the 
whole  of  testator's  real  estate  would  prejudice 
her  right  under  the  will,  as  widow,  to  two-thirds 
of  said  estate  for  life. 

E.  Coppie  Mitchell  and  Edward  Olmsted  for 
petition. 

H,  C,  Thompson  and  George  Junkin  contra. 

October  30,  1880.  The  Court.  The  will 
of  the  testator  gives  to  his  widow  for  life  two- 
thirds  of  his  real  estate,  and  to  the  American 
Baptist  Publication  Society,  his  residuary  devisee, 
one-third,  with  remainder  in  the  two-thirds  given 
to  the  widow.  Legacies  amounting  to  ^25,400 
are  given.  These  are  charged  upon  the  real 
estate — power  of  sale  being  given  to  the  exe- 
cutors for  their  payment — with  the  proviso  that 
if  the  estate  (that  is,  that  portion  not  so  given  to 
the  widow)  shall  be  insufficient  for  the  purpose, 
certain  of  them  amounting  to  f  13,000,  shall  be 
postponed  until  the  widow's  death. 

The  personal  property  applicable  to  the  pay- 
ment of  legacies  has  proved  wholly  insufficient, 
and  since  the  testator's  death,  which  occiurred  in 
October,  1874,  eight  of  the  thirty-six  pieces  of 
real  estate  of  which  he  died  seized,  all  of  which 
are  set  out  and  fully  described  in  the  present 
petition,  have  been  sold  by  the  widow,  who  is 
also  executrix,  under  the  power  conferred  by  the 
will.  Of  the  purchase  money  two-thirds  remain 
upon  mortgage  during  her  lifetime,  and  one- 
third,  amounting  to  about  f  5000,  has  been  ap- 
plied or  is  applicable  to  the  payment  of  legacies. 

At  the  rate  at  which  sales  have  thus  been  nuide, 
it  will  require  over  twenty  years  to  dispose  of 
the  properties  still  remaining,  if  they  also  are  to 
be  sold  successively  at  such  times  as  the  widow 
may  deem  expedient.  And,  one-third  of  the 
proceeds  only  being  applicable  to  the  payment  of 
legacies,  it  is  evident  that  all  will  have  to  be  sold 
before  it  can  be  determined  whether  the  con- 
tingently deferred  legacies  are  payable  during 
her  lifetime  or  not.  If  they  are,  interest  is  ac- 
cumulating upon  them,  as,  under  any  circum; 
stances,  it  is  upon  those  which  are  given  abso- 
lutely. In  the  mean  time,  the  widow,  it  is  said, 
is  in  the  exclusive  occupancy  of  the  estate,  and 
receipts  of  the  rents ;  and  thus,  while  it  is  true 
there  is  the  right  to  an  account  against  her,  the 
estate  of  the  residuary  devisee  may  become  so 
burdened  as  to  be  of  very  little  value. 
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We  think  that  such  a  result  could  not  have  been 
intended  by  the  testator.  It  is  clear  that  the 
legatees  in  whose  favor  the  lands  are  charged  are 
entitled  to  the  order  of  sale,  now  asked  for ;  but 
before  it  can  be  granted  we  must  ascertain  what 
it  is  that  is  to  be  sold.  The  widow's  two-thirds 
cannot  be  touched  while  she  lives,  and  the  sale 
of  an  undivided  third  of  twenty-eight  separate 
properties  is  impracticable. 

The  third  now  chargeable  must  be  set  apart  in 
severalty.  There  is  no  difficulty  with  regard  to 
this.  The  Acts  of  nth  April,  1835  (P.  L. 
199) ;  29th  March,  1832,  §  46  (P.!..  204),  and 
20th  February,  1854,  §  i  (P.  L.  89 ;  Purd.  Dig. 
p.  Ill 7,  pi.  29),  make  provision  for  partition  in 
case  of  a  life  estate  in  one  or  more  of  the  pur- 
parts ;  and  the  Act  of  24th  February,  1834,  here- 
inafter referred  to,  makes  the  course  very  clear. 

It  is  objected  that  the  petition  does  not  in 
terms  ask  for  partition.  But  it  does  ask  for  a 
sale  of  that  which  cannot  be  determined  without 
it,  and  it  also  asks  for  general  relief.  Moreover, 
it  is  a  familiar  principle  of  equity  jurisprudence 
that  where  all  the  parties  and  the  subject  matter 
are  before  the  Court,  it  will  afford  the  proper 
relief  even  if  they  have  failed  in  appropriate 
terms  to  ask  for  it.  In  Danzeisen's  Appeal  (23 
Smith,  65),  where  the  Court  of  Nisi  Prius  had 
dismissed  a  bill  alleging  a  trust  and  asking  for  an 
account  and  reconveyance,  the  evidence  failing 
to  establish  a  trust,  the  Supreme  Court  being  of 
opinion  that  the  facts  set  out  showed  a  mortgage, 
though  the  bill  contained  no  allegation  to  that 
effect,  reversed  the  decree  in  order  to  *'  do  equity 
and  reach  the  justice  of  the  case,**  saying,  '*  we 
cannot  turn  the  plaintiff  out  of  Court  by  reason 
of  the  inappropriate  terms  used  in  the  bill,  in- 
dicating a  trust  instead  of  a  mortgage."  That 
this  principle  is  equally  applicable  to  the  Orphans* 
Coiut,  whose  jurisdiction  is  administered  in  the 
forms  of  a  Court  of  Equity,  is  well  settled 
(Woodward's  Appeal,  2  Wright,  328;  Postle- 
thwaite's  Appeal,  18  Smith,  477).  In  the  latter 
case,  in  affirming  the  decree  of  the  Court  below 
granting  relief  not  prayed  for  by  the  petition, 
Sharswood,  T.,  says:  '*It  is  evident  that  the 
jurisdiction  of  the  Court  having  attached  by  the 
presentation  of  the  petition,  it  had  entire  control 
of  the  subject  as  a  Court  of  Equity  would  have. 
Having  all  the  parties  before  it,  it  can  and  ought 
to  make  such  decree  as  law  and  equity  would 
require,  and  which  will  be  binding  upon  all.** 

But  we  need  not  consider  the  case  upon  gene- 
ral principles.  Our  right  to  direct  this  partition 
as  a  preliminary  to  an  order  for  the  payment  of 
the  legacies  out  of  the  real  estate  is  conferred 
almost  in  explicit  terms  by  the  Act  of  24th  Feb- 
ruary, 1834  (P.  L.  84) — the  Act  upon  which 
the  present  proceeding  is  founded — which  pro- 
vides that,  "  When  a  legacy  is  or  shall  be  here- 


after charged  upon  or  payable  out  of  real  estate, 
it  shall  be  lawful  for  the  legatee  to  q>ply  by  l»ll 
or  petition  to  the  Orphans*  Court  having  juris- 
diction of  the  accounts  of  the  executor  of  the 
will  by  which  such  legacy  was  bequeathed,  where- 
upon such  Court,  having  caused  due  notice  to  be 
given  to  such  executor,  and  to  the  devisee  or 
heir,  as  the  case  may  be,  of  the  real  estate  charged 
with  such  legacy,  and  to  such  other  persons  in- 
terested in  the  estate  as  justice  may  require,  may 
proceed  according  to  equity  to  m^e  such  decree 
or  order  touching  the  payment  of  the  legacy  out 
of  such  real  estate  as  maybe  requisite  and  just.'* 

It  is  certainly  "requisite  and  just,"  before 
making  the  order  of  sale,  that  we  should  ascer- 
tain the  portion  of  the  estate  which  alone  can  be 
sold  during  the  lifetime  of  the  testator's  widow. 
A  partition  for  this  purpose  is  an  essential  pre- 
liminary. 

Under  this  Act  and  that  of  March  14th,  1857, 
§  I  (P.  L.  97),  it  is  probable  that  we  have  the 
power  to  refer  the  cause  to  a  Master  to  make  the 
requisite  partition,  but  upon  the  whole  we  prefer 
that  it  shall  be  made  in  the  manner  usually  prac- 
tised in  this  Court.  We  will  therefore  award  an 
inquest,  with  leave  to  the  parties  to  apply  for 
further  order. 

Counsel  will  prepare  the  necessary  decree* 

Opinion  by  Penrose,  J. 


November  16,  i88a 

Goldsmith's  Estate. 

Practice — Executor  not  liable  to  attachment  for 
default  of  decedent, 

Sur  petition  for  rule  for  attachment. 

The  petition  of  the  administrator  d.  b,  n.£,t,a, 
of  decedent,  set  forth,  that  the  account  of 
Charles  Eckhardt,  deceased,  executor  of  the  will 
of  this  decedent,  as  filed  by  his  executrix,  had 
been  adjudicated  and  confirmed,  by  which  it 
was  decreed  that  the  estate  of  the  deceased  e»^ 
cutor  was  indebted  to  the  estate  of  testatrix  in 
the  sum  of  I1384.59.  That  no  part  thereof  had 
been  paid  to  the  petitioner. 

On  September  27,  1880,  an  order  was  issued 
commanding  the  executrix  of  the  deceased  exe- 
cutor to  pay  said  amount  to  the  petitioner.  The 
order  having  been  served,  but  not  complied 
with,  on  October  19,  1880,  a  rule  was  granted 
on  the  executrix  to  show  cause  why  an  attach- 
ment should  not  issue  against  her  for  not  com- 
plying with  the  order  to  pay.  To  this  an 
answer  was  filed  by  the  executrix,  that  she  was 
unable  to  pay  said  amount,  because  her  husband 
died  suddenly,  leaving  her  in  almost  total  ignor- 
ance of  his  affairs,  and  especially  as  to  said  estate. 
That  "  she  has  strenuously  exerted  herself  to  find 
where  or  how  he  deposited  the  funds  be  became 
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possessed  of  as  executor/'  and  <'is  still  seeking 
to  obtain  this  knowledge."  She  therefore 
prayed  that  an  attachment  be  not  granted  against 
her. 

Bowers  6*  White^  for  petitioner. 

John  J.  Hargadofiy  contra. 

November  20,  1880.  The  Court.  The 
error  in  this  proceeding  is  in  supposing  a  per- 
sonal liability  was  imposed  upon  the  executrix 
of  the  deceased  executor.  She  was  not  decreed 
to  pay  the  amount  ascertained  to  have  been  in 
his  hands  at  the  date  of  his  death,  but  his  estate 
was  declared  the  debtor.  The  petitioner  there- 
fore  represents  simply  a  creditor  of  the  deceased 
executor,  and  must  obtain  a  speedy  settlement,  in 
the  mode  prescribed  by  law,  of  his  estate.  Ac- 
cordingly the  proper  practice  is,  to  require  the 
executrix  to  file  an  account  at  the  expiration  of 
the  year,  and  then  present  petitioner's  claim  for 
payment. 

The  attachment  is  refused,  the  order  to  pay 
vacated,  and  the  petition  therefore  dismissed. 

Opinion  by  Hanna,  P.  J. 


m.  g>.  Circuit  eourt- 
lEquitg. 


May,  1879. 

Lathrop  and  Taylor  v.  The  Junction  R.  R. 

Co.  and  The  Pennsylvania  R.  R.  Co. 

Railroad^  Ownership  of  track  forming  part  of 
the  line  of  another  railroad  in  which  it  is  a 
stockholder — Right  of  way  of  latter  road-^ 
Manner  of  enforcement — Obligation  to  trans- 
port freight  under  general  railroad  law — 
Stockholders^  bill^Preliminary  injunction. 
Motion  for  a  preliminary  injunction. 
Bill  in  equity,  filed  by  Francis  L.  Lathrop  and 
Lewis  H.  Taylor,  citizens  of  the  State  of  New 
Jersey,  for  themselves  and  other  stockholders  of 
the  Junction  Railroad  Company,  against  the 
Junction  Railroad  Company  and  the  Pennsylva- 
nia Railroad  Company,  corporations  incorpo- 
rated and  doing  business  under  the  laws  of 
Pennsylvania.     At  the  same  time  that  this  bill 
was  filed  similar  bills  were  filed  by  the  Baltimore 
and  Ohio  Railroad  Company  and  the  Central 
Railroad  Company  of  New  Jersey  against  the 
same  defendants. 

The  complainants  each  owned  one  share  of 
stock  of  the  Junction  Railroad  Company. 

The  bill  and  affidavits  set  forth  the  following 
fitcts:— 


On  May  3,  i860,  an  Act  of  Assembly  was 
passed  (P.  L.  i860,  p.  780)  incorporating  the 
Junction  Railroad  Company,  the  capital  to  con- 
sist of  5000  shares  of  Is©  each,  subject  to  the 
General  Railroad  Law  of  February  19,  1849. 
The  company  was  authorized  to  construct  a  rail- 
road, commencing  at  a  point  upon  the  Philadel- 
phia and  Reading  Railroad,  at  or  near  the 
bridge  of  said  company,  near  Peters  Island,  in 
the  river  Schuylkill,  thence  by  the  best  route  to 
a  point  upon  the  line  of  the  Pennsylvania  Rail- 
road, thence  by  said  railroad  by  the  most  direct 
and  practicable  route  to  a  point  upon  the  line  of 
the  Philadelphia,  Wilmington,  and  Baltimore 
Railroad.  The  company  was  authorized  to 
borrow  money  to  the  amount  of  1300,000, 
which  was  subsequently  increased  to  $800,000. 
By  a  supplement  passed  March  23,  1861  (P.  L. 
177),  the  company  was  authorized  to  use  the 
roadway  of  the  Pennsylvania  Railroad  and  of 
the  West  Chester  and  Philadelphia  Railroad,  or 
either  of  them,  with  the  consent  of  such  compa- 
nies respectively,  or  to  construct  the  whole  or 
such  parts  of  their  railroad  as  may  be  needful, 
with  or  without  the  use  of  one  or  both  of  the 
roads  of  the  companies  aforesaid. 

The  Junction  Railroad  Company  was  formed 
by  a  combination  entered  into  by  the  Pennsyl- 
vania Railroad,  the  Philadelphia,  Wilmington, 
and  Baltimore  Railroad,  and  the  Philadelphia 
and  Reading  Railroad  Companies,  and  all  the 
stock  was  subscribed  for  by  them  except  a  few 
shares  subscribed  for  by  individuals.  The  com- 
pany was  organized,  and  proceeded  to  construct 
a  railroad  from  a  point  on  the  Philadelphia  and 
Reading  Railroad  to  Haverford  Street,  and  also 
from  the  north  side  of  Market  Street  to  a  point 
on  the  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  at  or  near  Gray's  Ferry. .  The  ground 
between  the  north  side  of  Market  Street  and 
Haverford  Street  belonged  to  the  Pennsylvania 
Railroad  Company,  being  part  of  what  is  now 
called  the  company's  yard.  The  road  on  this 
portion  of  the  line  was  actually  matde  by  the 
Pennsylvania  Railroad  Company,  they  paying 
the  cost  of  materials,  labor,  and  all  cost  of  con- 
struction. Bonds  were  issued  by  the  Junction 
Railroad  Company  to  the  amount  of  |8oo,ooo, 
secured  by  a  mortgage  of  the  entire  road. 

Proceedings  were  afterwards  instituted  by  the 
Junction  Railroad  Company,  in  the  State  Courts 
of  Pennsylvania,  against  the  Pennsylvania  Rail- 
road Company,  to  determine  the  rights  of  the 
said  companies  in  the  portion  of  road  lying  be- 
tween Market  Street  and  Haverford*  Street,  and 
the  decree  of  the  Supreme  Court  of  Pennsyl- 
vania declared  the  ownership  of  the  strip  to  be 
in  the  Pennsylvania  Railroad  Company,  without 
prejudice,  however,  to  any  rights  of  the  Junction 
Railroad  Company  relating  to  the  use  of  said 
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portion.      (Pennsylvania  Railroad  Company's 
Appeal,  30  Sm.  265.) 

By  the  General  Railroad  Law  of  1849,  it  is 
provided  that  upon  the  completion  of  any  rail- 
road^ the  same  shall  be  esteemed  a  public  high- 
way for  the  conveyance  of  passengers  and  the 
transportation  of  freight,  provided  that  the  said 
company  shall  have  exclusive  control  of  the 
motive  power,  and  may  establish  such  rates  of 
toll  as  to  the  president  and  directors  shall  seem 
reasonable;  provided,  however,  nevertheless, 
that  said  rates  of  toll,  when  the  cars  used  for 
such  conveyance  are  owned  or  furnished  by 
others,  shall  not  exceed  two  and  one-half  cents 
per  mile  for  each  passenger;  three  cents  for 
each  ton  of  2000  pounds  of  freight ;  three  cents 
per  mile  for  each  passenger  or  Imggage  car;  and 
two  cents  per  mile  for  each  produce  or  freight 
car. 

The  Baltimore  and  Ohio  Railroad  Company 
proposed  to  send  its  cars  over  the  Junction  Rail- 
road in  course  of  transmission  to  New  York  City, 
and  to  bring  them  back  again  for  transmission 
to  the  West;  the  Philadelphia  and  Reading 
Railroad  Company,  and  the  Philadelphia,  Wil- 
mington and  Baltimore  Railroad  Company  were 
ready  and  willing  to  receive  and  haul  these  cars, 
respectively,  over  their  roads  to  and  from  the 
Junction  Railroad,  but  the  Junction  Railroad 
Company  refused  to  furnish  the  motive  power  to 
haul  the  said  cars  over  the  portion  of  their  road 
belonging  to  the  Pennsylvania  Railroad  Com- 
pany; permitting  the  Pennsylvania  Railroad 
Company  to  furnish  exclusively  the  motive 
power.  The  Pennsylvania  Railroad  Company 
were  requested  to  furnish  the  motive  power,  but 
returned  no  answer. 

The  prayer  of  the  bill  was,  tn/er  alia,  (i)  That 
the  Junction  Railroad  Company  be  enjoined 
from  refusing  to  furnish  motive  power  to  trans- 
port over  their  road  freight  or  passengers  shipped 
by  the  Philadelphia,  Wilmington,  and  Baltimore 
Railroad  Company,  or  the  Reading  Railroad 
Company.  (2)  That  the  Pennsylvania  Railroad 
Company  be  enjoined  from  interfering  with  the 
Junction  Railroad  Company  in  the  performance 
of  their  corporate  duties,  and  in  the  transport- 
ing of  freight  and  passengers. 

The  Pennsylvania  Railroad  Company,  in  their 
answer,  denied  that  they  had  ever  surrendered 
any  of  their  rights  to  the  Junction  Railroad  Com- 
pany over  that  portion  of  the  Junction  Railroad 
which  belonged  to  them,  and  ran  through  their 
yard;  and  denied  that  the  Junction  Railroad 
Company  had  violated  its  duty  by  refusal  to  trans- 
port passengers  or  merchandise  over  said  strip  of 
Lsmd,  or  that  they  were  themselves  required  so 
to  transport  said  cars. 

Samuel  Dickson  and  John  C,  Bullitt y  for  the 
motion. 


K  the  owner  of  an  estate  stand  by  aod  see 
another  expend  money  upon  an  adjoining  estate, 
the  latter  relying  upon  an  existing  right  of  ease- 
ment in  the  other  estate,  without  which  such  a- 
penditure  would  be  useless,  and  do  not  interpose 
to  prevent  the  work,  he  will  not  be  permitted  to 
interrupt  the  enjoyment  of  such  easement. 

Brooks  v.  Curtis,  4  Lans.  283. 
This  is  a  right  in  the  nature  of  a  right  of  way 
of  necessity. 

Washburn  on  Easements,  31. 

Cro.  Jac.j^pp.  170-189. 

Bacon's  Abr.,  vol.  4,  688,  '9. 

Morris  9.  Edgington,  3  Taunt.  31. 
When  two  or  more  persons  have  a  common 
interest  in  property,  equity  will  not  allow  one  to 
appropriate  it  exclusively,  or  impair  its  worth  to 
the  others. 

Jackson  v.  Ludeling,  21  Wall.  616. 

Green's  Brice's  Ultra  Vires,  565,  etc. 

D.  L.  &  W.  R.  R.  V,  Eric  R.  R.,  6  C  E.  Green,  307. 

Jersey  City  H.  H.  R.  Co.  v.  Jersey  City  R.  R.  Co., 
6  C.  E.  Green,  550. 

Adequate  relief  can  be  given  on  an  interlocu- 
tory application. 

Oxiade  v,  N.  E.  R.  Co.,  I  C.  B.  n.  s.  454. 
Garton  v.  B.  &  E.  R.  W.  Co.,  6  C.  B.  n.  s.  639. 
Baxendale  v.  West  R.  W.  Co.,  3  GiflF.  650;  7  L.  T. 

n.  s.  297. 
Att'y  Gen.  v,  G.  N.  R.  C,  i  Drew  &  S.  154. 
Lane  v,  Newdigate,  10  Vesey,  192. 
Robison  v.  Byron,  I  Bro.  C.  C.  588. 
Rankin  v.  Huskesson,  4  Sim. 
Hervey  v.  Smith,  i  K.  &  J.  392. 
Au'y  Gen.  v.  Met.  Board  of  Works,  i  Hem.  &  M. 

312. 
Hepburn  v,  Lordan,  2  Hem.  &  M.  345. 
Beadeff.  Perry,  L.  R.,  3  Eq.  465. 
Cooke  V.  Chilcott,  L.  R.,  3  Ch.  Div.  694. 
Audenried  v.  Phila.,  68  Pa.  St.  375. 
Cole  Silver  Mining  Co.  v.  Virginia,  I  Sawyer,  685. 
Baptist  CongregaUon  v.  Scannel,  3  Grant,  49. 
Manhattan   Manf.  Co.  v.  N.  J.  Stock  Yard  Co., 

8C.  E.  Gr.  161. 

Wayne  McVeagh^  Chapman  Biddle^  zxAJohM 
Scott f  for  the  Pennsylvania  Railroad  Company, 
respondents. 

This  is  not  a  case  for  the  issue  of  a  preliminary 
injunction.  There  is  no  precedent  for  using  a 
preliminary  writ  to  take  the  subject  of  the  litiga- 
tion from  a  party  who  has  always  heretofore  en- 
joyed it,  and  give  it,  pendente  lite,  to  a  party  who 
has  never  heretofore  enjoyed  it — ^that  being  the 
function  of  a  final  decree  only.  There  is  "not 
only  a  current  but  a  torrent  of  authorities"  to  the 
contrary. 

Child  v.  Douglas,  Kay*s  Ch.  R.  578. 

Turner  v,  Spooner,  i  Dr.  &  Sm.  467. 

Durell  V.  Prichard,  L.  R.,  I  Ch.  244. 

Gale  r.  Abbot,  8  Jurist,  n.  8.  988. 

Camblos  v,  R.  R.  Co.,  9  Phila.  41 1. 

Fanners'  R.  R.  Co.  v.  Reno  O.  C.  &  P.  H.  R.  R. 
Co.,  53  Pa.  St.  224. 

Mammoth  V.  C  C  Co.'s  App.,  54  Pa..  St.  i8> 

Murdock  Case,  2  Bland,  469. 

University  v*  Greeni  i  Mary.  Ch.  97. 
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N.  Y.  Priming  &  Dyeing  Est  v.  Fitch,  i  Paige»  97. 

Bosley  v.  Susquehanna  Canal,  3  Bland,  65. 

Att'y  Gen.  v.  New  Jersey  R.  R.  &  T.  Co.,  2  Gr. 
Ch.  136. 

Att'y  Gen.  v.  City  of  Paterson,  I  Stockton,  624. 
But  even  if  a  preliminary  injunction  were  a 
proper  remedy  the  complainants  in  this  case  are 
not  entitled  to  the  relief  sought.  Although  they 
sue  as  nominal  stockholders  (having  purchased 
one  share  each),  the  bill  is  not  filed  in  good  faith 
for  the  protection  of  the  stockholders'  interests, 
but  is  in  aid  of  the  other  bills  filed  by  the  Balti- 
more and  Ohio  and  the  N.  J.  Cential  Railroad 
companies,  two  foreign  corporations  of  which  the 
complainants  are  officers.  Even  in  the  case  of 
bona  fide  stockholders'  bills,  the  complainants 
must  aver  that  they  had  appealed  to  the  company 
to  protect  itself,  and  that  it  had  refused.  This  bill 
contains  no  such  allegation. 

Dodge  V.  Woolsey,  18  Howard,  331. 

Sparhawk  v,  P.  R.  R.  Co.,  4  Sm.  401. 

Forrest  v.  R.  W.  Co.,  7  Jurist,  n.  s.,  887. 
The  Stockholders  cannot  have  this  relief  upon 
any  other  grounds  than  that  the  directors  of  the 
Junction  f^hroad  Company  are  guilty  of  a  breach 
of  trust,  lliey  are  not  guilty  of  that  breach  of 
trust,  because  the  relation  in  which  they  stand  to 
the  Pennsylvania  Railroad  Company  for  the  use 
of  this  mile  of  track  is  in  effect  and  in  law  a  con- 
tract made  in  pursuance  of  the  terms  of  their 
charter  and  exercise  of  their  discretion;  and 
unless  this  Court  will  undertake  to  put  itself  in 
the  place  of  the  directors,  reversing  their  discre- 
tion, and  say  that  the  mile  must  be  run  in  some 
other  mode  than  mider  this  contract,  there  can 
be  no  injunction. 

I  Potter  on  Corp's,  {  84. 

Green's  Brice's  Ultra  Vires,  183. 
James  E.  Gowen^  for  the  Junction  Railroad 
Company. 

C.  A.  V. 
Oct.  28,  1880.  The  Court.  It  is  no  part 
of  my  present  purpose  to  notice  any  other  than 
the  main  question  in  this  case.  It  is  sufficient 
for  me  to  say,  as  to  several  other  questions  dis- 
cussed by  counsel  at  the  argument,  that,  in  my 
opinion,  the  Comt  has  power  to  grant  the  pre- 
liminary relief  prayed  for,  and  that  the  alleged 
impending  injury  to  the  interests  of  the  com- 
pkunants  is  of  such  a  character  as  to  entitle  them 
to  invoke  the  intervention  of  the  Court. 

The  Junction  Railroad  Company  is  a  corpo- 
ration created  by  a  special  Act  of  the  Pennsyl- 
vania Legislature,  dated  May  30,  i860,  whereby 
it  was  authorized  to  **  construct  a  railroad  com- 
mencing at  a  point  upon  the  Philadelphia  and 
Reading  Railroad,  at  or  near  the  bridge  of  said 
company,  near  Peters  Island,  in  the  river  Schuyl- 
kill ;  thence  by  the  best  route  to  a  point  upon 
the  line  of  the  Pennsylvania  Railroad,  within 
one  mile  east  of  George's  Run,  at  the  village  of 
Hestonville ;  thence  by  the  line  of  the  Pennsyl- 


vania Railroad,  by  the  most  direct  and  practica- 
ble route,  to  a  point  upon  the  line  of  the  Phila- 
delphia, Wilmington,  and  Baltimore  Railroad." 

By  a  supplement  to  this  charter,  passed  in 
1861,  the  Junction  Railroad  Company  was  au- 
thorized to  «'  make  a  complete  line  of  railway 
from  a  point  on  the  Philadelphia  and  Reading 
Railroad,  at  or  near  the  bridge  at  Peters  Island, 
to  a  point  on  the  Philadelphia,  Wilmington,  and 
Baltimore  Railroad,  at  or  near  Gray's  Ferry 
Bridge,  by  the  most  convenient  and  practicable 
route." 

By  further  legislation  the  company  was  autho- 
rized to  borrow  1500,000  upon  mortgage  of  its 
property  and  franchises,  and  upon  thJs  security 
a  loan  of  that  amount  was  negotiated  upon  the 
authorized  guaranty  of  it  by  the  three  companies 
named. 

The  stock  of  the  company  was  taken  and  is 
now  held  by  the  Pennsylvania  Railroad  Com- 
pany, the  Philadelphia  and  Reading  Railroad 
Company,  and  the  Philadelphia,  Wilmington, 
and  Baltimore  Railroad  Company,  except  a  few 
shares  which  are  held  by  individuals. 

At  the  organization  of  the  company  in  1861, 
the  President  of  the  Pennsylvania  Railroad  Com- 
pany was  elected  its  president,  and  occupied  that 
position  until  1867,  during  which  time  the  whole 
line  of  its  road  was  located  definitely  between  its 
prescribed  termini ;  under  his  direction  a  large 
sum,  to  wit,  about  1870,000,  was  expended  in 
its  construction,  and  the  whole  of  the  road,  ex- 
cept that  part  between  Market  and  Thirty-fifth 
streets,  was  completed  by  it. 

This  intervening  part  was  constructed  by  the 
Pennsylvania  Railroad  Company,  and  was  held 
by  the  Supreme  Court  of  Pennsylvania  to  be  the 
property  of  that  company,  and  this  decision  must 
be  regarded  as  conclusive,  so  far  as  the  legal 
owne^ip  of  that  link  is  concerned.  But  in 
view  of  the  admission  that  the  Junction  Railroad 
may  have  rights  touching  the  use  of  the  section 
of  road  referred  to,  the  decree  was  entered  with- 
out prejudice  to  such  rights,  or  to  the  assertion 
of  them  in  an  appropriate  proceeding. 

Various  other  facts  are  alleged  in  the  bills  of 
complaint,  and  are  verified  by  the  accompanying 
affidavits,  which,  all  together,  constitute  a 
'*  strange,  eventful"  history  of  the  construction 
of  the  road. 

Enough  of  them  have  been  here  stated  to  indi- 
cate the  vital  object,  and  the  essential  import- 
ance to  the  public,  of  the  construction  of  the 
road. 

The  Pennsylvania,  the  Philadelphia  and  Read- 
ing, and  the  Philadelphia,  Wilmington,  and  Bal- 
timore Raihroads  terminate  at  Philadelphia. 
They  were  imconnected  with  each  other,  and  so 
the  immense  traffic  requiring  transfei  from  the 
one  to  the  other,  was  necessarily  conducted  with 
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great  expense,  inconvenience,  and  embarrass- 
ment. ITiese  difficulties  could  be  almost  entirely 
avoided  bjr  the  construction  of  a  continuous  line 
only  about  four  miles  long  from  Gray's  Ferry  to 
Peters  Island,  and  accordingly  the  Junction  Road 
was  projected  and  made.  A  broken  line  with  a 
gap  in  the  middle  of  it  would  not  answer  the  pur- 
pose; its  continuity  was  absolutely  essential  to 
effectuate  the  object  of  its  creation,  as  well  as  to 
meet  the  just  expectation  of  its  stockholders  and 
the  public.  So,  in  the  annual  report  of  the 
Pennsylvania  Railroad  Company,  February  3, 
1862,  it  is  said :  The  Philadelphia,  Wilmington, 
and  Baltimore  Raihroad  Company,  the  Philadel- 
phia and  Reading  Railroad  Company,  and  the 
Pennsylvania  Railroad  Company  have  organized 
the  Junction  Railroad  Company,  under  a  charter 
procured  from  the  Legislatiure  of  i860,  and 
amended  at  the  last  session.  The  object  of  this 
line  is  to  connect  these  three  railroads  by  a  con- 
tinuous  line  along  the  west  bank  of  the  Schuyl- 
kill River,  from  the  Reading  Railroad,  near 
Peters  Island  Bridge,  to  the  Philadelphia,  Wil- 
mington, and  Baltimore  Railroad,  at  Gray's 
Ferry,  intersecting  the  Pennsylvania  Railroad^ 
near  the  Wire  Bridge^  at  Fairmount,  so  that  an 
interchange  of  freight  between  these  lines  may 
be  effected  without  passing  through  the  populous 
portions  of  the  city.  In  apparent  accordance 
with  this  declaration  were  all  the  acts  and  decla- 
rations of  the  Pennsylvania  Railroad  Company 
during  the  progress  of  construction  until  the 
controversy  arose  as  to  the  ownership  of  the 
middle  section,  and  they  may,  therefore,  be 
fairly  regarded  as,  in  a  great  measure,  inducing 
the  expenditure  of  the  larjge  sum  laid  out  by  the 
Junction  Railroad  on  its  line. 

Any  other  hypothesis  must  assume  that  the 
Junction  Railroad  Company  was  willing  to  im- 
peril the  chief  object  of  the  enterprise  and  the 
value  of  its  investment,  by  making  itself  entirely 
dependent  upon  the  arbitrary  will  of  the  owner 
of  the  middle  section  for  the  profitable  use  and 
enjoyment  of  the  two  other  sections  of  the  line. 

Ought  the  Pennsylvania  Railroad  Company, 
then,  to  be  permitted  so  to  control  the  section 
of  the  road  of  which  it  is  the  proprietor,  as  to 
exclude  the  Junction  Railroad  Company  from 
participation  in  its  use  as  part  of  a  continuous 
line?  I  think  not.  It  must  be  treated,  in 
equity,  as  having  agreed  to  such  reasonable  use 
of  the  section  owned  by  it,  as  is  necessary  to  ef- 
fectuate the  common  object  of  those  who  fur- 
nished the  means  of  constructing  the  Junction 
Road  as  a  continuous  line ;  and,  to  that  extent, 
to  a  modification  of  its  proprietary  rights.  It 
would  certainly  be  im warrantable  in  the  Junction 
Company  to  exclude  the  Pennsylvania  Railroad 
Company  from  the  beneficial  use  of  the  northern 


and  southern  sections  of  the  Junction  Road, 
either  by  denying  it  altogether,  or  by  imposing 
burdensome  restrictions  upon  it.  Why  ought  not 
a  like  measure  of  justice  be  meted  out  to  the 
other  interests  associated  with  the  Pennsylvania 
Company,  in  reference  to  the  middle  section  of 
the  Junction  Road,  when  it  induced  these  inte- 
rests to  make  large  expenditures  of  money  and 
inctu-  large  liabilities  upon  the  faith  that  this 
middle  section  should  constitute  an  indispensable 
constituent  of  a  joint  enterprise?  There  is  no 
just  ground  for  any  discrimination. 

While  I  am  of  opinion  that  the  Junction  Rail- 
road Company  may  have  the  right  to  employ  its 
own  motive  power  over  the  whole  line  between 
its  termini,  yet,  I  think,  the  operations  of  the 
road  should  be  conducted  with  as  little  friction 
as  possible,  and  without  any  avoidable  abridg- 
ment of  the  proprietary  rights  of  the  Pennsyl- 
vania Railroad  Company.  The  injunction 
granted,  therefore,  will  not  restrain  that  com- 
pany from  operating  its  own  portion  of  the  line 
with  its  own  motive  power. 

The  following  decree  was  entered ; — 
(i)  And  now,  October  28, 1880,  it  is  ordered 
and  decreed  that  an  injunction  be  granted  until 
further  order  of  this  Court,  enjoining  and  re- 
straining the  said  Junction  Railroad  Company, 
its  officers,  servants  and  agents  fromdeclinmg  or 
refusing  or  in  any  manner  failing  to  perform  the 
duties  required  of  them  by  the  charter  of  said 
company,  and  especially  from  declining  or  refus- 
ing to  furnish  motive  power,  haul,  receive,  ship 
or  transport  over  its  road  freights  or  passengers 
arriving  in  cars  by  the  Philadelphia,  Wilmington, 
and  Baltimore  Railroad  destined  for  the  Phila- 
delphia and  Reading  Railroad  or  its  connections, 
or  from  declining  or  refusing  to  furnish  motive 
power,  haul,  receive,  ship  or  transport  freight  or 
passengers  arriving  in  cars  by  the  Philadelphia 
and  Reading  Railroad,  destined  for  the  Philadel- 
phia, Wilmington,  and  Baltimore  Railroad  or  its 
connections. 

(2)  That  the  said  Pennsylvania  Railroad 
Company,  its  officers,  agents,  and  servants  be 
enjoined  and  restrained  from  interfering  with  or 
in  any  manner  hindering  the  said  Junction  Rail- 
road Company  from  performing  its  said  corpo- 
rate  duties  and  transporting  freight  and  passen- 
gers as  aforesaid. 

(3)  This  injunction  shall  not  be  taken  to  re- 
strain the  said  Pennsylvania  Railroad  Company 
from  furnishing  exclusively  the  motive  power  to 
transport  the  cars  aforesaid  over  and  upon  that 
portion  of  the  Junction  Line  which  is  situated 
between  the  north  side  of  Market  and  Thirty^ 
fifth  streets  in  the  city  of  Philadelphia. 

Opinion  by  McKennan,  Cir.  J. 
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Vol.  IX.]     THURSDA  Y.DEC.  93, 1880.    [No.  18. 


Supreme  ®<mrt. 


July,  '79,  67.  March  5,  i88a 

Pennsylvania  R.  R«  Co.  v.  Bock. 

Negligence — Contributory  negligence — Suit  for 
death  of  minor  child^^Pleading — Declaration 
— -Joinder  of  common  law  and  statutory  claims 

\      — -Joinder  of  parties  suing  in  different  rights. 

In  an  action  against  a  railroad  company  for  negligence, 
the  defendant  requested  the  Court  to  charge :  <*  That  the 
plaintiff  being  about  to  drive  a  team,  with  two  mules  and 
a  horse  on  the  lead,  across  a  railroad  track,  with  a  loaded 
wagon,  having  placed  his  son,  seven  years  of  age,  on  the 
lead  horse,  over  which  he,  the  father,  had  no  control,  was 
guilty  of  negligence  in  placing  his  son  in  such  a  dangerous 
position ;  and  cannot  recover  for  the  loss  of  his  son  or  his 
noTse  killed  by  the  passing  train."  To  which  the  Court 
answered :  "  This  point  assumes  a  fact,  the  existence  or 
non-existence  of  which  is  a  question  for  your  considera- 
rion,  to  wit :  whether  plaintiff  placed  his  son  on  a  horse 
ever  which  hi  had  no  control.  This  is  for  you  and  we  can- 
not assume  it  If  it  were  true  it  wotdd  be  strong  evidence 
of  negligence.  It  is  for  you  to  find  under  all  the  evidence 
in  the  cause  whether  there  was  negligence  either  on  the 
part  of  the  plaintiff  or  of  his  son  who  was, killed,  which 
contributed  to  the  production  of  the  accident.  If  there 
was  such  contributing  negligence  the  plaintiff  cannot  re- 
cover."   The  verdict  was  for  the  plaintiff: 

Held^  that  the  assumption  in  the  point  forbade  its  affirm- 
ance, and  that  it  could  have  been  well  refused  without 
qualifying  remarks. 

Jfeidffitrther,  that  there  was  error  in  the  remark  that  if 
the  assumed  fact  were  true,  it  would  be  strong  evidence  of 
n^ligence,  for  on  the  verity  of  the  facts  as  assumed,  without 
reference  to  other  proofs,  it  would  be  contributory  negli- 
gence/^r  j^/  and  as  it  was  not  certain  that  the  error  did 
the  defendant  no  harm,  the  judgment  must  be  reversed. 

Where  the  form  of  the  declaration  shows  no  inconsist- 
ency in  the  rights  sued  upon,  nor  an  apparent  misjoinder 
of  the  claimants  thereunder,  an  actual  misjoinder  of  rights 
or  parties  must  be  taken  advantage  of  on  trial  and  not  by 
motion  in  arrest  of  judgment. 

A  claim  for  statutory  and  common  law  damages  admit- 
ting of  the  same  pleas  and  judgment  may  be  joined  in  the 
lame  action. 


In  an  action  against  a  railroad  company  for  the  death  of 
plaintiff^s  minor  child,  in  which  was  joined  a  claim  for  the 
loss  of  personal  property,  it  was  agreed  on  the  trial  that  the 
action  should  be  tried  as  if  the  mother  were  a  party,  and 
she  should  be  precluded  by  the  verdict.  The  verdict  was 
for  the  plaintiff: 

Held,  that  no  such  error  was  ilpparent  on  the  record  as 
could  be  takea  advantage  of  by  motion  in  arrest  of  judg- 
ment. 


Error  to  the  Common  Pleas  of  Bucks  County, 

Case,  by  Anthony  Bock  against  the  Pennsyl- 
vania Railroad  Company,  to  recover  damages 
for  the  loss  occasioned  by  the  death  of  his  son 
Anthony  Bock,  Jr.,  and  also  for  the  loss  of  a 
horse  killed  at  the  same  time  by  a  train  on  de- 
fendant's track  at  a  crossing  in  the  borough  of 
Bristol. 

At  the  trial,  before  Watson,  P.  J.,  it  was 
agreed  that  the  action  should  be  tried  with  the 
same  effect  as  if  the  plaintifTs  wife  had  been  a 
party  plaintiff  and  that  she  should  be  concluded 
by  the  verdict.  The  evidence  showed  that  on 
the  morning  of  May  31,  1875,  the  plaintiff  was 
engaged  in  hauling  manure  in  the  borough  of 
Bristol  with  a  team  consisting  of  a  hay  wagon, 
two  mules,  and  a  lead  horse.  He  had  crossed 
the  track,  which  ran  through  a  well-built  up  por- 
tion of  the  town,  earlier  in  the  day  with  the 
wagon  and  mules  only,  and  proceeded  to  load 
up,  at  a  stable  not  far  distant  from  the  track, 
while  his  son,  a  lad  of  seven  years,  but  remark- 
ably intelligent  and  well-grown,  and  accustomed 
to  assist  his  father  in  this  and  other  ways,  brought 
the  horse  round  by  another  road,  leading  under 
the  track,  but  which  at  that  time  was  impassable 
for  the  wagon.  There  was  no  line  attached  to 
the  horse,  the  boy,  who  rode  upon  his  back,  con- 
trolling him  by  the  bridle.  While  the  plaintiff 
was  loading  the  wagon  the  boy  geared  the  horse 
to  the  wagon  and  when  ready  to  start  jumped 
upon  the  horse's  back  and  the  team  started  off, 
the  plaintiff  taking  the  near  mule  by  the  bridle 
and  walking  beside  him.  At  the  foot  of  a  slight 
rise  leading  to  the  track  and  about  60  feet  from 
it  plaintiff  stopped  the  team.  From  this  point, 
owing  to  the  houses,  the  track  is  only  visible  for 
a  few  feet  in  the  westerly  direction ;  from  a  point 
about  eleven  feet  from  the  track  it  can  be  seen  in 
the  same  direction  for  about  468  feet,  and  from 
the  middle  of  the  track  the  view  is  clear  for  1500 
feet.  At  the  crossing  planks  are  laid  down  mak- 
ing an  even  surface.  Plaintiff,  after  stopping 
the  team,  walked  ahead  to  the  middle  of  the 
track,  from  which  place  he  looked  in  both  direc- 
tions and  listened  for  about  half  a  minute;  not 
hearing  any  train  he  called  to  the  boy  to  come 
on,  and  returning  to  meet  the  wagon  took  the 
near  mule  by  the  bridle  as  before;  just  as  the 
horse  was  about  to  step  across  the  first  rail  plain- 
tiff heard  a  train  approaching ;  he  shouted  *  *  Oh ! " 
and  jerked  the  mule  back  but  the  horse  had 
already  got  his  forefeet  on  the  track  and  was 
struck  by  the  locomotive  of  an  east-bound  train. 
The  horse  was  instantly  killed ;  and  the  boy  was 
thrown  upon  the  engine  and  received  serious 
injiury  from  whith  he  died  within  a  few  hours. 

A  witness  who  was  present  testified  that  so  soon 
as  he  saw  the  train  both  he  and  the  plaintiff 
shouted,  but  within  three  seconds  from  the  time 


Digitized  by 


Google 


982 


WEEKLY  NOTES  OF  CASES. 


that  the  train  was  in  sight  the  accident  happened. 
There  was  conflicting  evidence  as  to  the  rate 
of  speed  of. the  train,  which  plaintiff  alleged  was  in 
excess  of  Uiat  permitted  by  ordinance,  the  testi- 
mony variously  estimating  it  at  from  eight  to 
twenty-five  miles  an  hour ;  there  was  also  con- 
flicting testimony  as  to  whether  the  whistle  was 
blown  or  the  bell  rung. 

Defendant  requested  the  Court  to  charge,  inter 
alia  J  as  follows:  *<(s)  That  the  plaintiff  being 
about  to  drive  a  team,  with  two  mules  and  a  horse 
on  a-lead,  across  a  railroad  track,  with  a  loaded 
wagon,  where  trains  were  running  prc^Ued 
by  steam,  having  placed  his  son,  seven  years  of 
age,  on  the  lead  horse  over  which  he,  the  father, 
had  no  control,  was  guilty  of  negligence  in  plac- 
ing his  son  in  such  a  d^mgerous  position ;  and 
cannot  recover  for  the  loss  of  his  son  or  his  horse 
killed  by  the  passing  train .  Answer.  This  point 
assumes  a  fact,  the  existence  or  non-existence  of 
which  is  a  question  for  your  consideration,  to 
wit :  whether  plaintiff  placed  his  son  on  a  horse 
over  which  he  had  no  control.  This  is  for  you 
and  we  cannot  assume  it.  If  it  were  true  it 
would  be  strong  evidence  of  negligence.  It  is 
for  you  to  find  under  all  the  evidence  in  the 
cause  whether  there  was  negligence  either  on  the 
part  of  the  plaintiff  or  of  his  son  who  was  killed, 
which  contributed  to  the  production  of  the  acci- 
dent. If  there  was  such  contributing  negligence 
the  plaintiff  cannot  recover.'* 

Verdict  '*  in  favor  of  plaintiff  for  the  sum  of 
I2176  for  horse  and  fimeral  expenses  included 
and  six  cents  costs." 

Defendant  moved  in  arrest  of  judgment,  upon 
which  motion  the  Court  delivered  the  following 
opinion :  <^  It  is  almost  unnecessary  to  say  we 
can  arrest  the  judgment  only  for  error  apparent 
on  the  face  of  the  record.  Is  there  such  error 
here  ?  The  wrong  complained  of  in  the  narr.  is 
negligence  resulting  in  (i)  the  killing  of  the 
pUuntiff's  minor  son  whereby  he  lost  his  services 
and  was  put  to  expense  in  taking  care  of  and 
burying  his  body.     (2)  The  killing  of  his  horse. 

*'  When  the  jury  was  about  to  be  empanelled 
it  was  agreed  by  the  parties  that '  this  action  shall 
be  tried  in  the  same  manner  and  with  the  same 
effect  as  if  Linda  Bock,  wife  of  plaintiff,  had 
been  a  party  plaintiff  thereto,  and  that  the  re- 
covery, if  any  is  had,  shall  include  all  her  de- 
mandis  against  the  defendant,  and  that  she  shall 
be  concluded  by  the  verdict  should  it  be  in  favor 
of  the  defendant.'  We  do  not  regard  this  as 
making  the  wife  a  party  to  the  suit.  We  look 
upon  it  rather  as  an  agreement  that^  the  entire 
damages  should  be  determined  and  recovered  in 
the  suit  by  the  husband,  and  that  in  considera- 
tion thereof  the  defendant  should  not  thereafter 
be  molested  for  any  claim  by  or  for  the  wife. 

"  But  suppose  we  consider  that  agreement  as 


placing  her  as  a  party  plaintiff  on  the  recori 
How  does  this  render  an  error  apparent  on  its 
face  ?  The  effect  would  be  to  join  her  as  a  plain- 
tiff on  every  count  and  upon  every  statement  of 
ownership  or  claim.  Instead  of  a  separate  cause 
of  action  in  the  husband  for  separate  injuries  to 
him  we  should  have  a  statement  of  a  joint  caiisc 
of  action  for  injury  to  joint  property  in  the  horse, 
joint  expenses  in  the  burial  of  the  son,  and  joint 
loss  by  reason  of  his  death.  The  declaration 
would  still  be  a  consistent  whole.  There  would 
be  nothing  there  to  show  that  the  several  items 
of  the  demand  were  in  different  rights.  The 
error,  if  any,  in  this  respect  would  be  on  the 
trial  and  not  on  the  face  of  the  record. 

"  We  see  no  reason  why  the  common  law 
claim  for  the  loss  of  the  horse  and  the  statutory 
claim  for  the  loss  of  the  son  may  not  be  joined 
in  the  same  declaration.  They  are  of  the  same 
nature,  admit  of  the  same  pleas  and  are  followed 
by  the  same  judgment,  (i  Ch.  PL,  197;  Mar- 
tin tr.  Stille,  3  Wh.,  337.) 

*'  These  views  apply  to  all  the  reasons  in  sup- 
port of  the  motion  in  arrest  of  judgment." 

Judgment  was  entered  on  the  verdict,  and  d^ 
fendant  took  this  writ  of  error,  assigning  for 
error,  inter  alia^  (3)  the  answer  to  the  fifth  pcant 
presented  as  above,  and  (4  and  5)  the  overniling 
of  his  motion  in  arrest  of  judgment,  and  enter- 
ing judgment  on  the  verdict. 

G,  &  If.  Lear^  for  plaintiff  in  error. 

On  the  facts  as  stated  in  the  point  submitted 
the  Court  should  have  charged  |absolutely  tiiat 
there  was  contributory  negligence. 

Glassey  v,  HestonviDc,  M.  &  F.  P.  R.  W.  Co.,  7  Sm. 

172. 
Smith  V,  O'Connor,  12  Wr.  218. 
PitUburgh,  All.  and  Man.  R.  W.  Co.  v,  Pcanon,  aa 

Sm.  169. 
Smith  V,  R.  R.  Co.,  8  Weekly  Notes,  165. 

The  action  for  the  boy's  death  is  a  statutory 
right  and  cannot  be  joined  with  the  common 
law  remedy  for  the  loss  of  the  horse. 

North  Pa.  R.  R.  Co.  v.  Robinson,  8  Wr.  1 78. 
2  T.  &  H.  Pr.  83. 
I  Chitty,  {  200. 

The  wife  had  no  cause  of  action  for  the  loss 
of  the  horse;  there  was  therefore  a  misjoinder 
of  her  and  her  husband's  right  with  his  alone. 
I  Chitty,  {  75  and  {  205. 

B,  F.  Gilkeson  (with  whom  were  Geo,  X^ss 
and  Z.  L.Tames)^  contra. 

It  could  not  be  said  as  matter  of  law  tiiat 
plaintiff  was  guilty  of  contributory  negligence. 
In  the  position  in  which  the  father  was  he  could 
control  the  movements  of  the  whole  team.  The 
position  of  the  driver  of  a  team  of  four  or  three 
horses  is  always  upon  the  back  or  at  the  bridle 
of  the  near  tongue  horse ;  and  under  the  instruc- 
tion of  the  Court  the  jury  so  found;  it  was  pro- 
perly left  a  question  for  them. 
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Catawissa  R.  R.  Co.  v,  Armstrong,  2  Sm.  282. 

Oakland  R,  R.  Co.  v.  Fielding,  12  Wr.  320. 

Phila.  P.  R.  R.  Co.  v.  Hazzard,  25  Sm.  367. 
Defendants  took  their  chances  on  the  trial 
and  ought  not  to  unravel  the  case  here,  when 
(he  defect,  if  any,  might  have  been  taken  ad- 
vantage of  by  a  fufn  pros,  on  the  counts  for  the 
horse  and  the  funeral  expenses. 

March  29,  1880.  The  Court.  The  defend- 
ant's fifth  point  was,  "  That  the  plaintiff  bemg 
about  to  drive  a  team,  with  two  mules  and  a 
horse  on  the  lead,  across  a  railroad  track,  with 
a  loaded  wagon,  where  trains  were  running, 
propelled  by  steam,  having  placed  his  son,  seven 
years  of  age,  on  the  lead  horse,  over  which  he, 
the  father,  had  no  control,  was  guilty  of  negli- 
gence in  placing  his  son  in  such  a  dangerous 
position,  and  cannot  recover  for  the  loss  of  his 
son  or  his  horse  killed  by  the  passing  train." 
Answer.  <*  This  point  assumes  a  fact,  the  exist- 
ence or  non-existence  of  which  is  a  question  for 
your  consideration,  to  wit :  Whether  the  plain- 
tiff placed  his  son  on  a  horse  over  which  he  had 
no  control  ?  This  is  for  you,  and  we  cannot 
assume  it.  If  it  were  true,  it  would  be  strong 
evidence  of  negligence.  It  is  for  you  to  find, 
under  all  the  evidence  in  the  case,  whether 
there  was  negligence  of  the  plaintiff,  or  of  his  son 
who  was  killed,  which  contributed  to  the  pro- 
duction of  the  accident.  If  there  was  such  con- 
tributory negligence,  the  plaintiff  cannot  re- 
cover.** 

The  point  must  be  considered  with  reference 
to  the  facts  which  the  testimony  would  have 
warranted  Uie  jury  in  finding.  From  that  they 
could  have  found  that  the  train  was  running 
through  the  borough  at  the  rate  of  twenty  miles 
an  hour,  and  no  bell  was  rung  nor  whistle  blown 
till  after  the  accident;  that  the  deceased  was  a 
remarkably  stout  and  intelligent  boy  for  his  age, 
and  was  in  the  habit  of  working  with  his  father; 
that  he  had  oflen  rode  the  lead  horse  in  the 
team;  had,  on  the  day  he  was  killed,  taken  the 
horse  by  a  way  under  the  railroad  to  the  place 
of  loading,  and  geared  him  to  the  wagon,  while 
his  father  put  on  the  load;  that  he  got  on  the 
horse,  and  the  team  was  driven  near  to  the  rail 
road,  and  stopped;  that  the  plaintiff  went  upon 
the  track,  looked  both  ways,  listened,  and  nei- 
ther seeing  nor  hearing  an  approaching  train, 
started  back,  telling  the  boy  to  come  ahead; 
that  the  team  was  started  before  the  plaintiff 
reached  it ;  he  took  the  mule  by  the  head,  the 
horse  got  his  forefeet  on  the  track,  and  was 
struck  within  three  seconds  from  the  time  a  wit- 
ness, who  was  standing  by,  saw  the  cars;  that  as 
soon  as  said  witness  heard  the  train,  he  hallooed, 
the  plaintiff  hallooed,  but  the  train  was  too  fast. 
Not  a  witness  saw  anything  that  could  have  been 


done  to  save  the  horse  or  boy  between  the  time 
of  hearing  the  train  and  the  accident.  It  can- 
not be  pretended  that  any  evidence  shows  the 
horse  could  have  been  got  out  of  the  way  had  a 
man  sat  in  the  place  of  the  boy,  or  if  the  plain- 
tiff had  had  a  line  on  the  horse. 

The  assumption  in  the  point  forbade  its  affirm- 
ance. It  was  earnestly  argued  that  the  testimony 
authorized  the  Court  to  assume  the  fact.  Per- 
haps in  all  the  farming  and  mining  portions  of 
the  State  there  is  not  a  Judge  or  juror  who  would 
say  a  man  could  have  no  control  of  the  lead 
horse  unless  he  has  a  line  on  him.  Be  this  as  it 
may,  it  is  not  a  question  of  law  for  the  Court  to 
say,  where  there  is  no  line  there  is  no  control. 

The  point  could  have  been  well  refused  with- 
out Qualifying  remarks,  and  had  it  been  there 
would  have  been  no  cause  of  complaint.  Its 
assumed  facts  are  but  a  fraction  of  the  story,  and 
the  part  omitted  shows  the  plaintiffs  care,  before 
his  attempt  to  cross  the  track,  and  that  he  was 
caught  too  suddenly  for  escape.  In  the  light  of 
the  evidence,  the  Court  could  not  say  the  plain- 
tiff was  negligent,  unless  it  is  negligence  in  itself 
for  a  teamster  to  cross  a  railway  track  with  his 
little  son  riding  the  lead  horse — a  proposition 
which  has  not  been  advanced. 

Excepting  one  remark,  the  instructions  to  the 
jury  were  accurate,  adequate,  and  applicable  to 
the  proofs,  enabling  them  to  intelligentiy  dis- 
pose of  the  questions  submitted.  That  remark 
was  in  the  answer  to  the  fifth  point,  the  Court 
saying,  if  the  assumed  fisu:t  were  true,  it  would 
be  strong  evidence  of  negligence.  As  an  ab- 
straction, we  think  that  was  error;  for  on  the 
verity  of  the  facts  as  assumed,  without  reference 
to  the  other  proofs,  the  plaintiff  was  guilty  of 
negligence.  Had  tiie  point  been  differendy 
framed,  submitting  its  isolated  facts  to  the  jury, 
it  should  have  been  affirmed;  but  the  Coiut 
would  have  reminded  them,  as  it  did,  that  they 
were  to  consider  all  the  fiacts  established  by  the 
testimony. 

Unless  it  be  certain  that  the  error  did  the  de- 
fendant no  harm,  the  judgment  must  be  reversed, 
and  the  cause  sent  back  for  another  trial.  This 
is  doubtful.  The  jury  judge  of  the  credibility  of 
witnesses,  and  possibly  they  may  have  found  the 
facts  as  contended  for  by  the  defendant ;  and, 
if  so,  the  error  was  hurtful.  The  opinion  of  the 
learned  Judge  of  the  Common  Fleas,  on  the 
motion  in  arrest  of  judgment,  comprises  all  that 
need  be  said  respecting  the  fourth  and  fiflh  as- 
signments. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 

Opinion   by   Trunkey,  J.      Merojr   and 
Green,  JJ.,  absent. 


Digitized  by 


Google 


284 


WEEKLY  NOTES  OF  CASES. 


May,  *8o,  85.  May  11, 1880. 

Russell  et  al.  v,  Baughman  et  aU 

Ejectment —  Specific  performance — Estoppel — 
— Laches — What  amounts  to  such  laches  as 
wiV/dar  a  right  to  specific  performance. 

Ejectment  is  in  Pennsylvania  an  equitable  action,  and 
when  a  plaintiff  seeks  by  it  to  enforce  specific  perform- 
ance of  a  contract  to  convey,  he  mast  snow  that  he  has 
himself  been  ready,  prompt,  and  desirous  of  performance 
on  his  part;  if  he  has  slept  on  his  rights,  and  by  conduct 
long  persisted  in,  conveyed  the  idea  that  he  had  aban- 
doned them,  he  cannot,  after  there  has  been  a  material 
change  of  circumstances  affecting  the  rights  of  the  parties, 
obtain  redress. 

Although  this  rule  b  not  held  so  strictly  against  a  de- 
fendant in  possession,  if  is  generally  by  reason  of  his 
equities,  but  when  they  are  so  weak  as  to  present  no  sub- 
stantial ground  for  protection,  they  must  yield  to  the 
general  nile. 

By  writing  made  in  1856,  A.  contracted  to  convey  to  B.  & 
C.  certain  mining  rights,  the  purchase-money  to  be  paid  in 
instalments ;  the  hand  money  was  paid,  but  no  deed  was 
made,  nor  were  any  of  the  instalments  ever  paid ;  in  1 871 
A.  conveyed  the  land,  by  a  deed  making  no  reference  to 
the  prior  grant  of  the  mine,  to  D.  &  £.,  who,  in  1878, 
brought  ejectment  against  B.  &  C.  On  the  trial  B.  &  C. 
tendered  the  unpaid  purchase-money,  and  sought  to  obtain 
specific  performance  of  the  contract  of  1856 : 

Held  (affirming  the  judgment  of  the  Court  below)  that 
they  were  barred  by  lapse  of  time. 

Error  to  the  Common  Pleas  of  Bedford 
Coimty. 

Ejectment,  by  Baughman  &  Bamdollar,  against 
S.  L.  Russell,  Thomas  A.  Scott,  J.  H.  Sigmoun, 
Keese  D.  FeU  and  wife,  and  the  heirs  of  Robert 
H.  Gratz,  deceased,  to  recover  a  tract  of  land, 
including  the  iron  ore  and  mmerals  upon  and 
under  it,  with  the  exclusive  right  to  mine,  take, 
and  carry  away  the  same. 

On  the  trial,  before  Hall,  P.  J.,  the  following 
fS3u:ts  appeared :  On  the  8th  of  February,  1856, 
Frederick  Mench  being  the  owner  of  about  222 
acres  of  land  in  West  Providence  Township,  Bed- 
ford County,  Pa.,  executed  an  agreement  with 
Samuel  H.  Tate  and  Wm.  P.  Sdiell,  conveying 
"  the  right  to  dig,  take,  and  carry  away  all  such 
iron  ore  and  other  minerals  as  may  be  on,  in, 
and  under"  fiaid  lands,  '*  supposed  to  contain 
one  hundred  acres  more  or  less,"  . 
«*for  one  dollar  and  fifty  cents  per  acre  pay- 
able in  four  inst^ments — one  in  hand  and  the 
remainder  in  annual  instalments — the  deed  to 
be  made  on  the  first  of  May  following."  This 
paper  was  not  signed  by  the  wife  of  Frederick 
Mench.  Twenty  dollars  was  paid  Feb.  8,  1856, 
according  to  agreement.  The  agreement  was 
not  recorded  until  Sept.  7,  1865.  By  divers 
conveyances  the  title  of  Tate  and  Schell  became 
vested  in  the  defendants. 

On  Nov.  4,  187 1,  Mench  and  wife  sold  the 
whole  tract  of  222  acres  to  the  plaintiff,  Baugh- 


man and  Bamdollar,  by  a  deed  containing  a  gen- 
eral warranty,  for  ^4400.  No  reference  was 
made  in  the  deed  to  the  mining  rights  conveyed 
to  Schell  and  Tate.  Afterward  the  lands  greatly 
increased  in  value,  and  Mench  obtained  a  release 
from  all  responsibility  to  Baughman  and  Barn- 
dollar,  ''on  account  of  the  clause  of  general  war- 
ranty contained  in  their  deed  so  far  as  the  same 
applies  to  any  damage  or  lo^  thev  might  sustain 
on  accoimt  of  the  ore  or  mineral  lease  to  Tate 
and  Schell." 

By  a  lease  dated  May  30, 1872,  the  defendants 
granted  several  tracts  of  lands  to  the  Kembie 
Coal  and  Iron  Co.  for  a  period  of  eleven  years 
from  April  i,  1872.  The  tract  now  in  dispute 
was  included  in  this  lease,  which  was  delivered 
and  recorded  July  13,  1872.  Baughman  and 
Bamdollar  notified  the  company  in  June,  1872, 
that  they  were  the  owners  of  the  land  and  mine- 
rals in  the  Mench  tract,  and  afterward,  on 
March  6,  1873,  executed  to  the  Kembie  Com- 
pany an  agreement  allowing  the  company  to 
mine  on  the  Mench  tract.  This  license  was  ac- 
knowledged by  Baughman  and  Bamdollar,  and 
recorded  April  23,  1873.  In  September  1872, 
the  Kembie  Company  commenced  mining, 
worked  about  one  year,  then  ceased  operations 
and  notified  their  landlords  accordingly.  No- 
thing was  ever  expended  upon,  nor  was  there  any 
ore  taken  from  the  Mench  tract.  In  November, 
1878,  Baughman  and  Bamdollar  applied  to  the 
Kembie  Company  for  a  revocation  of  the  license 
granted  by  the  agreement  of  March  6,  1873. 
More  than  five  years  had  elapsed  and  nothing 
was  being  done — they  received  no  rent  from  the 
Kembie  Company.  The  contract  was  resdndcd 
by  the  Kembie  Company.  Subsequently  dus 
action  was  brought. 

The  defendajats  tendered  plaintifis,  on  the 
trial,  I325.00,  the  balance  of  the  purch^e-money 
and  interest  in  full,  and  they  refused  to  take  it. 

Defendants  submitted  to  the  Court  below,  ut- 
ter alia,  the  following  points : — 

(5)  .  .  .  If  the  jury  believe  .  .  .  diat 
the  vendees  of  Tate  and  Schell  exercised  acts  of 
ownership  by  leasing  said  property  to  the  Kem- 
bie Coal  arid  Iron  Company,  of  which  Baughman 
and  Bamdollar  had  notice ;  that  Baughman  and 
Bamdollar  sold  ten  acres  of  ground  to  said  les- 
sees, and  stood  by  when  the  money  was  bcii^ 
laid  out  and  expended  by  said  lessees  in  attempt- 
ing to  open  the  ores  in  said  ground,  then  they  ik 
estopped  from  setting  up  a  claim  to  the  land,  and 
the  verdict  can  only  be  for  the  plaintiffs,  the 
land  in  dispute  to  be  released  upon  the  payment 
of  the  unpaid  purchase- money  owing  by  defend- 
ants on  the  articles  of  agreement  between  Mench 
and  Tate  and  Schell.  Refused.  (2d  assign- 
ment of  error.) 

(6)  That  an  action  of  ejectment  is  a  possessory 
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action,  and  by  it  possession  is  conceded  in  the 
defencUmt ;  that  Tate  and  Schell  having  paid 
part  of  the  purchase-money  and  taken  possession, 
which  is  conceded  by  this  action,  their  vendees, 
the  defendants,  are  entitled  to  hold  the  land 
upon  payment  of  the  balance  of  the  purchase- 
money,  and  the  verdict  must  be  for  the  plain- 
tifis  for  the  land  in  dispute,  to  be  released  upon 
the  payment  of  the  balance  of  the  said  purchase- 
money.     Refused,     (3d  assignment  of  error.) 

In  the  general  charge  his  Honor  said,  inter 
alia :  **  If  a  party  seeking  a  specific  performance 
has  been  guilty  of  gross  laches ^  or  if  in  the  inter- 
mediate period  there  has  been  a  material  change 
of  circumstances  affecting  the  rights,  interests, 
and  obligation  of  the  parties  a  court  of  equity 
will  refuse  a  decree.  An  ejectment  is  a  substi- 
tute for  a  bill  in  equity  to  enforce  a  performance. 
A  party  cannot  call  upon  a  court  of  equity  to 
enforce  a  specific  performance  unless  he  has 
shown  himself  ready,  desirous,  prompt,  and 
eager." 

Verdict  "for  the  plaintiff,"  and  judgment 
thereon.  The  defendants  took  this  writ,  assign- 
ing  for  error,  inter  aiia^  the  refusal  of  their 
points,  as  above. 

Russell  2Si<\  Longenecker  (  W,  H.  Koontt  with 
them),  for  plaintiffs  in  error. 

Baughman  and  Bamdollar  are  estopped  from 
denying  the  validity  of  the  lease  to  the  Kemble 
Company,  both  because  they  stood  by  and  saw 
money  expended  upon  the  faith  of  it,  and  be- 
cause they  ratified  it  by  their  subsequent  agree* 
ment. 

Troxell  v.  Lehigh  Cnme  Co.,  6  Wr.  514. 

In  the  contract  between  Mench,  of  the  one 
part,  and  Tate  and  Schell,  of  the  other,  the  cov- 
enants were  mutual,  and  it  was  as  much  the  duty 
of  Mench  to  tender  a  deed  and  demand  the  bal- 
ance of  the  purchase-money,  as  it  was  of  Tate 
and  Schell  to  tender  a  performance  on  their 
part 

Williams  v,  Bentley,  3  C.  301. 

Then,  too,  the  defendants  below  were  in  pos- 
session of  the  minerals  under  said  land.  This 
is  conceded  by  the  form  of  action,  which  is  a  pos- 
sessory action  and  admits  the  possession  in  the 
defendants ;  and  being  in  possession,  and  having 
paid  part  of  the  purchase-money,  and  being 
ready  and  willing  to  pay  the  balance,  we  were 
entitled  to  have  specific  performance  of  the  con- 
tnurt  decreed. 

Dixon  V,  Oliver,  5  W.  509. 
Caldwell  v.  Fulton,  7  C.  480. 
John  Cessna^  for  defendants  in  error. 
It  is  not  alleged  that  there  was  any  actual  pos- 
session taken  by  Tate  and  Schell,  or  the  grantees ; 
they  rely  upon  the  technical  plea  that  our  bring- 
ing an  action  of  ejectment  admits  their  possession. 
It  is  difi[icult  to  see  how  the  action  brought  in 
1S78  can  affect  the  state  of  facts  in  1856. 


Conceding  all  they  ask,  they  are  far  too  late  in 
asking  for  specific  performance. 
Porter  V,  Dougherty,  1  C.  405. 
Callen  v,  Ferguson,  5  Id.  247. 
Churcher  v,  Guernsey,  3  Wr.  84. 
Alley  t^.  Deschamps,  13  Ves.  225. 
Peters  v,  Delaplaine,  49  N.  Y.  362. 
Roby  V,  Cossitt,  78  111.  638. 

May  24,  1880.  The  Court.  Ejectment  in 
Pennsylvania  is  an  equitable  action.  (Peebles  v, 
Reading,  8  S.  &  R.  484.)  When  brought  to  en- 
force the  execution  of  an  agreement  to  convey, 
it  is  a  substitute  for  a  bill  in  equity.  When  a 
party  calls  upon  a  court  of  equity  to  enforce  spe- 
cific performance  he  must  show  that  he  has  him- 
self been  ready,  prompt,  and  desirous  of  per- 
forming on  his  part ;  if  he  has  been  guilty  of 
gross  laches,  and  unreasonable  delay,  if  he  has 
slept  on  his  rights,  and  by  conduct  long  persisted 
in  conveyed  the  idea  that  he  had  abandoned 
them,  he  cannot,  after  there  has  been  a  material 
change  of  circumstances  affecting  the  rights,  in- 
terests, and  obligation  of  the  parties,  move  a 
Chancellor  to  decree  specific  performance.  (Par- 
rish  V,  Koons,  i  Pars.  79;  Patterson  v,  Martz; 
8  Watts,  374;  Callen  v.  Fergiison,  5  Casey,  247, 
Du  Boisz^.  Baum,  10  Wright,  537 ;  Miller z^.  Hen- 
Ian,  I  P.  F.  Smith,  265 ;  Cadwalader*s  Appeal, 
7  Id.  158.)  It  is  true  the  rule  is  not  held  so 
strictly  against  one  who  is  in  possession  defend- 
ing. It  is,  however,  generally  by  reason  of  his 
equities.  When  they  are  so  weak  as  to  present  no 
substantial  grounds  for  protection,  they  must  yield 
to  the  general  rule.  If  possession  be  taken,  and 
improvements  be  made  and  expenditures  be  in- 
curred, they  will  create  a  substantial  equity. 

The  agreement  under  which  the  plaintiffs  in 
error  claim  was  executed  in  February,  1856.  It 
was  for  a  mineral  right  in  consideration  of  I150, 
to  be  paid  therefor.  One-fourth  of  the  purchase- 
money  was  to  be  paid  by  the  first  of  May  follow- 
ing, when  the  deed  was  to  be  executed,  and  the 
residue  in  three  annual  instalments  thereafter. 
Twenty  dollars,  part  of  the  first  instalment,  was 
paid  at  the  execution  of  the  ^cement,  and 
nothing  more  was  ever  paid.  There  was  evi- 
dence mdicating  a  willingness  on  the  part  of  the 
vendor  to  convey  on  payment  according  to  the 
contract ;  but  no  subsequent  payment  was  made 
nor  deed  demanded.  Neither  the  vendee,  nor 
those  claiming  under  him,  took  any  visible  pos- 
session of  the  premises,  they  made  no  expendi- 
ture on  them,  they  took  no  ore  from  them.  After 
a  lapse  of  nearly  fifteen  years,  the  defendants  in 
error  elected  to  consider  the  plaintiffs  in  error  in 
the  constructive  possession,  and  brought  this  ac- 
tion of  ejectment.  In  the  mean  time  the  lands 
had  become  of  very  great  value,  and  the  plain- 
tiffs in  error  sought  to  revive  equities  which  they 
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had  suffered  to  sleep  for  so  many  years.  It  was 
too  late.    The  time  to  assert  them  had  passed. 

Judgment  affirmed. 

Opinion  by  Mercur,  J.  Sharswood,  C.  J., 
and  Greek,  J,,  absent. 


July,  »78,  43. 


Hartley  v.  White. 


March  15,  1880. 


Partnership — Fraudulent  transfer  of  firm  prop- 
erty in  payment  of  individual  debts  of  a  partner 
— Attachment  execution — Rights  of  firm  cred- 

1     itors — Prcutice — Judgment — Defective  form 

\     of  entry  of  judgment  amendable. 

A  partner,  who  sells  firm  property  without  the  knowl- 
edge and  consent  of  his  copartner,  and  with  intended 
fraud  on  the  rights  of  creditors  of  the  firm,  to  pay  his  own 
individual  debts,  gives  the  purchaser  no  tide  as  against 
creditors  of  the  firm 

The  entry  of  a  form  of  judgment  containing  a  reference 
to  an  Act  of  Assembly  and  to  a  case  in  the  Reports,  is  not 
a  fotal  error,  but  may  be  amended  by  striking  out  such 
references. 

Error  to  the  Common  Pleas  of  Susquehanna 
County. 

Attachment  execution,  by  Norman  White  and 
D.  K.  Morss,  assignee  of  Norman  White,  against 
M.  J.  Decker  and  Andrew  Halstead,  defend- 
ants, and  Silas  Hartley,  garnishee.  Returned 
**  served*'  as  to  Halstead  and  Hartley,  and  **non 
est  inventus'*  as  to  Decker,  A  rule  was  taken  on 
the  garnishee  to  answer  interrogatories,  who  after- 
wards pleaded  "  nulla  bona,** 

On  the  trial,  before  Morrow,  P.  J.,  the  fol- 
lowing material  facts  were  in  evidence :  In  1870 
M.  J.  Decker  and  Andrew  Halstead,  who  were 
trading  as  Decker  &  Halstead,  in  the  milling  and 
lumber  business,  borrowed  {2000  from  Norman 
White,  for  the  use  of  the  firm  in  their  business. 
White  entered  judgment  against  them  on  the 
note  given  for  this  loan,  July  27,  1872.  After 
the  sale  of  their  property  at  sheriffs  sale.  White 
assigned  to  Morss  one-lmlf  of  the  above  judg- 
ment and  costs,  under  a  stipulation  that  White's 
part  of  the  judgment  was  to  be  paid  out  of  the 
proceeds  of  the  sheriffs  sale,  and  if  anything  re- 
mained over  it  was  to  be  applied  to  the  part  of 
the  judgment  assigned  to  Morss.  Under  the 
auditor's  report,  Morss  received  I206.57,  and 
on  the  rest  of  the  judgment  which  remained  un- 
paid, he  issued  in  June  24,  1875,  this  attach- 
ment execution  against  Hartley  as  garnishee,  on 
the  ground  that  he  had  in  possession  property 
belonging  to  the  firm  of  Decker  &  Halstead. 

On  December  2,  1872,  Hartley  bought  from 
Halstead  notes  and  judgments  taken  by  the  firm 
of  Decker  &  Halstead  in  their  business,  amount- 


ing to  J2050,  for  which  he  paid  him  I755, 
^35.21  of  which  was  a  debt  due  him  by  the  firm, 
and  the  rest  was  in  notes  he  held  against  Hal- 
stead individually,  excepting  the  sum  of  {225, 
which  he  paid  on  a  note  of  Halstead's  held  by 
Stewart.  These  notes  were  bought  while  the 
firm  was  deeply  in  debt,  and  without  the  knowl- 
edge and  consent  of  Decker,  who  had  sold  oat 
his  interest  in  the  firm  to  Halstead.  Some  time 
after  the  sale  of  the  notes,  the  firm  became  in- 
solvent. Hartley,  as  he  alleged,  collected  2S00A 
1 700  of  the  notes,  the  most  of  which  were 
surrendered  to  H^urdey,  and  new  notes  given 
Hartley  in  place  of  the  same. 

The  Court,  in  the  general  charge  to  the  jury, 
said,  inter  aUa :  *'  Hartley  claims  he  purchased 
of  Halstead  about  Dec.  2,  1872,  notes  and  judg- 
ments owned  by  Decker  &  Halstead,  amounting 
to  I2050,  and  paid  him  therefor  I753,  of  which 
I35.21  was  a  debt  held  against  them,  and  the 
rest  was  in  notes  he  held  against  Halstead  alone, 
except  $225,  which  he  paid  on  a  note  one  Stew- 
art had  against  Halstead.  He  swears  that  he 
considered  many  of  these  notes  almost  or  entirely 
worthless,  others  he  made  the  purchase,  but  that 
the  purchase  was  made  with  the  knowledge  and 
express  consent  of  Decker.  This  Decker  denies 
in  toto  except  as  to  the  Gifford  note,  as  you  will 
recollect  his  evidence  in  regard  to  that  in  con- 
nection with  Mrs.  Giiford's  evidence.  The 
plaintiff  claims  to  recover  the  amount  yet  un- 
paid on  his  judgment  against  Decker  &  Halstead, 
1 1 250. 20,  if  the  jury  find  the  notes  in  the  pos- 
session of  Hartley  are  of  that  value.  If  not  of 
so  great  value  then  to  recover  an  amount  equal 
to  their  value.  He  bases  his  right  to  recover  on 
the  ground  that  the  transfer  of  the  notes  assigned 
to  Hartley  was  fraudulently  made,  the  fraudulent 
purpose  being  to  pay  the  individual  debts  hdd 
against  Halstead  out  of  the  firm  property  and  to 
prevent  the  same  from  being  applied  to  finn 
debts.  If  the  jury  find  the  transfer  was  fiaudu- 
lent,  and  was  made  for  the  purpose  stated,  and 
Hartley  colluding  with  Halstead  or  with  Decker 
&  Halstead  obtained  the  notes,  etc.,  knowmg 
they  were  the  property  of  the  firm,  it  was  void, 
and  the  plaintiff  may  recover  whatever  they  were 
worth.  This  for  the  reason  that  Hartley  acquired 
no  title  as  against  the  creditors  of  Decker  &  Hi^ 
stead.  They  may  follow  and  seize  them  in  his 
hands  as  firm  property.  Or  if  the  jury  find  that 
Hartley  obtained  the  notes  and  judgm^ts  from  « 
Halstead  in  payment  of  the  debts  against  Hal-  .. 
stead  without  the  knowledge  or  consent  of  * 
Decker,  knowing  them  to  be  firm  property,  the 
plaintiff  may  recover  their  value.  This  for  the 
reason  that  by  the  action  of  Halstead  the  finn 
were  not  deprived  of  their  title  to  this  property 
and  could  maintain  suit  therefor ;  this  being  the 
fact,  the  creditors  of  Decker  &  Halstead  could 
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reach  and  hold  them  upon  attachment  execu- 
tion. 

"  One  partner  cannot  use  the  property  of  the 
firm  to  pay  individual  debts,  even  if  the  act  is 
honest  and  in  good  faith,  if  his  copartners  had 
no  knowledge  of  the  transaction,  if  such  transfer 
prevents  the  creditors  of  the  firm  from  collecting 
their  debts.  A  different  rule  prevails  if  both 
parties  consent  bona  fide  to  the  transfer.  You 
will  recollect  that  Hartley  swears  Decker  did 
consent  to  it. 

<' Fraud  is  not  presumed,  the  burden  is  on 
the  party  alleging  fraud  to  establish  it  by  satisfac- 
tory evidence.'* 

The  Court  directs  the  jury  to  find  a  ^>ecial 
verdict,  and  stated  to  them  all  the  facts  their 
finding  should  cover,  calling  their  attention  to 
evidence  bearing  upon  each  proposition  they 
were  to  determine  and  find  in  their  verdict. 

The  jury  found  the  following  special  verdict : 
''  We  find  that  the  money  for  which  the  note 
entered  in  No.  715,  Aug.  T.,  1872,  was  bor- 
rowed by  Decker  &  Hahtead,  copartners,  and 
used  in  their  partnership  business,  of  ^1250.20 
remain  impaid.  Attachment  execution  served 
July  24,  1875.  That  Silas  Hartley,  garnishee, 
obtained  from  Andrew  Halstead  about  the  2d 
day  of  December,  1872,  notes  and  judgments 
amounting  to  about  I2000,  face  value ;  that  the 
notes  and  judgments  belonged  and  were  the 
property  of  Dedcer  &  Halstead  when  so  assigned 
and  transferred.  That  he  has  collected  on  these 
notes  1 700,  and  has  given  up  other  notes  to  the 
makers,  and  included  in  notes  taken  in  his  own 
name  to  the  amount  of  I723.  That  the  interest 
on  the  l7oois|2io,and  onthe{723is|2i6.9o, 
computed  by  us  for  five  years.  We  find  that  the 
notes  and  judgments  not  collected,  surrendered, 
were  of  the  value  of  1 125  when  they  transferred 
to  Hardey  interest  on  same  for  five  years  I37.50. 
We  further  find  that  the  value  of  the  notes  sur- 
rendered by  Hartley  to  the  makers,  and  new 
notes  taken  by  him,  and  now  uncollected,  were 
of  the  value  of  I5  78.40,  interest  thereon  for  five 
years,  I173.50.  For  all  the  notes  and  judg- 
ments whic^  Hartley  received  from  Halstead  he 
paid  Halstead  l493>53»  by  delivering  to  him  his 
notes  and  accounts  he  held  against  Halstead 
individually,  also  paid  a  note  of  about  ^225 
which  one  Stewart  held  against  Halstead.  He 
also  applied  payment  of  a  debt  he  had  against 
Decker  &  Hidstead  of  I35.21,  making  a  total  of 

J753-74- 

<<  We  fiirther  find  that  the  transfer  of  these 
notes  adjudged  was  fraudulent,  and  intended  by 
Halstead  and  Hartley  to  be  in  payment  of  Hal- 
stead's  private  debts,  and  to  prevent  the  same 
from  being  used  and  applied  in  the  payment  of 
the  firm  dbbts  of  Decker  &  Halstead,  and  the 
tiansfer  was  in  the  absence  and  without  the 


knowledge  or  consent  of  M.  J.  Decker,  except 
as  to  the  Gifford  note,  and  that  at  this  time 
Decker  &  Halstead  were  largely  in  debt,  and 
soon  after  became  insolvent  and  unable  to  pay 
their  debts,  the  debt  of  the  plaintiff  being  one. 

"  We  find  also  that  about  five  years  ago  Hart- 
lev  borrowed  a  pair  of  platform  scales,  property 
of  Decker  &  Halstead,  At  the  time  he  borrowed 
them  they  were  of  the  value  of  I65 ;  that  on 
being  required  to  return  them  he  refused,  unless 
Decker  &  Halstead  paid  an  individual  debt  he 
owed  him,  said  Hartley,  and  he  still  has  them  in 
his  possession. 

"We  find  for  the  plaintiff  such  sum  as  the 
Court  may  be  of  opinion  he  has  a  right  to  re- 
cover imder  these  facts,  verdict  to  be  moulded 
by  the  Court  and  judgment  entered  thereon  in 
such  manner  and  amount  as  the  Court  may  deem 
legal  and  proper.  If  the  Court  be  of  opinion  he 
cannot  recover  under  the  facts  found  by  us,  then 
our  verdict  is  for  the  defendant." 

A  rule  was  afterwards  granted  to  show  cause 
why  judgment  should  not  be  entered  for  I1250, 
which  the  Court  made  absolute,  in  the  following 
entry  of  record : — 

"And  now,  April  27,  1878,  rule  absolute, 
judgment  in  favor  of  plaintiff  and  against  the  said 
garnishee,  for  1 1250.20  and  costs.  Under  the 
Act  of  Assembly  and  the  cases  (^de  Bonaffon  v, 
Thompson,  4  Weekly  Notes,  210),  execution 
is  restricted  first  as  to  the  goods  and  effects  in 
the  garnishee's  hands,  or  so  much  thereof  as  may 
satisfy  the  plaintiffs  demands,  and  secondly 
against  him  as  of  his  proper  debt  if  he  refuses  to 
produce  such  goods  and  effects.  By  the 
Court." 

The  garnishee  took  this  writ,  assigning  for 
error,  inter  alia^  the  charge  of  the  Court,  the 
form  of  the  special  verdict,  and  the  entry  of 
judgment  thereon. 

Little  dr*  Blakeslee^  for  plaintiff  in  error. 

The  priority  of  firm  over  individual  creditors 
is  admitted  where  both  have  acquired  liens  on 
the  partnership  assets  before  a  sale.  It  is  the 
specific  lien  before  a  sale  which  enables  a  firm 
creditor,  through  the  equity  of  the  other  partner, 
to  enforce  his  priority.  But  a  general  creditor 
of  the  firm  has  no  such  lien,  and  cannot  restrain 
an  individual  partner  from  selling  his  interest. 
Yoane  v.  Frier,  I  Stockton,  468. 
Mittnight  f/.  Smith,  2  C.  £.  Green,  259. 

The  right  of  a  firm  creditor  is  subordinate  to 
the  power  of  a  partner  to  make  a  bona  fide  dis- 
position of  his  interest  before  the  creditor  has 
acquired  a  lien. 

Field  f/.  Hunt,  24  Howard's  IV.  463. 
The  lien  of  a  partnership  creditor  is  in  time  if 
acquired  before  a  sale. 

Coover's  Appeal,  c  Casey,  15. 
After  the  sale  ana  delivery  of  a  chose  in  action 
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to  a  third  party  a  firm  creditor  cannot  follow 
it. 

Teal  V.  Bogue,  8  Harris,  234. 
The  insolvency  in  this  case  was  subsequent  to 
the  sale  of  the  notes.    By  the  agreement  of  July 
20, 1872,  Decker  was  to  pay  Halstead's  half  of  the 
firm  indebtedness.     He  thus  became  the  princi- 
pal and  Halstead  the  surety.     Decker  having  no 
equity  the  firm  creditor  is  without  remedy. 
Colgrove  v.  Tallman,  67  N.  Y.  95. 
The  equity  is  in  the  partners  and  not  in  the 
creditors.    If  the  partners  waive  or  extinguish  it, 
it  cannot  be  set  up  by  firm  creditors. 
Taggart  v.  Keys,  3  Phila.  97. 
The  firm's  title  to  the  notes  passed  to  Hartley 
because  (i)  a  partner  may  sell  a  chose  in  action, 
and  (2)  a  partner  may,  without  his  copartner's 
assent,  pay  a  firm  debt. 

Mere  preference  of  individual  debts  over  firm 
debts  is  not  such  fraud  upon  partnership  credi- 
tors as  will  be  set  aside  by  a  court  of  equity. 
National  Bank  v.  Sprague,  5  C.  £.  Green,  30. 
A  special  verdict  must  contain  all  the  facts 
upon  which  the  judgment  of  the  Court  is  to  rest. 
P.  R.  R.  V.  Evans,  53  Pa.  250. 
Nothing  can  be  supplied  by  the  charge  nor 
from  the  evidence. 

Craven  v,  Gearhart,  I  Weekly  Notes,  257. 
Commonwealth  v.  McDowell,  6  Id.  74. 

The  special  verdict  is  fatally  defective,  because 
it  does  not  state  the  amount  of  the  Gifford  note, 
and  does  not  find  the  dissolution  of  the  firm. 

BentUy  and  E,  Robinsoriy  for  defendant  in 
error. 

A  partner  cannot  make  a  valid  transfer  of  firm 
property  in  payment  of  his  individual  debts  with 
out  the  assent  of  his  copartner. 
Todd  V.  Lorah,  25  Sm.  155, 
Such  a  transaction  with  a  partner,  with  full 
knowledge  of  the  circumstances,  is  mala  fides 
and  a  nullity. 

Leonard's  Ex'rs  v.  Winslow,  2  Grant,  139. 
A  partner  cannot  divest  the  title  of  the  firm  to 
partnership  property  by  fraudulent  delivery  to  a 
third  party,  as  security  for  his  separate  debt,  nor 
for  his  own  benefit  in  any  way. 

Porter  v.  Miller,  I  Weekly  Notes,  240. 
An  attaching  creditor  takes  the  property  in 
the  hands  of  the  garnishee,  with  all  its  legal  mci- 
dents,  and  is  entitled  to  the  fund  produced  by 
such  property. 

Fessler  v.  Ellis,  2  Grant,  472. 
Fitzsimmon's  Appeal,  4  Barr,  248. 
Foxv.  Foster,  Id.  119. 
The  equity  of  Decker  could  in  no  way  be  de- 
feated by  Halstead's  fraud.    The  argument  on 
the  other  side,  showing  the  right  of  a  partner  to 
sell  bona  fide  his  interest  in  the  firm  property 
before  a  lien  was  attached,  is  wholly  inapplicable 
to  this  case. 

The  special  verdict,  though  admittedly  defec- 
tive, yet  contains  all  the  facts  necess^iry  for  the 


Court  to  base  its  judgment  upon.  There  is  no 
more  reason  why  the  amount  of  the  Gifford  note 
should  be  mentioned  than  that  that  of  any  other 
note  should  be. 

May  3,  1880.  The  Court.  This  judgment 
was  entered  on  a  special  verdict.  It  does  not 
present  the  facts  in  a  clear  and  methodical  man- 
ner. It  is  not  a  model  to  be  followed.  It  niay, 
however,  be  sufficient  to  sustain  a  judgment. 
The  plaintiff  in  error  was  served  as  garnishee  of 
Decker  and  Halstead,  copartners.  The  jury 
found  that  in  fraud  of  the  creditors  of  the  firm, 
and  without  the  knowledge  or  consent  of  Decker, 
except  as  to  one  note  (shown  by  evidence  to  be 
about  ^40),  Halstead  assigned  and  transferred 
judgments  and  notes,  the  property  of  the  firm 
amounting  to  about  I2000  to  the  garnishee ;  that 
the  transfer  of  this  property  was  fraudulent  and 
intended  by  Halstead  and  the  garnishee  to  be  in 
payment  of  Halstead's  private  debts,  and  to  pre- 
vent the  same  from  being  used  and  applied  in 
the  payment  of  the  firm  debts  of  Decker  and 
Halstead ;  that  the  firm  was  at  the  time  laigely 
in  debt,  and  soon  after  became  insolvent.  They 
further  found  that  out  of  the  claims  thus  assigned 
to  the  garnishee,  he  had  collected  a  specific  sum 
in  cash,  and  that  he  had  surrendered  to  the 
makers  notes,  and  taken  new  ones  therefor  for  a 
sum  certain  and  of  sufficient  value  added  to  the 
cash  received,  to  exceed  by  several  hundred  dol- 
lars the  sum  due  to  the  attaching  creditor,  or  for 
which  judgment  was  entered  against  the  gar- 
nishee. 

It  is  well  settled  that  one  partner  cannot  make 
a  valid  transfer  of  firm  property  in  payment  of 
his  individual  debt,  without  the  consent  of  his 
copartner  (Todd  v.  Lorah,  25  P.  F.  Smith,  155). 
Such  act  is  a  fraud  on  his  copartner,  and  the 
right  of  property  in  the  firm  does  not  pass  to  the 
individual  creditor.  The  present  case  goes  still 
further.  Not  only  was  the  attempted  sale  a 
fraud  on  the  copartner,  but  it  was  intended  and 
operated  as  a  fraud  on  the  creditors  of  the  firm. 
It  is  then  clear,  under  these  facts,  the  purchaser 
cannot  hold  the  property  against  the  creditois 
intended  to  be  defrauded.  He  has  no  reason  to 
complain  of  the  amount  for  which  judgment  was 
entered  against  him.  It  is  for  a  sum  less  than  he 
has  realized  out  of  the  property. 

It  is  further  objected  that  the  form  of  the  judg-' 
ment  is  wrong.  It  must  be  conceded  that  the 
reference  to  the  Act  of  Assembly,  and  to  the 
case  of  Bonaffon  v.  Thompson,  might  more  ap- 
propriately have  been  made  in  an  opinion  of 
the  Court  than  be  interwoven  in  the  judgment 
This,  however,  is  not  a  fatal  error.  The  form 
of  the  judgment  can  be  amended.  It  is  novr 
done  by  striking  out  those  references  so  that  it 
shall  stand— ju(§ment  in  favor  of  plaintiff  below, 
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and  against  said  garnishee  for  twelve  hundred  and 
fifty  dollars  and  twenty  cents  and  costs,  to  be 
levied  on  the  goods  and  efiects  of  Decker  and 
Halstead  in  his  hands,  or,  in  case  he  fails  or  re- 
fuses to  produce  such  goods  and  effects,  sufficient 
to  satisfy  the  execution,  then  to  be  levied  against 
him  as  his  own  proper  debt.    Thus  amended  the 

Judgment  is  affirmed. 

Opinion  by  Mercur,  J. 


Jan.  '80, 141.  Februaiy  18,  1880. 

Armstrong's  Estatb. 
Philadelphia  Trust  Company's  Appeal. 

Trusts  and  trustees — Dry  trust^^Statute  of  Uses 
,         — Sole  and  separate  use — Estate  tail. 

When  there  is  a  dry  trust  for  the  sole  and  separate  use 
of  a  woman  neither  married  nor  in  contemplation  of  mar- 
riage, the  mere  fact  that  on  a  certain  contingency,  which 
might  never  happen,  the  trustee  was  directed  to  execute 
a  conveyance  after  the  death  of  the  cestui  que  trust  will 
not  change  the  dry  character  of  the  trust  and  make  it 
active. 

The  words  "heirs  of  the  body  lawfully  begotten,"  are 
the  proper  and  technical  words  to  create  an  estate  tail, 
and  where  nothing  in  the  will  qualifies  or  changes  their 
import,  they  must  have  their  legal  effect  whatever  the  tes- 
tator may  have  intended. 

Appeal  from  the  Common  Pleas  No.  2,  of 
Philadelphia  County. 

Bill  in  equity,  filed  by  Henrietta  Armstrong 
against  The  Philadelphia  Trust,  Safe  Deposit, 
and  Insurance  Co.,  trustees  under  the  will  of 
Thomas  Armstrong,  et  aL 

The  bill  set  out  the  following  facts :  Thomas 
Armstrong,  late  of  the  city  of  Philadelphia,  died 
in  1842,  having  first  made  his  last  will  and  testa- 
ment in  writing,  duly  proved  and  registered, 
wherein  he  devised,  after  the  death  or  marriage 
of  his  widow,  unto  his  son  Edward,  certain  real 
estate,  upon  the  following  trusts: — 

*'  I  give  and  devise  to  my  son  Edward  all  that  house 
and  lot  of  ground,  with  the  appurtenances,  adjoining  the 
south  side  of  my  said  dwelling-house,  to  hold  to  him,  hb 
hein,  and  assigns,  to  and  for  the  uses,  intents,  and  pur- 
poses hereinafter  expressed  and  declared  of  and  concern- 
ing the  same,  that  is  to  say,  in  trust,  that  he  shall  and 
^  ill  permit  my  daughter  Henrietu  to  receive  the  rents 
thereof  for  her  sole  use  during  her  lifetime,  to  the  intent 
that  the  same  shall  not  be  liable  to  the  contracts,  or  con- 
trol  of  any  husband  with  whom  she  may  intermarry,  and 
from  and  iounediately  aAer  her  decease,  then  to  the  heirs 
of  the  body  of  the  said  Henrietta  lawfully  to  be  b^otten. 
But  in  case  the  said  Henrietta  should  not  marry,  or  marry 
and  have  no  such  issue,  then  upon  trust  that  he,  the  said 
Edward,  and  his  heirs,  executors,  or  administrators  shall 
uid  will  grant  and  convey  the  fee  simple  inheritance  of 
the  before-described  premises  unto  such  person  or  persons, 
in  such  manner  as  the  said  Henrietta,  whether  she  be  mar- 
ried or  sole,  by  her  last  will  and  testament,  in  writing, 
signed,  sealeid,  and  attested  in  the  presence  of  two  credi* 
Vol.  IX.-19 


ble  witnesses,  may  order  and  direct.  But  if  she  should 
die  without  making  such  disposition,  then  in  trust  for  my 
two  daughters,  Mary  McKeen  and  Emeline  Bent,  and 
their  heirs  and  assigns  forever ;  and  it  is  my  will  and  re- 
quest, that  the  said  Edward  pay  off  the  ground-rent  and 
mortgage  on  the  before-mentioned  premises,  that  the  same 
may  be  free  from  encumbrance  at  the  time  my  said 
daughter  may  be  entitled  to  receive  the  rents  thereof,  as 
aforesaid,  or  as  soon  afterwards  as  he  may  be  able  to  dis- 
charge the  same.'' 

The  testator  left  surviving  him  a  widow,  since 
deceased,  and  four  children.  His  son  Edward, 
the  trustee,  having  died.  The  Philadelphia  Trust, 
Safe  Deposit,  and  Insurance  Company  was  ap- 
pointed trustee  in  his  stead  by  the  Orphans* 
Court.  The  testator's  daughter,  Henrietta,  the 
complainant,  was  neither  married  nor  in  contem- 
plation of  marriage  at  the  death  of  testator,  and 
has  remained  single. 

By  virtue  of  a  decree  of  the  Orphans'  Court, 
the  said  real  estate  was  lately  sold  at  private  sale, 
under  the  Act  of  April  18,  1853,  all  interested 
parties  consenting  thereto.  A  deed  was  also 
executed  by  the  complainant,  duly  recorded,  etc., 
which  was  intended  to  bar  and  dock  the  entail. 
The  purchase- monpy  was  received  by  the  Phila- 
delphia Trust  Company,  and  is  held  upon  the 
same  trusts  as  heretofore. 

The  bill  averred  that  the  trust  is  not  now,  and 
never  was  an  active  one,  and  that  the  complain- 
ant took  a  legal  estate  in  fee  tail,  and  that  said 
entail  is  now  barred;  and  that  the  oratrix  is 
therefore  absolutely  entitled  to  the  securities  in 
the  hands  of  the  present  trustee,  and  prays  ac- 
cordingly. 

The  answer  admitted  the  facts  averred  in  the 
bill,  and  submitted  to  the  judgment  of  the  Court 
in  respect  to  the  questions  of  law  involved,  etc. 

Upon  hearing,  on  bill  and  answer,  the  Court 
(Hare,  P.  J.),  entered  a  decree  in  accordance 
with  the  prayer  of  the  bill,  directing  the  Trust 
Company  to  transfer  absolutely  the  property  in 
its  hands  to  Henrietta  Armstrong.  The  Trust 
Company  took  this  appeal,  assigning  for  error 
the  entering  of  the  decree  as  above. 

Z.  Z.  Eyre  {R.  Z.  Ashhurst  with  him),  for 
the  appellant. 

The  devise  created  an  active  trust  in  favor  of 
the  daughter  for  life,  with  alienative  limitations 
over  in  fee.  The  operation  of  the  rule  in 
Shelly's  case  must  be  in  abeyance  until  the  in- 
tention of  the  testator  is  discovered. 

An  estate  tail  cannot  be  implied  from  the  con- 
text, because  (i)  the  particular  estate  is  given  as 
a  sole  and  separate  use,  and  (2)  the  words  de- 
termining the  estate  must,  of  necessity,  mean  a 
definite  failure  of  issue. 

This  case  is  decided  by — 
Ingersoll's  Appeal,  6  Weekly  Notes,  125. 

Rowland  Evans,  for  the  appellee. 

The  trust  is  a  dry  trust,  and  there  is  nothing  to 
prevent  the  operation  of  the  Statute  of  Uses.     It 
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being  given  as  a  sole  and  separate  use,  and  the 
cestui  que  trust  not  being  in  contemplation  of 
marriage,  or  married  at  the  time  of  its  creation, 
the  trust  falls. 

McBride  v.  Smith,  4  Sm.  250. 
An  estate  tail  is  expressly  created  here,  the 
words  **  heirs  of  her  bcxiy,"  being  apt,  technical 
.  ones  of  limitation,  not  to  be  construed  otherwise 
I  except  upon  the  direct  express  intention  to  the 
contrary  on  the  part  of  the  testator. 
Bender  v,  Fleurie,  2  Or.  345. 
Lmn  V,  Alexander,  9  Sm.  43. 
Taylor  v.  Taylor,  13  Sm.  486, 

This  case  is  clearly  distinguishable  from  Inger- 
soll's  appeal ;  there  the  trust  given  was  an  active 
one,  and  the  gift  was  in  fee  simple. 

May  3, 1880.  The  Court.  This  contention 
arises  under  the  will  of  Thomas  Armstrong.  It 
declares  "  I  give  and  devise  to  my  son  Edward 
all  that  house  and  lot  of  ground  with  the  appur- 
tenances adjoining  the  south  side  of  my  said 
dwelling  house,  to  hold  to  him,  his  heirs  and 
assigns,  to  and  for  the  uses,  intents,  and  purposes 
hereinafter  expressed  and  declared  of  and  con- 
cerning the  same,  that  is  to  say,  in  trust,  that  he 
shall  and  will  permit  my  daughter  Henrietta  to 
receive  the  rents  thereof  for  her  sole  use  during 
her  lifetime,  to  the  intent  that  the  same  shall  not 
be  liable  to  the  contracts  or  control  of  any  hus- 
band with  whom  she  may  intermarry,  and  from 
and  immediately  after  her  decease,  then  to  the 
heirs  of  the  body  of  the  said  Henrietta  lawfully 
to  be  begotten ;  but  in  case  the  said  Henrietta 
should  not  marry,  or  marry  and  have  no  such 
issue,  then  upon  trust,  that  he,  the  said  Edward, 
and  his  heirs,  executors,  and  administrators,  shall 
and  will  grant  and  convey  the  fee  simple  inherit- 
ance of  the  before-described  premises  unto  such 
person  or  persons,  in  such  manner  as  the  said 
Henrietta,  whether  she  be  married  or  sole,  by  her 
last  will  and  testament  in  writing,  signed,  sealed, 
and  attested  in  the  presence  of  two  credible  wit- 
nesses, may  order  and  direct.  But  if  she  should 
die  without  making  such  disposition,  then  in 
trust  for  my  two  daughters,  Mary  McKeen  and 
Emeline  Bent,  and  their  heirs  and  assigns  for- 
ever." 

Edward,  the  trustee  named,  having  died,  the 
appellant  was  appointed  in  his  place  by  the  Or- 
phans* Court.  The  real  estate,  by  virtue  of  a 
decree  of  said  Court,  was  sold  at  private  sale 
under  the  Act  of  Assembly.  The  record  of  the 
proceedings  declared  that  the  purchaser  should 
take  an  estate  in  fee  simple,  discharged  of  all 
trusts,  contingent  remainder,  and  executory  devise 
limited  thereon.  Henrietta,  the  appellant,  also 
executed  to  the  purchaser  a  deed  intended  to 
bar  the  entail.  On  motion  in  open  Court,  it  was 
duly  entered  of  record  in  the  Common  Pleas  of 


said  county.  The  purchase-money  was  received 
by  the  appellant.  The  appellee  filed  this  bill, 
praying  for  a  decree  that,  under  the  will,  she 
took  an  absolute  legal  estate  in  fee,  in  the  real 
estate;  and  that  the  appellant  be  required  to 
assign  and  pay  over  to  her  the  proceeds  of  the 
sale  thereof.  The  Court  decreed  in  accordance 
with  her  prayer. 

We  will  first  consider  the  character  of  the 
trust  created  by  the  will.  Its  language,  substao- 
tially,  is  in  trust,  that  the  trustee  ^aJl  permit 
Henrietta  to  receive  the  rents  thereof  for  her  sole 
use  during  her  life,  and  the  intent  of  the  trust  is 
declared  to  be,  that  the  property  shall  not  be 
liable  to  the  contracts  or  control  of  any  husbaod 
she  may  thereafter  have.  No  care  or  duty  was 
imposed  on  the  trustee  in  regard  to  the  manage- 
ment or  protection  of  the  property,  nor  as  to  the 
collection  or  payment  of  the  rents.  He  had  no 
active  duties  to  perform.  It  was  a  dry  trust.  The 
purpose  was  to  create  a  separate  use  in  Henrietta. 
She  was  sui Juris,  She  took  the  whole  beneficial 
interest  devised  to  her.  Her  estate,  as  well  as 
that  given  in  remainder,  were  both  legal,  for  the 
trust  was  executed  under  the  statute.  (Phjrsick's 
Appeal,  14  Wright,  128;  Nice's  Appeal,  Id.  143; 
Ogden's  Appeal,  ao  P.  F.  Smith,  501 ;  Megargee 
V.  Naglee,  14  Id.  216;  Kinsel  v.  Ramey,  6 
Norris,  248.)  The  mere  fact  that  on  a  certain 
contingency,  which  might  never  happen,  the 
trustee  was  directed  to  execute  a  conveyance 
after  her  death,  to  her  devisees,  did  not  change 
the  dry  character  of  the  trust  and  make  it  active. 
(Bradley's  Appeal,  36  Leg.  Int.  38.)  Still  fur- 
ther, Henrietta  was  neither  married  nor  contem- 
plating marriage  at  the  death  of  the  testator. 
She  never  married.  The  expressed  purpose  of 
the  trust  being  solely  to  protect  against  any  hus- 
band she  might  have,  it  cannot  be  sustained.  A 
separate  use  for  a  woman  cannot  be  created 
unless  she  is  covert  or  is  in  immediate  contempla- 
tion of  marriage.  (McBride  v.  Smythe,  4  P.  F. 
Smith,  245.)  The  trust  therefore  failed  to  take 
effect.  What  estate  then  did  Henrietta  take? 
It  was  given  to  her  for  life,  and  the  remainder 
expressly  limited  to  the  heirs  of  her  body  law- 
fully begotten.  Theseare  the  proper  and  techni- 
cal words  to  create  an  estate  tail.  They  most 
have  their  legal  effect,  whatever  the  testator  may 
have  intended.  (Bender  et  al.  v.  Fleurie,  2 
Grant,  345 ;  Linn  v,  Alexander,  9  P.  F.  Smith, 
43;  Taylor  v,  Taylor,  13  Id.  481.)  No  woids 
in  the  will  changed  or  qualified  the  legal  import 
of  this  language.  An  estate  tail  was  thereby 
created.  It  was  duly  barred  by  the  conveyance, 
and  the  learned  Judge  correctly  decreed  in  favor 
of  the  appellee. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Mercur,  J. 
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December  4,  1880. 

Commonwealth  v.  Wilson. 

Criminal  law — '*  Ticket  scalping' — Acts  of  May 
6y  1863 y  and  April  10,  18/2,  forbidding  the 
unauthorized  selling  of  railroad  tickets —  Con- 
stitutionality of— Practice — Demurrer  to  evi- 
dence in  criminal  trial—Effect  of, 
Sur  demurrer  to  evidence. 
The   defendant,  Albert  Wilson,    a   railroad 
ticket  broker  doing  business  in  the  city  of  Phila- 
del  hia,  was  indicted  under  the  Act  of  May  6, 
1863  (Pord.  Dig.  220),  and  the  supplement  there- 
to of  April  10,  1872  (P.  L.  51),  for  that  on 
July  28,  1880,  he  sold  to  one  George  G.  Bishop 
an  unused  portion  of  an  imlimited  contract  or 
ticket  entitling  the  holder  to  one  first-class  pas- 
sage from  Altoona  to  Pittsburgh  by  way  of  the 
Pennsylvania  Railroad,  contrary  to  the  provi- 
sions of  the  said  Acts,  etc.    The  ticket,  with 
coupons  attached,  was  originally  sold  by  the  com- 
pany's agent  in  Boston,  and  was  so  stamped  on 
its  back. 

The  Act  of  May  6,  1863,  as  amended  by  the 
Act  of  April  10,  1872,  provides  as  follows — 

Sect.  I.  It  shall  be  the  duty  of  the  owner  or  owners  of  any 
r^Jiroad,  steamboat,  or  other  conveyance  for  the  transpor- 
tation of  passengers,  to  provide  each  agent  who  may  be 
authoriud  to  sell  tickets^  or  other  certificates  entitling  the 
holder  X.O  travel  upon  any  railroad,  steamboat  or  other 
pnblic  conveyance,  with  a  certificate,  setting  forth  the 
authority  of  such  agent  to  make  such  sales ;  which  certifi- 
cate shall  be  duly  attested  by  the  corporate  seal,  if  such 
there  be,  of  the  owner  of  such  railroad,  steamboat,  or 
other  pnblic  conveyance,  and  also  by  the  signatures  of  the 
owner,  or  officer  whose  name  is  signed  upon  the  tickets 
or  coupons,  which  such  agent  may  sell. 

Sect.  2.  It  shall  not  be  lawful  for  any  person,  not  pos- 
sesMd  of  such  authority,  so  evidenced,  to  sell,  barter,  or 
transfer,  for  any  consideration  whatever,  the  whole,  oif  any 
part  of  any  ticket  or  tickets,  passes,  or  other  evidences  of 
the  holder's  title  to  travel  on  any  railroad,  steamboat  or 
other  public  conveyance,  whether  the  same  be  situated, 
operated,  or  owned  within  or  without  the  limits  of  this 
Commonwealth. 

Sect.  3.  Any  person  or  persons  violating  the  provisions 
of  the  second  section  of  this  Act  shall  be  deemed  guilty  of 
misdemeanor,  and  shall  be  liable  to  be  punished,  by  a  fine 
not  exceeding  five  hundred  dollars,  and  by  imprisonment 
not  exceedin|^  one  year,  or  ehher  or  both,  in  the  discretion 
of  the  Court  m  which  such  person  or  persons  shall  be  con- 
victed. 

Sect.  4.  It  shall  be  the  duty  of  every  agent  who  shall 
be  authorized  to  sell  tickets,  or  parts  of  tickets,  or  other 
evidences  of  the  holder's  title  to  travel,  to  exhibit  to  any 
person  desiring  to  purchase  a  ticket,  or  to  any  officer  of 
the  law  who  may  request  him,  the  certificate  of  his  au- 
thority thus  to  sell  and  to  keep  said  certificate  posted  in  a 
conspicuous  place  in  his  office  for  the  information  of 
travellers. 

Sect.  5*  It  shall  be  the  duty  of  the  owner  or  owners  of 
railroad,  steamboat,  and  other  public   conveyances,  to 


provide  for  the  redemption  of  the  whole,  or  any  parts  or 
coupons  of  any  ticket  or  tickets,  as  they  may  have  sold,  as 
the  purchaser,  for  any  reason,  has  not  used,  and  does  not 
desire  to  use,  at  a  rate  which  shall  be  equal  to  the  differ- 
ence between  the  price  paid  for  the  whole  ticket,  and  the 
cost  of  a  ticket  between  the  points,  for  which  the  propor- 
tion of  said  ticket  was  actually  used;  and  the  sale  by  any 
person,  of  the  unused  portion  of  any  ticket,  otherwise 
than  by  the  presentation  of  the  same  for  redemption,  as 
provided  for  in  this  section, shall  be  deemed  to  be  a  viola- 
tion of  the  provisions  of  this  Act,  and  shall  be  punished  as 
hereinbefore  provided.  Provided^  That  this  Act  shall  not 
prohibit  any  person  who  has  purchased  a  ticket  from  any 
agent  authorized  by  this  Act,  with  the  bona  fide  intention 
of  travelling  upon  the  same  the  whole  distance  between  the 
points  named  in  the  said  ticket,  from  sellmg  the  unused 
part  of  the  same  to  the  company  that  gold  the  same  t  and 
it  shall  be  the  duty  of  the  said  company  to  pay  for  such 
unused  portion  of  ticket,  the  difference  between  the  actual 
fare  to  point  used,  and  the  amount  paid  for  such  ticket 

The  defendant  first  demurred  to  the  indict- 
ment, and  this  demurrer  having  been  overruled 
pro  forma  by  the  Court,  the  trial  proceeded  and 
upon  the  close  of  the  Commonwealth's  case,  the 
defendant  demurred  to  the  evidence. 

W.  Horcue  Hepburn^  for  tjie  demurrer. 

The  Act  under  which  the  defendant  is  indicted 
is  unconstitutional  and  void,  in  that  it  violates 
the  several  provisions  of  the  Constitution  of  the 
United  States,  which  declare  that  no  citizen 
shall  be  deprived  of  his  privileges  or  immimities, 
life,  liberty,  or  property,  without  due  process  of 
law  \  that  no  law  shall  be  passed  impairing  the 
obligation  of  contracts ;  and  that  Congress  shall 
have  power  to  regulate  commerce  among  the 
several  States. 

Constitution  of  U.  S.,  Art.  I.,  |{  8,  10,  Art.  V. 
Amendments  thereto.  Art.  XIV.,  sect.,  I. 

Further  it  is  void  because  it  creates  a  monop- 
oly in  a  lawful  business,  and  it  assumes  power 
not  legislative  in  its  nature. 

The  ticket  in  question  was  originally  sold,  and 
the  contract  of  which  it  is  the  evidence  was  made 
by  the  railroad  company  in  Massachusetts,  where 
no  such  law  exists.  On  its  face  the  ticket  and 
coupons  entitled  **  the  holder*^  to  passage  from 
Boston  to  Pittsburgh.  It  contained  no  restrictions 
on  transferability.  The  railroad  company  con- 
tracted with  the  purchaser  to  pass  the  holder  of 
the  ticket ;  the  purchaser  therefore  bought  the 
right  either  to  travel  himself,  or  to  give  away,  or 
to  sell  <he  ticket.  This  he  might  do  in  Boston, 
or  en  route  until  he  reaches  Pennsylvania,  where 
he  finds  this  law,  which  impairs  the  obligation  of 
his  contract  by  limiting  its  sale  to  the  company 
that  sold  itf  for  a  specified  price ^  under  penalty 
of  forfeiting  his  property  (for  the  vendor's  bene- 
fit) and  fine  and  imprisonment;  this  without 
**  due  process  of  law." 

This  phrase  due  process  of  law  has  a  well- 
defined  legal  meaning.  It  is  derived  from  Mag- 
na Charta,  and  was  originally  styled  law  of  the 
land,     '<  By  the  law  of  the  land  is  most  clearly 
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intended  the  general  law  which  hears  before  it 
condemns^  and  proceeds  upon  inquiry  and  renders 
judgment  only  after  trial." 

Webster's  definition.      Dartmouth  College  Case,  4 

Wheaton,  519. 

**The  Legislature  has  no  power  to  deprive 

one  of  his  property  and  transfer  it  to  another,  for 

private  use,  by  enacting  a  bargain  between  tJietn,^^ 

In  re  JoJin  and  Cherry  Sts.,  19  Wend.  676. 

Westervelt  v,  Gregg,  12  N,  Y.  209' 

Taylor  v.  Porter,  4  Hill,  147. 

Embury  v.  Conner,  3  N.  Y.  517. 
The  right  of  property  includes  the  right  of 
using  and  disposing  of  a  thing  as  one's  own. 
The  power  of  alienation  is  a  necessary  incident 
to  the  right  of  property.  In  the  right  of  transfer 
there  is  value,  and  value  is  property.  A  law 
which  extinguishes  or  changes  rights  of  property 
without  due  legal  process  comes  directly  in  con- 
flict with  the  Constitution. 

Wynehamer  v.  The  People,  13  N.  Y.  434. 

2  Kent  Comm.  326. 

2  Bouv.  Law  Diet.  346. 
This  Act  extinguishes  the  right  of  transfer, 
(unless  the  owner  accepts  a  special  bargain  made 
for  him  by  the  Legislature)  without  a  trial,  or 
other  process  of  law. 

,  The  Act  further  prescribes  that  none  but  the 
railroad  company  shall  engage  in  the  business  of 
selling  tickets,  and  thus  unlawfully  creates  a 
monopoly  in  a  lawful  business.  Any  person 
may  buy  with  impunity,  but  cannot  sell  his  ac- 
quisition. No  one  can  obtain  by  legislation  an 
exclusive  right  to  sell,  except  by  virtue  of  the 
patent  or  copyright  laws. 

Live  Stock  Ass.  v.  Crescent  City  Co.,  i  Abb.  C. 
C.  388. 

Slaughter  House  Case,  16  Wallace,  122. 
It  is  true  that  the  Legislature  may  prescribe 
what  are  called  "police  regulations,"  but  this 
Act  does  not  come  within  the  scope  of  this 
power.  The  preamble,  reciting  the  reasons  of 
the  Act,  has  no  reference  to  any  subject  within 
the  police  power  of  the  State,  but  starts  with  the 
unwarrantable  assumption  that  the  legal  holder 
of  a  railroad  ticket  has  no  right  to  sell  it,  and 
then  draws  from  this  false  premise  the  question- 
able conclusion  that  a  re-sale  by  the  purchaser 
would  be  a  fraud  on  the  railroad  company  and 
oh  the  public.  The  police  power  includes  the 
right  to  make  restrictions  upon  otherwise  legiti- 
mate business  for  the  prevention  of  calamities, 
diseases,  or  offenses ;  for  purposes  of  charity,  for 
registration,  etc. ;  but  hc\s prohibitingSi  business 
r\ot  per  se  immoral  or  illegal,  to  the  prejudice  of 
the  many  and  the  benefit  of  the  few,  are  uncon- 
stitutional. Part  of  the  citizen's  right  of  natural 
liberty,  is  the  liberty  to  choose  his  occupation, 
zpA,  a  law  which  summarily  deprives  a  class  from 
adopting  a  lawful  employment  deprives  them  of 
both  their  liberty  and  their  property,  without 
due  process  of  law. 


Mayor  of  Hudson  v.  Thorn,  7  Paige,  261, 

Gaslight  C6mpany*s  Case,  25  Conn.  19. 

Slaughter  House  Case,  supra^  opinion  by  Field,  J., 
p.  83. 

Arrowsmith  v,  Burlingim,  4  McLean,  497. 

Cooley's  Const.  Lim.  487,  493. 

I  Bl.  Comm.  125. 

Dorsey  v.  Allen,  1 1  Rep.  84. 

Burlemaqui's  Political  Law,  sec.  15. 

Locke  on  Civil  Government,  sec.  142. 

Calder  v.  Bull,  3  Dall.  388. 
Suppose  a  purchaser  in  Boston  buys  a  ticket 
entitling  the  holder  to  travel  to  San  Francisco 
over  a  designated  route,  via  Philadelphia,  and 
on  arriving  in  Philadelphia  desires  to  change  his 
route,  how  is  he  to  get  his  money  ?  The  com- 
pany from  which  he  purchased  would  only  re- 
deem (if  at  all)  the  unused  portion  aver  their  ottm 
lin€y  and  that  for  less  than  its  value.  But  this 
portion  may  have  been  all  used.  The  Act  pro- 
hibits the  sale  of  tickets  on  all  railroads  both  in 
and  out  of  the  State ;  but  it  is  ridiculous  for  the 
Legislature  to  legislate  beyond  their  jurisdiction. 
The  Act  thus  operates  as  a  burden  on  inter- 
state commerce,  for  pacsenger  travel  is  com- 
merce. 

R.  R.  Co.  V.  Husen,  5  Otto,  465. 

Chy  Lung  v.  Freeman,  92  Id.  275. 

Finally,  the  Act  in  question  is  an  assumption 
of  power  not  in  its  nature  legislative  or  constitu- 
tional, in  that  it  deprives  the  citizen  of  his  lib- 
erty, his  property,  his  right  to  travel  ^  it  imi>airs 
the  obligation  of  a  lawful  contract,  and  niakes 
another  bargain  for  him ;  it  creates  an  unlawful 
monopoly ;  it  imposes  an  excessive  penalty  by 
fine  and  imprisonment  \  all  without  trial  before  a 
magistrate,  court,  jury,  or  other  due  process  of 
law.  The  Act  is  obnoxious  alike  to  the  natural, 
constitutional,  and  social  rights  of  a  freeman. 

William  W.  Ker^  Assistant  District  Attorney, 
and  Wayne  Mac  Veagh  (with  them  Robert  tV. 
Lesley)  contra. 

On  principle  and  authority  the  Act  in  question 
is  constitutional.  Its  subject  does  not  fall  with- 
in any  of  the  powers  delegated  by  the  several 
States  to  the  United  States.  The  Constitution  of 
the  United  States  must  be  strictly  construed. 
Even  on  general  subjects  delegated  to  the  United 
States,  the  States  may  legislate  so  far  as  relates  to 
the  safety,  health,  morals,  and  domestic  order  of 
their  citizens.  ITie  delegation  to  Congress  of 
the  right  to  regulate  commerce  was  not  a  sur- 
render of  the  **  police  power"  of  the  State,  on 
that  subject.  * 

R.  R.  Co.  V,  Husen,  5  Otto,  465. 
Slaughter  House  Case,  16  Wallace,  83. 

Thus  the  constitutionality  of  State  Laws  re- 
lating to  the  following  commercial  subjects  has 
been  admitted  or  judicially  affirmed,  viz..  Acts 
prohibiting  the  export  from  the  State  of  unin- 
spected beef,  pork,  biscuit,  bark,  butter,  lard, 
pot  and  pearl    ashes,    flour,    meal,    flaxseed. 
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leather,  lumber,  and  tobacco;  prohibiting  the 
import  into  the  State  of  coal,  lime,  grain,  salt 
fish,  and  marble  unless  inspected ;  prohibiting 
the  sale  of  adulterated  provisions ;  the  storage  of 
explosives  within  city  limits,  etc. 

So,  on  the  subject  of  personal  liberty,  the 
State  has  parsed  vsJid  laws  authorizing  the  sum- 
mary arrest,  conviction,  and  imprisonment  of 
tramps,  and  professional  pickpockets  when  found 
in  crowds;  articles  of  apprenticeship  may,  on 
the  death  of  the  master,  be  sold  by  his  executor 
without  the  consent  of  the  apprentice ;  it  is  a 
misdemeanor,  for  a  cashier  of  a  bank  to  engage 
in  any  other  occupation;  to  employ  female 
waiters  in  a  theatre  or  concert  saloon ;  for  a  phy- 
sician or  apothecary  to  practise  without  a  di- 
ploma ;  to  sell  bread  othef  wise  than  by  weight,  or 
butter  in  lumps  less  than  a  pound ;  to  sell  liquor 
to,  or  buy  scrap  iron  from  minors,  etc.  Other 
Acts  prescribe  licenses  as  requisites  to  engaging 
in  certain  kinds  of  business,  as,  e,  g, ,  by  agents  of 
foreign  insurance  companies,  owners  and  pilots 
of  steamboats,  engineers,  auctioneers,  etc.  Other 
Acts  might  at  first  seem  to  impair  the  obligation 
of  contracts.  Thus  notes,  bills,  and  obligations 
falling  due  on  holidays  must,  by  Act  of  Assembly, 
be  paid  the  day  previous. 

The  Act  now  in  question  clearly  falls  within 
the  scope  of  a  police  regulation,  and  is  much  less 
stringent  than  many  of  those  above  cited.  Its 
lawful  object  is  to  prevent  frauds,  by  diminishing 
the  temptation  offered  to  employ^  of  railroad 
companies  to  omit  to  punch,  and  to  steal  and 
sell  travellers*  tickets,  and  by  discouraging  thieves 
from  stealing  tickets  from  emigrants  and  others. 

This  Act  is  also  in  the  nature  of  a  license  Act. 
It  is  objected  that  the  licensing  power  is  not 
vested  in  a  public  official,  but  in  a  private  corpo- 
ration ;  we  answer,  physicians,  apothecaries,  and 
attomeys-at-law  receive  their  diplomas  from  col- 


But  the  Act  does  not  in  any  degree  impair  a 
contract  or  deprive  one  of  his  property  without 
•*due  process  of  law."  The  purchaser  knows 
when  he  buys  the  ticket  that  it  is  to  be  surrendered 
to  the  company  on  arriving  at  his  destination, 
ji^t  as  a  baggage  check  is  surrendered.  If  he 
does  not  complete  his  journey,  the  law  provides 
a  full  remedy,  viz.,  that  the  company  shall,  on 
application,  redeem  the  unused  portion,  for  its 
proportionate  value.  Thus  a  due  process  of  law 
is  provided,  whereby  honest  ticket  holders  are 
protected  from  loss.  The  purchaser  was  bound 
to  know  of  the  Act  when  he  bought  his  ticket, 
and  its  provisions  were  virtually  written  in  the 
contract. 

Acts  similar  to  this,  relating  to  the  unau- 
thorized sale  of  railroad  tickets,  have  been  de- 
clared constitutional  in  Indiana  and  Illinois; 
and  we  are  informed  that  the  courts  of  Dauphin 


and  Allegheny  counties  have  declared  our  own 
Act  to  be  constitutional. 

Fry  V.  State,  Sup.  Court  of  Indiana,  vol.  63  (1878), 

552. 
18  Am.  Law  Register,  N.  S.  425. 
People  V,  Walser,  Criminal  Court  of  Cooke  County, 
111.,  Chicago  Leg.  News,  vol.  11,  Sept.  28,  1878, 
p.  12. 

The  Court.  (Ludlow,  P.  J.)  The  defendant 
was  indicted  for  the  violation  of  the  following 
Act  of  Assembly,  passed  May  6,  1863,  and 
amended  by  the  Act  of  April  10,  1872.  [His 
Honor  here  quoted  the  Act,  ut  supra!\ 

A  demurrer  was  filed  to  the  indictment,  which 
was  overruled  pro  fortna^  by  the  Court.  The 
trial  then  proceeded  in  the  usual  way,  and  when 
the  District  Attorney  closed  the  Commonwealth's 
case  the  defendant  demurred  to  the  evidence. 
The  legal  effect  of  this  demurrer  was  to  admit 
the  truth  of  every  fact  proved  by  the  Common- 
wealth, and  of  every  fair  inference  to  be  drawn 
from  the  facts,  and  the  only  question  now  pre- 
sented to  us,  is  the  question  of  the  constitu- 
tionality of  the  Act  of  Assembly  under  which 
this  indictment  is  framed.  If  the  decision  of  the 
Court  is  against  the  defendant,  the  demurrer  is 
overruled  and  judgment  may  at  once  be  entered 
upon  the  record  for  the  Commonwealth.  It  is 
as  well  to  notice  this  effect  of  a  demurrer  to  the 
evidence. 

A  demurrer  to  the  indictment  only,  if  decided 
against  the  defendant,  is  always  followed  by  an 
order  giving  the  defendant  leave  to  plead  over, 
because  he  has  had  no  trial  by  a  jury.  I  know 
of  but  one  instance  in  which  this  practice  in  a 
criminal  court  was  ever  departed  from.  In  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  York,  a  judgment  was  entered  upon 
a  demurrer  to  an  indictment  only,  but  Congress 
settled  the  question  promptly  by  an  Act  which 
gives  to  the  defendant  in  such  cases  a  right  to  a 
trial  by  jury.  Where,  however,  the  demurrer  is 
to  the  evidence,  the  cause  has  been  heard  upon 
its  merits,  and  such  a  demurrer  admits  the  truth 
of  every  fact  proved,  and  the  defendant  stands 
alone  upon  the  constitutionality  of  the  Act  of 
Assembly.  If  the  evidence  is  clear,  and  the  law 
applies  to  the  case,  and  is  constitutional,  the 
judgment  follows  as  a  matter  of  course. 

Demurrers  to  evidence  are  rare  in  Pennsyl- 
vania, but  Commonwealth  v.  Parr  (5  W.  &  S. 
345),  established  the  law,  and  the  question  is  no 
longer  an  open  one. 

This  demurrer  stands  then  only  upon  the  de- 
cision of  the  question  of  the  constitutionality  of 
this  Act  of  Assembly,  and  wherever  such  a  ques- 
tion arises  it  becomes  the  Court  to  approach  the 
solution  of  it  with  caution.  While  the  judicial 
department  of  the  government  may  destroy  a  law, 
every  Court  in  the  Commonwesilth,  and  espe- 
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cially  a  subordinate  tribunal,  will  only  pronounce 
such  a  decision,  having  such  an  effect,  where 
the  law  is  clearly  unconstitutional,  and,  there- 
fore, void.  Had  the  Legislature  of  this  State  the 
right  to  enact  this  law  ? 

In  the  view  which  we  take  of  this  case  and  of 
the  facts  proved,  it  is  unnecessary  to  decide  how 
far  the  Legislature  may  restrict  the  right  of  an 
individual  to  sell  a  single  ticket  bought  here  or 
in  another  State,  and  make  it  criminal  for  that 
individual  so  to  do;  much  of  the  reasoning 
which  follows  may  apply  to  such  a  case,  but  that 
is  not  the  case  developed  by  the  evidence,  for 
here  the  testimony  produced  presents  the  case  of 
one  who  has  established  a  business  in  Philadel- 
phia, the  whole  object  of  which  is  to  trade  in 
railroad  tickets;  he  is  in  fact  a  **  ticket  broker." 

This  law  is  attacked  because  it  violates  the  pro- 
visions of  the  Constitution  of  the  United  States, 
in  that  it  deprives  a  person  of  his  property  with- 
out due  process  of  law,  abridges  the  privileges 
and  immunities  of  citizens  of  the  United  States, 
interferes  with  the  right  of  Congress  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  States,  and  impairs  the  obligation  of  con- 
tracts. 

And  the  Act  is,  as  is  argued,  unlawful  under 
our  own  and  the  Federal  Constitution,  in  that  it 
creates  a  monopoly  in  lawful  business,  and  is  an 
assumption  of  power  not  legislative  in  its  nature. 

It  is  not  true  that  this  Act  of  Assembly  de- 
prives a  person  of  his  property  without  due  pro- 
cess of  law,  for  by  the  very  terms  of  the  Act  the 
tmused  portion  of  any  ticket  may  be  sold  to  the 
company  which  issued  it,  **and  it  shall  be  the 
duty  of  said  company  to  pay  for  such  unused  por- 
tion of  the  ticket  the  difference  between  the 
actual  fare  to  the  point  used  and  the  amount  paid 
for  such  ticket. ' '  Here  the  owner  of  the  ticket  is 
simply  limited  in  the  sale  of  the  ticket  to  the  com- 
pany from  which  he  bought  the  same,  and  is  not 
deprived  of  it  or  his  property  in  it,  and  if  the 
Legislature  may  upon  any  valid  ground  (a  point 
to  be  hereafter  considered)  thus  limit  a  right,  the 
law  sins  not  against  the  clause  in  the  Constitu- 
tion referred  to.  But  it  is  said  that  this  law 
abridges  the  privileges  and  immunities  of  citizens 
of  the  United  States.  Upon  the  facts  admitted 
here,  what  privilege  or  immunity  of  this  defend- 
ant has  been  abridged  ?  His  right  to  establish  a 
certain  business,  which  the  Legislature  has  de- 
clared to  be,  in  the  preamble,  the  cause  of  *'  nu- 
merous frauds,"  has  been  curtailed,  and  it  may 
be  destroyed,  but  is  this  an  abridgment  of  "im- 
munity or  privilege"  with  the  meaning  of  the 
Constitution  of  the  United  States?  In  a  state  of 
nature  a  man  may  establish  any  business  injuri- 
ous to  health  he  pleases;  he  may,  unless  re- 
strained somehow,  destroy  at  will  all  who  deal 
with  him.     In  a  state  of  nature  men  may  store 


gimpowder  in  dangerous  places,  sell  tainted 
meat,  liquor  without  inspection  and  license,  set 
up  gambling  houses  and  houses  of  ill-fame,  and 
do  numerous  other  acts  which  any  thinking  man 
may  imagine ;  but  civilized  men,  living  imder  a 
benign  government,  easily  recognize  the  princi- 
ple that  rights  and  duties  are  retiprocal,  and 
that  these  may  grow  out  of  the  very  fact  that  men 
surrender  a  portion  of  their  natural  rights  in 
order  that  they  may  live  together  in  civilized 
countries  under  a  common  rule  of  acdon  called 
the  law. 

This  principle  was  embodied  in  an  authorita- 
tive declaration  of  the  law  by  the  Court,  in  Cor- 
field  V.  Coryell  (4  W.  C.  C.  371),  where  the 
meaning  of  the  words  now  under  consideration 
claimed  and  received  the  attention  of  the  Court : 
**We  feel  no  hesitation  in  confining  these  ex- 
pressions to  privileges  and  immunities  which  are 
fundamental Among  these  are  pro- 
tection by  the  Government  of  the  right  to  acquire 
and  possess  property  of  every  kind,  and  to  par- 
sue  and  obtain  happiness  and  safety,  su^ec/, 
nevertheless^  to  such  restraints  as  the  Govern- 
ment may  prescribe  for  the  general  good  of  the 
whoUr 

If  the  clause  in  the  Constitution  is  to  receive 
the  construction  contended  for  in  this  case,  then 
all  the  laws  above  referred  to,  and  many  others 
which  might  be  named,  which,  under  a  well- 
known  principle  (to  be  hereafter  specified),  have 
been  sustained,  must  be  in  conflict  with  the  Con- 
stitution of  the  United  States,  because  the  citi- 
zen's privileges  and  immunities  have  been  de- 
stroyed or  **  abridged,"  and  are  void.  To  state 
such  a  result  is  to  answer  the  argument  made  in 
this  case  upon  this  point.  But  it  is  argued  that 
the  Act  of  Assembly  impairs  the  obligation  of  a 
contract.  The  ticket  sold  in  this  case  was  sim- 
ply, at  best,  the  evidence  of  a  contract,  and  not 
the  contract  itself.  For  convenience  these  tickets 
have  been  introduced,  and  the  person  who  pre- 
sents the  ticket  exhibits  a  card  in  the  nature  of  a 
receipt;  before  this  ticket  was  sold  the  Act  of 
Assembly  was  passed,  and  when,  therefore,  the 
contract  itself  was  made,  this  defendant  must  be 
presumed  to  have  known  that  to  contract  with 
any  one  who  was  not  an  authorized  agent  of  the 
company  which  had  sold  the  ticket  was  a  crimi- 
nal act. 

The  question  in  my  mind  is,  not  what  was  the 
contract  made  by  the  original  holder  of  the  tick^ 
with  the  company  in  Boston,  but  what  was  the 
contract  made  in  this  jurisdiction.  Was  or  was 
not  that  a  contract  prohibited  by  law?  If  the 
State  can,  for  any  legal  reason,  limit  or  restrain 
the  sale  of  these  receipts,  then  any  contract  made 
is  illegal  and  void,  and  no  obligation  is  "im- 
paired" under  the  Constitution  of  the  United 
States,  for  none  legally  existed  or  could  ^:u^ 
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The  last  point  made  and  ably  argued  by  the 
learned  counsel  for  the  defendant,  Mr.  Hepburn, 
will  develop  the  true  principle  upon  which  this 
law  must  be  sustained,  and  will  moreover  develop 
and  illustrate  the  admirable  manner  in  which, 
upon  a  true  interpretation  of  the  law,  the  Con- 
stitution of  the  United  States,  and  the  sovereign 
authority  of  the  individual  States  may  not  only 
be  harmonized,  but  made  effective  under  our 
delicate  and  complicated  system  of  government. 

By  Art.  X.  of  the  Amendments  to  the  Consti- 
tution of  the  United  States,  it  is  expressly  pro- 
vided: That  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  re- 
spectively or  to  the  people." 

In  the  case  of  Railrosui  Co.  v.  Husen  (5  Otto, 
465),  the  Supreme  Court  of  the  United  States 
declares:  **  We  admit  that  the  deposit  in  Con- 
gress of  the  power  to  regulate  foreign  commerce, 
and  commerce  among  the  States,  was  not  a  sur- 
render of  that  which  may  properly  be  denomi- 
nated police  power.  What  that  power  is  it  is 
difficult  to  define  with  sharp  precision.  It  is 
generally  said  to  extend  to  making  r^ulations 
promotive  of  domestic  order,  morals,  health,  and 
safety.  ...  It  may  be  admitted  that  the 
police  power  of  a  State  justifies  the  adoption  of 
precautionary  measures  against  social  evils.  Un- 
der it  a  State  may  legislate  to  prevent  the  spread 
of  crime,  pauperism,  or  disturbances  of  the 
peace." 

No  State  Legislature  may  with  impunity  in- 
terfere with  the  power  which  Congress  possesses 
**  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States.**  Why?  Because 
this  power  has  been  directly  vested  in  Congress 
by  the  several  States  and  the  people  thereof. 

Any  obstacle  to  commerce  or  burden  laid  upon 
it  is,  by  the  authority  of  the  Supreme  Court  of 
the  United  States,  from  the  leading  case  of  Gib- 
bons V,  Ogden  (9  Wheaton,  i),  to  the  present 
time,  unconstitutional  and  void.  To  fall,  how- 
ever, within  the  prohibition  the  law  must  be  an 
obstacle  or  a  burden  within  the  meaning  of  the 
decision  of  the  Supreme  Court  of  the  United 
States. 

Can  it  be  contended  that  a  law  which  pro- 
lubits  that  which  has  become  a  fruitful  source  of 
crime  is  an  obstacle  or  burden  to  commerce  be- 
tween the  States? 

The  law  in  effect  declares  that  the  railroad 
companies  as  common  carriers  shall  exercise 
their  franchises  subject  to  a  duty,  to  wit :  the 
repurchase  of  unused  tickets,  but  for  reasons  of 
public  policy  no  unauthorized  agent  shall  sell 
these  tickets  to  any  one.  How  does  this  limita- 
tion or  restriction  hinder  transportation  of  either 
"J^n  or  things,  and  transportation  (as  has  been 
said)  is  essential  to  commerce,  or  rather  it  isj 


commerce  itself.  (See  Railroad  Co.  v.  Husen, 
supra,) 

The  law  does  not  prohibit  the  sale  of  tickets 
at  all,  but  only  admits  the  right  to  authorized 
agents  of  the  company,  and  compels  the  common 
carrier,  that  is  the  company,  to  repurchase.  To 
prove  that  the  power  exercised  in  this  instance 
by  the  Legislature  of  Pennsylvania  is  in  no  just 
and  legal  sense  such  a  regulation  of  "commerce 
between  the  States**  as  to  impinge  upon  any  pro- 
vision in  the  Constitution  of  the  United  States, 
is  not  only  to  answer  the  last  objection  made  to 
this  Act,  but  to  develop  the  principle  which  sus- 
tains this  and  kindred  laws. 

We  have  already  adverted  to  the  fact  that  there 
resides  in  every  Commonwealth  a  fundamental 
right  to  protect  her  citizens. 

In  Railroad  Co.  v,  Husen,  supra,  it  was  said, 
"  We  admit  that  the  deposit  in  Congress  of  the 
power  to  regulate  foreign  commerce  and  com- 
merce among  the  States  was  not  a  siurender  of 
that  which  may  properly  be  denominated  police 
power.** 

The  principle  thus  admitted  is  founded,  under 
the  Constitution  of  the  United  States,  in  the 
rights  reserved  to  the  States  and  the  people, 
and  it  has  not  only  received  the  sanction  of 
the  highest  Court  under  the  Government  of  the 
United  States,  but  that  sanction  has  been  em- 
phasized in  the  Slaughter  House  case  (16  Wall. 
83),  where  the  majority  of  the  Court  firmly  main- 
tained the  right  of  the  State  under  the  Constitu- 
tion. 

The  power  to  create  a  police  regulation  then  re- 
sides in  the  State,  and  in  the  State  alone.  Has  the 
Legislature  of  Pennsylvania  exercised  her  right 
to  declare  what  shall  become  a  constitutional  po- 
lice regulation  with  reference  to  the  sale  of  un- 
used railroad  tickets  as  a  business  to  be  transacted 
by  brokers  throughout  the  Commonwealth,  or 
has  a  law  been  enacted  which  establishes  a  mo- 
nopoly ? 

It  would  be  useless  to  refer  to  a  multitude  of 
Acts,  already  upon  the  statute  book,  in  which 
this  power  has  been  used. 

The  learned  Assistant  District  Attorney,  Mr. 
Ker,  referred  in  detail  to  at  least  fifteen  or 
twenty  laws,  all  of  them  analagous  in  principle 
to  the  law  now  under  consideration.  It  would 
also  be  a  mere  affectation  of  learning  to  cite 
from  the  reported  decisions  of  the  United  States 
Supreme  Court,  case  after  case,  in  which  the 
right  of  a  State  to  enact  laws  in  principle  identi- 
cd  with  the  law  now  before  the  Court,  has  been 
affirmed.  Already  we  have  in  this  opinion  re- 
ferred to  opinions  which,  in  our  judgment,  rule 
this  cause. 

It  is  enough  now  to  say,  that  in  the  case  re- 
ported as  the  Slaughter  House  case,  and  cited 
supra,  the  doctrines  pronounced  by  the  Supreme 
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Court  of  the  United  States  not  only  embrace  a 
cause  like  the  one  now  before  this  Court,  but  go 
much  beyond  it.  That  great  cause  did  not  de- 
cide that  a  monopoly  might  be  created,  but  that 
a  Commonwealth  might  do  that  which  was  de- 
manded for  the  public  welfare. 

Even  Mr.  Justice  Field,  one  of  the  dissenting 
Judges,  declared  that  this  **  power  extends  to  all 
regulations  affecting  the  health,  good  order, 
morals,  peace,  and  safety  of  society,  tmd  is  exer- 
cised in  a  great  variety  of  subjects,  and  in  num- 
berless ways.** 

In  the  argument  of  this  cause  it  was  publicly 
stated,  by  the  learned  gentleman,  Mr.  McVeagh, 
who  assisted  the  District  Attorney,  that  large 
numbers  of  tickets  had  been  stolen  from  emi- 
grants, going  West,  before  the  trains  had  passed 
Harrisburg ;  other  tickets,  which  had  expired  by 
limitation  of  time,  had  been  sold  to  ignorant  and 
unsuspecting  victims,  while  the  conductors  upon 
the  road  were  daily  importuned  by  the  agents  of 
brokers  to  sell  to  them  unused  tickets,  thus  pre- 
senting a  temptation  to  otherwise  honest  men  to 
become  plunderers  of  the  stockholders  of  this 
road. 

I  do- not  take  for  granted  these  facts,  and  ex- 
press no  judgment  upon  them,  but  I  have  a  right 
to  assume,  that  reasons  based  upon  such  facts 
were  presented  to  the  Legislature,  and  that,  in- 
fluenced by  these  reasons,  thus  presented,  the 
Legislature  intended  to  destroy  a  business  detri- 
mental to  good  morals,  and  as  bad  in  its  effects 
as  gambling  itself.  Viewed  in  this  light,  the 
preamble  to  this  Act  of  Assembly  has  an  incisive 
force.     That  preamble  reads  thus : — 

**  Whereas,  Numerous  frauds  have  been  "prac- 
tised upon  unsuspecting  travellers  by  means  of 
the  sale  by  unauthorized  persons  of  railway  and 
other  tickets,  and  also  upon  railroads  and  other 
corporations,  by  the  fraudulent  use  of  tickets  in 
violation  of  the  contract  of  their  purchase,"  etc. 

Upon  the  trial  of  this  very  cause  it  appeared 
in  evidence  that,  in  addition  to  the  ticket  pur- 
chased from  Altoona,  west,  this  defendant  sold 
a  pass,  which  had  been  given  to  an  employ^  of 
the  road  to  enable  him  to  travel  from  Altoona  to 
Philadelphia  and  return.  This  employ^,  finding 
his  services  wanted  here,  sold  the  return  pass  to 
this  defendant,  who  in  turn  sold  it  to  the  pur- 
chaser, who  testified  in  the  cause. 

A  double  fraud  was  thus  perpetrated — one  by 
this  defendant,  who  knew  exactly  what  he  bought, 
and  afterwards  sold,  and  the  other  by  the  em- 
ploy^, who  might  have  been  saved  from  this  per- 
petration of  a  fraud  upon  the  stockholders  of  this 
company  but  for  the  temptation  held  out  to  him 
by  this  defendant.  We  have  nothing  to  do  with 
the  wisdom  of  this  Act  of  Assembly.  With  the 
facts,  however,  before  me,  it  is  not  difficult  to 
imderstand  why  the  legislative  department  of  the 


Government  determined  that  the  time  had  ar- 
rived when  a  business  which  produced  results 
such  as  have  been  specified,  should  be  utterly  de- 
stroyed, and,  by  a  police  regulation,  it  has  been 
declared  to  be  a  criminal  act  to  establish  a 
brokerage  business  in  the  sale  of  "  the  whole  or 
any  part  of  any  ticket  or  tickets,  passes,  or  other 
evidence  of  the  holder^s  title  to  travel  on  any 
railroad,  steamboat,  or  other  public  conveyance." 
This  Act  of  Assembly  is,  under  the  evidence 
in  this  cause,  constitutional,  and  judgment  will 
be  entered  upon  the  demurrer  to  the  evidence 
for  the  Commonwealth. 

His  Honor  then  sentenced  the  defendant  to 
four  months'  imprisonment,  and  to  pay  a  fine  of 
I200. 


^imxmKi.  Wlead—lato. 


C.  P.  No.  1.  Nov.  27, 1880. 

Rcis  V.  Junker. 
Foreign  attachment — Practice — In  foreign  at- 
tachment a  bond  may  be  given  by  tJie  garnishee 
to  the  sheriff  with  surety  to  be  approved  by  the 
Courts  conditioned  for  the  return  of  the  goods 
attachedy   or  payment  of  the  debt^  under  the. 
Act  of  June  13  ^  1836^  sec.  Jo,  and  the  sheriff 
shall  thereupon  withdraw  from  possession  of 
the  goods — The  bond  should  be  given  to  the 
sheriffs  and  not  to  the  plaintiff , 
Rule  to  show  cause  why  the  garnishee  in  a 
foreign  attachment  should  not  give  a  bond  to  the 
sheriff,  conditioned  for  the  returii  of  the  goods 
attached  or  payment  of  the  debt,  the  ^oiff 
thereupon  to  withdraw,  etc. 

Under  the  Act  of  March  17, 1869,  two  attadi- 
ments  had  issued  and  certain  goods  in  the  hands 
of  John  Junker  attached  as  the  property  of  Chas. 
Junker,  the  defendant. 

Tohn  Junker  claimed  the  goods  as  his  indi- 
vidual property,  and  sheriff's  rule  of  interpleader 
was  taken,  pending  which  rule  a  writ  of  foreign 
attachment  was  issued  and  the  same  goods  again 
attached.  Whereupon  the  present  rule  was 
taken  by  the  garnishee. 

George  Sergeant^  for  the  rule,  relied  00  the 
Act  of  June  13,  1836,  sec.  50  (Purd.  Dig.  718, 
pi.  II). 

O,  A,  LaWy  contra,  contended  that  imder  tbe 
Act  the  bond  should  be  given  to  the  plaintiff  in 
the  foreign  attachment  and  not  to  the  sheriE 
Winship  and  Gilpin,  for  the  sheriff. 
The  Court.    Rule  absolute. 
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Vol.  IX.]     THURSDA  V,  DEC,  30, 1880.     [No.  19. 


Supreme  Courts 


Jan.  '79,  237. 


Brandon  v.  Fritz, 


March  19,  1880. 


Ejectment — Interfering  surveys — Presumption  of 
authority  to  make  a  re-survey — Effect  of  grant- 
ing patents — Sale  of  land  assessed  in  a  mixed 
list  as  ^' unseated land'^ — County  Commission- 
ers* deeds — Tax  sales. 

In  July,  1793,  James  Silljman  obtained  eighteen  war- 
rants, of  400  acres  each,  previously  applied  for  by  him  in 
his  own  name,  and  in  the  names  of  others,  as  war- 
rantees. These  warrants  called  for  land  on  the  <*  north 
side  of  Mahanoy  Mountain,  supposed  to  be  in  Berks 
Coanty."  Surveys  were  made  under  these  warrants  in 
July,  1793,  by  Henry  Vanderslice,  Deputy  Surveyor  of 
Berks  Caunty,  whose  location  was  subsequently  found  to 
have  been  made  upon  territory  in  Northumberland  County. 
Vanderslice*s  surveys  were  returned  1 6th  July,  1793.  On 
the  i8th  July,  1793,  a  caveat  was  filed  against  granting 
patents  thereupon,  for  the  reason  that  the  location  inter- 
fered with  older  warrant  rights.  No  citation  ever  issued 
upon  this  caveat.  In  October,  1 793,  a  re-survey  of  four- 
teen of  the  eighteen  warrants  was  made  by  William  Gray, 
Deputy  Surveyor  of  Northumberland  County,  partly  upon 
the  same  ground  previously  occupied  by  Vanderslice, 
though  avoiding  the  interferences  complained  of.  Gray*s 
surveys  were  returned  15  March,  1794.  Five  patents 
were  granted  upon  tracts  of  the  Gray  location  in  1806; 
two  in  1808;  one  in  1813,  and  three  in  1865.  Upon 
tracts  in  the  Vanderslice  location  a  patent  was  granted  in 
^Hly  and  one  in  187a  John  Biller  obtained  a  warrant 
for  100  acres  of  land  in  1 027,  and  caused  a  survey  under 
it  to  be  made  by  George  Reber,  D.  S.,  in  June,  1829. 
The  Bitler  survey,  as  located  by  Reber  upon  Uie  ground, 
interferes  with  the  Gray  surveys  in  the  warrantee  names 
of  Christian  Troxel^  Christian  Immel,  Casper  Thiel,  and 
John  Shomo. 

The  Thiel  tract  was  sold  to  the  county  for  non-payment 
of  taxes  in  1834,  and  sold  by  the  commissioners  at  public 
sale  in  1843.  The  Immel  and  Troxel  tracts  were  sold  to 
the  county  for  non-payment  of  taxes  in  1844,  and  sold  by 
the  commissioners  at  public  sale  in  1849.  The  Bitler 
tract  was  sold  to  the  county  for  non-payment  of  taxes  at 
the  same  time  with  the  Immel  and  Troxel  tracts,  in  1 844, 
and  sold  by  the  commissioners  at  the  same  time  with  the 
said  tracts,  by  public  tale,  in  1849.  The  deed  from  the 
commissioners  to  the  purchaser  of  the  Bitler  tract  was  not 
delivered,  nor  the  purchase- money  paid  by  him,  until  five 
years  after  payment  of  the  purchase-money  and  delivery 
of  the  commissioners'  deeds  to  the  purchasers  at  the  same 
sale  of  the  Immel  and  the  Troxel  tracts.  In  an  ejectment 
by  plaintiffs  claiming  under  the  Bitler  warrant  andf  survey : 

aeld  (affirming  the  judgment  below),  that  the  eighteen 
warrants  applied  for  and  issued  at  the  same  time  were  in- 
tended to  form  a  block  of  surveys,  and  that  they  were  so 
located  is  clearly  shown  by  the  return  of  Vanderslice 


July,  1793.  There  was  nothing  to  show  that  the  Vander- 
slice surveys  were  ever  accepted.  A  patent  was  issued 
by  Uie  Commonwealth  for  the  Anna  Maria  Shomo  tract, 
as  located  by  Vanderslice;  this,  if  done  understandingly, 
would  be  some  evidence  of  the  acceptance  of  his  surveys. 
But  it  was  clearly  shown  that  the  patent  was  issued  by 
mistake,  and  contrary  to  the  intention  of  the  party  in 
interest. 

Held,  further,  that  the  caveat,  a]thoujp:h  never  acted 
upon,  afforded  sufficient  grounds  for  rerasing  to  accept 
the  Vanderslice  returns.  Another  reason  for  not  accept- 
ing them  was  the  fact  that  the  surveys  were  not  within 
his  proper  district;  though  the  latter  fact  would  not  have 
invalidated  the  title  if  his  returns  had  been  accepted  and 
patents  issued  in  pursuance  thereof: 

Ife/df  further,  that  the  acceptance  of  Grtcfs  surveys,  as 
well  as  his  authority  to  make  them,  mav  be  inferred  from 
the  fact  that  nearly  all  the  tracts  included  in  his  block  of 
surveys  have  been  patented.  Granting  a  patent  accord- 
ing to  a  return  of  survey,  is  virtually  an  acceptance  of  the 
return. 

I/eld,  further,  that  the  plaintifib'  claim  was  properly  re- 
stricted to  the  Christian  Troxel  tract,  as  located  by  Gray» 
and  does  not  embrace  any  portion  of  the  Casper  Thiel, 
John  Shomo,  or  Christian  Immel  tracts. 

Error  to  the  Common  Pleas  of  Schuylkill 
County. 

Ejectment,  brought  in  1863,  by  Nelson  Bran- 
don and  Henry  Snyder  against  Andrew  Fritz, 
Henry  Fermier,  et  aL ,  to  recover  a  tract  of  land 
in  Union  Township,  Schuylkill  County,  con- 
taining two  hundred  acres,  or  thereabouts, 
bounded  by  land  surveyed  to  James  Smith, 
Christian  Immel,  John  Klinger,  and  others. 
Plea,  not  guilty.  Edward  S.  Silliman  and  James 
B.  Boylan  were  subsequently  added  as  plain- 
tiflfs. 

The  case  came  before  the  Supreme  Court  on 
a  previous  writ  of  error.  (See  Fritz  v,  Brandon, 
28  Sm.  342  j  S.  C,  2  Weekly  Notes,  164.) 

The  case  was  tried  20th  January,  1879,  before 
Pershing,  P.  J.  The  plaintiffs  asserted  their 
title  to  the  land  in  controversy  by  an  application 
of  John  Bitler,  dated  i6th  of  March,  1827,  for 
one  hundred  acres  of  land ;  a  warrant  dated  21st 
March,  1827,  to  John  Bitler,  for  one  hundred 
acres  of  land,  "  being  unimproved,  adjoining 
land  surveyed  for  James  Smith  on  the  east,  and 
on  the  south,  west,  and  north  vacant,"  situate 
in  the  township  of  Union,  in  the  county  of 
Schuylkill ;  and  a  survey  made  under  this  war- 
rant by  George  Reber,  Deputy  Surveyor,  dated 
2 2d  June,  1829,  for  199  acres  63  J^  perches,  and 
allowance  for  roads ;  and  the  return,  indorsed : 
"Accepted  the  17th  of  October,  1829."  .... 
They  then  introduced,  under  objection  and  ex- 
ception, parol  evidence  that  John  Bitler  took  up 
this  land  in  trust  for  his  two  daughters,  Hannah 
and  Elizabeth,  and  that  they  furnished  him  with 
the  money  with  which  to  pay  for  the  survey  and 
the  fees  of  the  land  office  ;  also  that  John  Bitler 
executed  a  deed  of  conveyance  of  the  same  to 
Hannali  and  Elizabeth  in  1829  or  1830,  and 


Digitized  by 


Google 


^ 


WEEKLY  NOTES  OF  CASES. 


that  this  deed  is  lost ;  that  Hannah  Bitler  sold  her 
interest  in  the  John  Bitler  tract  to  her  sister,  Eliza- 
beth Bitler.  Also,  under  objection  and  excep- 
tion,  parol  evidence  that  Elizabeth  Bitler  paid 
the  taxes  upon  this  tract  from  the  year  1829  to 
1 841 ;  and  tax  receipts  of  the  supervisor  of 
Union  Township  to  Hiauinah  and  Elizabeth  Bit- 
ler for  38  cents  for  road-tax  in  1834,  and  for 
4ji  cents  for  the  year  1840,  dated  Union  Town- 
diip,  1 839.  .  .  .  They  then  gave  in  evidence, 
under  objection  and  exception,  the  transcript- 
book  of  triennial  assessments  for  Union  Town- 
ship, with  assessments  to  Hannah  and  Elizabeth 
Bitler,  as  follows :  for  the  years  1832, 1833,  and 
1834,  "  100  acres  mountain  land,  50  acres  do.;" 
for  1835,  1836,  and  1837,  **  60  acres  unseated 
land;"  for  1838  and  1839,  «* Bitler,  Elizabeth, 
103  acres  land ;  Bitler,  Elizabeth  and  Hannah, 
30  acres  land  on  the  Green  Mountain ;"  and  for 
1840,  '^  Bitler,  Elizabeth  and  Hannah,  30  acres 
land  on  the  Green  Mountain;"  for  1841,  "30 
acres  unseated  land;"  for  1842,  ''300  acres 
land  unseated;"  for  1843,  "Bitler,  Elizabeth, 
103  acres  of  land ;  Bitler,  Elizabeth  and  Hannah, 
300  acres  unseated  land."  The  plaintiffs  alleged 
that  these  assessments  to  Hannah  and  Elizabeth 
Bitler  refer  to  the  land  in  controversy ;  also  that 
this  land  was  assessed  as  seated  land  until  the 
year  1841,  after  which  date  it  was  transferred  to 
the  unseated  list  without  notice  to  Hannah  and 
Elizabeth  Bitler,  the  owners.  They  introduced, 
tmder  objection  and  exception,  the  testimony  of 
a  clerk  in  the  ojQfice  of  the  County  Commission- 
ers, to  prove  that  the  list  of  assessments  given  in 
evidence  was  a  seated  list ;  it  appeared,  how- 
ever, upon  cross-examination,  that  the  list  was  a 
*«  mixed  list,"  in  which  there  were  assessments 
both  of  seated  and  of  unseated  land. 

They  then  gave  in  evidence,  under  objection 
and  exception,  a  deed  dated  i8th  December, 
1858,  Elizabeth  Bitler  to  Nelson  Brandon,  for 
"all  her  right,  title,  and  interest  of,  in,  and  to 
any  and  all  real  estate  in  the  County  of  Schuyl- 
kill to  which  she  may  be  entitled ; "  a  deed  dated 
i6th  April,  i860,  Elizabeth  Bitler  to  Henry  Sny- 
der, for  "  the  undivided  one-half  part  of  a  cer- 
tain tract  in  Union  Township,  Schuylkill  County, 
containing  199  acres  63}^  perches,  and  a  re- 
lease dated  17th  April,  i860,  Nelson  Brandon  to 
Henry  Snyder,  for  the  same.  Then  also  two 
deeds,  conveying  respectively  undivided  interests 
in  this  tract,  the  one  dated  i6th  January,  1872, 
from  Henry  Snyder  to  James  B.  Boylan,  and 
the  other  dated  23d  December,  1872,  from  Nel- 
son Brandon  to  Edward  S.  Silliman.  They 
introduced,  imder  objection  and  exception,  the 
testimony  of  witnesses  to  prove  that  Nelson 
Brandon  had  exercised  acts  of  ownership  upon 
the  John  Bitler  tract ;  that  he  had  built  a  log 
house  upon  it,  and  had  shafted  for  coal  there. 


They  then  gave  in  evidence  the  receipt  of  Henry 
S.  Magraw,  State  Treasurer,  dated  9th  August, 
1856,  to  Nelson  Brandon,  for  $73.40,  purchase- 
money  and  interest  due  to  the  Commonwealth 
upon  199  acres  635^  perches,  surveyed  in  die 
name  of  John  Bitler,  and  $10  for  patent  fees. 
Also  transcript  of  Union  Township,  from  1854 
to  i860,  with  divers  assessments  of  seated  and 
unseated  lands,  to  John  Bitler,  deceases.  Nelson 
Brandon,  and  Hannah  and  Elizabeth  Bitler,  and, 
imder  objection  and  exception.  Treasurer's  ex- 
tract book,  to  show  pa3rment  of  taxes  upon  the 
John  Bitler  tract  from  1854  to  1857,  inclusive. 
The  plaintiffs  then  rested. 

The  defendants  gave  in  evidence  an  applica- 
tion of  James  Sillyman,  in  his  own  name  and  in 
the  names  of  others,  dated  ist  July,  1793,  for 
eighteen  tracts  of  land,  of  400  acres  each; 
eighteen  warrants  dated  ist  July,  1793,  each  for 
400  acres  of  land,  **  on  the  north  side  of  Maha- 
noy  Mountain,  supposed  to  be  in  Berks  Coun- 
ty," in  the  warrantee  names  of  James  Sillyman, 
Susannah  Sillyman,  Casper  Thiel,  Mary  Xhiel, 
Henry  Thiel,  Christian  Immel,  George  Rose, 
Cathsuine  Rose,  Jacob  Kelchner,  Maria  Kelchner, 
Ann  Maria  Shomo,  John  Shomo,  Christian 
Troxel,  Jolm  Klinger,  John  Witman,  Mary  Wit- 
man,  Jacob  Yeager,  and  Wm.  Witman ;  and  sur- 
veys made  in  October,  1793,  by  William  Gray, 
Deputy  Surveyor  of  Northumberland  County, 
imder  fourteen  of  these  eighteen  warrants;  axaong  } 
them  those  in  the  warrantee  names  of  Christian 
Troxel,  Christian  Immel,  Casper  Thiel^  and 
John  Klinger.  Upon  each  survey  was  the  in- 
dorsement, "Another  return  on  this  same  war- 
rant made  by  Henry  Vanderslice,  D.  S.  of  'Berks 
County,  located  in  another  place."  They  gave 
in  evidence  the  old  purchase-money  vou<Aer 
and  a  copy  of  the  purchase-money  blotter,  *<  J. 
Sillyman,  etc.,  July  i,  1793,  18  w'tsof  400  each; 
7200  acres,  paid  in  specie  j^i8o.  Fees  ^9," 
and  an  official  connected  draft  of  these  fonrteen 
survejrs ;  also  a  certified  copy  of  the  entry  of  the 
commission  of  William  Gray,  dated  22a  April, 
1785,  to  be  Deputy  Surveyor  of  all  that  part  of 
Northumberland  County  lying  east  of  the  river 
Susquehanna.  They  proved,  by  a  certified  list 
of  returns,  that  these  fourteen  surveys  were  re- 
turned to  the  land  office  in  a  block  by  William 
Gray,  on  the  15th  March,  1794. 

They  gave  in  evidence  patents  to  John  Meyer, 
dated  loth  December,  1806,  for  each  of  the 
tracts  respectively,  as  surveyed  by  Gray,  in  the 
warrantee  names  of  James  Sillyman,  Susannah 
Sill3rman,  Henry  Thiel,  Mary  Thiel,  and  Ge<Hge 
Rose;  patents  dated  13th  January,  1808,  to 
John  Meyer,  for  the  Catharine  Rose  and  the 
Jacob  Kelchner  tracts  respectively,  as  surveyed 
by  Gray ;  and  a  patent  dated  25th  January, 
1813,  ^o  Jacob  Trout,  for  the  Casper  Thiel  tnuct. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


299 


also  conforming  to  the  survey  of  William  Gray; 
these,  as  tending  to  show  the  completion  of  tide 
to  the  Gray  block  of  surveys  and  the  acceptance 
of  them  by  the  land  office.  They  then  proved 
assessments  for  Union  Township,  Schuylkill 
G)unty,  for  the  years  1841,  1842,  and  1843,  in 
the  names  of  Christian  Troxel,  Christian  Immel, 
and  John  Klinger  respectively,  **4oo  acres  un- 
seated land ; "  a  sale  by  the  County  Treasurer  to 
the  County  Commissioners  of  the  Troxel,  Immel, 
and  Klinger  tracts,  for  non-payment  of  taxes,  on 
the  loth  June,  1844,  and  gave  in  evidence  a 
deed  for  each  of  them,  dated  respectively  13th 
July,  1844,  from  the  Treasurer  to  the  Commis- 
sioners; they  proved  a  sale  of  the  said  three 
tracts  by  the  Commissioners,  on  the  i6th  July, 
1849,  to  John  W.  Roseberry,  B.  Nehff,  and  H. 
Krebs,  and  gave  in  evidence  deeds  for  the  same 
from  the  Commissioners  to  Roseberry,  Nehff, 
and  Krebs,  dated  respectively  13th  August,  1849. 
The  plaintiffs  objected  to  the  Commissioners' 
deeds,  that  they  do  not  show  that  the  prerequi- 
sites of  the  Acts  of  Assembly  relative  to  the  sale 
of  unseated  lands  had  been  complied  with ;  and 
also  that  the  deed  of  the  Klinger  tract  was  irrel- 
evant, as  not  referring  to  land  in  dispute.  The 
Court  admitted  the  deeds  in  evidence,  and  sealed 
a  bill  of  exceptions  for  the  plaintiffs.  The  de- 
fendants further  gave  in  evidence  assessments  of 
Union  Township  for  1832  and  1833,  in  the 
name  of  Casper  Thiel,  "400  acres  unseated 
land,"  a  treasurer's  sale  of  the  Thiel  tract  to 
the  Commissioners,  for  non-payment  of  taxes, 
9th  June,  1834,  and  a  deed  for  the  same  dated 
17th  June,  1834,  from  the  Treasurer  to  the  Com- 
missioners; a  sale  of  the  Thiel  tract  on  the  13th 
February,  1843,  by  the  Commissioners,  to  Ben- 
jamin F.  Taylor  and  John  Clayton,  and  a  deed 
for  the  same  from  the  Commissioners  to  Taylor 
and  Clayton,  dated  isth  March,  1843.  The 
plaintifis  objected  to  this  deed  of  the  Commis- 
sioners, as  to  those  previously  offered.  The 
Court  admitted  it,  and  sealed  a  bill  of  excep- 
tions. The  defendants  then  proved  that  the  title 
of  Roseberry,  Nehff,  and  Krebs  to  the  Immel 
and  the  Troxel  tracts  and  the  nordiem  half  of 
the  Klinger  tract,  and  the  tide  of  Taylor  and 
Clayton  to  the  Thiel  tract,  have  vested,  by  sun- 
dry mesne  conveyances  of  the  same,  in  John  H. 
Brown.  They  then  gave  in  evidence,  under  ob- 
jection and  exception,  a  sale  of  the  Casper  Thiel 
tract  by  the  Sheriff  of  Northumberland  County, 
and  deed  poll  from  him  dated  2  2d  August,  1806, 
for  the  same  to  John  Meyer,  and  showed  that 
the  tide  of  John  Meyer  to  the  said  tract  has  be- 
come vested,  by  mesne  conveyances,  through 
Jacob  Trout  and  others,  in  John  H.  Brown. 
Also  a  lease  dated  13th  April,  1863,  John  H. 
Brown  to  Henry  Fermier,  for  the  Christian 
Troxel,   Christian    Immel,   and    Casper   Thiel 


tracts,  and  the  northern  half  of  the  John  Klinger 
tract,  under  the  Gray  survey,  with  renewals  of 
this  lease  every  year,  the  last  renewal  from  13th 
April,  1878,  to  13th  April,  1879.  They  then 
proved  assessments  and  payment  of  taxes  upon 
the  Caq)er  Thiel,  Christian  Inmiel,  Christian 
Troxel,  and  John  Klinger  tracts  from  the  date 
of  the  Commissioners*  sale  of  the  same  respect- 
ively to  the  year  i860;  also  a  treasurer's  sale 
for  non-pa)rment  of  taxes  for  i860  and  186 1,  of 
the  Thiel,  Immel,  Troxel,  and  KUnger  tracts  to 
Lewis  Reeser,  on  the  9th  Jime,  1862,  and  gave 
in  evidence  deeds  for  the  said  four  tracts,  dated 
respectively  ist  September,  1862,  from  the 
Treasm-er  to  Lewis  Reeser ;  also  patents  for  the 
Immel,  Troxel,  and  the  northern  half  of  the 
Klinger  fracts,  to  Lewis  Reeser,  dated  respect- 
ively 28th  January,  1 865 .  The  plaintiffs  objected 
to  ^se  patents  that  they  were  executed  after 
suit  brought.  The  Court  admitted  them,  and 
sealed  a  bill  of  exceptions.  The  defendants  then 
showed  that  the  title  of  Lewis  Reeserin  the  Immel, ' 
Troxel,  and  the  northern  half  of  the  Klinger 
tracts  has  vested  in  John  H.  Brown;  this  to 
show  the  claim  of  title  in  the  defendants  to  the 
land  in  controversy,  and  that  the  title  held  by 
the  patentee  to  these  tracts  is  not  an  outstandiiig 
tide.  They  then  proved  assessments  to  Hannah 
and  Elizabeth  Bitler  in  1841,  1842,  and  1843, 
upon  300  acres  of  unseated  land  in  Union  Town- 
ship, alleged  by  the  plaintiffs  to  refer  to  the  land 
in  controversy,  also  a  sale  of  the  same  for  non- 
payment of  taxes  by  the  Treasurer  to  the  Com- 
missioners on  the  loth  June,  1844,  and  a  sale 
thereof  by  the  Commissioners  on  the  i6th  July, 
1849,  to  C.  M.  Straub.  They  proved  that  Straub 
did  not  pay  the  purchase-money  and  take  his 
deed  until  1854,  five  years  subsequent  to  the 
payment  of  the  purchase-money  to  the  coimty 
by  Roseberry,  Nehff,  and  Krebs  for  the  Christian 
Troxel  tract.  They  proved  that  this  tract  was 
conveyed  by  Straub  to  Elizabeth  Bitler,  "as 
tending  to  show  that  she  claimed  the  land  in 
controversy  under  a  worthless  tax  title  to  Straub, 
and  that  it  was  this  title  that  she  subsequently 
conveyed  to  Brandon  and  Snyder  in  1858  and 
i860."  They  introduced  the  testimony  of  sur- 
veyors that  the  lines  of  the  block  of  Gray  sur- 
veys are  clearly  defined  by  marks  still  exisdng 
upon  the  ground,  which  conform  to  the  calls  of 
the  original  returns  made  by  Gray,  as  also  to 
the  official  location  of  eleven  older  surveys  ad- 
joining the  Gray  block,  of  which  the  defendants 
gave  in  evidence  a  certified  connected  draft. 
The  surveyors  testified  that  the  John  Ktler  tract 
interferes  with  the  Christian  Troxel,  the  Chris- 
tian Immel,  the  Casper  Thiel,  and  the  John 
Shomo  tracts  as  located  by  Gray.  It  appeared 
from  the  testimony  of  surveyors  that  the  lines 
had  been  skilfully  shortened  in  the  official  return 
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of  the  John  Bitler  survey,  so  as  to  conform  to 
the  quantity  of  land  returned,  199  acres  635^ 
perches,  though  that  tract,  as  actually  located, 
embraces  299  acres  63^  perches  of  land.  It 
also  appeared  that  the  territory  upon  which  the 
surveys  of  Vanderslice  and  those  of  Gray  were 
made  was  ascertained  to  have  been  in  Northum- 
berland County  by  the  line  run  for  the  purpose 
of  defining  the  limit  of  that  county,  in  accord- 
ance with  the  Act  of  1795,  and  that  this  territory 
became  a  part  of  Schuylkill  County  in  18 18. 
Defendants  rested. 

In  rebuttal,  the  plaintiffs  offered  certified  copies 
of  eighteen  siurveys,  made  in  July,  1793,  by 
Henry  Vanderslice,  Deputy  Surveyor  of  Berks 
County,  and  returned  by  him  16  July,  1793, 
under  the  same  warrants  issued  upon  the  appli- 
cation of  James  Sillyman,  dated  i  July,  1793, 
given  in  evidence  by  the  defendants.  To  be 
followed  by  evidence  of  the  location  of  these 
surveys,  of  their  return  into  the  Land  OiSice,  and 
of  their  having  been  filed  without  objection.  To 
be  followed  by  evidence  that  the  Commonwealth 
granted  patents  upon  the  John  Shomo  survey,  as 
made  by  Vanderslice,  and  rejected  the  jphn 
Shomo,  Ann  Maria  Shomo,  and  the  Casper  Thiel 
surveys,  as  made  by  Gray,  but  subsequently 
adopted  the  Gray  Casper  lliiel,  pursuant  to  a 
warrant  of  acceptance  issued  by  the  Surveyor- 
General  in  1813,  before  the  patent  granted 
thereon  to  Jacob  Trout;  that  such  patent  was 
only  in  pursuance  of  such  warrant  of  acceptance 
and  upon  payment  of  the  whole  purchase-money, 
as  if  no  original  warrant  had  been  issued ;  that, 
in  1 81 2,  the  Board  of  Property  declared  the 
Gray  Casper  Thiel  survey  void,  because  made 
upon  a  warrant  exhausted  by  reason  of  the  Van- 
derslice smrvey  of  the  same ;  that  neither  Chris- 
tian Immel,  Christian  Troxel,  Casper  Thiel, 
John  Klinger,  John  Shomo,  or  James  Sillyman 
ever  asserted  any  claim  of  title  to  the  siu*veys 
made  by  Gray  m  their  names  respectively  as 
warrantees,  or  ever  paid  taxes  thereon.  To  be 
followed  by  evidence  from  the  Land  Office  that 
the  Board  of  Property  never  granted  any  author- 
ity either  to  make,  or  to  accept,  the  Gray  sur- 
veys; that  the  Land  Office  does  not  show  a  list 
of  accepted  ^yixyty%  applicable  to  those  of  Gray; 
there  is  no  express  evidence  that  it  ever  adopted 
the  Gray  surveys  except  as  to  the  tracts  patented 
in  1806  and  1808;  and  that  it  has  treated  them, 
ever  since,  as  void  against  those  of  Vanderslice. 
To  be  followed  by  evidence  that  the  Christian 
Troxel  tract  was  first  assessed  in  18 18,  was  sold 
to  the  county  in  1822  for  non-pa3rment  of  taxes, 
and  that  in  1827  or  1828  the  county  entered 
upon  its  records  that  there  was  no  land  to  satisfy 
tlie  assessment  of  the  Christian  Troxel  tract. 

The  defendants  objected  to  this  offer,  which, 
after  argument,  the  Court  rejected,  and  sealed 


a  bill  of  exceptions  for  the  plaintifi^.  But,  sub- 
sequently, upon  suggestion  by  the  defendants 
that  they  were  "  willing  the  evidence  should  go 
upon  record,  and  the  legal  effect  of  the  testi- 
mony be  pronounced  by  the  Court  at  the  con- 
clusion of  the  case,"  the  Court  allowed  the  plain- 
tiffs to  introduce  the  evidence  as  set  forth  in  their 
offer.  The  plaintiflfe  then  introduced  the  testi- 
mony of  a  clerk  in  the  Department  of  the  Inte- 
rior to  prove,  from  the  record,  that  the  certifi- 
cate shown  by  the  defendants  is  not  a  certificate 
of  accepted  surveys.  It  appeared,  however,  upon 
cross-examination,  that  it  was  not  the  practice  in 
the  Land  Office,  before  the  year  1800  or  1 801,  to 
make  a  note  of  acceptance  upon  the  survey  itself. 
It  further  appeared  that  these  two  sets  of  surveys 
have  been  kept  together,  upon  the  files,  a  Gray 
survey  inside  a  Vanderslice  survey,  or  vice  versa. 
The  plaintiffe  followed  this  testimony  by  certified 
copies  of  the  returns  made  by  Vanderslice,  in 
July,  1 793,  upon  the  eighteen  warrants  issued  on 
I  July,  1793,  *^  James  Sill)rman,  as  contained  in 
their  offer,  and  a  certified  connected  draft  of 
these  eighteen  tracts  of  land  **  situate  on  the 
branches  of  the  Catawissa  on  the  north  side  of 
Mahanoy  Mountain,  coimty  of  Berks/'  Eleven 
of  these  surveys  bear  the  indorsement :  **  See 
another  return  on  the  same  warrant  by  William 
Gray,  D.  S.  of  Northumberland  County,"  and 
similar  indorsements  are  upon  the  others,  except 
the  John  Witman,  Jacob  Yeager,  William  Wit- 
man,  and  Mary  Witman,  which  were  located  and 
returned  by  William  Wheeler,  D.  S.,  in  1837. 
They  then  gave  in  evidence  a  patent,  dated  11 
December,  1833,  for  the  John  Shomo  tract,  as 
surveyed  by  Vanderslice,  and  a  patent  dated 
19  April,  1870,  for  the  Ann  Maria  Shomo  tract, 
as  surveyed  by  Vanderslice.  It  appeared,  how- 
ever, from  the  testimony  of  the  patentees  of  the 
Ann  Maria  Shomo  tract,  that  they  claimed  this 
tract,  as  surveyed  by  Gray,  and  lived  upon  it, 
and  that  the  patent  uiey  obtained  from  the  Com- 
monwealth was  not  what  they  wanted,  but  ^^ 
lated  to  land  they  never  claimed.  The  plaintifi 
then  gave  in  evidence  a  certified  copy  of  the 
proceedings  of  the  Board  of  Property,  dated  13 
November,  181 2,  which  recites  that  there  was 
"an  irregularity*'  in  the  second  return  (/.  ^.,  the 
Gray  return)  of  the  Casper  Thiel  survey,  and  di- 
rects the  Secretary  of  the  Land  Office  to  issue  a 
warrant  to  the  Surveyor-General  to  accept  the 
said  survey,  made  the  23  October,  i793>  "  Jn^ 
much  as  the  said  Casper  Thiel,  and  those  claim- 
ing under  him,  have  held  the  land  from  that  date 
to  the  present  time;  and  that  a  patent  Gsoe 
thereon  to  Jacob  Trout,  he  paying  the  purchase- 
money  and  interest  due  from  the  ist  July,  1793-" 
They  gave  also  a  certified  copy  of  the  order  from 
the  Secretary  of  the  Land  Office  to  Andrew  Por- 
ter, Surveyor-General,  directing  him  to  acc^ 
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the  Gray  survey  of  the  Casper  Thiel  tract ;  this 
to  show  that  the  Board  of  Property  treated  the 
Gray  survey  as  void,  and  for  the  purpose  of  re- 
butting the  defendants'  general  offer  of  patents 
as  tending  to  show  acceptance  of  the  Gray  sur- 
veys prior  to  the  date  of  such  patents.  They 
gave  further  the  Gray  returns  of  the  surveys 
made  by  him  upon  the  warrants  to  Ann  Maria 
Shomo  and  John  Shomo  respectively,  with  in- 
dorsement upon  the  former:  "This  return  re- 
jected by  the  Board  of  Property  as  not  lying  in 
the  same  county  called  for  by  the  warrant;'*  and 
upon  the  latter:  ''This  return  rejected  by  the 
Board  of  Property,  there  being  another  return 
on  the  same  warrant  for  lands  in  the  county  of 
Berks."  They  then  gave  in  evidence  a  warrant 
to  John  Bitler,  dated  9  April,  181 1,  and  a  sur- 
vey upon  the  same,  dated  11  May,  181 1,  to  John 
Bitler,  for  243  acres  25  perches,  and  allowance; 
the  survey  caJls  for  John  Bitler,  in  the  right  of 
George  More,  of  John  Klinger,  of  Msury  Thiel, 
of  George  Rose,  of  Catharine  Rose,  and  of  Maria 
Kelchner.  Plaintiffs  allege  that  this  tract,  called 
**  the  long  John  Bitler  tract,"  interferes  with  the 
.Gray  surveys  of  the  Christian  Immel  and  the 
Maria  Kelchner  tracts.  Several  surveyors  testi- 
fied, however,  that  the  interference  alleged  arises 
from  a  location  of  this  tract  with  reference  to  a 
Ime  called  "Meyer's  line,"  or  ''the  line  of 
1806,"  which  locates  the  southern  boundary  of 
the  Gray  block  of  surveys  eighty  perches  north 
of  the  lines  of  older  surveys  adjoining  the  Gray 
block,  which  are  called  for  in  the  original  re- 
turns made  by  Gray,  and  in  the  patents  granted 
to  John  Meyer.  It  also  appeared  that  **  the  line 
of  1806"  is  not  an  official  line,  and  that  "the 
long  John  Bider  tract"  will  not  interfere,  as  al- 
leged, if  located  by  its  calls  in  connection  with 
the  official  lines  as  run  and  marked  by  Gray. 
The  plaintiffs  then  gave  in  evidence,  under  ob- 
jection, the  Court  reserving  the  legal  effect  of 
the  offer  for  future  discussion,  assessments  of 
Union  Township  to  show  that  the  Christian  Immel 
tract  was  not  assessed  from  181 1  until  1841,  also 
that  the  Christian  Troxel  tract  was  first  assessed 
in  1819,  and  a  sale  of  the  Troxel  tract  by  the 
Treasurer  to  the  Commissioners  in  1822  for  non- 
payment of  taxes,  and  a  sale  by  them  to  John 
Wickersham  in  1831,  with  a  deed,  dated  23 
March,  1831,  from  the  Commissioners  to  Wick- 
ersham for  the  Christian  Troxel  tract.  The  deed 
was  acknowledged,  but  never  delivered ;  this  to 
show  that  the  assessments  of  1841,  1842,  and 
1843  were  void,  and  the  sale  thereunder  by  the 
Treasurer  to  the  Commissioners  passed  no  title. 
They  also  showed  that  the  Christian  Troxel  tract 
was  not  assessed  from  1827  until  1841. 

In  sur-rebuttal  the  defendants  gave  in  evidence, 
under  objection  and  exception,  a  caveat  dated 
18  July,  1793,  filc^  ^y  Joh^  Kunckel  and  Aaron 


Bowen,  against  granting  patents  for  lands  situate 
in  Catawissa  Vdley,  Northumberland  or  Berks 
County,  granted  by  eighteen  warrants  dated  i 
July,  1793,  in  the  warrantee  names  of  James 
Sillyman,  Susannah  Sillyman,  etc.:  "The  said 
Kunckel  and  Bowen  alleging  that  they  have  war- 
rants dated  19th  May,  1792,  in  the  names  of 
Charles  Shoemaker,  George  Raver,  etc.,  for  a 
part  of  the  same  land ;"  offered,  under  objection 
and  exception,  as  a  caveat  filed  against  issuing 
patents  upon  the  surveys  made  by  Vanderslice. 
The  defendants  also  gave  in  evidence  files  of 
newspapers  published  under  date  of  June  7  and 
June  8,  1849,  ^  ^^so  for  five  consecutive  weeks 
following  those  dates  respectively,  to  show  af- 
firmatively, by  the  advertisements  contained  in 
them,  that  the  Commissioners'  sale  of  the  Bitler, 
Immel,  Troxel,  and  Klinger  tracts,  held  July  16, 
1849,  was  a  public  sale,  and  was  duly  advertised. 

This  was  followed,  upon  the  part  of  the  plain- 
tiffs, under  objection  and  exception,  by  a  certifi- 
cate from  the  office  of  the  Surveyor-General, 
dated  26th  November,  1873,  that  there  is  no  re- 
cord of  any  citation  ever  having  been  issued  upon 
the  caveat  given  in  evidence  by  the  defendants, 
or  of  any  proceedings  upon  the  same  by  the 
Board  of  Property. 

The  Court  below  (Pershing,  P.  J.),  charged, 
in/er  alia  :  "You  have  the  evidence  in  regard  to 
the  location  of  these  fourteen  Gray  surveys.  Mr. 
Hawley  (a  surveyor),  says:  *  I  have  not  a  par- 
ticle of  doubt  the  Gray  surveys  were  located 
where  claimed.  The  east  line  is  well  marked, 
extraordinarily  so,  after  this  lapse  of  time. '  This 
is  the  testimony  of  Mr.  Hawley,  a  very  intelli- 
gent witness,  produced  upon  the  part  of  the 
plaintiffs,  and  it  is  the  testimony  of  all  the  sur- 
veyors, with  the  exception  of  Stauffer,  who  did 
not  examine  it.  There  does  not  appear  to  be 
any  controversy  as  to  the  location  of  these  four- 
teen Gray  surveys.  The  effect  of  the  confirma- 
tory act  of  the  Commonwealth  in  granting 
patents  on  part  of  these  Gray  surveys,  extends 
to  the  whole  block,  and  is  not  confined  to  those 
only  for  which  the  patents  were  issued.  (Fritz 
V,  Brandon,  28  P.  F.  Smith,  351.)  One  effect 
of  a  patent  is  to  merge  all  previous  proceedings 
and  to  waive,  upon  the  part  of  the  Common- 
wealth, whatever  informalities  may  have  oc- 
curred, so  that,  upon  the  granting  of  it,  the  title 
of  the  patentee  as  against  the  Commonwealth 
becomes  complete  both  in  equity  and  in  law. 
They  (the  plaintiffs),  have  offered  in  evidence 
the  same  warrants  offered  by  the  defendants,  with 
returns  upon  them  made  by  Henry  Vanderslice, 
in  July,  1793,  about  three  months  before  the 
surveys  were  naade  by  Gray,  with  evidence  of  the 
return  of  these  surveys  into  the  land  office  some 
eight  months  prior  to  the  time  that  Gray  made 
his  return.    Here  arises  what  is,  perhaps,  the 
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main  controversy  in  this  case.  Which  of  these 
surveys,  those  made  by  Gray  or  those  made  by 
Vanderslice,  are  the  valid  surveys  ?  They  cover 
tp  some  extent  the  same  ground.  When  this 
question  was  before  the  Court  the  last  time,  we 
ruled,  as  a  question  of  law,  that  the  Vanderslice 
surveys  were  the  valid  surveys,  for  the  reasons 
that  they  were  the  first  made  and  returned  into 
the  land  office ;  that  the  rule  of  law  was  that,  a 
survey  having  once  been  made  upon  a  warrant 
and  returned,  the  warrant  was  exhausted  and  the 
second  survey  upon  the  same  was  simply  void. 
We,  therefore,  instructed  the  jury  squarely,  that 
the  Gray  surveys  were  void  and  that  the  Vander- 
slice surveys  were  valid.  The  Supreme  Court 
has,  just  as  squarely,  decided  that  we  were  in 
error  in  that  instruction,  and  that  the  Gray  sur- 
veys were  valid  and  that  the  Vanderslice  surveys 
were  abandoned.  It  has  been  pressed  very 
strongly  upon  the  Court  what  our  duty  is  under 
the  circumstances  of  this  trial.  It  has  been 
urged  that  the  validity  of  the  Gray  and  the  Van- 
derslice surveys  is  a  question  that  should  be  sub- 
mitted to  the  jury  upon  the  facts  as  they  now 
stand.  It  is  claimed  that  new  facts  have  been 
presented,  the  effect  of  which  should  be  to  change 
the  decision  of  the  Supreme  Court,  rendered,  it 
is  said,  under  a  misapprehension  of  the  facts  as 
they  actually  existed.  It  has  been  repeatedly 
said  in  your  hearing,  that  the  Chief  Justice  not 
only  misapprehended  the  facts  of  the  case,  but 
stated,  in  h^  opinion,  matters  which  the  evidence 
showed  were  not  facts  at  all,  and  that,  therefore, 
the  decision  of  the  Supreme  Court  should  not 
bind  us  in  this  case.  It  strikes  us  that  there  has 
been  very  little  new  evidence  introduced  into 
this  trial  upon  this  particular  question.  Stress  has 
been  laid  upon  the.fact  that,  in  the  paper-book 
of  the  defendants  presented  to  the  Supreme 
Court,  their  reference  to  the  certificate  of  the 
land  office  as  to  the  Gray  stu-veys,  contained  in 
it  the  words  **  accepted  surveys,**  It  has  been 
argued  that  the  Supreme  Court  was  misled  by  this 
word  accepted.  The  fact  is  that  both  the  Gray 
and  the  Vanderslice  certificates  are  alike  in  their 
language.  The  plaintiffs,  however,  directed  the 
attention  of  the  Supreme  Court  to  the  fact  that 
the  word  accepted d\6.  not  appear  in  the  certificate, 
and  also  that  the  surveys  made  by  Vanderslice 
were  first  returned,  and  that  the  evidence  of  their 
acceptance  was  precisely  that  which  the  defend- 
ants offered  of  the  acceptance  of  the  Gray  sur- 
veys. The  patent  to  Trout,  of  the  Thiel  tract, 
and  the  proceedings  preliminary  to  granting  it, 
were  before  the  Supreme  Court.  So  also,  the 
feet  that  two  of  the  Gray  surveys  were  rejected 
The  John  Shomo  and  Ann  Maria  Shomo  surveys 
were  rejected,  and  the  reasons  for  their  rejection 
were  printed  in  the  paper-book  of  the  defendants. 
The  caveat  was  also  before  the  Supreme  Court, 


and  was  printed  just  as  it  was  read  here.  It  is 
alleged  that  it  was  a  mistake  to  assert  that  the 
Vanderslice  surveys  interfered  with  anr  of  the 
kmds  mentioned  by  the  caveators,  and  that  the 
Supreme  Court  was  misled  by  the  allegations  of 
this  caveat.  It  does,  however,  appear  in  evi- 
dence that  the  Vanderslice  surveys  interfered 
with  older  warrants  in  the  names  of  Martin, 
Rutherford,  and  others,  warrants  which  were 
located  upon  the  ground  prior  to  the  making  of 
the  Vanderslice  surveys.  We  do  not  think  that 
the  Supreme  Court  were  misled  by  the  caveat 
when  they  disposed  of  this  case  on  the  writ  of 
error  taken  to  the  former  judgment  of  this  Court. 
Our  error  was  not  the  taking  of  this  questioQ 
from  the  jury,  but  it  consisted  in  niling  that  die 
Gray  surveys  were  invalid.  This  the  Siqn-eme 
Court  corrected,  by  ruling  that  the  Vanderslice, 
and  not  the  Gray,  were  the  invalid  surveys.  This 
is  repeated  so  often,  and  with  such  emphasis, 
throughout  the  opinion  of  Chief  Justice  Agnew, 
that  is  impossible  for  me  to  come  to  the  conclu- 
sion that  I  should,  in  the  discharge  of  my  duty, 
under  the  evidence  as  it  is  now  presented,  sub- 
mit to  you,  as'  a  question  of  feet,  whether  the 
Gray  or  the  Vanderslice  surveys  were  die  valid 
surveys. 

Following  the  evidence  of  the  defendants,  we 
come  to  the  question  of  the  tax-sales.  The  re- 
quisites of  a  tax-sale  are :  That  the  land  must  be 
unseated  at  the  time  of  the  assessment ;  that  a 
tax  appears  to  have  been,  and  in  fact  was,  assessed 
by  the  proper  officer;  that  it  was  due  for  one 
whole  year  and  remained  unpaid.  Unseated 
lands  assessed  are  the  debtor  for  the  taxes ;  it  is 
immatericd  in  what  name  they  are  assessed,  if  it 
is  the  same  land  that  is  taxed  and  sold,  and  was 
at  the  time  unseated.  The  sale  in  the  name  of  a 
younger  warrantee  will  pass  the  title,  it  not  being 
assessed  at  all  in  the  name  of  the  first  warrantee. 
Upon  this  subject,  as  bearing  upon  some  of  the 
questions  introduced,  it  has  been  held  by  the 
Supreme  Court  that,  <  the  ccmstrucdve  possession 
of  land,  not  actually  occupied,  follows  the  legal 
title;'  that  is,  in  contemplation  of  law,  every 
man  is  in  possession  of  the  land  he  owns,  undl 
ousted  by  an  intruder,  and  abandonment  of  title 
is  not  presumed  from  non-entry  nor  from  neglect 
to  pay  taxes.  The  law  does  not  limit  a  man's 
title  to  the  possessio  pedis.  Inchoate  rights  may 
be  abandoned,  but  abandonment  is  scarcely  pre- 
dicable  of*  perfect  titles.  And  though  it  is  an 
owner's  duty  to  pay  taxes,  what  if  he  does  not? 
The  law,  instead  of  presuming  his  title  abarKioned, 
seizes  it  and  sells  it  to  the  highest  bidd^ .  (Mayor 
of  Phila.  r.  Riddle,  i  Casey,  263.) 

**  It  appears  that,  in  1841, 1842,  and  1843,  the 
Christian  Troxel,  Christian  Immel,  and  John 
Klinger  tracts  were  asse^ed  with  road.  State,  and 
county  taxes,  and  that,  by  the  Treasurer's  sale  o£ 
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the  loth  June,  1844,  these  tracts  were  sold  to  the 
county,  and  deeds  delivered  in  pursuance  of  the 
Act  of  Assembly.  It  further  appears  that  the 
Commissioners  held  them  for  five  years,  as  re- 
quired by  the  Act  of  Assembly,  and  that,  upon 
the  1 6th  of  July,  1S49,  they  were  sold  by  the 
Commissioners  of  the  County  to  John  W.  Rose- 

:  berry,  Benjamin  Nehff,  and  Henry  Krebs,  who 
paid  their  purchase-money  and  received  their 
deeds  upon  the  i  st  September,  1 849.  A  question 
has  been  raised  as  to  the  validity  of  this  sale.  It 
appears  from  the  evidence,  that  there  was  a  sale 
of  the  Christian  Troxel  tract,  in  1822,  to  the 
county,  and  it  is  claimed  that  it  could  not  be 
assessed  for  taxes  during  the  time  it  was  the 
property  of  the  county,  only  to  the  extent  of 
the  hvQ  years  limited  by  the  Act  of  Assembly, 
during  which  time  the  county  held  the  land  for 
redemption.  The  subsequent  assessment,  no 
doubt,  was  an  irregularity,  which  possibly  may 
be  explained  as  a  similar  transaction,  to  some 
extent,  is  explained  in  Goodman  v.  Sanger  (4 
Norris,  42).  Russelv.  Wemtz  (12  Harris,  347) 
is  a  case  where  the  county  taxed  land  held  by 
itself.  It  was  there  held  that  '  whilst  the  title 
was  in  the  county,  it  could  not  be  prejudiced  by 
the  payment  of  taxes  other  than  those  for  which 
it  had  been  sold.  If  the  county  taxed  lands  the 
title  of  which  was  in  itself,  and  parties  paid  the 
taxes  in  ignorance  of  the  fact,  they  may,  perhaps, 
have  an  equitable  right  to  reclaim  their  money; 
but  they  cannot  invalidate  that  title  in  the 
hands  of  a  bona  fide  purchaser  from  the  county.' 
It  is  claimed  upon  the  part  of  the  plaintiffs,  that 
they  have  a  right  to  recover  for  that  portion 
of  the  John  Bitler  survey  which  interferes  with 
the  Cai^r  Thiel,  amounting  to  about  thirty-six 
acres.  They  claim  for  that  portion  of  the  Bider, 
included  within  the  Thiel  survey,  that  the  taxes 
were  paid  by  Hannah  and  Elizabeth  Bider,  in 
1831  and  1832,  and  that,  therefore,  the  sale  to 
the  county  in  1834,  and  afterwards  by  the  county 
to  Taylor  and  Clayton,  conveyed  no  title  to  that 
portion  of  the  land  on  the  Thiel  survey  included 
within  the  lines  of  the  Bitler  survey.  The  rule 
upon  this  subject  appears  to  be  this:  'Proof  of 
the  actual  payment  of  the  tax  avoids  the  sale.' 
(Hunter  r.  Cochran,  3  Barr,  105 ;  Reading  v. 
Fmney,  23  P.  F.  S.  472.)  They,  the  plaintiffs, 
claim  diat  the  sale  of  the  Thiel  was  invalid, 
because  the  Act  of  Assembly  was  not  com- 
plied with.  In  the  case  of  Lee  v.  Jeddo  Coal 
Co.  (3   Norris,  74),  the  Supreme  Court  held 

'  that  *  the  recitals  in  the  deeds  of  County  Com- 
,  missioners  made  in  pursuance  of  a  sale  of  land 
for  taxes,  prima  facte ^  raise  a  presumption  that 
the  Commissioners  did  their  duty  and  made  the 
sale  according  to  law.'  (McCoy  v.  Michew,  7 
W.  &  S.  386.)    I  am  inclined  to  think,  from 


the  evidence,  it  is  a  fair  presumption  after  the 
lapse  of  thirty  years  or  more,  that  these  public 
officers  did  their  duty.  In  Lee  V.  Jeddo  Coal 
Co.  {supra")^  the  question  as  to  the  conclusiveness 
of  such  a  presumption  is  left  open.  Here,  in 
the  absence  of  evidence  to  overthrow  it,  we 
think  the  maxim  omnia  prasumuntur  has  proper 
application.  With  regard  to  the  assessments,  the 
question  has  been  raised  and  argued,  that  the 
sale  of  the  Troxel  tract  as  unseated,  was  void  be- 
cause it  was  upon  the  seated  list.  From  the 
books  in  evidence  and  the  testimony  of  Mr. 
Aregood,  it  would  seem  that  it  was  upon  what 
was  called  'the  mixed  list;'  a  list  which  con- 
tained both  seated  and  unseated  lands.  It  was 
assessed  upon  this  list  as  unseated.  We  say  to 
you,  that  if  this  land  was  entered  on  what  is 
called  'the  mixed  list,'  if  there  found  assessed 
as  unseated  and  sold  as  unseated,  the  taxe»  not 
having  been  jM-eviously  paid,  it  would  convey  a 
good  title."  (The  Court  cited  in  this  connec- 
tion :  Laird  If.  Hiester,  12  Harris,  452 ;  Thomp- 
son V.  Chase,  2  Grant,  367;  and  Russel  v. 
Wemtz,  12  Harris,  337.)  "That  the  taxes  for 
1 841,  1842,  and  1843  were  not  paid,  is  not  dis- 
puted. 

'*  There  is  another  question  of  importance  in 
this  case,  which  was  not  raised  at  the  former 
trial:  What  have  the  plaintiffs  sued  for?  What 
land  is  embraced  in  their  praecipe  and  writ? 
The  land  described  in  the  precipe  is  *  a  tract  of 
land  situate  in  Union  Township,  containing  200 
acres  or  thereabouts,  bounded  by  land  surveyed 
to  James  Smith,  Christian  Immel,  John  Klinger, 
and  others.'  In  the  survey  the  call  is  for  the 
Casper  Thiel  on  the  north.  In  the  praecipe, 
reference  is  made  to  the  deed  from  Elizabeth  Bit- 
ler to  Snyder,  which,  it  is  claimed,  is  also  a  part 
of  the  description.  The  adjoiners  called  for  by 
the  praecipe,  including  the  deed,  are  James 
Smith,  Casper  Thiel,  Christian  Immel,  and  John 
Klinger,  all  older  surveys,  and  all  located  upon 
the  ground  by  the  testimony  of  the  surveyors. 
It  is  claimed,  upon  the  part  of  the  plaintiffs,  that 
they  have  a  right  to  run  beyond  the  Immel. 
The  land  they  claim  cuts  into  the  Thiel  and  runs 
beyond  the  Une  of  the  Immel  some  on  to  the 
Shomo.  It  is  claimed  that  the  survey  upon  the 
ground  is  the  true  survey,  without  regard  to  the 
calls  for  adjoiners.  The  official  distance  for  the 
east  and  west  line  between  the  Thiel  and  the 
Troxel  is  320  perches,  and  the  distance  as  given 
on  the  Bitler  is  310.  Commencing  at  the  Smith 
and  running  310  perches  toward  the  Immel  will 
not  reach  the  Immel  tract.  But  plaintiff  claim 
the  right  to  run  350  perches  and  thus  run  upon 
the  Immel  and  the  Shomo  tracts  and  include  299 
acres.  It  is  argued  that,  these  being  the  lines 
upon  the  ground,  of  the  John  Bitler  survey,  diey 
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must  control  the  calls  for  the  adjoiners,  and  that 
the  adjoiners  cannot  control  the  lines  upon  the 
ground. 

**  It  is  to  be  remembered  that  the  James  Smith 
is  an  older  survey  and  its  place  is  well  established. 
The  Casper  Thiel  is  an  old  survey,  patented  in 
1813;  while  the  survey  of  the  Bitler  was  only 
made  in  1829  and  calls  for  the  Thiel.  The  fact 
that  the  Thiel  was  patented  in  18 13,  was  notice 
to  Bitler  where  the  lines  of  the  Thiel  survey  were 
located  and,  of  course,  he  would  have  no  right 
to  run  upon  any  portion  of  the  Thiel  in  making 
his  survey.  The  line  of  1806,  known  as  Uhe 
Meyer  line*  was  introduced  in  this  connection. 
This  line,  under  the  testimony  of  the  surveyors, 
makes  great  changes  in  the  location  of  many 
tracts  and  interferes  with  a  large  body  of  surveys. 
It  is  only  a  matter  of  conjecture  for  what  purpose 
the  line  was  run,  but  we  think  it  has  nothing  to 
do  with,  and  could  not  change  the  location  of 
these  surveys  as  originally  returned  to  the  land 
ojSice.  The  position  taken  by  the  plaintiffs  in 
this  case,  in  reference  to  *  the  Meyer  line'  of 
1806  is  like  that  taken  by  the  plaintiffs  in  Wag- 
ner V.  Wagner  (18  P.  F^  S.  392^.  Whatever 
was  the  purpose  in  running  this  line,  it  is  not 
claimed  it  was  done  by  any  official  authority. 
We  instruct  you,  therefore,  that  it  can  have  no 
weight  in  deciding  the  present  litigation.  But, 
as  bearing  directly  upon  this  question  of  what  is 
included  in  the  plaintiffs'  description,  we  have  a 
decision  of  the  Supreme  Court  where  it  is  dis- 
tinctly held  that :  *  It  is  a  principle  of  construc- 
tion, that,  where  land  is  described  by  courses 
and  distances  and  also  by  calls  for  adjoiners, 
the  latter,  where  there  is  a  discrepance,  invaria- 
bly govern ;  and  it  is  applicable  to  conveyances 
as  well  as  to  official  surveys.*  TCox  v.  Couch, 
8  Barr,  154.  This  has  been  followed  in  other 
cases.  Petts  v.  Gaw,  3  Harris,  222.)  If  our 
construction  is  correct,  this  controversy  is  nar- 
rowed to  the  interference  of  the  John  Bitler  with 
the  Christian  Troxel  survej'.  For,  following  the 
description  contained  in  the  plaintiffs'  praecipe 
and  deed,  and  beginning  at  the  James  Smith  and 
running  along  the  Casper  Thiel  to  the  Immel 
and  then,  by  courses  and  distances,  back  to  the 
Smith,  would  not  interfere  with  the  Thiel,  the 
Immel  or  the  John  Shomo.  We  are  constrained 
to  say  to  you  that,  upon  the  whole  evidence  in 
this  case,  the  defendants  have  a  right  to  a  verdict 
at  your  hands.  In  saying  this,  we  negative  the 
pomts  of  the  plaintiffs." 

Exception  taken  by  plaintiffs  and  bill  sealed. 

Verdict  for  the  defendants  as  directed  by  the 
Court,  and  judgment  thereon.  The  plaintiffs 
took  this  writ,  and  filed  twenty-six  assignments  of 
error,  among  which  were  the  following : — 

(5)  The  Court  erred  in  negativing  the  plaintiffs* 
third  point,  which  was :  That  if  the  jury  believe 


that  the  assessment  to  Hannah  and  Elizabeth 
Bider  from  1832  to  1840  inclusive,  embraced  the 
John  Bitler  survey  of  1 82  9,  and  that  the  said  assess- 
ment was  in  the  seated  list  and  claimed  by  Eliza- 
beth Bitler  to  be  so  assessed,  then  the  assessment 
of  the  same  land  by  any  name  in  the  unseated  list 
without  notice  to  her,  the  then  owner,  was  void 
and  the  treasurer's  sale  of  1844,  based  on  sudi 
changed  assessment,  was  void  as  to  her  and 
passed  no  title  to  the  piurchasers  at  the  commis- 
sioners' sale  of  1849. 

(12)  The  Court  erred  in  negativing  the  plain- 
tiffs' twelfth  point,  which  was:  That  the  de- 
fendants have  shown  no  title  to  the  Casper  Thid 
at  the  time  they  entered  upon  the  land  in  suit 
and  when  this  suit  was  brought,  that  the  alleged 
sale  and  conveyance  by  the  Commissioners  to 
Taylor  and  Clayton,  by  the  deed,  dated  15 
March,  1843,  pursuant  to  sale  made  13th  Feb- 
ruary, 1843,  does  not  recite  any  advertisement 
or  notice  of  the  sale,  or  that  the  sale  was  a  pub- 
lic one,  or  made  according  to  law,  nor  has  any 
evidence  been  given  to  show  any  such  advertise- 
ment or  notice,  or  that  the  sde  was  not  a  pri- 
vate sale ;  and  that  a  sale  so  made  would  not 
divest  any  title  of  the  owners  of  the  John  Bitler 
warrant  and  survey  in  suit  so  far  as  it  interferes 
with  the  Casper  Thiel. 

(13)  The  Court  erred  in  negativing  the  plain- 
tiffs' thirteenth  point,  which  was :  That  the  de- 
fendants have  given  in  evidence  the  assessments, 
in  the  names  of  Hannah  and  Elizabeth  Bitler, 
and  a  treasurer's  sale,  in  1844,  by  the  county 
treasurer  to  the  county  of  Schuylkill,  and  a  sale, 
in  1849,  by  the  county  to  C.  M.  Straub;  then, 
if  the  Court  hold  the  sale  of  1849  valid  against 
the  county,  such  deed  vested  in  C.  M.  Straub  so 
much  of  the  Casper  Thiel  as  the  defendants  ad- 
mit to  have  been  interfered  with  by  the  John  Hit- 
ler survey  in  suit,  and  the  tide  having  been  vested 
in  the  plaintiffs  before  suit  brought,  they  are 
entitled  to  recover  that  part  of  the  land  in  suit 
which  the  defendants  admit  to  be  interfered  with 
by  the  Gray  location  of  the  Casper  Thiel. 

F.  W.  Hughes  and  F.  W.  Bechtel,  for  plain- 
tiffs in  error. 

The  Vanderslice  surveys  were  regularly  made 
and  returned,  with  the  consent  of  the  warran- 
tees, and  the  title  of  the  warrantees  to  land  in 
these  surveys,  not  previously  appropriated,  was 
complete  against  everybody  but  the  Common- 
wealth, who  held  the  legal  title  as  security  for 
patent  fees. 

Drinkers.  Holliday,  2  Yeates,  87. 

Porter  V,  Ferguson,  3  Yeates,  60. 

Hunter  v,  Meason,  4  Yeates,  107. 

Adams  v,  Jackson,  4  \V.  &  S.  78. 

Bunting  v.  Young,  5  W.  &  S.  188. 
These  lands  lie  in  the  old  purchases.    TTie 
15th  Section  of  the  Act  of  April  8,  1785,  and 
the  6th  Section  of  the  Act  of  April  3,  179^ 
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(Purd.  Dig.  898-902),  apply  only  to  the  new 
purchases  or  to  purchases  from  the  Indians  after 
1768. 

Smith  V.  Wells,  i  Yeatcs,  286. 

Shields  v.  Buchanan,  2  Id.  219. 

Funston  v,  McMabon,  2  Id.  245. 

Harris  v.  Monks,  2  S.  &  R.  557. 

McNamara  v.  Shorb,  2  Watts,  288-292. 

Ptout  V.  Bard,  10  Watts,  379. 

Goddard  v.  Gloninger,  5  Watts,  222. 
The  Act  of  1795,  which  provided  for  a  com- 
mission to  mark  the  line  between  Northumber- 
land County  and  Berks  County,  rendered  valid 
all  surveys  previously  made  by  any  deputy  sur- 
veyor. That  Vanderslice  was  out  of  his  district, 
does  not  invalidate  the  surveys  made  by  him  in 

1793- 

The  caveat  filed  by  Kunckel  and  Bowen  was 
not  directed  against  the  surveys  made  by  Van- 
derslice, but  against  the  granting  of  patents  to 
Sillyman  and  the  other  warrantees,  for  the  lands 
granted  them  by  warrants  dated  ist  July,  1793. 
The  reason  assigned  by  the  caveators  is,  that  they 
had  other  warrants  for  a  part  of  the  same  land ; 
they  do  not  allude  to  any  surveys j  whether  of 
Vanderslice  or  of  any  other  person.  No  subse- 
quent survey  upon  the  land  called  for  in  the  Sil- 
lyman warrants  could  remove  this  objection; 
hence  Gray's  surveys  were  nugatory.  The 
opinion  of  the  learned  Chief  Justice,  reversing 
the  judgment  of  the  lower  Court,  at  the  former 
hearing  of  this  case,  is  predicated  upon  an  erro- 
neous assumption  of  facts.  (Fritz  v,  Brandon, 
28  P.  F.  S.  350.) 

A  second  survey,  made  without  a  previous 
warrant  of  re-survey  from  the  Surveyor-General 
or  the  Board  of  Property,  is  void. 

Drinker  V.  HoUiday,  jm/tzi. 

Porter  v,  Ferguson,  supra. 

Deal  V.  McCormick,  3  S.  &  R.  343. 

Oyster  v.  Bellas,  2  Watts,  397. 

Cassidy  v.  Conway,  I  Casey,  240. 

Bellas  r.  Cleaver,  4  Wr.  260. 

Hnghes  v.  Stevens,  7  Wr.  202. 

Improvement  Co.  v.  Munson,  14  Wallace,  442. 
At  the  end  of  twenty-one  years  after  a  survey 
has  been  made  and  returned  into  the  Land  Office 
a  presumption  of  law  arises  that  it  was  regularly 
made  on  the  ground ;  but  it  is  denied  that  this 
presumption  extends  to  the  authority  to  make  it. 
The  Gray  surveys,  being  unofficial,  were  not 
notice  to  subsequent  appropriators. 

Barton  v.  Smith,  I  lUwIe,  403. 

Manhattan  Coal  Co.  r.  Green,  23  P.  F.  S.  320. 
Where  a  survey  is  removed,  or  shifted  to  lands 
not  described  in  the  warrant,  title  begins  from 
the  time  the  survey  is  returned  and  accepted, 

Lauman  v.  Thomas,  4  Binney,  58. 

Moore  v.  Shaver,  6  S.  &  R.  133. 

The  Immel  and  Troxel  tracts  were  sold  by  the 

Commissioners  for  non-payment  of  taxes,  under 

different  assessments,  on  the  same  day.    These 

sales  were  to  effect  a  payment  of  the  taxes  by 
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each  claimant  under  his  own  assessment,  and 
left  each  claimant's  title  just  where  it  was  be- 
fore. 

Hunter  v,  Albright,  5  W.  &  S.  423. 

Diamond  Coal  Co.  v,  Fisher,  7  Har.  267. 

Fritz  V,  Brandon,  28  P.  F.  S.  356. 

Though  a  patent  conveys  the  legal  estate,  as 
against  the  Commonwealth,  it  will  not  prevail 
over  a  prior  estate  by  warrant  and  survey. 

Maclay  v.  Work,  5  Binney,  154. 

Gonzalus  v.  Hoover,  6  S.  &  R.  118. 

Woods  ».  Wilson,  37  Penn.  St.  379. 
A  patent  inures  to  the  benefit  of  the  owner  of 
the  titki  though  issued  to  another. 

Uricet  V,  Coryell,  5  W.  &  S.  60. 
A  patent  obtained  through  ignorance  of  the 
Land  Office,  does  not  legalize  an  unauthorized 
survey. 

Burd  V,  Seabold,  6  S.  &  R.  137. 
Land  that  has  been  assessed  upon  the  seated 
list,  upon  which  taxes  have  been  paid  as  upon 
seated  land,  cannot  be  transferred  to  the  un- 
seated list,  assessed  and  sold  as  unseated  land, 
without  notice  to  the  owner. 

Larimer  V.  McCall,  4  W.  &  S.  133. 

Milhken  v,  Benedict,  8  Barr,  169. 

Com.  Bank  v.  Woodside,  2  Har.  404. 

Stewart  v,  Trevor,  6  P.  F.  S.  374. 

Bechdle  v,  Lingle,  16  P.  F.  S.  38. 

James  Ryon  and  George  R,  Kaercher  (with 
them  S,  H,  Kaercher ^  John  W,  Ryon,  and  C, 
Tower y  Jr,),  for  the  defendants  in  error. 

Vanderslice  located  the  warrants  involved  in 
this  controversy  wholly  out  of  his  district.  His 
surveys  were  the  acts  of  a  private  person,  and 
without  legal  authority. 

Lessee  of  Hubley  v.  Chew,  2  Sm.  Laws,  257. 

This  principle  is  not  shaken  by  the  ruling  in 
Shields  v.  Buchanan  {supra)  ^  and  Funston  v, 
McMahon  {supra) ',  for  the  surveys  in  those 
cases  were  made  and  returned  by  persons  who 
never  had  commissions  as  deputy  surveyors. 

Every  survey  made  by  a  deputy  surveyor  out 
of  his  proper  district  is  void. 

Act  1792,  sect.  6,  3  Sm.  Laws,  7a 

A  deputy  surveyor,  without  a  special  author- 
ity, cannot  go  beyond  the  known  lines  of  his 
district  to  make  a  survey. 

Harris  v.  Monks,  2  S.  &  R.  557. 

The  Vanderslice  surveys  were  returned  as 
located  in  Berks  County;  the  acceptance  of 
them  cannot  be  construed  as  a  ratification  by 
the  Survfeyor-General  of  an  irregular  act ;  for  the 
limits  of  the  county  were  not  defined  until  two 
years  later. 

It  is  not  denied  that,  afler  a  survey  has  been 
made  and  returned,  no  new  survey  can  be  made 
on  the  same  warrant  without  a  new  authority ; 
but  this  rule  presupposes  the  first  survey  to  have 
been  made  by  the  regular  deputy  within  his  dis- 
trict. 

Gray's  surveys  were  returned  upon  lands  in 
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his  own  'district,  and  accepted  immediately  by 
the  Surveyor-General ;  they  were  surveyed  and 
returned  as  a  block,  the  property  of  James  Silly- 
man  ;  five  of  them  were  patented  in  1806,  two  in 
1808,  and  one  in  1813;  the  warrants  surveyed 
by  Gray  at  the  same  time  upon  a  portion  of  Van- 
derslice's  location  abandoned  by  the  re-survey 
were  accepted,  and  some  of  them  patented  in 
1 794 1  the  title  under  the  Gray  location  was  sold 
to  actual  settlers,  who  have  occupied  and  im- 
proved the  land ;  these  lands  have  been  assessed 
and  have  paid  taxes  since  the  territory  became  a 
part  of  Schuylkill  County ;  no  one  ever  claimed 
under  the  Vanderslice  surveys,  and  they  were 
never  taxed ;  Gray's  returns  were  accepted  more 
than  thirty-five  years  before  the  John  Bitler  war- 
rant was  located.  These  facts  justify  the  pre- 
sumption that  the  Surveyor-General  gave  a  spe- 
cial authority  for  a  re-survey. 

Goddard  v,  Gloninger,  5  Watte,  221. 

Creek  v.  Moon,  7  S  &  R.  330. 

Bellas  V.  Levan,  4  Watte,  294. 

Caul  V.  8pring,  2  Id.  390. 

Collins  V,  Barclay,  7  Barr,  67. 

Nieman  v.  Ward,  i  W.  &  S.  68. 

Lamboum  v,  Hartswick,  13  S.  &  R.  113, 

Brock  r.  Savage,  10  Wr.  S^, 

If  a  re-survey  abandon  the  lines  of  the  origi- 
nal survey,  and  the  parties  subsequently  claim  by 
the  re-survey,  the  land  thrown  out  by  it  is  aban- 
doned, and  left  open  to  re-appropriation. 
Sabins  v,  McGhee,  12  Casey,  453. 

So,  where  a  warrantee  has  two  surveys  of  dif- 
ferent tracts  made  on  the  same  warrant,  and 
accepts  a  patent  for  one  of  them,  the  other  is 
subject  to  appropriation  by  a  settler.  • 
Coxe  V.  Woolbach,  2  Casey,  122. 

Ever  since  the  case  of  Drinker  v.  HoUiday 
{supra) J  the  rule  has  been,  in  Pennsylvania,  that 
where  a  survey  has  been  made,  returned,  and  ac- 
cepted, a  new  one  cannot  be  made  without  the 
assent  of  those  representing  the  Commonwealth, 
and  not  even  then  so  as  to  affect  intervening 
rights. 

Cassidy  v.  Conway,  i  Casey,  240. 

The  Courts  of  this  State  have  uniformly  re- 
fused to  go  back  more  tlian  twenty-one  years  to 
settle  difficulties  about  the  issuing  of  warrants  or 
patents,  or  the  making  or  returning  of  surveys, 
or  payment  of  the  purchase-money  to  the  Com- 
monwealth. 

Stimpfler  v*  Roberts,  6  Harris,  283. 

The  plaintiffs  do  not  claim  title  under  the 
Vanderslice  surveys,  or  in  any  manner  connect 
themselves  with  that  title.     It  is  worthy  of  con- 
sideration whether  they  were  in  a  position  to 
make  use  of  those  surveys  to  defeat  the  defend- 
ants' possession  and  claim  under  the  re-surveys. 
Balliot  V,  Bauman,  5  W.  &  S.  150. 
Hull  V.  Campbell,  6  P.  F.  S.  154, 
Glass  V,  Gilbert,  8  P.  F.  S.  266. 

The  authority  of  Gray  was  just  as  great  to 


make  the  survey  of  these  fourteen  tracts  as  it 
was  to  make  a  survey  of  a  single  one  of  them. 
The  Commonwealth  has  granted  patents  upon 
seven  of  the  tracts ;  if  Gray's  act  was  valid  as  to 
these  seven,  it  was  so  as  to  the  whole  blocL 
After  a  lapse  of  eighty  years,  and  after  the  settle- 
•ment  of  this  whole  country,  the  presumption  is 
one  of  law  that  these  surveys  were  made  under 
competent  authority. 

Caul  V.  Spring,  2  Watts,  394. 

Stimpfler  r.  Roberts,  6  Harris,  299. 

Ormsby  v.  Ihmsen,  10  Casey,  462. 

McBarron  v,  Gilbert,  6  Wr.  279. 

Stephens  v.  Cowan,  6  Watts,  51$. 

Malone  v,  Sallada,  12  Wr.  425. 

Darrah  v,  Bryant,  6  P.  F.  S.  73. 
In  reply  to  the  plaintiffs*  5th  assignment  of 
error.  The  assessments  to  Hannah  and  Eliza- 
beth Bitler  of  30  acres  as  unseated  land,  on  the 
mixed  list,  for  1838,  1839,  and  1840,  and  of  60 
acres  so  assessed  for  1835,  1836,  and  1837  were 
frauds  practised  upon  the  county  by  the  owner 
of  the  land,  if  they  referred  to  the  John  Bitler 
tract  of  300  acres,  and  no  correction  and  placing 
of  the  tract  upon  the  proper  list  by  the  proper 
officer,  at  the  lawful  time  appointed  for  malang 
the  triennial  assessments  would  prevent  a  valid 
sale  of  the  land  for  non-payment  of  taxes,  either 
upon  that  assessment  or  upon  the  assessments  in 
the  names  of  Christian  Troxel  and  Christian 
Immel. 

Clarke  v.  Dongan,  2  Jones,  S7. 
As  to  the  validity  of  the  tax  sales  of  the  Inunel 
and  Troxel  tracts,  see — 

Laird  v,  Hiester,  12  Harris,  453. 

Arthurs  v.  Smathers,  2  Wr.  40. 

Bechdle  v.  Linglc,  16  P.  F.  S.  38. 

Stewart  v.  Trevor,  6  P.  F.  S.  374. 

Thompson  v.  Chase,  2  Grant,  367. 

Russel  V,  Wemu,  12  Harris,  337. 
In  reply  to  the  plaintiffs'  12th  assignment  of 
error.    A  deed  from  the  County  Commissioners, 
in  fee  simple,  duly  acknowledged,  conveys  effect- 
ually the  county's  title. 

Act  of  29th  March,  1824,  Purd.  Dig.,  p.  1452,  sec 

The  plaintiffs  cannot  object  to  the  sale  of  the 
Casper  Thiel  tract  that  the  Commissioners  did 
not  recite,  in  their  deed,  advertisement,  and 
notice  of  sale,  etc. ;  for,  excepting  the  single  re- 
quirement that  the  sale  shall  be  public — and  the 
defendants  have  shown  affirmatively  in  their  evi- 
dence that  the  sale  of  the  Thiel  tract  to  Taylor 
and  Clayton  was  a  public  sale — the  provisions  of 
the  Act  of  1824,  in  regard  to  the  sale  of  lands 
by  the  Commissioners  after  title  has  become  ab- 
solute in  the  county,  are  simply  directory. 

Huston  V.  Foster,  i  Watts,  477. 

Kirkpatrick  v,  Mathiot,  4  W.  &  S.  251. 

Tenks  v.  Wright,  1 1  P.  F.  S.  410. 

Hess  V.  Herrington,  23  P.  F.  S.  438. 

Lee  V.  Jcddo  Coal  Co.,  3  Norris,  74. 

McCoy  V.  Michew,  7  W.  &  S.  386. 
In  reply  to  the  plaintiffs'  13  th  assignment  ot 
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error.  All  taxes  due  on  the  Thiel  tract  prior  to 
1843  were  discharged  by  the  sale  to  Taylor  and 
Clayton;  the  sale  in  1844  o(  so  much  of  the 
Thiel  tract  as  may  have  been  interfered  with  by 
the  Hannah  and  Elizabeth  Bitler  300-acre  tract 
was  void ;  no  title  passed  to  the  county  and  it 
had  no  title  to  sell  to  Straub  in  1849.  The 
absence  of  the  requisites  of  a  valid  sale  renders 
the  sale  void.  If  the  tax  be  not  due  and  unpaid 
one  whole  year,  there  is  no  authority  to  sell. 

Laird  v.  Hi  ester,  12  Harris,  453. 

McReynolcIs  v.  Longenberger,  25  P.  F.  S.  13. 

Refers  r.  Johnson^  17  Id.  43. 

Breisch  v.  Coxe,  31  Id.  336. 
The  county  owned  the  Thiel  tract  in  1843,  hence 
it  could  levy  no  tax  upon  it  for  that  year.  There 
is  no  authority  to  levy  tax  for  a  portion  of  a  year, 
nor  can  a  tax  be  apportioned  by  the  county  so 
as  to  assess  part  of  it  to  its  vendee  and  assume 
the  other  part  itself. 

The  land  described'  in  the  plaintiffs'  praecipe 
and  writ  would  not  cover  any  part  of  the  Thiel, 
Shomo  or  Immel  tracts ;  but  it  would  lie  entirely 
upon  the  Christian  Troxel  tract.  The  defendants 
never  claimed  the  John  Shomo  tract.  Their 
plea  of  not  guilty  was  only,  prima  facie,  evi- 
dence of  their  being  in  possession  of  the  land 
described  in  the  writ,  which  did  not  include  any 
part  of  the  John  Shomo  tract,  and  it  was  com- 
petent for  the  defendants  to  show  that  they  were 
not  in  possession  of  that  tract. 

The  contest  before  the  Court  and  the  jury  was, 
as  to  whether  the  plaintiffs  or  the  defendants  have 
a  better  title  to  that  portion  of  the  Christian 
Troxel  tract  with  which  the  John  Bitler  survey 
interferes. 

The  doctrine  of  abandonment  of  the  valid 
title,  by  warrants  and  surveys,  to  the  Immel  and 
Troxel  tracts  under  the  Gray  location,  in  favor 
of  the  void  survey  to  John  Bitler,  has  no  founda- 
tion in  the  law  of  Pennsylvania.  If  an  abandon- 
ment is  to  be  presumed,  it  is  one  in  favor  of  the 
owners  of  the  tax  title  to  the  Immel  and  the 
Troxel  tracts,  and  not  in  favor  of  the  void  sur- 
vey to  John  Bitler. 

Bunting  v.  Young,  5  W.  &  S.  197. 

Foust  V.  Ross,  I  Id.  506. 

October  4,  1880.  The  Court.  The  control- 
ling questions  presented  by  this  record  are  sub- 
stantially the  same  that  were  fully  considered 
and  determined  when  the  case  was  here  oh  the 
former  writ  of  error,  and  if  we  adhere  to  the 
principles  upon  which  that  decision  is  based,  the 
present  judgment  should  be  affirmed,  and  but 
litde,  if  anything,  need  be  added  to  what  is  said 
in  the  elaborate  opinion  of  the  Court  by  Chief 
Justice  Agnew,  rei)orted  in  28  P.  F.  Smith,  350, 
in  which  all  the  authorities  are  collected  and  the 
questions  involved  fully  discussed .  Even  if  there 
lixould  be  doubt  as  to  the  soundness  of  some  of 


the  conclu^ons  there  reached,  the  doctrine  of 
stare  decisis  forbids  that»the  former  decision,  by 
which  the  Court  was  guided  in  the  last  trial, 
should  be  virtually  overruled. 

The  claim  of  the  plaintiffs  was  founded  on  the 
John  Bitler  warrant  of  1827  and  survey  made, 
returned  and  accepted  in  1829,  and  it  maybe 
assumed,  for  the  present,  that  the  verdict  should 
have  been  in  favor  of  the  plaintiffs,  unless  the 
defendants  succeeded  in  showing  an  older  and 
better  title,  which  it  is  contended  they  did. 
They  claimed  under  the  warrants  of  July  i,  1 793, 
and  surveys  thereunder  made  and  returned  in 
1794  by  William  Gray,  Deputy  Surveyor  of 
Northumberland  County,  in  whose  district  the 
lands  were  situated  ;  anji  then  connected  them- 
selves with  these  ^warrants  and  surve)rs  by  tax 
titles. 

The  main  question  on  the  last  as  well  as  the 
former  trial,  was  whether  the  Gray  surveys  were 
valid  appropriations  of  the  land  in  dispute.  The 
plaintiffs  contended  that  they  were  not,  for  the 
reason  that  surveys  under  the  same  warrants 
were  previously  made  and  returned  by  Henry 
Vanderslice,  Deputy  Surveyor  of  Berks  County, 
within  a  few  weeks  after  the  warrants  were 
issued ;  that  the  Gray  surveys  were  made  under 
exhausted  warrants,  without  an  order  of  re-survey 
and  therefore  void,  and  that  they  were  never 
accepted .  It  cannot  be  doubted  that  the  eighteen 
warrants  which  were  applied  for  and  issued  at 
the  same  time  and  on  which  the  purchase-money 
appears  by  the  entry  to  have  been  been  paid  in 
a  gross  sum,  were  intended  to  form  a  block  of 
surveys ;  and  that  they  were  so  located  is  clearly 
shown  by  the  return  of  Vanderslice,  made  July 
16,  1793.  There  was  nothing  to  show  that  the 
Vanderslice  surveys  were  ever  accepted.  It  is 
true  that  about  nine  years  ago  a  patent  was 
issued  by  the  Commonwealth  for  the  Ann  Maria 
Shomo  tract,  as  located  by  Vanderslice.  This, 
if  done  understandingly,  would  be  some  evi- 
dence of  the  acceptance  of  his  surveys,  but  it 
was  clearly  shown  that  the  patent  was  issued 
by  mistake  and  contrary  to  the  purpose  and  in- 
tention of  the  party  in  interest.  The  tract  thus 
patented  by  mistake  was  covered  by  surveys  of 
the  Gray  location  under  which  it  was  patented 
more  than  three-quarters  of  a  century  ago,* and 
occupied  for  about  the  same  length  of  time.  It 
may  therefore  be  said,  with  substantial  accuracy, 
that  there  was  no  evidence  of  acceptance  of  the 
Vanderslice  surveys ;  on  the  contrary,  satisfactory 
reasons  for  their  non-acceptance  were  disclosed. 

On  July  18,  1793,  two  days  after  the  Vander- 
slice returns  were  made  to  the  Land  Office,  a 
caveat  was  filed  on  behalf  of  persons  claiming 
under  prior  warrants  with  which  there  was  an 
alleged  interference.  While  it  does  not  appear 
f hat  the  caveat  was  ever  acted  on  or  any  citation 
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issued,  it  still  afforded  sufficient  grounds  for  re- 
fusing to  accept  the  Vanderslice  returns ;  and  to 
this,  perhaps,  may  be  added  as  a  further  reason, 
the  fact  that  the  surveys  were  not  within  his 
proper  district.  This  latter  fact,  however,  would 
not  have  invalidated  the  title  if  his  returns  had 
been  accepted  and  patents  issued  in  pursuance 
thereof.  Shortly  after  the  caveat  was  filed,  the 
same  warrants  found  their  way  into  the  hands  of 
William  Gray,  Deputy  Surveyor  of  Northumber- 
land County,  who,  in  October,  1793,  located  four- 
teen of  them  in  a  single  block,  partly  on  the 
same  ground  covered  by  the  former  survey,  but 
so  as  to  avoid  any  interference  with  older  rights. 
These  surveys  were  returned  in  March  of  the 
following  year,  and  while  the  records  of  the  Land 
Office  fail  to  furnish  any  direct  evidence  of  Gray*s 
authority  to  make  the  re-survey  or  of  the  accept- 
ance of  his  returns,  they  do  show  that  nearly  all 
the  tracts  included  in  his  block  of  surveys  were 
from  time  to  time  patented ;  from  which  latter 
fi^ct  the  acceptance  of  his  surveys  as  well  as  his 
authority  to  make  them  may  be  inferred.  Grant- 
ing a  patent  according  to  a  return  of  survey  is 
virtually  an  acceptance  of  the  return.  Patents 
Were  granted  to  John  Meyer  in  1806  for  the 
James Sillyman,  Susanna  Sillyman,  Henry  Thiel, 
Mary  Thiel  and  Gorge  Rose  tracts,  reciting  deeds 
poll  from  the  warrantees,  dated  July  14,  1793  ; 
in  1808  patents  were  issued  to  the  same  person 
for  the  Catherine  Rose  and  Jacob  Kelchner 
tracts,  reciting  deeds  poll  from  the  warrantees 
date<l  July  10,  1793,  ^^^  ^^  ^^^^^  years  patents 
were  issued  for  other  tracts  in  the  same  block. 
When  these  patents  were  issued  the  fair  pre- 
sumption is  that  the  proper  officers  of  the  land 
department  had  before  them  satisfactory  evi- 
dence of  the  regularity  of  the  Gray  surveys. 
This  presumption  is  strengthened  by  the  fact 
that  the  Vanderslice  surveys  were  never  recog- 
nized either  by  the  Commonwealth  or  the  war- 
rantees as  the  foundation  of  title ;  and  after  so 
great  a  lapse  of  time,  under  the  leading  and 
undisputed  facts  of  the  case,  the  presumption 
should  be  regarded  as  conclusive  that  the  Van- 
derslice surve)rs  were  not  accepted,  and  that 
the  re-surveys  made  by  Gray  were  authorized  and 
his  returns  accepted.  The  reasons  and  au- 
thorities in  support  of  this  presumption  are  so 
fully  given  in  the  opinion  referred  to,  that  noth- 
ing more  is  now  required.  The  learned  Judge 
of  the  Common  Pleas  adhered  strictly  to  the 
principles  of  law  therein  recognized,  and  as  we 
think,  correctly  held  that  there  was  not  sufficient 
additional  or  different  testimony  introduced  at 
the  last  trial  to  justify  any  other  course.  As  re- 
marked in  the  outset,  the  controlling  questions 
are  the  same  as  in  the  former  trial,  and  the  facts 
upon  which  they  must  be  determined  are  sub- 
stantially the  same. 


Those  portions  of  the  charge  which  relate  to 
the  tax  titles  given  in  evidence  and  relied  on  by 
the  respective  parties  are  imobjectionable  and 
require  no  further  notice. 

Under  the  construction  correctly  put  upon 
the  praecipe  by  the  Court,  the  plaintiffs'  claim  was 
properly  restricted  to  the  northerly  portion  of 
the  Christian  Troxel  tract,  as  located  by  the 
Gray  sur\ey,  and  did  not  embrace  any  portion 
of  the  Casper  Thiel,  John  Shomo,  or  Christian 
Immel  tracts.  The  charge  of  the  learned  Judgf 
on  this  point  is  quite  clear  and  conclusive. 

We  discover  nothing  in  any  of  the  assign- 
ments of  error  to  justify  a  reversal  of  the  judg- 
ment. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J. 


May,  *8o,  69. 


Rudy's  Appeal. 


May  6,  i8Sa 


Sheriffs*  sak — Distribution — Lien  creditors^A 
judgment  revived  against  defendant^  but  iwt 
against  terre-tenant  cannot  participate  in  distri- 
bution— Parol  agreement  by  terre-tenant  to  pay 
such  judgment  does  not  estop  him  from  claim- 
ing balance  0/  fund,  as  owner. 

Creditors  whose  rlaims  were  liens  on  the  land  at  the 
time  of  a  sherift's  sale,  and  were  discharged,  and  the  owner 
of  the  land  sold,  can  alone  participate  in  the  distribotiao 
of  the  proceeds. 

Real  estate  of  H.  was  sold  as  the  property  of  K.  bis 
Vendor.  The  fund  was  awarded  to  a  judgment  creditor  of 
H.,  and  the  balance  to  H.  as  owner.  R.,  a  judgmeot- 
creditor  of  K.,  whose  judgment  had  not  been  revived  9S 
against  H.,  claimed  the  fund,  on  the  ground  that  when  H. 
purchased  the  property,  he  was  permitted  by  K.  to  retain 
sufficient  of  the  purchase-money  to  pay  R.'s  judgment,  and 
he  had,  by  a  parol  contract  with  K.,  expressly  assumed 
the  debit  and  promised  to  pay  it : 

Belii  (affirming  the  decree  of  the  Court  below),  that  R- 
had  no  standing  to  participate  in  the  distribution. 

Appeal  from  the  decree  of  the  Common  Pleas 
of  Lancaster  County,  distributing  the  proceeds 
of  a  sheriffs  sale  of  real  estate. 

The  premises  were  sold  March  8,  1879,  as  the 
property  of  Michael  Kauffinan,  under  two  juc^ 
ments  in  favor  of  Benjamin  L.  Rudy,  executor 
of  John  Rudy,  viz. :  (i)  judgment  for  Jioo, 
entered  to  January  Term,  1874,  and  duly  revived 
to  March  Term,  1879,  against  Kauffman,  defend- 
ant, and  C.  F.  Hearing,  terre-tenant;  (2) judg- 
ment for  $800  entered  to  January  Term,  1873, 
and  revived  to  January  Term,  1878,  by  amicable 
sci.  fa.  against  Kauffman,  but  not  against  Hear- 
ing the  terre-tenant.  This  amicable  revival  was 
executed  by  Kauffman  in  the  presence  of  Isaac 
L.  Landis,  a  claimant  on  the  fund  as  mentioned 
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below.  There  was  no  dispute  as  to  the  priority 
of  the  judgment  for  ^100  first  above  mentioned. 

The  payment  of  the  ^800  Rudy  judgment  was 
contested,  because  at  the  time  of  its  revival 
against  Kauffman  the  premises  were  owned  by 
said  Hearing,  who  had  purchased  them  from 
Kauffman  in  1877,  and  the  judgment  was  not 
revived  as  against  Hearing.  Isaac  L.  Landis,  a 
judgment-creditor  of  Hearing  claimed  payment 
of  his  judgment  (after  payment  of  the  $100  Rudy 
judgment),  and  Hearing  claimed  the  balance  of 
the  fund. 

It  appeared  in  evidence,  that  in  November, 
1876,  Kauffman  agreed  to  convey  the  land  to 
Hearing  on  April  i,  1877,  for  I1250.  Hear- 
ing went  into  possession  in  January,  1877,  and 
on  April  2,  1877,  Hearing  paid  ^8300,  and  $50 
more  in  June,  1877,  when  the  deed  was  de- 
livered. It  was  not  recorded,  but  Rudy  knew 
of  the  sale.  Hearing  borrowed  the  ^350  from 
Landis  to  whom  he  confessed  judgment  to 
November  Term,  i878.  At  the  time  of  the 
delivery  of  the  deed,  the  two  Rudy  judgments 
of  J 100  and  ^800  respectively  were  liens  on  the 
land. 

The  auditor  (Wm.  Aug.  Atlee)  reported: 
''These  sums  ({100  and  ?8oo)  with  the  J350 
paid  in  cash  made  up  the  sum  of  the  purchase- 
money,  $1250,  and  it  was  agreed  between  Kauff- 
man and  Hearing  that  Rudy  was  to  get  the  bal- 
ance; this  was  their  agreement  as  Kauffman 
testifies ;  Hearing  testifies  that  his  bargain  with 
Kauffman  was  that  he  was  to  pay  the  ^900  judg- 
ments to  Rudy ;  the  testimony  all  shows  that  the 
land  was  bought  subject  to  these  judgments." 

The  auditor  held  that  the  $800  Rudy  judg- 
ment was  not  a  lien  at  the  time  of  the  sheriffs 
sale,  because  not  revived  against  the  terre-tenant, 
and  that  Landis's  judgment  against  Hearing  was 
discharged  by  the  sale  and  payable  out  of  the 
proceeds.  He  then  awarded  the  balance  of  the 
fund  towards  the  payment  of  the  $800  Rudy  judg- 
ment, on  the  ground  that  Hearing  had  agreed 
to  pay  it,  had  kept  its  amount  back  out  of  the 
purchase-money,  and  that  his  parol  agreement, 
while  it  could  not  affect  subsequent  judgment- 
creditors,  did  affect  Hearing's  claim  to  the  bal- 
ance, as  owner.  *'  It  undoubtedly  gives  Rudy 
aright  of  action  against  him,  and,  in  the  auditor's 
opinion,  gives  him  a  right  to  Interpose  here  and 
claim  the  balance  of  the  money  made  out  of  the 
land  specifically  devoted  by  Hearing  to  the  pay- 
ment of  the  debt ;  it  is  an  equitable  lien,  good 
between  the  parties.  Hearing  having  by  con- 
temporaneous parol  agreement,  for  sufficient 
consideration  (as  he  only  paid  the  balance), 
agreed  to  pay  it,  and  having  made  the  land,  so 
far  as  he  was  concerned,  subject  to  the  debt,  and 
therefore  the  particular  fund  out  of  which  it  was 
to  be  paid,  is  he  not  precluded  from  participat- 


ing ii^  the  fund  until  it  is  paid?  Is  he  not 
estopped  from  claiming  any  of  the  proceeds  of 
this  land  until  all  the  debts  for  which  he  made  it 
liable  are  paid  ?  This  judgment  was  duly  kept 
alive  against  Kauffman;  Hearing  had  agreed 
that  the  land  should  be  subject  to  it ;  and  the 
auditor  decides  that  he  cannot  come  upon  this 
fund  until  the  judgment  is  paid,  and  that  the  bal- 
ance must  be  awarded  to  Benjamin  Rudy,  exe- 
cutor of  John  Rudy,  deceased." 

Rudy  filed  exceptions,  because  the  auditor 
awarded  payment  of  the  Landis  judgment  in 
preference  to  his  ^800  judgment ;  and  Hearing 
excepted,  because  the  auditor  awarded  the  bal- 
ance of  the  fund  to  the  Rudy  J800  judgment 
instead  of  to  him  as  owner. 

The  Court,  in  an  opinion  by  Livinoston,  P. 
J.,  overruled  Rudy's  exceptions,  and  sustained 
Hearing's  exceptions,  saying:  "We  think,  that 
although  the  learned  auditor  has  presented  the 
matter  in  the  strongest  possible  light,  he  has 
erred  in  awarding  the  balance  remaining  after 
the  payment  of  the  ^loo  Rudy  judgment  and 
the  Landis  judgment,  to  Benjamin  Rudy,  exe- 
cutor of  John  Rudy,  deceased,  to  wit:  J77.17. 
He  has  reported,  and  in  our  judgment  very  pro- 
perly, that  Rudy's  executor  has  no  right  by  lien 
in  law  to  claim  priority  over  the  judgment  of 
Landis  as  to  this  fund.  He  should  have  gone 
further,  and  decided  and  reported  that  Rudy's 
executor  could  have  no  claim  as  a  lien -creditor 
on  the  money  for  distribution.  The  judgment 
which  he  hela  was  at  one  time  a  lien  on  the  land 
sold  by  Kauffman  to  Hearing,  but  he  had  re- 
vived it  after  the  sale  to  Hearing  against  Kauff- 
man alone,  and  did  not  include  Hearing,  the 
purchaser  and  terre-tenant.  By  this  proceeding 
the  judgment  became  a  lien  on  the  remaining 
land  owned  by  Kauffman  only,  and  the  land  sold 
to  Hearing  was  entirely  relieved  therefrom. 

**  It  does  not  appear  that  at  the  time  the  agree- 
ment between  Kauffman  and  Hearing  was  writ- 
ten, anything  was  said  or  any  agreement  made 
with  reference  to  the  payment  of  the  Rudy  judg- 
ments. There  is  nothing  stated  in  either  agree- 
ment or  deed  with  reference  to  these  judgments. 
It  is  true,  that  when  he  came  to  pay  for  the  pro- 
perty and  get  his  deed.  Hearing  had  not  money 
enough,  and  he  then  agreed,  after  paying  ^350 
of  the  purchase-money,  to  pay  the  Rudy  judg- 
ments, and  upon  this  agreement  or  arrangement 
Elauffman  delivered  him  the  deed.  Hearing 
afterwards  stated  to  Rudy,  or  his  executor,  that  he 
had  promised  Mr.  Kauffman  to  pay,  and  he  would 
pay,  the  Rudy  judgments,  but  this  did  not  and 
could  not  revive  the  lien  or  continue  the  old  lien, 
nor  did  it  create  a  new  lien,  nor  did  it  make  Rudy's 
executor  a  lien-creditor,  so  as  to  enable  or  entitle 
him  to  participate  in  the  funds  for  distribution. 
These  judgments  at  the  time  of  the  sale  to  Hear- 
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ing  were  a  lien  on  all  the  real  estate  of  K^uffxnan 
situate  in  Lancaster  County,  including  that  sold 
to  Hearing.  But  at  the  time  of  the  sale  of  Hear- 
ing's real  estate  by  the  sheriff  the  judgment  held 
by  Rudy's  executor  was  a  lien  on  Kauffman's 
real  estate  only,  and  no  lien  or  encumbrance  on 
the  property  sold  by  the  sheriff.  The  executor 
was  not  even  a  general  creditor  (viewed  from  a 
legal  point)  of  Hearing,  whose  property  was 
sold. '  He  had,  as  the  learned  auditor  states, 
promised  to  pay  to  Rudy's  executor  this  debt  of 
Kauffman,  but  it  may  well  be  doubted  whether 
this  promise  could,  und*-  the  Statute  of  Frauds, 
liave  been  enforced.  » 

"There  was  no  lien,  therefore,  held  by  either 
Kauffman  or  Rudy's  executor  against  Hearing  or 
the  real  estate  owned  by  him  and  sold  as  Kauff- 
man's  at  the  time  of  the  sale  by  the  sheriff,  and 
neither  of  them  can,  so  far  as  the  claim  of  Rudy's 
executor  against  Kauffman  is  concerned,  partici- 
pate in  this  distribution. 

"The  exceptions  filed  by  counsel  for  Mr. 
Hearing  are,  therefore,  sustained,  and  the  report 
of  the  auditor  reformed  accordingly.' 

Rudy's  executor  thereupon  took  this  appeal, 
assigning  for  error  the  decree  awarding  payment 
of  the  Landis  judgment,  and  awarding  the  balance 
of  the  fund  to  Hearing. 

IVm.  J^,  Wilson^  for  appellant. 

A  positive  agreement  by  Hearing  to  pay  Kauff- 
man's  judgments,  as  a  condition  of  the  sale  to 
him,  of  which  Landis  had  notice,  being  proved 
and  found  as  a  fact  by  the  auditor,  why  shall  it 
not  be  enforced  in  this  distribution  ?  It  was 
Hearing's  own  debt  that  he  promised  to  pay, 
because  the  Rudy  judgments  were  part  of  the 
purchase-raoixey.  Kauffman's  lien  for  purchase- 
money  became  vested  in  Rudy.  That  the  agree- 
ment was  not  made  an  express  covenant  in  the 
deed  is  not  fatal  as  between  the  parties  and  the 
claimants  having  notice  of  it.  That  the  |8oo 
judgment  had  lost  its  legal  lien  against  Hearing 
is  immaterial,  in  the  light  of  his  contract  to  pay 
it  out  of  the  purchase-money. 

M,  Brosius  and  A.  E.  Hostetter,  for  appellees. 

The  case  is  ruled  by  Fickes's  Appeal  (21  Sm. 
447).  A  parol  agreement  by  Hearing  could  not 
create  a  lien  on  the  land  and  on  the  proceeds ; 
it  could  not  keep  alive  a  judgment,  annul  the 
statutes,  and  dispense  with  a  revival  as  against  the 
terre-tenant. 

June  19,  1880.  The  Court.  Whenever  the 
real  estate  of  a  debtor  is  sold  by  the  sheriff, 
the  proceeds  must  be  distributed  among  the  lien 
creditors,  and  the  surplus,  if  any  remaining, 
must  be  paid  to  the  debtor.  (Act  of  16  June, 
1836,  Pamph.  L.  777.)  That  is  precisely  what 
the  Coiurt  below  did  here.  The  appellant,  how- 
ever, is  not  satisfied  with  the  decree,  hence  this 


appeal.  The  difficulty  which  the  appellant  has 
to  meet  is  that  the  lien  of  his  testator's  judgment 
has  expired.  It  was  revived  against  the  original 
defendant  without  joining  the  terre-tenant.  After 
the  lien  was  lost  by  this  omission.  Hearing,  the 
terre-tenant,  confessed  a  judgment  in  favor  of 
Landis.  The  property  was  sold  on  a  judgment 
against  Kauffman,  Hearing's  vendor,  and  it  was 
contended  by  appellant  that  because  the  real 
estate  was  sold  as  the  property  of  Kauffman  and 
not  of  Hearing,  the  proceeds  must  go  to  Kauff- 
man's lien  creditors ;  that  is  to  say,  to  the  appel- 
lant's judgment,  the  lien  whereof  has  expired. 
We  need  not  discuss  this  proposition.  That 
there  is  nothing  in  it  is  settled  by  a  host  of  au- 
thorities.  I  will  only  refer  to  Fickes's  Appeal 
(21  P.  F.  Smith,  447). 

It  was  said,  however,  that  even  if  the  lien  of 
appellant's  judgment  had  expired,  he  was  entitled 
to  the  fund,  for  the  reason  thaJt  Hearing  had  made 
a  prior  promise  to  Kauffman  to  pay  this  judgment, 
and  that  he  kept  back  so  much  of  the  purchase- 
money.  This  would  be  wrenching  the  recent 
"  under  and  subject"  cases  out  of  all  manner  of 
shape.  The  most  that  can  be  said  is  that  Hear- 
ing may  have  made  himself  liable  to  an  action 
on  the  part  of  the  holder  of  the  judgment.  That 
such  a  promise  could  galvanize  into  life  this  dead 
lien  so  as  to  entitle  it  to  claim  the  proceeds  of  a 
sheriffs  sale  is  a  proposition  exceedingly  difl&cult 
to  sustain. 

After  paying  the  liens  the  Court  below  awarded 
the  balance  of  the  fund  to  the  owner  of  the  land 
sold.  This  was  in  strict  conformity  to  the  Act 
of  Assembly.  But  here  again  the  applicant  in- 
terposes, and  says  it  is  true  I  have  lost  my  lien, 
but  Hearing  promised  to  pay  my  judgment,  and 
he  has  that  much  of  the  purchase-money  in  his 
hands.  The  applicant  seems  to  forget  that  a 
mere  contract  creditor  has  not  even  a  right  to  be 
heard  upon  a  question  of  distribution,  nor  can 
he  take  a  writ  of  error.  This  is  settled  law 
(Smith  V,  Reiff,  8  Harris,  364).  The  promise  to 
pay  the  judgment  was  at  most  an  agreement  to 
indemnify  the  vendor ;  it  was  not  a  promise  to 
pay  out  of  the  land,  nor  did  the  promise  mn 
with  the  land ;  it  created  no  estate  upon  condi- 
tion which  would  revert  to  the  vendor  upon 
breach  of  condition.  To  create  such  estate  the 
intention  must  be  expressed  by  apt  words  in  the 
deed  (Hiester  v.  Green,  12  Wright,  96;  Bortz, 
Id.  382  ;  Perry  v.  Scott,  i  P.  F.  S.  119). 

Nor  is  there  any  equitable  lien  for  the  pur- 
chase-money. After  the  legal  title  has  passed 
the  lien  must  be  expressly  charged  upon  the  land 
(Kauffelt  V.  Bower  7  S.  &  R.  64;  Strauss's  Ap- 
peal, 13  Wright,  353;  Trinity  Church  r.  Watson, 
14  Id.  518). 

There  is  no  room  for  estoppel ;  the  appellant's 
testator  parted  with  nothing,  and  did  nothing  by 
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reason  of  Hearing's  promise  to  pay  his  judgment. 
If  the  money  is  lost  it  will  be  by  reason  of  his  laches 
in  not  reviving  his  judgment  so  as  to  hold  the 
terre-tenant. 

The  decree  is  affirmed  and  the  appeal  dis- 
missed, at  the  cost  of  the  appellant. 

Opinion  by  Paxson,  J.  Sharswood,  C.  J., 
and  Green,  J.,  absent. 


May,  '80,  22.  May  ii,  l88o. 

Kensinger  v.  Smith,  to  use  of  McClaiou 

Equitable  ejectmenl — Parties — Equitable  plain- 
tiff—  Cestui  que  trust — When  one  not  a  party 
to  a  deed  may  maintain  ejectment  against  the 
grantee  to  enforce  a  charge  or  condition  ex* 
pressed  in  the  deed  in  his  favor — Practice — 
Conditional  verdict —  When  defect  will  be  sup- 
plied in  Supreme  Court, 

Where  a  deed  from  A.  to  B.  contained  a  clause  that  the 
land  was  conveyed  subject  to  the  payment  of  a  balance  of 
purchase-money  **for  which  a  judgment  had.  been  en- 
tered in  the  name  of  C./'  and  the  habendum  was  "sub- 
ject to  the  payment  of  the  sum    •     •     .    as  aforesaid :'' 

Held,  that  C.  could  maintain  ejectment  against  6., 
either  in  his  own  name  or  in  the  name  of  A.  to  his  use, 
to  enforce  payment  of  said  sum. 

Where  a  conditional  verdict  and  judgment  for  plaintiff 
in  ejectment  omitted  to  fix  a  time  for  the  payment  of  the 
sum  upon  which  the  verdict  was  to  be  released,  the  Su- 
preme Court,  on  error,  amended  the  judgment  by  insert- 
mg  a  date  before  which  payment  should  be  made. 

Error  to  the  Common  Pleas  of  Bedford 
County. 

Ejectment,  by  Esther  Smith,  for  the  use  of 
Samuel  McClain,  against  Samuel  Kensinger  and 
Nancy  Kensinger,  his  wife,  for  two  tracts  of  land 
in  Woodberry  Township,  Bedford  County. 

The  facts  were  as  follows:  Jacob  K.  Smith 
died  seized  of  the  land  in  controversy.  His 
widow,  Esther  Smith,  purchased  the  tracts  at  an 
Orphans'  Court  sale  for  the  payment  of  debts 
for  the  consideration  of  I22 16.69.  At  the  time 
of  sale  $1410  was  paid  by  Nancy  Kensinger, 
mother  of  Esther  Smith.  Of  this  sum  of  $1410 
I350  was  borrowed  from  Samuel  McClain, 
brother  of  Nancy  Kensinger.  The  sale  was  con- 
firmed by  the  Court  November  18,  1872;  but 
the  deed  from  the  administrator  was  not  deliv- 
ered until  the  balance  of  the  purchase-money 
was  paid,  November  12,  1873. 

On  October  30, 1873,  Esther  Smith,  by  articles 
of  agreement  under  seal,  agreed  to  sell  and  con- 
vey to  Nancy  Kensinger  the  land  in  controversy 
for  "  the  sum  of  $2214  in  manner  following,  to 
wit :  $1515  cash,  and  the  balance  the  said  Nancy 
Kensinger  to  pay  to  the  administrator  of  Jacob  K. 
Smith,  to  get  the  deed  which  was  made  to  the  said 


Esther  Smith  by  the  administrator  of  Jacob  Smiih, 
deceased,  when  the  said  Esther  Smith  will  make 
the  same  over  to  the  said  Nancy  Kensinger.*' 
On  the  same  day  Nancy  Kensinger  paid  the 
S1515;  and  on  November  12,  1873,  she  bor- 
rowed from  Samuel  McClain  the  further  sum  of 
5773.41,  and  with  ^loo  she  had  herself,  paid  off 
the  balance  of  the  purchase-money  due  from 
Esther  Smith  to  Jacob  K.  Smith's  administrator, 
whereupon  he,  the  administrator,  delivered  the 
deed  to  Esther  Smith.  On  the  same  day  Esther 
Smith  conveyed  the  same  land  to  Nancy  Ken- 
singer in  pursuance  of  their  agreement.  A  set- 
tlement was  then  had  between  Samuel  McClain 
and  Nancy  Kensinger,  and  it  was  found  that  the 
latter  was  in  debt  to  McClain  for  ^1378.09,  for 
which  he  took  her  individual  judgment  note,  and 
had  judgment  thereon  entered  against  her  the 
same  day.  The  consideration  named  in  the 
deed  from  Esther  Smith  to  Nancy  Kensinger  was 
5 1 108.35.  '^is  deed  was  in  the  usual  form, 
and  after  the  description  of  the  land  contained 
the  following  clause : — 

•*  The  said  real  estate  is  conveyed  subject  to  the  pay- 
ment of  the  sum  of  one  thousand  three  hundred  and 
seventy-eight  dollars  and  nine  cents,  being  the  balance  of 
purchase-money  due,  for  which  a  judgment  has  been  en- 
tered in  the  name  of  Samuel  McClain.'' 

Habendum,  eic,^  •  •  •  •  "  subject  nevertheless  to 
the  payment  of  the  sum  of  one  thousand  three  hundred 
and  sevens-eight  dollars  and  nine  cents,  as  aforesaid." 

On  December  i,  1879,  Esther  Smith  filed  her 
petition  praying  for  a  rule  on  Samuel  McClain, 
for  whose  use  and  at  whose  instance  this  faction  of 
ejectment  was  brought,  to  show  cause  why  the 
use  of  her  name  as  legal  plaintiff  should  not  be 
prohibited,  and  the  same  stricken  from  the  rec- 
ord. This  application  was  not  disposed  of  until 
the  trial,  when  its  substance  was  embodied  in  de- 
fendants' points. 

Upon  the  trial,  before  Hall,  P.  J.,  the  de- 
fendants requested  the  Court  to  charge — 

(i)  That  ejectment,  in  its  present  form,  can- 
noty  under  all  the  evidence,  be  sustained  in  this 
case.    Refused, 

(2)  That  ejectment,  by  Samuel  McClain  for 
his  use  against  the  consent  of  Esther  Smith,  can- 
not be  maintained.     Refused, 

(3)  That  Esther  Smith  having  parted  with  all 
her  right,  title,  and  interest  in  the  land  by  con- 
veyance to  Nancy  Kensinger,  and  all  the  pur- 
chase-money due  her  or  her  predecessors  in  title 
having  been  paid,  Samuel  McClain  is  a  stranger 
to  the  deed  and  to  the  title,  and  therefore  has 
no  such  right  or  title  at  law  as  would  enable  him 
to  recover  in  this  form  of  action.     Refused, 

(4)  That  the  undisputed  evidence  being  that 
the  purchase-money  due  Esther  Smith  and  her 
predecessors  in  the  title  was  all  paid  when  the 
conveyance  was  made  to  Nancy  Kensinger,  she 
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stQod  in  no  other  relation  to  Samuel  McCLiin  than 
as  adebtor  for  the  amount  advanced  by  McClain  to 
satisfy  the  purchase-money  owing  by  Nancy  Ken- 
singer  on  the  conveyance  to  her,  and  upon  a 
breach  of  the  conditions  in  said  deed  to  Nancy 
Kensinger,  he  has  no  right  of  entry  for  condition 
broken,  nor  any  right  to  enforce  the  performance 
of  the  condition  bv  this  action  of  ejectment. 
Refused, 

The  Court  directed  the  jury  to  render  a  *'  ver- 
dict for  the  plaintiff  for  the  land  in  dispute,  to  be 
released  on  payment  of  ^1573.30."  Verdict  ac- 
cordingly, and  judgment  thereon.  The  defend- 
ants took  this  writ,  assigning  for  error  the  re- 
fusal of  their  points,  and  the  direction  to  the 
jury,  as  above  stated. 

John  Cessna  andyi  M.  Reynolds  ^  for  plaintifls 
in  error. 

Before  this  action  of  ejectment  can  be  sus- 
tained plaintiff  must  show  either  legal  or  equit- 
able title  to  the  land  which  he  seeks  to  recover. 

Westcnbergcr  v.  Rcist,  I  Harris,  597. 

Reed  v.  Murray,  I  Jones,  334 

Megargcl  v.  Saul,  3  Wh.  19. 

Thompson  v,  Adams,  5  Sm.  482. 

Kenege  v,  EllioU,  9  Watts,  262. 
There  being  in  this  case  neither  a  trust  to  exe- 
cute nor  a  conveyance  sought  to  be  enforced, 
the  courts  of  this  State  will  not  by  instrumentality 
of  a  jury  direct  a  recovery  in  ejectment. 

Peebles  v.  Reading,  8  S.  &  R.  491. 
Parties  to  deeds  of  conveyance  may  bv  Ciear 
and  express  words  create  liens  upon  land  either 
for  purchase-money  or  for  the  performance  of 
collateral  conditions,  which  will  be  binding  on 
themselves  and  their  privies ;  but  strangers  to 
the  deed  can  create  no  such  Jien.  It  is  a  rule  of 
the  common  law  that  no  one  can  take  advantage 
of  a  breach  of  condition  expressed  but  parties  and 
privies  in  right  and  representation,  as  heirs,  exe- 
cutors, or  administrators  of  natiural  persons,  and 
the  successors  of  a  body  politic.  No  assignee  or 
stranger  can  enter. 

Strauss'*  Appeal,  13  Wr.  3S3. 

Iliester  v.  Green,  12  Id.  96. 

Hepburn  v,  Snyder,  3  Barr,  72. 

Campbell  r,  Shrum,  3  Watts,  60. 

Taylor  v,  Preston,  29  Sm.  436. 

Crabb  on  Real  Property. 

Hamilton  v.  Elliott,  5  S.  &  R.  385. 
The  verdict  of  the  jury  must  be  set  aside,  be- 
cause it  is  not  in  proper  form.  A  period  should 
have  been  stipulated  in  which  payment  was  to  be 
made  in  order  to  release  the  land  under  the  ver- 
dict. 

Dixon  V.  Oliver,  5  Watts,  509. 
Russell  &*  Longenecker,  G.  H,  Spang^  and  R, 
B,  Fetrikeny  for  defendants  in  error. 

The  intention  of  the  parties,  gathered  from 
their  acts  and  the  language*  of  their  deed,  shows 
that  the  land  was  to  be  a  security  to  McClain 
for  the  payment  of  his  money,  and  it  matters 


not  whether  it  was  a  charge,  condition  or  equi- 
table lien. 

Sheppard's  Touchstone,  121. 

Bear  v,  Whislcr,  7  Watte,  144. 

Washburne  on  Real  Property,  467. 

Hamilton  v.  EllioU,  5  W.  &  S.  381. 

Wcstenbergcr  v,  Reist,  I  Har.  598. 

The  payment  of  any  lien,  condition,  or  charrje 
on  land  may  be  enforced  by  ejectment,  where 
there  is  a  clear  intent  to  make  the  real  estate 
chargeable  with  the  money. 

Bear  v,  Whisler,  7  Watts,  144. 

Perry  v.  Scott,  I  Sm.  124. 

Soper  V.  Guernsey,  21  Id.  223. 

Watters  v,  Bredin,  20  Sm.  235. 

Galbraith  v.  Fcnlon,  3  S.  &  R.  361. 

Ripple  V,  Ripple,  I  Rawle,  386. 

Simpsons'.  Ammons,  I  Binney,  176. 

Smith  V.  Shulcr,  12  S.  &  R.  243. 

Knaub  v,  Essieck,  2  Watts,  282. 

Fluck  V,  Replogle,  i  Har.  406. 

The  Court  properly  overruled  the  point  that 
the  action  could  not  be  maintained  in  the  name 
of  Esther  Smith,  against  her  consent.  The  suit 
was  brought  in  the  name  of  the  right  plaintiff, 
and  her  consent  was  not  necessary. 

I  Chltty  on  Pleading,  2. 

Ins.  Co.  V,  Smiih,  I  Tones,  I2<,. 

Riley  v»  Vandyke,  I  rhila.  180. 

Montgomery  v.  Cook,  6  Waiu,  238. 

Any  interested  party  in  the  performance  of  a 
condition  may  enforce  it  by  ejectment. 
Stranss's  App.  13  Wr.  355. 

May  14,  1880.  The  Court.  A  eesttii  que 
trust  may  maintain  ejectment  in  his  own  name. 
(Kennedy  v.  Fury,  i  Dall.  76.)  If  entitled  to 
possession  he  may  maintain  it  against  his  trustee. 
(Presbyterian  Congregation  v,  Johnson,  i  W.  & 

S.9.) 

Esther  Smith  was  imnecessarily  named  as  the 
legal  party,  but  she  was  powerless  to  prevent 
McClain  from  enforcing  his  right  for  the  unpaid 
purchase-money.  It  is  expressly  declared  in  the 
deed  made  to  the  plaintiff  in  error,  and  under 
which  she  holds  that  the  land  is  conveyed  ''  sub- 
ject to  the  payment  of  the  sum  of  one  thousand 
three  hundred  and  seventy-eight  dollars  and 
nine  cents,  being  the  balance  of  purchase-money 
due  for  which  a  judgment  has  been  entered  in 
the  name  of  Samuel  McClain."  In  the  habendum 
it  is  declared  she  shall  hold  subject  nevertheless 
to  the  payment  of  the  said  sum  **  as  aforesaid." 

In  this  State  ejectment  is  an  equitable  action. 
(Russell  et  al  v.  Baughman  et  aL  just  decided 
[reported  ante  p.  284]  and  cases  tiiere  cited.) 
It  lies  to  enforce  unpaid  purchase-money  deaily 
shown  in  the  conveyance  to  be  a  part  of  the  con- 
sideration on  which  the  deed  is  made  and  de- 
clared to  be  subject  to  its  payment.  The  fiwrt 
that  a  judgment  note,  recited  in  the  deed  to  be 
for  the  same  purchase-money,  was  also  given,  will 
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not  defeat  ejectment,  which  would  otherwise  lie, 
brought  to  enforce  payment  of  the  purchase- 
money.  We  think  the  remedies  are  cumulative 
and  either  may  be  pursued. 

The  only  error  we  discover  is  an  omission  to 
fix  a  time  for  the  payment  of  the  sum  found  to 
be  due.  We  therefore  amend  the  judgment  so 
that  it  shall  read,  judgment  in  favor  of  the  plain- 
tiff below  for  the  land  in  dispute  to  be  released 
on  payment  of  the  sum  of  fifteen  hundred  and 
seventy-three  dollars  and  thirty-seven  cents  with 
interest  thereon  from  the  2 2d  December,  1879, 
and  costs,  on  or  before  the  15  th  November, 
1880;  and,  thus  amended, 

Judgment  affirmed. 

Opinion  by  Mercur,  J.  Sharswood,  C.  J., 
and  Green,  J.,  absent. 


May,  '80,  161.  May  14,  1S80, 

Mortimer's  Appeal. 

Divorce — Errors  and  appeals — Limitation  of 
appeal  in  divorce — Appeal  entered  after  statu- 
tory limitation  will  be  quashed — No  appeal 
lies  to  a  refusal  of  the  Court  below  to  open  or 
vacate  a  decree  in  divorce. 

Sur  motion  to  quash  appeal. 

Appeal  of  Betsy  Mortimer  from  a  decree  of 
the  Common  Pleas  of  Perry  County. 

The  record  showed  the  following  facts :  On 
January  10,  1876,  Frank  Mortimer  filed  his  bill 
in  divorce,  praying  for  a  divorce  a  vinculo  mat- 
rimomi  from  his  wife  Betsy  Mortimer ;  no  ser- 
vice was  made  on  her,  but  on  the  return  of  an 
order  of  publication,  and  on  the  report  of  a 
Commissioner  appointed  to  take  testimony,  the 
Court,  on  January  12,  1878,  entered  a  final  de- 
cree as  prayed  for  by  the  libellant.  On  Jan.  8, 
1880,  the  said  Betsy  Mortimer,  by  her  next 
friend  and  brother,  presented  her  petition,  pray- 
ing the  Court  for  a  rule  on  the  libellant  to  show 
cause  why  the  said  decree  should  not  be  reversed 
and  cancelled,  on  the  ground,  inter  alia,  that  the 
said  Betsy,  at  the  time  of  the  said  proceedings 
in  divorce,  was  insane  and  confined  in  a  lunatic 
asylum,  where  she  had  been  placed  by  her  said 
husband,  which  facts  had  not  been  referred  to  in 
the  testimony,  and  that  she  had  had  no  notice  of 
the  proceeding ;  and  further,  because  the  testi- 
mony showed  no  sufficient  ground  for  divorce 
a^  V.  m. 

The  Court  refused  to  grant  a  rule  to  show 
cause,  and  dismissed  the  petition,  whereupon  the 
petitioner  took  this  appeal,  assigning  for  error 
the  decree  of  divorce  a  vinculo  matrimonii  on  the 
testimony,  and  the  dismissal  of  her  petition. 


When  the  case  was  called  in  the  Supreme 
Court,  counsel  for  the  appellee  moved  to  quash 
the  appeal,  on  the  following  grounds,  \Az. : — 

"  (i)  That  the  decree  in  divorce  from  which 
this  appeal  is  taken  was  made  on  the  12th  Jan. 
1878,  and  no  appeal  was  taken  therefrom  until 
7th  April,  1880,  more  than  two  years  thereafter. 
The  statute  limits  the  time  for  appeal  to  one  year 
from  date  of  decree,  and,  therefore,  this  appeal 
was  taken  too  late. 

*  (2)  That  the  refusal  of  the  Court  below  to 
entenain  a  motion  to  vacate  this  decree,  made 
two  years  before,  is  not  a  final  decree,  and  no 
appeal  lies. 

"  (3)  That  the  refusal  of  the  Court  below  to 
entertain  this  motion  to  vacate  this  decree  was  a 
matter  purely  within  its  own  discretion,  and  not 
reviewable  by  this  Court. 

"  (4)  That  as  an  appeal  from  the  final  decree 
of  i2th  January,  1878,  is  barred  by  the  Act  of 
13  March,  1815,  and  that  as  any  matter  con- 
tained in  appellant's  paper-book,  other  than  that 
on  the  record,  is  new  matter  of  fact,  therefore, 
as  to  it,  this  Court  would  have  to  be  a  Court  of 
original  jurisdiction  to  enable  it  to  consider  it." 

W.  N.  Seibert  zn&f,  E,  Junkin,  for  the  mo- 
tion. 

H.  D.  Russell  2sA  Chas.A,  Bamett,  contra. 

May  24,  1880.  The  Court.  No  appeal  lies 
from  a  refusal  of  the  Court  to  open  or  vacate  the 
decree.  The  i3tli  section  of  the  Act  of  13th 
March,  1815,  declares,  **No  appeal  shall  lie 
from  the  final  sentence  or  decree  of  the  Court 
of  Common  Pleas,  or  other  Coiut,  having  com- 
petent jurisdiction  in  cases  of  divorce,  after  the 
expiration  of  one  year  from  the  time  of  pronounc- 
ing* the  said  final  sentence  or  decree."  In  this 
case  the  final  decree  of  divorce  was  made  on  the 
1 2th  January,  1878.  More  than  two  years  there- 
after, this  application  was  made  to  set  aside  the 
decree,  and  after  that  was  refused,  this  appeal 
was  taken.  The  right  to  an  appeal  was,  there- 
fore, barred  by  the  statute.  The  power  of  the 
prothonotary  to  administer  the  oath  to  the  libel- 
lant is  clearly  given  by  the  Act  of  2  2d  March, 
1859. 

Appeal  quashed. 

Per  Curiam.  Sharswood,  C.  J.,  and  Green, 
J.,  absent. 
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NoTcmber,  1880. 

Commonwealth  ex  rel.  Ellen  Barron  v. 
The  Keeper  of  the  County  Prison. 

Magistrate's  judgment  in  trover  and  conversion 
against  husband  and  wife —  Ca,  sa,  against  the 
wife  improper — Habeas  corpus — Prctctice, 

A  capias  ad  satisfaciendum  cannot  be  lawfully  issued 
against  a  married  woman  upon  a  judgment  obtained 
against  her  and  her  husband  for  a  joint  conversion  of  per- 
sonal property  during  her  coverture. 

Where  it  ap]>eared  that  a  married  woman  was  impri- 
soned under  such  circumstances  by  virtue  of  a  capias  ad 
satisfaciendum  issued  upon  a  judgment  obtained  before  a 
magistrate,  that  the  twenty  days  allowed  by  law  for  a  writ 
of  certiorari  or  appeal  had  elapsed,  and  that  no  means 
existed  of  reviewing  directly  the  legality  of  the  capias  ad 
satisfaciendum  under  which  she  was  taken,  she  was  dis- 
charged on  habeas  corpus, 

Ellen  Barron  asked  to  be  discharged  on  a  writ 
of  habeas  corpus.  She  had  been  committed  by  a 
magistrate  on  a  charge  of  trover  and  conversion. 

On  the  return  to. the  writ,  the  following  facts 
appeared :  She  had  been  induced  by  an  agent  of 
the  Singer  Manufacturing  Company  to  exchange 
a  sewing  machine  she  had  for  one  of  the  com- 
pany's make.  She  signed  an  agreement  of  lease 
of  the  machine,  the  difference  in  price  of  the 
machines  to  be  paid  by  instalments.  She  paid 
all  but  a  small  sum,  when  the  company,  in 
default  of  that  payment,  issued  a  summons  case 
against  her  and  her  husband  for  the  amount,  and 
obtained  judgment  before  a  magistrate  for  ^30. 
An  execution  was  issued  upon  this  judgment,  the 
return  to  which  was  **no  goods."  Finally, 
an  action  of  trover  and  conversion  was  brought 
before  the  magistrate,  judgment  obtained,  and 
writs  o^ fieri  facias  and  capias  ad  satisfaciendum 
were  issued  against  Ellen  Barron  and  her  hus- 
band, and  upon  the  latter  writ  the  relator  was 
committed  to  prison. 

T.  Warren  O'Neill,  for  relator. 

The  writs  of  fi.  fa.  and  ca.  sa.,  having  been 
issued  together,  nullified  each  other.  By  a  pro- 
vision of  the  Act  of  181 9,  re-enacted  by  the 
Act  of  1836,  women  were  exempted  from  im- 
prisonment for  debt.  This  proceeding  of  trover 
and  conversion  is  really  founded  upon  a  debt, 
and  the  relator  being  a  married  woman  cannot 
be  imprisoned  in  such  a  proceeding,  the  husband 
being  the  party  responsible  to  the  plaintiff  com- 
pany. 

Nathan  H,  Sharpless,  contra. 

This  commitment  was  made  in  a  civil  pro- 
ceeding in  which  the  magistrate  had  jurisdiction. 


The  Court  of  Quarter  Sessions  has  no  jurisdiction 
and  cannot  review  the  magistrate's  action  upon 
a  writ  of  habeas  corpus.  In  this  case  a  well-es- 
tablished practice  has  been  followed,  and  the 
exemption  of  females  from  imprisonment  by  the 
provisions  of  the  Acts  quoted  do  not  apply  to 
torts  or  civil  wrongs,  but  only  to  ordinary  cases 
of  indebtedness. 

Nov.  30,  1880.  The  Court.  It  appeals  by 
the  return  to  the  writ  and  the  certified  transcript 
of  the  magistrate  that  James  Barron  and  his  wife 
Ellen  were  jointly  sued  before  a  magistrate  by 
the  Singer  Sewing  Machine  Company  in  an  action 
of  trover  for  a  sewing  machine,  that  judgment 
was  obtained  against  them,  upon  which  a  capias 
ad  satisfaciendum  was  issued  against  Mrs.  Barron, 
under  which  she  was  arrested  and  lodged  in  jaiL 
She  has  sued  out  the  present  writ  of  habeas  cor- 
pus to  be  relieved  from  this  imprisonment. 

The  general  rule  that  females  are  liable  to  ar- 
rest and  imprisonment  by  civil  process  for  trats 
committed  by  them  does  not,  I  apprehend,  ad- 
mit of  question.  I  speak,  of  course,  of  "torts 
simpliciter;"  that  is,  of  torts  pure  and  simple, 
and  not  of  such  as  have  a  contract  for  their 
basis,  or  such  as,  in  the  language  of  the  Court, 
in  Keen  v,  Hartman  (12  Wr.  499)  are  founded 
upon  duties  growing  out  of  contracts.  But  it  is 
very  old  law  that  the  condition  of  married  women 
is,  in  this  respect,  better  than  that  of  single  wo- 
men. "If  judgment  be  recovered,"  says  Sir 
William  Blackstone,  "against  husband  and 
wife  for  the  contract,  nay,  even  for  the  personal 
misbehavior  of  the  wife  during  her  coverture, 
the  capias  shall  issue  against  the  husband  only, 
which  is  one  of  the  many  great  privileges  of  Eng- 
lish wives"  (3  Com.  414).  Even  upon  a  judg- 
ment against  husband  and  wife  for  a  battery  by 
the  wife  the  capias  shall  be  against  the  husband 
only  (Cro.  Car.  513;!  Vent.  51).  In  an  action 
against  husband  and  wife  the  husband  alone  is 
liable  to  be  arrested  (Tidd's  Pr.  26).  And  so 
Chancellor  Kent,  **  where  the  remedy  for  the 
tort  is  only  damages  by  suit,  the  husband  is  liable 
with  the  wife ;  but  if  the  remedy  be  sought  by 
imprisonment  on  execution,  the  husband  alone 
is  liable  to  imprisonment"  (2  Kent's  Com.  149, 
Lee.  28).  And  in  Hawkr.  Harman  (5  Bin.  45), 
the  law  was  laid  down  by  Yeates,  J.,  in  the  very 
words  of  Blackstone.  The  Act  of  8th  of  Fel>- 
ruary,  1819  (7  Smith's  L.  150),  re-enacted  by 
the  Act  of  13th  of  June,  1836,  §  6  (P.  L.  573)^ 
declared,  it  is  true  that  no  female  shall  be  ar- 
rested or  imprisoned  on  any  civil  process  for  any 
debt  contracted  after  the  passage  of  the  Act 
But  surely  we  are  not  to  infer  from  that  an  in- 
tention to  abrogate  the  well-known  privilege  of 
married  women  to  be  exempt  from  arrest  upon 
civil  process,  whether  for  debts  contracted  or 
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torts  committed  during  coverture.  Such  an  in- 
ference would  be  altogether  unreasonable. 

This  being,  as  I  apprehend,  the  law,  it  is  ap- 
parent upon  the  face  of  these  proceedings  that 
the  capias  ad  satisfaciendum  against  Mrs.  Barron 
is  unlawful  and  void,  and  that  her  imprisonment 
under  it  is  an  unlawful  imprisonment,  for  the 
judgment  was  against  husband  and  wife  for  a 
joint  conversion  during  coverture. 

Then  the  question  arises  whether,  that  being 
so,  this  Court  ought  to  relieve  her  upon  habeas 
corpus.  There  can  be  no  doubt  that  the  writ  of 
habeas  corpus  lies  not  only  to  relieve  a  person 
from  imprisonment  upon  unfounded  criminal 
charges,  but  from  every  species  of  unlawful  im- 
prisonment. It  is  a  great  constitutional  remedy, 
which  extends  to  every  case  of  illegal  confine- 
ment. The  Habeas  Corpus  Act  extends  to  com- 
mitments under  civil  process  as  well  as  criminal. 
The  13th  section  of  the  Act  of  1785  is  very  ex- 
press upon  this  subject,  and  in  Respublica  v. 
Arnold  (3  Yeates,  263),  and  Hecker  v,  Jarret 
(3  Binney,  404),  it  was  so  decided.  It  has  been 
determined,  however,  that  whenever  the  process 
under  which  a  person  has  been  committed  ema- 
nates from  a  Court  of  competent  jurisdiction, 
whose  proceedings  may  be  reviewed,  so  that  re- 
dress may  be  had  by  appeal,  writ  of  error  or  any 
other  direct  means  of  review,  a  Judge  is  not  jus- 
tifiable in  giving  relief  upon  habeas  corpus,  for 
that  would  be  to  bring  different  tribunals  into 
colHsion,  and  to  produce  endless  confusion.  In 
such  a  case,  therefore,  the  party  aggrieved  will 
be  left  to  those  direct  methods  of  redress  pro- 
vided by  a  writ  of  error  or  appeal.  Upon  this 
ground  the  Supreme  Court  refused  to  discharge  a 
prisoner  from  a  commitment  under  a  capias  ad 
satisfcuiendum  issued  out  of  the  Common  Pleas 
of  Allegheny  County  (Commonwealth  ex  reL 
Davis  V.  Lecky,  i  Watts,  66).  In  that  case  a 
writ  of  error  had  actually  been  taken,  and  was 
then  pending  in  the  Supreme  Court. 

In  the  case  now  before  me  the  capias  cui  satis- 
faciendum under  which  Mrs.  Barron  was  taken 
in  execution,  was  not  issued  by  a  court  of  record. 
I  do  not  know  that  that  circumstance  would  make 
any  difference  in  the  application  of  the  rule  to 
which  I  have  just  referred,  if  any  means  existed 
by  which  the  legality  of  the  writ  could  be  re- 
viewed. But  no  such  nieaiis  exist.  The  twenty 
days  allowed  by  law  for  a  certiorari  or  an  apped 
to  the  Court  of  Common  Pleas  have  gone  by. 
The  2 1  St  section  of  the  Act  of  1810  expressly 
enacts  that  no  execution  shall  be  set  aside,  upon  a 
certiorari,  unless  it  has  been  issued  and  served 
within  twenty  days  after  the  execution  issued. 
And  the  24th  section  of  the  same  Act  prohibits 
the  Supreme  Court  from  issuing  writs  of  certio- 
rari to  justices  of  the  peace  in  any  civil  suit  or 
action  whatever.    If  the  relator  could  remove 


the  proceedings  into  the  Court  of  Common  Pleas 
by  certiorari  or  otherwise  for  review,  I  might  weU 
abstain  from  interference  with  the  capias  under 
which  she  is  imprisoned ;  but  it  is  manifest  that 
she  cannot  do  so,  and  that  she  is  absolutely  with- 
out remedy  for  an  imprisonment  which  is  clearly 
unlawful,  unless  she  can  be  relieved  by  the  writ 
of  habeas  corpus.  Under  these  circumstances, 
I  entertain  no  doubt  of  her  right  to  this  writ,  or 
that  it  is  my  duty  to  discharge  her.  It  is  accord- 
ingly ordered  that  she  be  discharged. 
Opinion  by  Thayer,  P.  J. 


Dec.  10, 17,  1880. 
Commonwealth  ex  rel.  Charles  Hegler  v. 

Edward  Schladensky. 
Parent  and  child, —  Custody  of  minor  child — 
Habeas  corpus —  When  father*  s  right  to  cus- 
tody may  be  denied. 
Coram  Yerkes,  J. 

Habeas  corpus,  issued  at  the  relation  of  Charles 
Hegler,  to  recover  the  custody  of  his  minor  son 
Henry. 

On  the  hearing  of  the  return,  the  testimony 
disclosed  the  following  facts:  The  boy  was  thir- 
teen years  of  age,  his  mother  had  been  dead  for 
about  ten  years,  and  subsequently  his  father  had 
married  a  second  time  and  been  divorced,  and 
about  six  years  previous  to  the  hearing  had  been 
married  a  third  time,  and  by  the  third  wife  had 
three  children  one  of  whom  was  dead.  On  May 
30,  1880,  the  boy  ran  away  from  home  to  the 
house  of  his  maternal  grandfether,  Henry  Rieser, 
alleging  that  he  had  been  badly  treated  and 
beaten  by  his  stepmother.  The  relator  visited 
Rieser  shortly  after  for  the  purpose  of  obtaining 
the  boy,  but  offered  some  violence  to  him,  where- 
upon he  was  arrested  at  Rieser's  instance  and 
held  in  ^300  bail  to  keep  the  peace.  After  the 
hearing  before  the  magistrate,  at  which  the  boy 
was  present,  his  stepmother  told  the  relator  that 
she  would  not  live  with  him  if  he  took  the  boy 
home,  and  he  was  left  in  the  office  of  the  magis- 
trate, who  advised  the  grandfather  to  take  the 
boy  and  report  the  facts  to  the  Society  to  Pro- 
tect Children  from  Cruelty ;  this  he  did,  and  on 
June  8,  1880,  under  the  advice  of  the  society, 
the  care  of  the  boy  was  assumed  by  the  respon- 
dent, who  was  a  son-in-law  of  Rieser.  At  this 
time  the  boy  showed  some  bruises  upon  his  head, 
and  there  was  testimony  as  to  there  being  some 
such  evidences  of  blows  at  other  times  previously, 
and  generally  as  to  cruelty  and  neglect  by  his 
father  and  stepmother,  but  the  testimony  as  to 
his  treatment  was  conflicting ;  within  a  day  or 
two  after  the  respondent  took  charge  of  the  boy 
the  relator  called  at  the  office  of  the  society  and 
expressed  satisfaction  at  the  disposition  made  of 
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the  boy,  stating  that  he  could  do  nothing  with 
him ;  he  also  expressed  himself  to  the  respon- 
dent as  satisfied,  and  told  him  to  call  for  his 
clothes,  but  afterwards,  when  he  called,  declined 
to  give  them  up,  and  said  that  he  would  have  the 
boy  back.  The  relator  and  his  wife  said  that 
the  boy  was  lazy,  impudent,  disobedient,  and 
utterly  untruthful,  and  generally  a  very  bad  boy, 
which  fact  they  ascribed  to  the  influence  of  the 
Rieser  family,  who,  they  alleged,  had  been  un- 
friendly to  the  relator  since  his  last  marriage ; 
this  the  respondent's  witnesses  denied.  The  re- 
spondent and  his  wife  both  said  that  they  found 
no  difficulty  in  managing  the  boy.  It  appeared 
that  he  had  theretofore  spent  a  great  portion  of 
his  time  with  his  grandfather,  sometimes  at  the 
direct  request  of  his  father. 

After  hearing  on  the  return  day  the  case  was 
continued  for  one  week. 

Goldbecky  for  the  relator. 

N.  D.  Miller y  contra  cited — 
Comm.  V,  Ashton,  8  Weekly  Notes,  563. 

Dec.  17,  1880.  The  Court.  I  gave  counsel 
additional  time  to  secure  evidence  as  to  the  treat- 
ment of  the  boy,  and  some  testimony  upon  that 
point  has  been  adduced.  I  am  not  sure,  how- 
ever, that  I  should  consider  it  sufficient  to  justify 
me  in  taking  the  boy  away  from  his  father  were 
it  not  that  both  his  father  and  stepmother  give 
the  boy  a  very  bad  character,  calling  him  lazy, 
impudent,  disobedient,  and  untruthful.  There  is 
a  memorable  precedent  for  giving  the  child  to 
that  one  of  the  claitnants  who  loves  it  most,  and 
5Jnce  both  the  respondent  and  his  wife  give  the 
boy  a  good  character  ever  since  he  has  been  with 
them,  I  cannot  but  think  that  with  them  he  finds 
such  treatment  as  will  best  educate  him. 

The  writ  is  dismissed,  and  the  boy  remanded 
to  the  custody  of  the  respondent,  with  leave  to 
the  relator  to  renew  this  application  in  the  future, 
when  additional  facts  may  be  brought  to  the 
notice  of  the  Court. 

Opinion  by  Yerkes,  J. 


ComntDit  illeas— lUko. 


C.  P.  No.  3.  Jan.,  1878. 

Huston  V.  Clark  et  al. 
Arbitration  and  award- — Reference  under  statutes 
— Rule  of  Court — Submission^  when  revocable 
before  award. 

Rule  to  cancel  agreement  of  submission,  and 
to  strike  from  the  record  said  agreement  of  sub- 


mission and  award  of  arbitrators,  together  with 
all  docket  entries  relating  to  the  same. 

On  February  16,  1877,  an  agreement  was 
made  between  Samuel  Huston,  the  plaintiff,  and 
Edward  W.  Clark,  William  Sellers,  and  John 
Sellers,  the  defendants,  reciting  that  sundry  con- 
troversies and  differences  had  arisen  between 
them,  growing  out  of  their  business  relations 
with  each  other,  in  connection  with  the  Midvalc. 
Steel  Works,  and  naming  three  gentlemen  as 
referees  or  arbitrators  to  settle  the  matters  in 
dispute  between  them.  This  agreement  or  sub- 
mission stipulated,  inter  alia^  as  follows: — 

The  said  parlies  have  agreed,  and  do  hereby  agree, 
to  submit  said  controversies  and  differences  to  the  award 
or  umpirage  of  Israel  H.  Johnson,  John  C.  Bullitt,  and 
£.  A.  Rollins ;  and  they  do  further  agree  that  this  said 
reference  or  agreement  shall  be  made  a  rule  of  the  Couit 
of  Common  Pleas  in  and  for  the  Ciiy  and  County  of  Phila- 
delphia, which  for  the  time  mny  have  jurisdiction  of  the 
case,  that  they  and  each  of  them  shall  and  will  submit  to 
and  be  finally  concluded  by  the  arbitration,  umpirage,  and 
award  which  shall  be  made  by  said  arbitration  or  by  any 
two  of  them  in  pursuance  of  this  submission,  and  tk^ 
neither  of  said  parties  shall  except  to  or  appeal  from  said 
award  for  any  cause,  act,  matter,  or  thing  whatever.  And  it 
is  further  agreed  by  and  between  said  parties  that  in  case 
of  the  death  of  either  party  this  agreement  or  submission 
shall  not  be  revoked,  or  in  any  wise  affected,  but  the 
executors  or  administrators  of  such  deceased  party  shall 
be  forthwith  made  parties,  and  the  reference  proceed 
against  them  with  like  effect  as  if  their  testator  or  intestate 
had  not  died. 

Subsequently  these  arbitrators  entered  upon 
the  discharge  of  their  duties,  and  held  several 
meetings,  at  which  they  heard  the  evidence 
offered  by  the  respective  parties.  On  the  28th 
of  November,  1877,  a  majority  of  the  arbitrators, 
Messrs.  Bullitt  and  Rollins,  filed  their  award  of 
record,  in  accordance  with  the  terms  of  the 
agreement,  and  thereby  originated  the  present 
proceeding. 

Plaintiff  took  this  rule  to  cancel  the  agreement 
of  submission,  and  to  strike  it  from  the  record, 
together  with  the  award,  and  all  docket  entries 
relating  to  it,  principally  upon  the  groimd  that 
the  submission  had  been  revoked  by  the  plaintiff 
before  the  award  had  been  made. 

The  depositions  taken  disclosed  the  following 
additional  facts :  The  meetings  before  the  arbi- 
trators continued  until  the  summer  of  1877, 
when  the  testimony  was  practically  closed,  and 
they  had  several  conferences  in  regard  to  a  deci- 
sion of  the  case.  Some  time  in  June,  a  form  of 
award,  expressing  the  conclusions  of  Messis. 
Bullitt  and  Rollins,  was  drawn  by  Mr.  BuDitt, 
and  submitted  at  a  meeting  of  all  the  referees. 
This  paper,  Mr.  Bullitt  testified,  embodied  the 
substance  of  the  award  finally  filed.  Mr.  John- 
son dissented  from  this  report,  and  the  papers 
were  handed  to  him  to  examine,  with  the  request 
that  he  would  submit  his  views  in  Mmting  io  his 
colleagues.    At  the  next  meeting,  some  time  in 
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September,  Mr.  Johnson  presented  his  written 
view  of  the  case,  the  main  points  of  which  were 
not  concurred  in  by  the  other  arbitrators.  Seve- 
ral other  meetings  were  held  without  any  agree- 
ment having  been  reached,  when  it  was  finally 
concluded  that  a  majority  award,  substantially 
similar  to  the  draft  submitted  in  the  preceding 

June,  should  be  presented  by  Messrs.  Bullitt  and 
Lollins,  and  a  minority  report  by  Mr.  Johnson. 
These  papers,  when  finally  prepared,  were  to  be 
filed,  or  otherwise  disposed  of.  Some  time  in 
November,  Mr.  Bullitt's  draft  was  re-copied, 
with  some  alterations  as  to  figures,  and  signed 
by  Mr.  Rollins  and  himself.  This  was  a  few 
days  before  the  notice  of  revocation  of  their 
authority  was  served  upon  them. 

On  the  24th  of  November,  a  notice  was  served 
upon  each  of  the  arbitrators  by  Mr.  Huston  re- 
voking the  agreement  of  submission.  The  meet- 
ing at  which  the  final  award  was  signed  was  held 
two  or  three  days  after  this  notice  of  revocation 
had  been  received.  Mr.  Johnson's  minority  re- 
port had  been  in  Mr.  Bullitt's  possession  some 
days  before  this  time.  Mr.  Bullitt  had  no  doubt 
that  the  paper  first  signed  by  himself  and  Mr. 
Rollins  was  signed  before  they  had  notice  of  the 
revocation,  but  said  that  it- was  not  used  as  the 
final  award;  some  of  its  figures  were  altered, 
and  the  language  changed  in  places  in  the  award 
finally  made,  but  no  substantial  changes  were 
made  in  the  findings.  Notices  of  a  meeting  to 
be  held  on  the  28th  of  November  were  dictated 
by  Mr.  Bullitt  to  his  stenographer  on  Nov.  23, 
which,  through  neglect  of  the  latter,  were  not 
delivered  until  Nov.  26,  two  days  after  the  date 
of  the  alleged  revocation.  A  final  meeting,  of 
which  all  the  parties  in  interest  were  notified, 
was  held  on  Dec.  i,  at  which  the  award,  as  filed, 
was  for  the  first  time  made  public. 

It  further  appeared  from  the  testimony,  that 
Mr.  Huston  had  been  informed  by  Mr.  Johnson, 
the  arbitrator  appointed  by  him,  of  the  status  of 
the  case  prior  to  his  giving  the  notice  revoking 
the  submission. 

£,  Spencer  Miller  and  George  M,  Dallas, 
showed  cause. 

In  former  times,  when  Courts  were  unfavor- 
able to  references,  it  was  the  rule,  perhaps,  that 
all  submissions  might  be  revoked  by  either  party 
at  any  time  before  award,  and  this  upon  the 
ground  that  all  naked  powers  might  be  revoked; 
but  the  policy  of  the  law  upon  this  subject  has 
changed,  and  this  rule  has  been  very  materially 
modified  and  restricted.  Where,  as  in  this  case, 
the  submission  is  more  than  a  n^dced  power,  and 
amounts  to  a  contract,  for  which  there  is  a  valu- 
able consideration  in  die  time,  labor,  and  money 
expended,  as  well  as  in  the  delay  in  the  proceed- 
ings at  law  already  instituted,  etc.,  the  rule 
established  by  McGheehen  v.  Duffield  (5  Barr, 


497),  Shisler  v.  Keavy  (25  Sm.  79),  and  Paist 
V,  Caldwell  (25  Sm.  161),  is  that  the  power  of 
revocation  does  not  exist. 

And  this  is  particularly  so  where  the  reference 
is,  by  the  submission,  made  a  rule  of  Court  un- 
der the  Acts  of  Assembly.  Equity  will  not,  in 
cases  of  this  character,  interfere  to  cancel  the 
submission,  but  will  leave  the  parties  to  their  rem- 
edy under  the  statutes,  viz.,  by  exceptions. 

Pope  V.  Duncannon,  9  Sim.  177,  and  16  Eng.  Ch 
Rep.,  Dunlap's  Ed.,  decided  npon  the  statute  o 
p  and  10  Wm.  III.,  which  was  reported  as  in  force 
m  this  State. 
But  even  if  revocation  were  allowable,  it  has 
come  too  late.    The  decision  of  the  referees  had 
been  made  and  signed  before  the  revocation ; 
the  re-signing  resulted  wholly  from  unsubstantial 
changes  in  the  opinions  only. 
Oxley  V.  Olden,  i  D.  453. 
Pollock  V.  Hall,  3  Y.  42. 
Mr.  Huston,  in  revoking  the  submission,  acted 
upon  information  from  the  dissenting  arbitrator 
that  the  award  was  against  him.    This  is  of  itself 
sufficient  to  defeat  the  attempted  revocation. 
Robinson  v.  Bickley,  6  Gas.  384. 
Affidavits  to  the  submission  having  been  filed 
with  the  award,  give  to  the  proceedings  the  same 
effect,  for  every  purpose  now  involved,  as  if  they 
had  been  filed  and  entered  at  the  date  of  the 
agreement  of  submission. 

Mas?iey  v.  Thomas,  6  Bin.  333. 
Wall  V.  Fife,  I  Wr.  394. 

A,  Sydney  Biddle  and  Geo.  W.  Biddle  (with 
them  F,  C,  Brewster)^  contra. 

Parties  cannot,  by  contract,  oust  the  ordinary 
Courts  of  their  jurisdiction. 

Scott  V,  Avery,  5  H.  of  L.  Cases.  846. 
Monongahela  Co.  v*  Fenlon,  4  W.  &  S.  211. 

Is  the  contract  in  this  case  a  release  of  all  ex- 
isting liabilities,  and  the  tsJdng  in  lieu  thereof 
the  new  one  to  be  named  by  third  parties,  or  is 
it  that  the  authorized  agents  of  the  parties  shall 
settle  disputes?  If  the  former,  it  comes  within 
the  principle  of  McGheehen  v.  Duffield  (5  Barr, 
497),  and  Paist  v.  Caldwell  (25  Sm.  161),  where 
valuable  rights  were  released  on  both  sides,  and 
revocation  consequently  prohibited.  The  reason 
of  this  is  obvious.  All  that  remains  after  the 
execution  of  the  agreement  is  a  liew  obligation, 
and  the  agreement,  if  properly  executed,  by 
which  the  original  rights  have  been  lost,  cannot 
be  rescinded,  because  it  is  a  conveyance,  and  the 
original  obligations  to  the  releasor  have  termi- 
nated and  passed  out  of  existence  by  the  act  of 
conveyance.  His  only  right  then  is  to  enforce 
from  the  other  party  the  consideration  provided 
in  the  contract.  This  is  the  real  explanation  of 
that  class  of  cases  in  which  it  is  said  that  a  con- 
tract cannot  be  revoked.  "The  question  then  is 
no  longer  one  of  ability  to  terminate  an  agency, 
but  of  power  to  reinstate  one's  self  in  statu  qua 
after  conveyance  made. 
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The  submission  in  this  case  is  not  of  this  char* 
acter.  There  is  no  allusion  made  in  it  to  the 
enuity  suit  then  pending,  and  there  is  no  release 
of  any  existing  rights.  Mr.  Huston's  position  is 
precisely  similar  to  that  of  a  party  to  a  written 
contract,  upon  which  there  had  been  a  breach  by 
the  other  party,  in  which  there  was  an  independ- 
ent covenant  to  arbitrate,  and  falls  within  the 
principle  of  the  cases  referred  to  in  DawBon  v. 
Lord  Otho  Fitzgerald  (L.  R.  i  Exch.  Div.  257). 
There  Jessel,  M,  R.,  stated  the  law  to  be  that  a 
defence  to  an  action  on  an  agreement  to  arbi- 
trate on  the  ground  that  no  arbitration  had 
occurred,  could  only  be  made  in  two  cases: 
First,  where  the  action  can  only  be  brought  for 
the  sum  named  by  the  arbitrator;  secondly, 
where  it  is  agreed  that  no  action  shall  be  brought 
until  there  has  been  an  arbitration,  or  that  arbi- 
tration shall  be  a  condition  precedent  to  the  right 
of  action.  In  all  other  cases  where  there  is,  first, 
a  covenant  to  pay ;  and,  secondly,  a  covenant 
to  refer,  the  covenants  are  distinct  and  collate- 
ral, and  the  plaintiff  may  sue  on  the  first. 

The  rule  here  taken  is  a  proper  one.  It  is  not 
to  strike  off  the  award  ^a  award,  but  to  remove 
from  the  records  of  the  Court  an  impertinent 
paper  filed  without  authority,  and  is  in  no  sense 
an  appeal  to  the  equity  powers  of  the  Court. 

The  Act  of  1836  allows  exceptions  to  be  made 
to  awards  for  the  following  causes  only:  viz., 
misbehavior  of  the  arbitrators ;  that  they  com- 
mitted a  plain  mistake  of  law  or  feet,  or  that  the 
award  was  procured  by  corruption  or  other  un- 
due means  fPurd.  Dig.,  page  78).  Hence  revo- 
cation coula  not  be  taken  advantage  of  in  that 
way. 

Again,  there  is  a  fatal  defect  in  the  proceed- 
ings in  this  that  the  arbitrators  were  never  sworn 
or  affirmed  as  required  by  law. 

Acts  21  March,  1806,  P.  L.  1805-6,  p.  559. 
Acts  20  March,  1810,  P.  L.  1809-10,  p.  145. 
Acts  16  June,  1836,  P.  L.  1835-36,  p.  715. 

The  fact  that  the  arbitrators  had  agreed  on 
what  terms  or  principles  the  award  should  be 
made,  before  the  revocation  was  communicated 
to  them,  will  not  sustain  the  award.  The  agree- 
ment of  the  majority  was  not  final,  and  did  not 
settle  conclusions  or  amounts.  Robinson  r. 
Bickley,  supra,  was  an  entirely  different  case ; 
there  an  award  had  been  drawn  up  and  signed 
by  two  of  the  arbitrators,  under  circumstances 
which  obviated  the  necessity  of  obtaining  the  sig- 
nature of  the  third,  before  the  revocation  was  at- 
tempted. That  the  reference  was  made  a  rule  of 
Court  does  not  alter  the  law  upon  this  subject. 
Power  V.  Power,  7  Watts,  212. 
Johnson  v.  Andress,  5  Pbila.  S. 

January  26,  1878.  *  The  Court.  The  par- 
ties to  thfe  case  agreed  to  submit  certain  contro- 
versies to  the  umpirage  of  three  men,  that  the 


reference  should  be  made  a  rule  of  Court,  and 
that  the  award  of  the  referees,  or  any  two  of 
them,  should  be  final,  and  without  the  right  of 
exception  or  appeal.  There  was  no  suit  pend- 
ing. The  reference  was  not  made  a  rule  of 
Court  by  filing  the  agreement  until  alter  an 
award  was  made,  and  there  does  not  seem  to 
have  been  any  other  consideration  than  the 
mutual  agreement  to  refer. 

The  first  question  that  arises  is,  whether  either 
of  the  parties  to  such  an  agreement  can  revoke  it 
before  the  referees  have  agreed  upon  their  award. 
The  case  of  Johnson  v.  Andress  (5  Phila.  Rep. 
8),  expressly  decides  that  they  can.  That  case 
was  approved  in  Keavy  v.  ShisJer  (8  Phila.  Rep. 
54,  afterwards  affirmed  in  the  Supreme  Court; 
25  P.  F.  Smith,  79.) 

We  can  find  no  Pennsylvania  case  that  over- 
rules or  shakes  the  authority  of  Johnson  v.  An- 
dress ;  but  can  find  many  where  the  reasoning 
and  dicfa  of  Judges  sustain  it.  Cases  where 
there  were  other  considerations  than  the  naked 
agreement  are  not  in  point.  We  decide  that  this 
agreement  was  revocable  before  the  award  was 
agreed  upon. 

Many  careful  readings  of  the  testimony  leave 
us  in  doubt  as  to  whether  an  award  was  agreed 
upon  before  the  revocation  by  plaintiff.  There 
are  some  expressions  in  the  evidence  sustaining 
the  affirmative  and  others  the  negative  of  this 
question.  The  award  must  have  been  agreed 
upon  at  a  meeting  of  the  referees.  Does  the 
evidence  establish  that  satisfactorily?  It  is 
clear  that  radical  differences  were  apparent  in 
July,  1876,  and  that  the  majority  at  that  time 
put  their  views  in  writing.  One  of  the  arbi- 
trators, afler  alluding  to  meetings  in  September, 
says:  *'We  finally  concluded  that  Mr.  Rollins 
and  myself  would  sign  a  report  substantially  such 
as  I  had  submitted  in  June,  and  that  Mr.  John- 
son would  make  a  separate  report."  Again,  he 
says,  on  page  43  :  **  It  was  understood  that  we 
would  prepare  a  majority  report,  and  he  would 
prepare  a  minority  report."  The  fact  that  at  a 
meeting  it  was  agreed  that  the  majority  shouki 
unite  in  a  report  does  not  establish  that  an  award 
was  agreed  upon.  Such  an  agreement  clearly 
establishes  the  fact  that  the  principles  that  were 
to  guide  in  the  award  were  agreed  upon ;  but  an 
aw^uxi  is  the  exact  result  deduced  from  princi- 
ples. The  law  upon  this  point  is  clearly  enun- 
ciated in  Johnson  v,  Andress,  supra.  *'Nor 
can  the  award  be  sustained  on  the  ground  that 
the  arbitrators  had  agreed  on  what  terms  or  prin- 
ciples the  award  should  be  made  before  the  revo- 
action  was  communicated  to  them.  An  agree- 
ment to  agree  is  obviotisly  not  a  final  agreement, 
particularly  when,  as  here,  it  merely  ascertains  or 
fixes  principles  or  data,  and  does  not  settle  or 
arrive  at  conclusions  or  amounts." 
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There  is  in  the  evidence  the  expression  that 
the  report  agreed  upon  was  substantially  such  as 
had  been  drafted  in  June.  Does  this  reference 
to  that  paper  make  it  certain  that  the  agreement 
for  a  majority  report  established  results  as  well 
as  principles.  The  paper  of  June  was  never 
considered  more  than  a  presentation  of  the  views 
of  the  majority.  After  its  preparation,  meetings 
were  held  and  evidence  heard  as  to  an  item  of 
|2o,ooo  and  another  of  I200  per  week.  It 
seems  to  have  been  modified  as  to  one  of  these 
items.  In  alluding  to  this  paper,  the  writer  of 
it  says,  on  page  42  :  **  That  paper  was  only  stat- 
ing the  general  principles  involved,  and  yet  I 
should  say  that  the  alterations  from  that  paper 
were  not  in  any  sense  substantial.**  This  paper, 
was  not  intended  as  an  award.  We  cannot  find 
from  the  evidence  that  it  embodied  results.  We 
doubt  whether  it  was  more  than  a  mere  construc- 
tion of  the  agreement  of  May  13,  1873.  To 
agree  to  make  such  a  paper  substantially  the  basis 
of  a  majority  report  does  not  mean  an  agreement 
to  an  award. 

We  are  not  satisfied  that  an  award  fua  award 
was  agreed  upon  at  any  meeting  of  the  referees 
before  November  28th,  1877.  Doubtless  the 
award  was  the  inevitable  and  logical  result  of 
the  principles  which  the  majority  had  agreed 
upon ;  but  this  result  should  have  been  deduced 
and  agreed  upon  by  the  majority  at  a  meeting  of 
the  referees.  The  testimony  on  page  45  de- 
scribes the  later  meetings  of  the  referees.  It  is 
as  follows :  **  We  had  one  or  more  meetings  at 
which  the  parties  were  present  for  these  pur- 
poses. Afterwards  we  had  several  meetings 
during  October  for  the  purpose  of  considering 
an  aiK'ard.  At  one  of  these  meetings  Mr.  John- 
son submitted  a  second  report,  which  we  dis- 
cussed. Subsequently  he  sent  me  the  report  in 
November,  to  which  I  have  referred.  These 
meetings  took  up  the  greater  part  of  October, 
and  the  delay,  to  which  I  have  referred  as  being 
due  to  my  engagements,  occurred."  This  ex- 
tract sustains  the  view  we  have  tak^n,  that  the 
testimony  does  not  establish  that  an  award  was 
agreed  upon  before  November  28th.  The  call- 
ing of  a  formal  meeting  upon  that  day  is  pre- 
sumptive evidence  that  at  no  meeting  had  the 
referees  agreed  upon  an  award. 

It  seems  clear  that  no  meeting  of  the  referees 
was  held  in  November,  between  the  beginning 
and  the  28th.  Between  November  i6th  and 
2odi,  the  paper  called  the  second  paper  was 
prepared  and  signed  by  two  of  the  referees.  It 
was  never  presented  at  any  meeting,  and  there- 
fore was  the  act  of  the  two  referees  as  indi- 
viduals. We  cannot,  therefore,  hold  that  it  was 
an  award. 

It  follows  that  the  revocation  upon  November 


24th  was  in  time,  and  therefore  the  award  must 
be  stricken  off. 

Rule  absolute. 

Opinion  by  Yerkes,  J. 

Dissenting  opinion  by  Ludlow,  P.  J. 

Under  the  submission  the  parties  agreed  that 
the  reference  or  agreement  should  be  made  **  a 
rule  of  the  Court  of  Common  Pleas  in  and  for 
the  City  and  County  of  Philadelphia,  which,  for 
the  time  being,  may  have  jurisdiction  of  the 
case.*' 

In  McAdam's  Executors  v.  Stilwell  (i  H.  98) 
Bell,  J.,  declares:  **  I  think  all  the  prior  de- 
terminations show  this  authority  (Benjamin  v. 
Benjamin,  5  W.  &  S.  562)  to  be  inapplicable 
when  there  are  actions  in  court  to  which  the  sub- 
mission refers,  or  a  simultaneous  agreement  to 
commence  one,  for  then  there  is  a  plain  impli- 
cation of  an  intended  rule. 

The  Court,  and  not  the  parties,  had  the  control 
of  this  case,  and  without  its  sanction  the  submis- 
sion could  not  be  revoked. 

Taking  another  view  of  the  subject,  it  is  con- 
tended, as  a  sound  principle  of  law,  that  where  a 
cause  has  been  fully  heaid,  and  the  elements  of 
an  award  agreed  upon,  and  one  arbitrator  dis- 
sents therefrom,  and  gives  the  others  so  to  un- 
derstand, the  proceeding  is  not  vitiated  by  the 
fact  that  the  award  was  afterwards  drawn  up 
and  executed.      (Robinson  v.   Bickley,   6    C. 

390-7.) 

In  the  qase  before  us,  the  "elements"  had 
been  considered  and  agreed  upon ;  the  figures, 
in  what  may  be  considered  as  a  report,  and  which 
in  no  way  disturbed  the  result,  were  only  to  be 
reconsidered. 

It  is  difiELcult,  and  I  th^nk  impossible,  to  resist 
the  conclusion,  that  two  of  the  arbitrators  had 
agreed  to  find  for  defendant.  The  other  arbi- 
trator took  the  papers  to  prepare  a  report  of  his 
view  of  the  case,  and  while  he  did  not,  in  terms, 
inform  the  plaintiff  what  the  award  would  be,  it 
is  impossible,  from  the  testimony,  not  to  believe 
that  die  plaintiff  was  informed  by  implication  of 
the  result. 

The  conclusion  arrived  at  was  never  changed, 
and  the  '*  elements"  of  the  award  appear  in  the 
final  action  of  the  arbitrators. 

I  have  no  hesitation  in  saying,  that  under  the 
circumstances  surrounding  this  case,  I  would 
strain  every  principle  to  its  utmost  legal  endur- 
ance, before  I  would  permit  parties  who  have 
agreed  in  good  faith  to  abide  by  the  award  of 
their  own  tribunal,  and  have  made  that  agree- 
ment substantially  a  rule  of  Court,  to  escape  the 
result  of  their  own  action  by  the  baldest  of  tech- 
nicalities. 

There  are  several  other  reasons  which  might 
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with  propriety  be  elaborately  assigned  for  this 
dissent,  but  enough  has  already  been  said,  and  it 
would  be  a  useless  expenditure  of  time  to  prolong 
the  controversy. 
I  would  refuse  the  present  motion. 


(J^rpjans*  €otitt. 


November  1$,  1 880. 

Hook's  Estate. 

Practice — Examination  of  witnesses  before  ex- 
aminer— A  witness  is  bound  to  attend  before 
an  examiner  at  the  instance  of  either  party  ^ 
until  Ms  deposition  has  been  finally  closed  by 
signing — Practice  to  compel  attendance, 
Sur  petition  for  an  order  on  proponents  of  a 
will  to  produce  a  witness  for  further  cross-exam- 
ination before  the  examiner  appointed  to  take 
testimony  under  an  appeal  from  the  Register  of 
Wills,  and  answer. 

The  petition  of  George  W.  Hook,  contestant 
of  the  alleged  will  of  Henry  Hook,  deceased, 
set  forth  that  a  witness  had  been  produced  and 
examined  by  proponents,  and  cross-examined 
by  petitioner's  counsel.  The  meeting  was  then 
adjourned  at  the  request  of  proponent,  in  order 
that  his  counsel  might  prepare  their  re-examina- 
tion. At  the  next  meeting  it  was  announced 
that  there  would  be  no  re-examination.  Coun- 
sel for  petitioner  then  desired  to  ask  the  witness 
further  questions  by  way  of  cross-examination, 
and  requested  counsel  for  proponents  to  recall 
him.  This  proponents  refused  to  do,  and  the 
petitioner  declined  to  proceed  with  the  examina- 
tion of  other  witnesses. 

The  petitioner  prayed  for  an  order  upon  pro- 
ponents to  produce  the  witness  at  the  next  meet- 
ing before  the  examiner. 

The  answer  alleged  that  the  petitioner's  coun- 
sel having  closed  their  cross-examination,  the 
proponents  had  exercised  their  discretion  of  re- 
examining him  OT  not,  and  declined  to  do  so ; 
that  there  was  no  promise  to  re-examine,  and 
that  they  having  finished  with  the  witness,  he 
had  passed  out  of  their  control. 

It  was  admitted  on  the  argument  that  the  wit- 
ness had  not  yet  signed  his  deposition. 

Washington  and  Wiltbank,  for  the  petitioner. 

The  question  is  not  how  shall  a  certain  witness 

be  made  to  appear;  but  must  the  petitioner,  in 

further  cross-examining  him,  be  held  to  have 

made  him  his  own  witness. 

Apart  from  the  equity  founded  on  the  belief 
that  the  witness  would  be  reproduced,  the  re- 


quest would  not  have  been  refused  in  a  common- 
law  trial,  h  fortiori  TkoX  in  proceedings  before  an 
examiner. 

The  exercise  of  the  most  liberal  discretion  in 
favor  of  justice  has  been  enjoined  even  where 
the  evidence  has  closed,  and  the  cause  has  been 
opened  to  the  jury. 

2  Dan.  Chanc.  *II04. 

Alldred  v.  Halliwell,  I  Starkie's  Rep.  95. 
Brown  v,  Giles,  i  Carr.  &  Payne,  118. 

3  Chitty*s  Gen.  Prac.  901,  J  12. 
Browne  v,  Molliston,  3  Wh.  137. 
Devall  V.  Burbridge,  6  W.  &  S.  530, 
Koenigv.  Bauer,  7  Sm.  172. 

And  in  like  circumstances  to  this  case  the 
Supreme  Court  has  examined  the  decision  of  a 
lower  Court,  and  directed  the  granting  of  a  re- 
quest for  the  recall  of  a  witness.  So  there  are 
exceptions  to  the  general  principle  that  a  deci- 
sion as  to  the  recall  of  a  witness  is  an  exercise 
of  discretion  of  the  Court,  and  not  subject  to 
appeal. 

CovanhoYan  v.  Hart,  9  H.  495. 

E,  C,  Mitchelly  contra. 

The  petitioner  having  closed  his  cross-exami- 
nation, or  having  no  re-examination,  has  dis- 
missed the  witness.  We  should  not  be  compelled 
to  be  at  the  burden  of  reproducing  him. 

Nov.  ao,  1880.  The  Court.  After  spend- 
ing four  meetings  before  the  examiner  in  the 
cross-examination  of  the  witness,  and  aAer  hav- 
ing announced  that  they  had  closed,  we  do  not 
think  that  the  petitioners  can  require  the  re- 
spondents to  produce  the  witness  for  further 
cross-examination ;  nor  can  the  expectation  of 
counsel  that  at  the  next  meeting  the  opposite 
side  would  recall  the  witness  for  re-examination, 
confer  such  right. 

But  the  witness  is  bound  to  attend  at  the  in- 
stance of  either  party,  until  his  deposition  has 
been  actually  closed  by  signing.  (Danieli's 
Ch.  Pr.  973.)  If  he  refuses  to  attend  to  be 
cross-examined,  an  application  may  be  made  to 
Court,  and  he  will  then  be  compelled  to  do  what 
the  party  has  a  right  to  require  of  him.  (Coor- 
tenay  ».  Hoskins,  2  Russ.  253 ;  Daniell's  Ch.  P. 
922.)  . 

As  yet,  the  witness  is  in  no  default,  for  it 
does  not  appear  that  his  attendance  lias  been  ^^ 
quested.  The  proper  practice,  we  think,  woukl 
be  that  the  examiner  should  give  notice  to  the 
witness  to  attend  before  him,  at  a  day  to  be  ap- 
pointed, for  the  purpose  of  forther  cross-exami- 
nation. Should  he  fail  to  attend,  upon  certificate 
to  the  Court  from  the  examiner,  the  necessary 
process  will,  on  motion,  and  at  the  expense  of 
the  witness,  be  granted,     (i  Dan.  Ch.  Pr.  891) 

The  order  made  November  8,  1880,  is  re- 
scinded, and  the  petition  dismissed  without  pre- 
judice. 

Opinion  by  Penrose,  J. 
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Oct.  &  Not.  '79,  304.  Oct.  25,  1880. 

Metz  V.  Hipps  et  al. 

Taxes — Treasurer's  sales  of  unseated  lands  for 
--Act  of  March  13, 181S  {6Sm.  L.  2^g) — Re- 
demption— Saving  clause  in  4th  sect,  of  said  Act 
as  to  persons  under  (Usability  does  not  extend 
to  sales  under  Sth  section  and  redemption  there- 
from under  6th  section. 

The  saring  clause  in  sect.  4  of  the  Act  of  March  13, 
181 5  ^6  Sm.  L.  299),  relative  to  the  sale  of  unseated 
lands  (or  taxes,  whereoy  minors  and  insane  persons  whose 
lands  have  been  so  sold  are  entitled  to  two  years  after  re- 
moral  of  their  disability  wherein  to  redeem  the  same,  does 
not  extend  to  cases  of  sales  made  under  the  Jth  sect,  of 
said  Act  to  the  County  Commissioners,  and  to  tne  redemp- 
tion therefrom  as  provided  in  the  6th  sect.   • 

Plaintiff  was  bom  in  185 1.  Her  title  to  the  land  in 
Question  accrued  in  1854.  In  1862  said  land^as  sold 
tor  taxes  in  arrear  in  accordance  with  the  provisions  of  the 
Act  of  March  13,  1815  (6  Sm.  L.  299),  sect,  i,  relative  to 
the  sale  of  unseated  lands  for  taxes.  Said  land  was  bought 
in  by  the  County  Commissioners  in  pursuance  of  sect.  5 
of  said  Act,  ana  by  them  sold  to  one  of  the  defendants  in 
1868.  In  1874  plaintiff,  within  two  years  after  coming  of 
age,  paid  to  the  treasurer  of  the  county  the  full  amount 
necessary  to  redeem  her  interest  in  the  said  land.  In 
ejectment  against  those  claiming  under  the  conveyance 
m>m  the  County  Commissioners : 

Heldf  that  the  attempted  redemption  by  the  plaintiff  was 
too  late,  and  was,  therefore,  inoperative  to  divest  the  de- 
fendanU' title 

Error  to  the  Common  Pleas  of  Cambria 
County. 

Ejectment,  by  Thomas  J.  Metz  and  Jennie 
McM.,  his  wife,  in  right  of  the  said  Jennie,  against 
John  Hipps  and  Uriah  Lloyd,  for  an  undivided 
fourth  part  of  a  certain  tract  of  land  in  Chest 
Township. 

On  the  trial,  before  Oryis,  A.  L.  J.,  it  ap- 
peared, that  the  said  Jennie  was  born  September 
10,  185 1,  that  her  title  to  the  land  in  dispute 
descended  upon  her  in  1854,  upon  the  desuih  of 
her  mother,  who  had  previously  been  seised 
thereof;  that  the  whole  tract,  whereof  the  said 
Jennie  owned  one  undivided  fourth  part,  was 
regularly  assessed  for  taxes  for  the  years  i860 
and  1861,  and  on  June  13,  1862,  was  sold  by 
the  treasurer  of  the  said  county  for  default  in 
payment  of  the  said  taxes,  in  pursuance  of  the 
Tot.  IX.— 21 


Act  of  March  13,  181 5  (6  Sm.  L.  299),  sect,  i, 
regulating  the  sale  of  unseated  lands  for  taxes ; 
that,  in  pursuance  of  the  provisions  of  sects.  5 
and  7  of  the  said  Act,  the  said  land  not  bringing 
at  said  sale  the  full  amount  of  taxes  assessed 
thereon  and  costs,  the  same  was  bought  in  by 
the  Commissioners  of  the  said  county,  and  by 
them  held  until  September  8,  1868,  when  the 
same  was  sold  by  them  at  public  sale,  and  con- 
veyed to  John  Hipps,  one  of  the  defendants ;  and 
that  on  August  25,  1874,  within  two  years  after 
said  Jennie  came  of  age,  she  paid  to  the  county 
treasurer  the  full  amount  necessary  to  redeem 
her  interest  in  the  said  tract  of  land. 

Notice  had  been  given  by  the  plaintiff  of  a 
claim  for  mesne  profits,  and  evidence  was  intro- 
duced in  support  of  the  claim. 

The  Court  directed  a  verdict  for  plaintiff,  re- 
serving the  question  whether  the  redemption 
made  by  the  said  Jennie  on  Augiist  25,  1874, 
was  good  and  valid  in  law  so  as  to  divest  the  de- 
fendants' title  acquired  under  the  sale  by  the 
Commissioners,  September  8,  1868.  Verdict 
for  plaintiff  accordingly,  and  damages  assessed 
at  ^3508. 

The  Court  subsequently  entered  judgment  for* 
the  defendants  on  the  reserved  point,  non  obstante 
veredicto.  The  following  was  the  opinion  of  the 
Court,  delivered  by  Orvis,  A.  L.  J.,  after  stating 
the  facts  of  the  case : — 

.  .  .  If  the  plaintiff  has  the  right  to  re- 
deem this  land  any  time  within  two  years  after 
attaining  her  majority,  judgment  should  b^  en-' 
tered  upon  the  verdict  for  the  plaintiff.  If  her 
right  to  redeem  terminated  at  the  end  of  five 
years  from  the  treasiwer's  sale  to  the  Commis- 
sioners, judgment  should  be  entered  for  the  de- 
fendants, non  obstante  veredicto.  The  decision 
of  this  question  depends  upon  the  proper  con- 
struction of  the  Act  of  March  13,  181 5,  regu- 
lating the  sale  of  unseated  lands  for  taxes.'*' 


*  The  following  are  the  material  provisions  of  the  Act 
of  March  13,  1815  (6  Sm.  L.  299) : — 

Sec.  I.  The  treasurers  of  the  several  counties  in  this 
Commonwealth  shall  be  and  they  are  hereby  respectirely 
authorized  and  directed  ...  at  tihe  expiration  of 
every  two  years  ...  to  make  public  sale  of  the 
whole  or  any  part  of  such  tracts  of  unseated  lands  situate 
in  the  proper  county  as  will  pay  the  arrearages  of  the 
taxes,  any  part  of  which  shall  then  have  remained  due 
and  unpaid  for  the  space  of  one  year  before,  together 
with  all  costs  necessarily  accruing  by  reason  of  such  de- 
linquency, and  to  make  and  execute  a  deed  or  deeds,  in 
fee  simple,  in  the  manner  directed  by  the  Act  to  which 
this  is  a  further  supplement    ... 

Sec  4.  If  the  owner  or  owners  of  lands  sold  as  afore- 
said shall  make  or  caus«  to  be  made,  within  two  years 
after  such  sale,  an  offer  or  legal  tender  of  the  amount  of 
the  taxes  for  which  the  said  lands  were  sold,  and  the 
costs,  together  with  the  additional  sum  of  twenty-five  per 
cent,  on  the  same,  to  the  county  treasurer,  who  is  hereby 
authorized  and  required  to  receive  and  receipt  for  the 
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Does  the  proviso  to  the  4th  section,  extending 
the  time  during  which  certain  classes  of  persons 
under  disability  may  redeem  their  lands  sold  by 
the  treasurer,  extend  to  sales  made  under  the  sth 
section  to  the  County  Commissioners,  and  to  the 
redemption  therefrom  as  provided  for  in  the  6th 
section?  It  seems  somewhat  strange  that  this 
f  question  has  not  arisen  and  been  settled  by  the 
Supreme  Court  long  ago,  when  we  remember 
the  date  of  the  Act  under  which  it  arises.  After 
the  most  careful  examination  of  our  books  of 
reports,  we  are  unable  to  find  that  the  question 
has  ever  before  even  been  mooted.  It  is  true 
that  in  Sidle  v.  Walters  (5  Watts,  389),  and  in 
some  other  cases,  it  is  said  that  unseated  land, 
the  property  of  minors,  sold  for  taxes,  is  subject 
to  be  redeemed  at  any  time  within  two  years 
after  they  respectively  come  of  age.  But  wher- 
ever this  or  similar  Umguage  occurs  it  is  in  the 
decision  of  cases  where  the  land  was  sold  to  indi- 
viduals and  not  to  the  county.  It  is  equally 
true  that  in  Steiner  v,  Coxe  (4  Barr,  13),  and  in 
many  subsequent  cases,  the  Supreme  Court  has 
held  that  after  the  lapse  of  five  years  from  a 
treasurer's  sale  to  the  Commissioners  the  title  of 
the  county  becomes  absolute.  But  in  all  these 
cases  the  former  owner  was  under  no  disability, 

same  and  to  pay  it  over  to  the  said  purchaser  on  demand 
.  .  .  said  owner  or  owners  shall  be  entitled  to  re- 
cover the  same  by  due  course  of  law.  .  .  .  And  it  is 
hereby  declared  that  no  .  .  .  irregularity  in  thetissess- 
ment  or  in  the  process  or  otherwise  ^U  be  construed  or 
taken  to  affect  tne  title  of  the  purchaser,  but  the  same  shall 
be  declared  to  be  good  and  legal:  Prcinded,  That,  where 
the  owner  or  owners  of  lands  sold  as  aforesaid  shall  at  the 
time  of  such  sale  be  an  orphan  or  orphans  or  insane,  and 
residing  within  the  United  States,  two  years  after  such 
disability  is  removed  shall  be  allowed  such  person  or  per- 
sons, their  heirs  or  legal  representatives,  to  bring  their  suit 
or  action  for  recovery  of  the  lands  so  sold;  but  where  the 
recovery  is  effected  in  such  cases,  the  value  of  the  improve- 
ments made  on  the  land  so  sold,  after  the  sale  thereof, 
shall  be  ascertained  by  the  jury  tiying  the  action  for  re- 
covery and  paid  by  the  person  or  persons  recovering  the 
same  before  ne,  she,  or  they  shall  obtain  possession  of  the 
lands  so  recovered. 

Sec.  5.  If  any  tract  of  unseated  land  hereafter  to  be 
sold  for  taxes  due  at  this  time  or  which  shall  hereafter  be 
imposed  shall  not  have  bidden  for  it  a  sum  equal  to  the 
whole  amount  of  taxes  for  which  it  shall  have  been  ad- 
vertised, and  the  costs  accrued,  then  and  in  that  case  it 
shall  be  the  duty  of  the  Commissioners  of  the  proper 
county,  or  any  of  them,  to  bid  off  the  same,  and  a  deed 
shall  thereupon  be  made  by  the  treasurer  to  the  Commis- 
sioners for  the  time  being  and  to  their  successors  in  office, 
to  and  for  the  use  of  the  proper  county,  and  it  shall  be 
the  duty  of  the  Commissioners  to  provide  a  book  wherein 
shall  be  entered  the  name  of  the  person  as  whose  estate 
the  same  shall  have  been  sold,  the  quantity  of  land,  and 
the  amount  of  taxes  it  was  sold  for,  and  every  such  tract 
of  land  shall  not  thereafter  so  long  as  the  same  shall  re- 
main the  property  of  the  connty  be  charged  in  the  dupli- 
cate of  the  proper  collector,  but  for  five  years  next  follow- 
ing such  sale,  if  it  shall  so  long  remain  unredeemed,  the 
Commissioners  shall,  in  separate  columns  in  the  same 


and  of  course  the  Judges  delivering  the  opinions 
had  not  in  their  minds  the  question  raised  in  this 
case.  From  the  £act  that  this  question  seoDS 
never  to  have  been  before  raised,  we  at  first  were 
inclined  to  infer  that  it  was  so  clear  and  plain 
that  all  lawyers  agreed  about  it ;  but  to  our  sur- 
prise, on  submitting  the  question  to  several  emi- 
nent and  learned  land-lawyers,  we  found  thej 
divided  nearly  equally  in  their  construction  of 
the  Act  in  this  particular.  We  are  therefore  left 
to  come  to  the  best  conclusion  we  may,  after  as 
thorough  consideration  as  we  have  been  able  to 
give  the  subject. 

A  literal  reading  of  the  proviso  of  the  4tli 
section  of  the  Act  would  make  it  apply  only  to 
the  redemption  provided  for  in  the  body  of  the 
section.  .  .  .  This  would  look  as  thon^ 
the  proviso  referred  only  to  the  kind  of  saks 
from  which  the  owners  not  imder  disability  had 
to  redeem  within  two  years  by  paying  the  taxes, 
costs,  and  twenty-five  percent,  on  the  same. 

The  counsel  for  the  plaintiff,  however,  con- 
tend that  this  would  be  too  narrow  and  tedmical 
a  mode  of  reading  the  statute — that  it  is  to  be 
considered  as  a  whole,  and  the  words  of  this 
proviso  should  have  the  same  force  and  effect  as 
though  they  were  in  a  section  by  themselves  at 

book,  charge  every  such  tract  of  land  with  reasonible 
county  and  road  tax,  according  to  the  quality  of  the  said 
land,  not  exceeding  in  any  case  the  sum  of  six  doUais  for 
every  hundred  acres. 

Sec.  6.  That  the  right  of  redemption  shall  remain  in  the 
real  owner  of  such  land  for  five  years  after  such  sale,  sad 
on  paying  the  treasurer  of  the  county  all  the  taxes  and 
costs  due  thereon  at  the  time  of  sale,  and  interest  therefcr 
for  the  same  time,  and  also  the  taxes  which  shall  hvre 
been  assessed  thereon  from  year  to  year  after  the  sale, 
and  interest  of  each  assessment  to  be  counted  from  tk 
time  it  ought  to  have  been  paid,  and  on  production  of  the 
treasurer's  receipt,  the  Commissioner  shall,  by  deed  pdl, 
endorsed  on  the  back  of  the  treasurer's  deed  to  them,  coo- 
vey  to  the  person  who  shall  have  been  the  owner  of  tbe 
land  at  the  time  of  sale,  or  his  legal  representattve,  all  tbe 
right  and  title  which  the  county  may  have  acquired  aader 
such  sale  as  aforesaid;  the  moneys  to  received  foriW 
taxes  shall  be  paid  to  the  supervisors  of  the  roads  of  tbe 
township.     .     •     . 

Sec  7.  That,  if  the  owner  of  any  such  land  shall  not 
redeem  the  same  within  the  p^od  aforesaid,  it  sbaO 
thereafter  be  lawful  for  the  Commissioners  to  sdl  any  sad 
lands  by  public  tale,  and  make  a  deed  therefor  to  iSit  pur- 
chaser, which  shall  be  available  in  law,  as  well  against  the 
county  as  against  the  person  or  persons  as  whose  estate  tlie 
same  had  l^en  sold,  but  no  tract  shall  be  sold  for  a  m 
less  than  the  amount  of  taxes,  costs,  and  interest,  wkidi 
shall  be  due  at  the  time  of  such  sale  by  the  CommissioB- 
ers,  and  such  land  shall  thereafter  be  charged  by  the  tow- 
ship  assessors  in  the  name  of  such  last  purchaser  or  r^ 
deemer,  and  shall  again  be  liable  to  be  assessed  and  sold 
for  taxes,  agreeably  to  this  Act  and  the  Act  to  whidi  this 
Act  is  a  supplement 

N.  B.— By  the  Act  of  April  25,  1850,  J  30  (P.  L.  S74). 
it  is  enacted  that  the  words  **  orphan  or  orphans,'*  in  the 
4th  section  of  the  above  Act,  shall  be  taken  and  constncd 
to  mean  <<  minor  or  minors." 
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the  end  of  the  Act ;  in  which  case  they  would 
undoubtedly  apply  to  all  sales  made  in  pursuance 
of  any  section  of  the  Act.  That  the  general  pur- 
pose of  the  law  was  to  enforce  the  payment  of 
taxes,  and  not  to  forfeit  or  confiscate  the  estates 
of  citizens;  that  the  right  of  redemption  is  an 
equitable  and  beneficial  one,  and  should  not  be 
narrowed  by  construction.  (Patterson  v,  Brin- 
dle,  9  Watts,  98;  Dubois  v,  Hepburn,  10  Peters, 
I ;  Jenks  p.  Wright,  11  P.  F.iSmith,  410 ;  Lynch 
V,  Brudie,  13  Id.  206.)  That  die  general 
policy  of  our  law  has  been  to  preserve  and  prQ- 
tect  the  rights  of  minors  and  others  under  disa- 
bility, especially  from  all  species  of  forfeiture  by 
reason  of  laches.  That  no  good  reason  can  be 
assigned  for  denying  the  same  privileges  to 
minors  when  their  lands  are  sold  to  the  county, 
which  the  Act  undoubtedly  gives  them  if  the  same 
lands  were  sold  to  individuals.  That  the  pro- 
visions of  the  4th  section  of  the  Act,  which 
cures  all  defects  in  the  form  of  sales  of  unseated 
lands  for  taxes,  has  been  repeatedly  held  by  the 
Supreme  Court  to  apply  to  sales  made  to  the 
Commissioners  under  the  5th  section.  (Peters 
V,  Heasley,  10  Watts,  208 ;  Lee  v,  Jeddo  Coal 
Co.,  4  Weekly  Notes,  231 ;  Huston  v.  Foster, 
I  Watts,  477 ;  Laird  r.  Hiester,  12  Harris,  452 ; 
and  many  other  cases.^  That,  if  the  provision 
curing  defects  in  the  forms  of  sales  of  unseated 
lands  contained  in  the  4th  section  applies  to 
all  sales  made  in  pursuance  of  the  Act  whether 
made  to  individuals  or  to  the  Commissioners,  a 
fortiori  the  provision  in  favor  of  minors  in  the 
same  section  should  apply  to  all  sales  under  the 
Act,  even  though  made  to  the  county. 

We  have  given  these  several  arguments  due 
consideration,  and  though  many  of  them  might 
be  sufficient  if  addressed  to  the  Legislature  to 
mduce  that  body  to  change  the  law  so  as  to  pre- 
serve the  rights  of  minors  when  their  lands  are 
sold  to  the  county,  yet  we  are  not  convinced  by 
them  that  the  Legislature  by  the  enactment  of 
March  13,  1815,  did  so  make  the  law.  A  care- 
ful reading  of  the  entire  Act  brings  our  mind  to 
the  opposite  conclusion.  ...  It  would  be 
difficult  to  imagine  what  words  the  Legislature 
could  have  used  to  limit  the  right  of  redemption 
to  five  years  in  cases  of  land  bought  by  the  com- 
missioners, regardless  of  the  age  and  condition  of 
the  former  owner,  if  the  language  ...  is 
liable  to  a  different  construction.  *The  right 
of  redemption  shall  remain  in  the  real  owner  of 
such  land  for  five  years  after  such  sale,'  is  as 
clear  and  conclusive  as  if  the  words  and  no  longer 
had  been  added ;  and  as  no  exception  is  made  in 
favor  of  minors  or  insane  persons  in  respect  to 
this  right  of  redemption,  we  must  presume  the 
Legisliuure  intended  there  should  be  none.  It 
must  be  borne  in  mind  that  the  rights  of  all  par- 
ties under  tax  sales  in  Pennsylvania^  including 


the  right  of  the  owner  to  redeem,  is  purely  statu- 
tory, and  while  we  may  not  abridge  or  narrow 
the  right  of  redemption  by  construction,  neither 
can  we  extend  it  to  any  cases  in  which  the  Leg- 
islature has  not  seen  fit  to  give  it.  It  is  not  per- 
tinent to  say  that  the  minor  is  as  much  entitled 
to  it  in  this  case  as  if  the  land  had  been  sold  by 
the  treasurer  to  an  individual.  Why  the  Legis- 
lature gave  it  in  the  one  case  and  did  not  give  it 
in  the  other,  we  may  not  be  able  at  this  late  day 
to  ascertain.  But  if  it  were  necessary  to  give  a 
reason,  one  might  be  found  in  the  fact  that  as  to 
all  lands  bought  by  the  Commissioners,  the  terms 
of  redemption  were  made  easier  by  not  requiring 
the  twenty-five  per  cent,  additional  to  the  taxes 
and  costs  to  be  paid,  but  only  simple  interest, 
and  the  time  for  redemption  was  extended  from 
two  to  five  years,  which  the  Legislature  may  have 
thought  was  sufficient  for  persons  under  disability, 
they  generally  having  guardians  or  committees  to 
look  after  their  estates;  especially  as  the  lands 
that  would  be  thus  bought  by  the  Commissioners 
were  only  those  of  so  little  value  that  no  indi- 
vidual would  bid  the  taxes  and  costs  for  them. 

If  any  further  argument  than  that  found  in  the 
words  of  the  Act  were  necessary  to  show  that  the 
Legislature  did  not  contemplate  that  the  right  to 
redeem  from  a  treasurer's  sale  to  the  Commis- 
sioners could  exist  in  any  owner  beyond  the 
period  of  five  years,  it  may  be  found  in  the  ab- 
sence of  all  provisions  in  the  Act  which  would  be 
necessary  if  such  right  survived.  If  the  infant 
or  insane  owner  of  a  tract  ^f  land  sold  to  the 
Commissioners  has  the  right  to  redeem  after  the 
expiration  of  five  years,  one  of  two  consequences 
must  necessarily  follow :  either,  first,  the  Commis- 
sioners may  not  sell  such  tract  at  alias  long  as  the 
right  of  redemption  exists,  viz. :  until  the  former 
owner  shall  have  arrived  at  the  age  of  twenty-three 
if  he  was  a  minor,  or  until  he  recovered  his  reason 
if  he  had  been  insane ;  or  secondly,  the  Commis- 
sioners may  sell  at  the  expiration  of  five  years 
after  their  purchase,  in  which  case  their  vendee 
would  take  the  land  subject  to  the  right  of  the 
former  owner  still  to  redeem.  If  we  assume  the 
first  to  be  true,  it  would  then  clearly  be  the  duty 
of  the  County  Commissioners,  whenever  they  pur- 
chased a  tract  of  land  at  treasurer's  sale,  to  make 
inquiries  and  ascertain  the  age  and  condition  of 
the  former  owner  in  order  that  they  might  know 
when  his  right  of  redemption  would  expire.  In 
many  instances  this  would  be  impossible  for  them 
to  do,  as  the  land  might  not  have  been  assessed 
in  the  name  of  the  real  owner,  who  may  be  a 
non-resident  of  the  county  and  his  title  deeds 
may  not  have  been  placed  on  record.  Besides, 
this  duty  would  be  entirely  foreign  to  the  ordi- 
nary official  duties  of  County  Commissioners. 
It  is,  however,  sufficient  to  say  that  no  such  duty 
was  imposed  on  them  by  the  Act  either  in  express 
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words  or  by  necessary  implication,  for  they  are 
clearly  authorized  to  sell  every  tract  of  unseated 
land  *  if  the  owner  of  any  such  land  shall  not 
redeem  the  same  within  the  period  aforesaid/ 
/.  e,y  within  five  years  after  the  treasurer's  sale. 

If,  therefore,  the  right  of  redemption  in  any 
case  survives  this  period,  the  Commissioners  may 
sell,  but  the  purchaser  takes  the  land  subject  still 
to  the  right  of  the  former  owner  to  redeem  from 
the  treasurer's  sale.  If  a  redemption  should  be 
made  under  such  circumstances,  to  whom  would 
the  redemption  money  belong?  Not  to  the 
county  and  supervisors  of  the  roads,  for  they 
have  already  received  all  that  was  due  the  public 
from  the  proceeds  of  the  Commissioners*  sale. 
It  may  be  said  that  in  equity  it  belongs  to  the 
purchaser  at  the  Commissioners'  sale,  as  he  has 
already  paid  the  same  taxes  and  costs  into  the 
county  treasury;  but  the  county  treasurer  is  not 
authorized  or  required  to  pay  this  redemption 
to  him,  as  he  is  to  pay  the  redemption  money 
to  the  purchaser  at  treasurer's  sale  under  the  4th 
section  of  this  Act.  But,  even  i  f  we  concede  that 
the  vendee  of  the  county  would  be  entitled  to 
this  redemption  money,  it  might  not  compensate 
him  for  the  amount  he  paid  the  county  for  the 
land.  In  consequence  of  the  restriction  in  the 
7  th  section  he  could  not  purchase  it  for  /ess 
than  the  taxes,  costs,  and  interest;  he  might  pay 

much  more Clearly  this  Act  does 

not  require  the  county  to  refund  the  money;  the 
former  owner  is  only  required  to  pay  the  taxes, 
costs,  and  interest,  and  yet  the  purchaser  at  Com- 
missioners' sale  loses  his  title  by  a  redemption 
without  having  the  money  which  he  paid  refunded 
to  him.  It  may  be  said  that  he  purchased  at  his 
own  risk,  and  if  he  gets  no  title  it  is  his  own  loss. 
It  is  true  that  in  all  Commissioners'  sales  the  rule 
of  caveat  emptor  applies.  The  purchaser  neces- 
sarily runs  the  risk  of  the  existence  and  value  of 
the  tract  and  the  validity  of  the  title.  He  simply 
purchases  and  pays  for  the  title  which  the  county 
has;  if  he  gets  this  he  must  be  satisfied,  whether 
it  is  valuable  or  not.  But  surely  the  law  will  not 
provide  to  take  that  title  from  him  by  a  subse- 
quent redemption  without  at  the  same  time  pro- 
viding to  restore  to  him  the  consideration  which 
he  paid  for  it.  The  very  absence  of  all  provisions 
in  the  Act  for  adjusting  the  equities  between  the 
former  owner,  the  county,  and  the  purchaser  at 
Commissioners'  sale,  in  case  a  tract  of  land  was 
redeemed  from  the  sale  by  the  treasurer  to  the 
Commissioners  after  the  Commissioners  had  regu- 
larly re-sold  the  same,  is  conclusive  to  our  mind 
that  the  Legislature  never  intended  any  such 
right  of  redemption  to  exist.  As  long  as  the 
county  continues  to  own  lands  purchased  by  the 
Commissioners  at  treasurer's  sales,  the  owner  may 
redeem  with  the  consent  of  the  Commissioners, 
idthough  more  than  five  years  may  have  elapsed 


since  their  purchase.  (Steiner  v,  Coxe,  supra; 
Coxe  V,  Wolcot  &  Smith,  3  Casey  154.)  But 
after  the  Commissioners  have  regularly  sold  the 
land  at  public  sale,  no  act  of  theirs  or  of  the 
county  treasurer  in  receiving  redemption  monqr 
can  defeat  the  title  of  the  county's  vendee. 
(Diamond  Coal  Co.  v.  Fisher,  7  Harris,  267.) 

We  are,  therefore,  brought  to  the  conclusion 
that  the  redemption  by  the  plaintiff  of  the  undi- 
vided one-fourth  of  the  James  Hunter  tract  on 
the  twenty-fifthday  of  August,  A.  D.  1874,  more 
than  twelve  years  after  the  treasurer's  sale  to  Ac 
County  Commissioners,  and  nearly  six  years  after 
the  Commissioners  had  sold  to  John  Hipps,  one 
of  the  defendents,  was  without  legal  warrant  or 
authority,  and  therefore  inoperative  to  dive^  Ae 
defendants'  title.    .     .     . 

Plaintiff  toqk  this  writ,  assigning  for  error  the 
entry  of  judgment  for  defendants  non  obstante 
veredicto. 

Samuel  S.  Blair,  for  plaintiff  in  error. 

W.  Horace  Rose  (with  him  i^  A.  Shoemaker), 
for  defendants  in  error. 

Nov.  8,  1880.  The  Court.  It  seems 
scarcely  necessary  to  add  anything  to  the  dear 
and  able  opinion  of  the  learned  Judge  of  the 
Court  below,  which  we  adopt  as  the  opinion  of 
this  Court.  Limitations  of  remedies  are  purely 
statutory.  While  it  may  well  be  doubled  whether 
the  Legislature  could  enact  an  immediate  bar  to 
any  existing  right,  yet  it  is  clearly  settled  that 
to  prescribe  the  period  within  which  any  right 
may  be  enforced  is  within  their  power.  They 
may  or  may  not  except  disabilities,  according  to 
their  pleasure.  If  they  omit  to  say  anything 
upon  the  subject,  there  is  no  power  in  the  Courts 
to  supply  what  may  have  been  an  accidental  or 
intentional  omission.  The  case  of  Warfield  v. 
Fox  (3  P.  F.  Smith,  382)  strongly  illustrates 
this  doctrine.  There  it  was  expressly  ruled  that 
a  saving  from  the  operation  of  statutes  for  dis- 
abilities must  be  expressed,  or  it  does  not  exist. 
It  is  true  that  some  pains  was  taken  to  show,  in 
the  opinion,  that  the  statute  there  in  question 
did  not  purport  to  be  a  supplement  to  the  gene- 
ral Act  of  1785,  but  that  was  merely  an  answer 
to  the  argument  that  the  disabilities  of  that  Act 
were  impliedly  incorporated  with  it.  We  do  net 
understand  from  it  that  if  it  had  been  a  supple- 
ment to  the  Act  of  1785,  the  determination 
would  have  been  different.  All  Acts  of  limita- 
tion are  in  pari  mater ia,  and  the  same  princi- 
ples of  construction  are  to  be  applied.  If  they 
were  to  be  consolidated  into  one  statute,  it 
would  not  follow  that  a  saving  of  disabilities 
specially  enacted  as  to  one  class  of  subjects 
would  be  applied  as  to  all  others.  If  the  first 
section  of  such  a  statute  related  to  limitation  of 
actions  for  lands,  and  contained  a  saving  of  dis- 
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abilities,  it  would  not  follow  that  such  a  saving 
would  be  implied  as  to  personal  actions.  Each 
subject-matter  must  be  considered  as  distinct. 
Had  the  seventh  section  of  the  Act  of  April  22, 
1856,  been  a  subsequent  section  of  such  a  statute, 
it  would  not  be  a  sound  construction  to  import 
into  it  the  saving  of  disabilities  contained  in  the 
first,  unless  tliere  was  some  reference  to  it.  The 
argument  of  the  learned  counsel  of  the  plaintiff 
in  error,  that  the  fourth  and  seventh  sections  of 
the  Act  of  1 81 5,  being  part  of  the  same  statute, 
are  to  be  construed  as  if  the  seventh  section  was 
a  mere  supplement  to  the  fourth,  is,  therefore, 
more  ingenious  than  sound.  They  relate  to  dif- 
ferent subjects ;  the  one  to  sales  by  the  treasurer 
to  individuals  in  which  a  period  of  two  years  is 
allowed  for  redemption,  the  other  a  sale  to  the 
Commissioners  in  which  the  period  is  extended 
to  five  years.  In  the  fourth  section  the  saving 
of  disabilities  is  expressly  limited  to  sales  as 
aforesaid xoBAt  by  the  treasurer.  In  the  seventh 
section,  there  is  no  saving  of  disabilities.  It  is 
useless  to  speculate  as  to  what  may  have  been 
the  reason  of  this  distinction.  If  there  were  no 
reason,  or  a  bad  one,  it  would  make  no  differ- 
ence. It  is  enough  to  say  that  such  was  the  will 
of  the  law-makers.  Besides  the  incongruities 
pointed  out  in  the  opinion  of  the  learned  Judge 
below,  it  is  enough  to  say  that  they  may  have 
meant  that,  to  secure  a  full  price  for  lands  held 
by  the  county,  the  purchasers  should  have  a  clear 
and  indefeasible  title,  and  thus  the  public  treas- 
ury be  benefited. 

Judgment  affirmed. 

Opinion  by  Sharswood,  C.  J. 


Jtn.  '80,  235.  March  31, 1880. 

James  v.  National  Bviilding  Association. 

Principal  and  agent — Representations  of  agent — 
When  binding  upon  principal— Building  asso- 
nations — Maxim  Qui  sentit  commodum  sentire 
debet  et  onus. 

Where  one  through  the  representations  of  a  secretary 
of  a  boilding  association  is  induced  to  become  a  surety 
upon  a  promissory  note,  the  association  cannot  set  up  a 
want  of  authority  in  the  secretary  to  make  the  contract  as 
tgainst  a  defence  made  under  the  terms  of  the  agreement. 
It  cannot  have  the  benefit  of  the  security  and  at  the  same 
time  repudiate  the  contract  by  means  of  which  it  was  ob- 
tained. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

Feigned  issue,  framed  between  the  National 
BuiWing  Association  plaintiff,  and  David  L. 
James  and  David  T.  Jones  defendants,  to  deter- 
miae  the  liability  of  the  latter  as  surety  upon  a 


promissory  note  given  by  James  to  the  associa- 
tion. 

In  May,  1870,  David  L.  James  borrowed  from 
the  building  association,  which  was  then  unincor- 
porated, the  sum  of  ?68o,  giving  his  note  for 
^1000,  the  difference  in  amounts  being  the  pre- 
mium which,  under  I  the  regulations  of  the  asso- 
ciation, he  paid  for  the  use  of  the  money.  David 
T.  Jones  became  surety  upon  this  note,  upon  the 
verbal  assurance  of  the  secretary  of  the  associa- 
tion that  he  would  only  be  held  liable  for  two  or 
three  months,  or  until  James  could  obtain  a  policy 
of  insurance  on  his  house  and  deposit  it  with  the 
association.  The  policy  was  subsequently  ob- 
tained and  deposited  with  the  association,  where- 
upon Jones  demanded  a  release  from  the  secre- 
tary, who  said  he  would  give  it  to  him,  but  never 
did  so.  Subsequently,  Jones  again  demanded 
to  be  released,  stated  that  he  considered  himself 
free  from  his  obligation,  and  notified  the  associa- 
tion that  it  must  look  to  Mr.  James  for  its  money. 
Judgment  had  been  previously  entered  up  upon 
the  note  against  James  maker,  and  Tones  as  surety. 
Upon  a  scire  facias  to  revive  the  same,  Jones 
obtained  a  rule  to  open  the  judgment  and  let  him 
into  a  defence,  which  rule  was  made  absolute  and 
this  issue  framed,  which  was  referred  to  a  referee 
(Jas.  H.  Torrey),  who  found  the  facts  substan- 
tially as  above  set  forth,  and  reported  the  follow- 
ing conclusion  of  law :  That,  as  Jones  and  James 
were  members  of  the  unincorporated  association, 
*'  D.  T.  Jones,  the  surety,  is  estopped  to  set  up 
as  a  defence  to  this  action  the  fraudulent  repre- 
sentations of  the  agent  of  the  association.*'  He 
therefore  found  for  the  plaintiff. 

No  exceptions  were  filed  to  the  referee's  find- 
ing of  facts^  and  on  exceptions  to  his  conclu- 
sion of  law,  as  above  stated,  the  Court  (Hand, 
J.)  confirmed  the  finding  of  the  referee,  and 
entered  judgment  against  D.  T.  Jones.  The 
defendant  took  this  writ,  assigning  for  error  the 
overruling  of  the  exceptions  and  the  confirma- 
tion of  the  auditor's  report  as  above  set  forth. 

D.  Z.  James  and  David  T,  Jones ^  for  plain- 
tiff in  error. 

Lemuel  Amerman^  for  defendant  in  error. 

May  3,  1880.  The  Court.  The  learned 
referee  found  as  matter  of  £act*,  that,  at  the  time 
the  note  in  controversy  was  executed,  J.  M.  C. 
Kanck,  the  secretary  of  the  building  association, 
represented  to  David  T.  Jones,  the  surety  in  said 
note,  that  he  would  only  be  security  on  the  loan 
for  about  three  months,  or  imtil  Mr.  James,  the 
principal,  could  get  an  insurance  policy  on  his 
house  and  deposit  it  with  the  association;  that, 
about  ten  weeks  after,  Mr.  James  procured  a 
policy  of  insurance  on  his  house  and  deposited 
it  with  the  association,  and  that  soon  after  Mr. 
Jones  demanded  of  Mr.  Ranck^  a  compliance 
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with  his  agreement  and  a  release  of  his  (Jones*) 
obligation  as  surety,  and  that  Mr.  Kanck  again 
assured  him  that  he  should  be  released. 

The  referee's  finding  of  the  law  is  not  so  satis- 
factory. It  was,  "That  D.  T.  Jones,  the  siurety, 
is  estopped  to  set  up,  as  a  defence  to  this  action, 
the  fraudulent  representations  of  the  agent  of  the 
association."  The  Court  below  sustained  the 
finding  of  the  referee  upon  the  law.  No  excep- 
tions were  filed  to  his  finding  of  facts. 

The  contention  on  the  part  of  the  association 
plaintiff  is,  that  the  secretary  had  no  authority 
to  make  the  representations  by  which  Jones  was 
induced  to  sign  the  note  as  surety ;  that  it  was, 
therefore,  a  fraud  and  not  binding  on  said  asso- 
ciation. That  is  to  say,  the  latter  would  repudi- 
ate the  fraud,  and  yet  hold  on  to  its  fruits.  This 
cannot  be  done.  Common  honesty  and  the  law 
of  the  land  alike  forbid  it.  Whether  the  asso- 
ciation was  incorporated  or  unincorporated; 
whether  the  secretary  was  or  was  not  authorized 
to  make  the  representations  to  Jones,  it  is  clear 
the  association  cannot  have  the  benefit  of  the 
security  and  at  the  same  time  repudiate  the  con- 
tract by  means  of  which  they  obtained  it.  No 
principle  of  law  is  better  settled  than  that  a  man 
cannot  reap  the  fruits  of  his  agent's  fraud.  (Mus- 
serr.  Hyde,  2  W.  &  S.  314;  Hunt  v.  Moore, 
2  Barr,  105;  Mundorff  z^.  Wickersham,  13  P. 
F.  S.  87  ;  Keough  v.  Leslie,  8  W.  N.  172.)  The 
association  took  this  security  ^um  onerey  and  the 
maxim  qui  sentit  commodum  sentire  debet  et  onus 
applies. 

The  judgment  is  reversed  as  to  David  T.  Jones, 
the  surety. 

Opinion  by  Paxson,  J.     Green,  J.,  absent. 

[See  next  case.] 


May,  '80,  144.  June  8,  1880. 

Gass  V.  Citizens'  Building  and  Loan 

Association. 

Building  associations  —  When  not  bound  by 
agreements  of  their  agent — Parol  agreement  to 
vary  written  contract — Sufficiency  of  evidence 
to  establish, 

VThtre  a  surety  on  a  bond  to  a  building  association  at- 
tempts to  set  up  a  defence  thereto  by  virtue  of  an  agree- 
ment, made  with  the  agent  of  the  association,  to  the  effect 
that  upon  the  happening  of  a  certain  contingency  he  should 
be  released  from  liability,  he  must  establish  that  the  agree- 
ment existed  within  the  knowledge  of  the  ofiBcers  of  the 
association,  or  that  the  agent  was  acting  at  the  time  within 
the  scope  of  his  authority,  or  that  his  declturations  were 
made  in  the  course  of  business  which  he  was  authorized 
to  transact,  and  that  the  contingency  has  occurred. 

In  this  case  the  evidence  was  insufficient  to  support  such 
a  defence. 

Error  to  the  Common  Pleas  of  Northumber- 
land County. 


Feigned  issue,  between  Martin  Gass,  plaintiff, 
and  the  Citizens'  Building  and  Loan  Association 
of  Centralia,  defendant,  to  determine  whether  a 
certain  judgment  of  the  Association  against  Gass 
has  been  paid  or  satisfied,  or  whether  he  has  been 
released  or  discharged  from  the  payment  of  the 
same. 

The  following  were  the  iacts  upon  which  the 
issue  was  framed : —  ' 

In  February,  1873,  J.  J.  Hoagland  applied  to 
the  Citizens'  Building  and  Loan  Association  of 
Centralia,  the  defendant  in  this  issue,  for  ten 
loans  of  1 200  each,  amounting  in  the  aggregate 
to  1 2000 ;  when  tlie  board  of  directors  decided  to 
grant  him  four  loans,  or  |8oo  thereof,  upon  the 
security  of  his  own  property  in  Columbia 
County,  and,  inasmuch  as  there  was  at  that  time 
a  prior  lien  in  favor  of  the  Centralia  Mutual  Sav- 
ing Fund  Association,  against  Hoagland's  pro- 
perty, the  loan  association  requested  him  to  give 
them  additional  security  for  the  remaining  <«  six 
loans"  or  I1200.  Hoagland  thereupon  offered 
his  father-in-law,  Martin  Gass,  as  his  surety,  and 
the  association,  after  examining  his  property, 
accepted  him,  and  a  bond  and  mortgage  was  duly 
executed,  with  Hoagland  as  principal  and  Gass  as 
surety,  thereon.  Judgment  was  subsequendy 
entered  upon  the  bond  by  virtue  of  a  warrant  of 
attorney  contained  therein. 

On  November  21,  1877,  Martin  Gass  pre- 
sented his  petition  to  the  Court,  asking  that  this 
judgment  should  be  stricken  off,  or  opened,  and 
he  be  let  into  a  defence.  The  Court,  upon  hear- 
ing, opened  the  judgment  and  made  the  rule 
al]6olute. 

Upon  the  trial  of  the  issue,  before  Rocke- 
feller, P.  J. ,  Martin  Gass  offered  to  prove  a  parol 
agreement,  contemporaneous  with  the  execution 
of  the  bond,  of  the  following  nature  :  that,  when 
he  agreed  with  J.  J,  Hoagland  to  become  his 
surety,  he  was  informed  by  him  that  the  asso- 
ciation had  agreed  to  hold  him  liable  as  surety 
only  until  the  lien  of  the  Centralia  Mutual  Sav- 
ing Fund  Association  against  Hoagland's  pro- 
perty expired,  or  when  the  "Old  Fund,"  as  it 
was  called,  ran  out.  In  support  of  the  agreement 
he  offered  in  evidence  a  certified  copy  of  the 
record  of  the  Common  Pleas  of  Columbia  County, 
by  which  it  appeared  that  the  judgment  in  fiivor  of 
the  Saving  Fund  against  J.  J.  Hoagland,  entered 
March  13, 187 1,  was  not  revived,  and  that  there- 
fore the  lien  thereof  against  the  property  of  Hoag- 
land expired  on  March  13, 1875.  J.  J.  Hoagland, 
a  witness  for  plaintiff,  testified  as  follows : — 

«*Mr.  Gass  was  to  be  released  when  the  old 
fund  ran  out ;  the  last  payment  on  the  old  fund 
ran  out  in  January,  1874;  it  has  not  run  out; 
they  are  trying  to  make  an  assessment  now;  I 
am  secretary  of  the  company  now ;  the  old  asso- 
ciation had  nm  out  in  January,  1874,  as  we  sup- 
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posed;  there  are  debts  now  standing  that  we  are 
trying  to  collect,  and  there  is  some  property  to 
be  sold;  the  old  association  has  issued  notices 
to  members  to  pay  in  one  or  two  payments  to 
pay  off  the  shares.  ...  I  would  not  con- 
sider the  old  association  finally  settled  until  all 
the  judgments  and  property  had  been  sold  and 
collected  in ;  ...  I  told  Gass  they  agreed 
to  release  him  when  the  old  fund  ran  out ;  all 
the  information  Gass  had  about  this  matter  he 
received  from  me ;  I  presume  that  this  last  loan 
was  made  on  the  strength  of  Gass  going  bail." 

T.  P.  Hoagland,  also  a  witness  for  the  plain- 
tiff, testified  as  follows:  *'I  was  secretary  of 
the  association  at  the  time  the  loan  was  made 
to  xny  father,  J.  J.  Hoagland;  I  think  there 
was  ten  shares  loaned  to  him,  I2000;  Mar- 
tin Gass  was  offered  as  bail  on  six  shares,  or 
^1200  of  the  1 2000;  the  board  of  directors 
decided  to  give  J.  J.  Hoagland  a  loan  of  ^800 
upon  his  own  security,  and  for  the  balance 
^1200  (six  shares)  he  was  to  give  Martin  Gass 
as  seciuity ;  that  was  the  only  thing  that  was  em- 
bodied in  the  motion,  though  there  was  a  gen- 
eral conversation  taking  place  in  the  room  that 
if  the  old  saving  fund  should  expire  he  would 
be  released;  Martin  Gass  was  to  be  released; 
that  was  not  embodied  in  the  regular  motion  for 
the  loan ;  that  was  the  conversation  through  the 
room  by  the  board  of  directors,  directors  of  the 
Citizens'  Building  and  Loan  Association;  the 
old  fund  was  called,  I  believe,  the  Centralia  Mu- 
tual Saving  Fund  Association.  .  .  .  The 
board  of  oirectors  did  not  authorize  me  to  in- 
form Mr.  Gass  on  the  subject  of  release  at  any 
time;  I  had  no  authority  whatever  from  the 
board  to  go  to  him;  I  went  at  the  request  of 
their  attorney,  who  was  called  out  of  town ;  J. 
Harry  James  was  their  attorney  at  that  time ;  I 
did  not  communicate  to  the  other  members  of 
the  board  of  directors  at  a  meeting  what  my 
father  had  told  me  relative  to  the  conversation 
he  had  with  Mr.  Gass ;  I  don't  think  my  father 
was  a  member  of  the  board  at  the  time  of  this 
conversation  relative  to  the  release." 

The  plaintiff  testified  as  follows :  ''  I  was  asked 
to  execute  the  bond  as  bail  for  J.  J.  Hoagland ; 
T.  P.  Hoagland  came  there  for  me  to  sign  that 
bond  and  mortgage;  I  understood  him  to  say 
that  the  board  (some  of  them)  had  sent  him ;  he 
told  me  he  was  *  secretary  of  the  association ;'  I 
asked  him  whether  the  understanding  was  that  I 
was  to  be  released  when  the  loan  on  the  old 
saving  fund  expired,  and  he  told  me,  *Yes,  if 
the  old  saving  fund  against  J.  J.  Hoagland  ex- 
pired ;'  and  he  said  *  that  was  the  understanding 
by  the  board;'  that  he  *  heard  them  say  so.'  I 
told  him  *  under  that  arrangement  that  I  was  to 
be  released  I  would  sign  it  if  that  was  the  case ;' 
I  think  them  was  the  words  I  used^  *  if  that  is  the 
casern  sign  it.'" 


The  Court  charged  the  jury,  infer  alia,  as  fol- 
lows :  '  *  It  is  not  as  a  matter  of  law  necessary  that 
the  alleged  agreement  of  Gass  should  appear  upon 
the  books  of  the  association ;  but  it  is  necessary 
for  Gass  to  show  you  clearly  and  satisfactorily 
that  there  was  such  action  on  the  part  of  the 
board  of  directors.  A  mere  talk  without  coming 
to  any  conclusion  or  agreement  between  them 
would  amount  to  nothing  at  all.  Whether  there 
was  such  a  conclusion  and  agreement  or  not  on 
their  part  we  leave  to  you  to  determine  from  all 
the  facts  and  circumstances  in  evidence.  .*  .  . 
If  you  find  from  all  the  evidence  in  the  case  that 
at  their  meeting,  while  they  were  an  organized 
board  of  directors y  they  agreed  with  Mr.  Gass, 
that  if  he  became  bail  for  Hoagland  he«should  be 
released  upon  the  conditions  he  stated,  and  that 
after  such  agreement  amongst  themselves  it  was 
afterwards  communicated  by  John  P.  Hoagland 
to  Mr.  Gass,  and  Mr.  Gass  acted  upon  it,  then 
it  would  be  binding  upon  the  association.    •    .    . 

**  The  counsel  for  Mr.  Gass  ask  us  to  say  to 
you  as  a  matter  of  law^  that  the  mere  fact  that 
John  P.  Hoagland  went  there  with  the  bond  and 
mortgage  for  the  purpose  of  procuring  its  execu- 
tion by  Mr.  Gass,  if  he  made  the  representations 
as  stated  by  him  to  Mr.  Gass,  without  any  author- 
ity, still  Mr.  Gass  would  be  released.  I  do  not 
charge  you  that  this  is  the  law." 

The  defendant  presented,  inter  aHa,  the  fol- 
lowing points : — 

(4)  That  no  authority  has  been  shown  by  the 
plaintiff  to  have  ever  been  given  by  the  defend- 
ant, either  to  the  committee  of  investigation  or 
to  J.  P.  Hoagland,  to  represent  to  Martin  Gass, 
that  he  would  be  released  as  bail  of  J.  J.  Hoag- 
land when  the  old  fund  ran  out  or  was  paid,  and 
without  authority  from  the  board  of  directors 
such  representations,  if  made,  could  not  bind  the 
defendant.     Affirmed. 

(8)  That  by  plaintiffs  own  showing  any  rep- 
resentation made  by  J.  P.  Hoagland,  who  took 
the  bond  and  mortage  to  Gass  for  execution, 
was  made  without  authority,  and  could  not  be 
binding  on  the  defendant.    Affirmed, 

Verdict  and  judgment  for  the  defendant. 
Plaintiff  took  this  writ,  assigning  for  error  those 
portions  of  the  charge  of  the  Court  and  the 
affirmation  of  defendant's  points  above  quoted. 

William  C.  Packer,  for  the  plaintiff  in  error. 

Z.  H,  Kase  and  S.  P.  Woherton,  for  the  de- 
fendant in  error. 

October  4,  1880.  The  Court,  The  verdict 
in  favor  of  the  defendant  in  tlie  feigned  issue,  if 
not  demanded,  was  fully  justified  by  the  uncon- 
tradicted testimony  of  the  plaintiff's  principal 
witnesses,  and  there  appears  to  be  nothing  in  the 
instructions  complained  of  that  could  have  un- 
duly prejudiced  the  plaintiffs  case.^  His  conten- 
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tion  was  that,  as  surety  for  his  son-in-law,  Hoag- 
land,  he  executed  the  bond  on  which  judgment 
was  entered,  with  the  verbal  understanding  or 
agreement  that  he  should  be  released  from  all 
liability  as  soon  as  the  loan  of  the  Centralia  Mu- 
tual Savings  Fund  Association  to  Hoagland,  or 
''old  fund,''  as  it  is  termed,  ran  out  or  was  paid. 
To  maintain  the  issue  on  his  part  it  was  neces- 
sary for  him  to  prove  not  only  that  the  allied 
understanding  or  agreement  existed,  and  that  he 
became  a  party  to  the  bond  on  the  faith  of  it, 
but  that  the  Savings  Fund  loan  had,  by  its  terms, 
expired,  or  was  fully  paid ;  and,  if  either  of  these 
essential  facts  was  not  clearly  established  by  the 
testimony,  the  issue  was  justly  determined  against 
him.  It  is  very  evident  from  an  inspection  of 
the  testimony  that  he  not  only  failed  to  show  that 
the  loan  referred  to  was  paid,  or  in  any  manner 
satisfied ;  but,  on  the  contrary,  he  actually  proved 
that  it  was  still  unsettled,  and  payment  of  addi- 
tional instalments  had  been  demanded  by  the 
company.  His  son-in-law,  Hoagland,  for  whom 
he  became  surety  in  the  bond  held  by  the  de- 
fendant, testified  that  the  loan  from  the  Centra- 
lia Mutual  Savings  Fund  Association  was  not  fully 
paid.  Speaking  of  that  association,  he  says :  ''It 
has  not  run  out ;  they  are  trying  to  make  an 
assessment  now.  I  am  now  secretary  of  the 
company.  The  old  association  had  run  out,  as 
we  supposed,  in  January,  1874;  but  there  are 
debts  that  they  are  now  trying  to  collect,  and 
there  is  some  property  to  be  sold.'*  He  further 
testified  in  substance  that  formal  demand  had 
been  made  on  the  members,  of  which  he  was 
one,  for  additional  instalments  to  pay  ofif  the 
shareholders,  and  they  would  be  compelled  to 
pay,  tmless  a  sufficient  amount  was  realized  from 
collections  and  sales  of  property;  and  that  he 
did  not  consider  the  association  finally  settled 
until  all  the  Judgments  are  collected  and  pro- 
perty sold.  It  was  impossible  for  the  jury,  with 
such  testimony  before  them,  to  escape  the  con- 
clusion that  the  condition  on  which  the  plaintiff 
claimed  he  was  to  be  released,  as  surety,  had  not 
yet  been  fulfilled. 

The  plaintiff's  testimony,  tending  to  prove  the 
alleged  imderstanding  or  agreement  on  the  £dti^ 
of  which  he  became  surety  for  Hoagland,  was 
received  and  submitted  to  the  jury  with  appro- 
priate instructions.  The  learned  Judge  charged 
in  substance  that  it  was  necessary  for  him  to 
show  clearly  and  satisfactorily  that  the  board  of 
directors  had  assented  to  the  condition  on  which 
he  proposed  to  become  surety ;  that  a  mere  talk 
on  the  subject  among  members  of  the  board, 
without  arriving  at  any  conclusions  or  agreement 
among  themselves,  would  amoimt  to  nothing ; 
that  if,  from  all  the  facts  and  circumstances  in 
evidence,  they  found  that  the  board  of  durectors 
4id  agree  that,  in  case  he  should  become  surety 


for  Hoagland,  he  should  be  released  upon  the 
condition  alleged ;  and  if  thb  consent  of  the 
board  was  communicated  to  him,  and  he  acted 
on  it,  the  association  would  be  boimd  thereby. 
This  instruction  was  certainly  quite  as  favorable 
to  the  plaintiff  as  he  had  a  right  to  ask.  Indeed, 
the  Court,  with  great  propriety,  might  have  in- 
structed the  jury  that,  upon  his  own  showing, 
the  plaintiff  was  not  entitled  to  a  verdict. 

The  onlv  persons  with  whom  the  plaintiff  ap- 
pears to  have  had  any  communication  on  the 
subject  of  the  suretyship,  prior  to  the  executicm 
of  the  bond,  were  his  son-in-law,  J.  J.  Hoagland, 
and  J.  P.  Hoagland,  the  secretary  of  the  assch 
ciation  defendant.  It  is  not  pretended  that  the 
former,  by  his  acts  or  declarations,  could  bind 
the  association,  but  it  is  claimed  that  it  was 
bound  by  the  statements  of  J.  P.  Hoagland,  al- 
leged to  have  been  made  at  the  time  plaintiff 
signed  the  bond.  This  might  have  been  so  if  it 
had  been  shown  that,  at  the  time  the  declarations 
were  made,  Hoagland  was  acting  within  the 
scope  of  authority  confided  to  him  by  the  board 
of  directors,  or  that  they  were  made  in  the 
course  of  business  which  the  board  authorized 
him  to  transact ;  but  such  was  not  the  case.  He 
himself  testifies  that  he  was  not  authorized  by 
the  board  of  directors  to  make  any  statement  to 
plaintiff  on  the  subject  of  die  loan  or  his  release 
as  surety,  and  that  he  had  no  authority  from 
them  to  call  upon  him  for  any  purpos^.  This 
is  the  only  testimony  on  the  subject  of  his  an- 
thority  to  make  any  statement  to  pkdntiff  or 
transact  any  business  with  him  on  behalf  of  the 
board.  It  cannot  be  pretended  Uiat  corporate 
rights  may  be  thus  frittered  away,  or  liabilities 
created  by  loose  and  unaudiorized  declarations 
made  by  persons  who,  at  the  time,  are  not  au- 
thorized to  represent  the  corporation  in  rekUion 
to  the  subject  concerning  which  the  declarations 
or  representations  are  n^e. 

There  .is  nothing  in  any  of  the  assignments  of 
which  the  plaintiff  has  any  just  reason  to  com- 
plain. 

Judgment  affirmed.   Opinion  by  Stkrrett,  J. 

[See  preceding  case. 

From  some  expressions  in  the  above  opinion  it  mi^ 
at  first  seem  as  if  there  was  a  conflict  b^ween  this  and 
the  preceding  case,  but  an  examination  will  show  that 
in  this  case  the  question  of  the  authority  of  tiie  agent 
was  not  vital  to  the  decision,  the  conclusion  reaped 
resting  upon  the  insufficiency  of  the  evidence  to  »c»aMt«^ 
either  that  the  alleged  agreement  existed,  or  that  tile  con* 
tingeacy  had  happened,  j 
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May,  'So,  i. 


Brown's  Appeal. 


May  7,  1880. 


Husband  and  wife — Married  women — Powers 
over  their  separate  personal  property — Exe- 
cuted contract  ^  when  irrevocable — Distribu- 
tion. 

A  married  woman,  who  had  loaned  money  to  her  hus- 
band out  of  her  personal  estate,  and  taken  a  judgment  in 
the  name  of  a  trustee  to  secure  the  loan,  being  willing 
to  facilitate  him  in  effecting  a  new  loan  from  a  stranger,, 
certified  in  writmg,  with  her  husband's  consent,  that  the 
judgment  to  be  entered  to  secure  the  new  loan  should  be 
entitled  to  precedence  over  her  judgnaent.  This  certificate 
was  entered  on  the  docket,  and  the  new  loan  and  judg- 
ment were  thereupon  created.  On  distribution  of  the 
proceeds  of  a  shenfi^s  sale  of  the  husband's  real  estate : 

Held,  that  the  certificate  constituted  an  executed  con- 
tract, and  operated  as  a  voluntary  and  unconditional  re- 
lease of  lien  in  favor  of  the  second  judgment  creditor, 
which  the  wife  could  not  subsequently  repudiate,  on  tiie 
ground  that  she  was  a  feme  covert. 

Appeal  from  the  decree  of  the  Court  of  Com- 
mon Pleas  of  Lancaster  County,  distributing  the 
proceeds  of  a  sherifPs  sale  of  real  estate. 

The  fund  in  controversy  was  produced  by  the 
sale  of  the  real  estate  of  Kirk  Brown,  under  a 
judgment  entered  to  April  Term,  1873,  No.  613, 
in  favor  of  T.  Haines,  trustee  for  Mre.  Emeline 
Brown,  the  wife  of  the  said  Kirk  Brown.  Before 
the  auditor  (Geo.  M.  Kline)  Mrs.  Brown  claimed 
that  the  fund  should  be  applied  to  the  payment 
of  her  (Haines)  judgment  for  I5000,  the  validity 
of  which  was  not  disputed.  The  fund  was  also 
claimed  by  Mrs.  Levis  (formerly  Mrs.  Heister) 
under  a  subsequent  judgment,  which,  however, 
she  averred,  was  entitled  to  priority  over  Mrs. 
Brown's  judgment,  by  reason  of  a  writing  signed 
by  Mrs.  Brown,  under  the  following  circum- 
stances: Li  1877  ^^^  Brown  desired  to  borrow 
^3000  from  Mrs.  Heister  (now  Levis),  who  de- 
dined  to  lend  it  to  him  imless  his  wife  would 
agree  to  postpone  the  lien  of  her  judgment  for 
I5000,  whereupon  Mrs.  Brown  indorsed  the  fol- 
lowing on  her  bond :— * 

"April  2,  1877.  This  is  to  certify  that  I  give  m  con- 
teat  for  the  judgment  bond  of  Mary  J.  £.  Heister, 
amounting  to  #3000,  to  have  precedence  over  mine. 

*<  Emeunb  H.  Brown. 

**Vf\tike8M^  Kirk  Brown." 

This  agreement  having  been  entered  upon  the 
2uq)earance  docket,  Mrs.  Heister  lent  Kirk  Brown 
the  ^3000,  and  took  his  judgment  bond  therefor, 
which  was  entered  to  Jan.  T.  '77,  No.  819. 

The  auditor  reported,  inter  alia,  as  follows: 
"  Two  facts  distinctly  appear,  (i)  The  consent 
of  Mrs.  Brown  was  voluntarily  given,  and  attested 
by  her  husband.  (2)  Without  this  consent  of 
preference  of  lien  Mrs.  Heister  would  not  have 
loaned  this  money  to  Kirk  Brown. 


*<  Mrs.  Brown  insists  that  the  lien  of  her  judg- 
ment is  not  to  be  postponed  by  any  act  of  hers, 
because  (i)  she  was  and  is  a  married  woman. 
(2)  The  contract  is  executory  and  cannot  be 
specifically  enforced  against  her.  (3)  She  re- 
ceived no  consideration  for  her  act. 

*'  These  antagonistic  positions  present  the  ques- 
tion. Can  a  married  woman,  holding  a  judgment 
against  her  husband's  real  estate,  surrender,  with 
his  consent,  her  preference  of  lien  in  favor  of  a 
junior  judgment  creditor,  when  the  loan  of  this 
junior  judgment  creditor  was  made  upon  the 
faith  of  her  act  of  surrender,  and  without  which 
it  would  not  have  been  made  ? 

''The  Act  of  nth  April,  1848,  is  restraining 
and  protective.  While  it  gives  her  no  powers 
that  she  did  not  possess  before  it  does  not  de- 
prive her  of  any  that  she  had  previously  enjoyed, 
it  protects  the  wife's  estate  from  the  encroach- 
ments of  the  husband  or  his  creditors.  But  her 
power  of  disposition,  either  for  her  own  use  or 
for  his  benefit,  continues  as  it  existed  prior  to 
this  enactment. 

**  If  it  be  to  dispose  of  her  real  estate  by  con- 
veyance, or  make  a  special  pledge  of  it  by  mort- 
gage, the  husband  must  join  in  the  act,  and  all 
the  requisite  forms  of  the  Act  of  1770  be  care- 
fully observed.  If  it  be  to  dispose  of  her  per- 
sonal estate,  that  requires  no  separate  acknowl- 
edgment. She  may  give  her  money  or  other 
personal  effects  to  her  husband  or  to  a  stranger, 
with  his  knowledge  and  consent ;  she  may  assign 
her  choses  in  action,  her  husband  joining  in  the 
act  or  assenting  to  it ;  and  having  the  power  to 
do  so,  the  instrument  employed  will  be  con- 
strued so  as  to  carry  out  the  intention  of  the 
parties.  She  may  let  her  husband  have  the  effect 
of  the  benefit  of  her  separate  estate,  **and 
whether  she  has  made  a  prudent  or  imprudent,  a 
good  or  bad  disposition  of  the  estate,  is  not  to 
be  made  a  test,  whereby  the  validity  of  such  dis- 
position, whatever  it  may  be,  is  to  be  deter- 
mined." rrowers  V.  Hagner,  3  Wh.  48 ;  Hoo- 
ver V.  The  Samaritan  Soaety,  4  Wh.  445.) 

**In  this  case  Mrs.  Brown  made  no  contract, 
creating  a  personal  liability  or  a  charge  tipon  her 
estate.  All  that  she  did  was  to  execute  and  de- 
Uver  an  instrument  intended  to  control  an  inci- 
dent to  her  judgment  in  relief  of  her  husband, 
and  with  his  assent. 

''Suppose  she  had  assigned  this  judgment  in 
toto  to  her  husband,  or  to  a  stranger  with  his 
consent,  is  there  any  principle  of  law  or  equity, 
outside  of  fraud  or  duress,  or  mental  incapacity, 
by  which  she  could  be  relieved  from  her  volun- 
tary act?  Or  suppose,  for  the  purpose  of  raising 
money  to  promote  the  advantage  or  benefit  of 
her  husband,  she  had  assigned  f  3000  of  her  judg- 
ment to  Mrs.  Heister,  and  then  loaned  ths 
money  received  to  her  husband,  who  lost  it  by 
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the  misfortune  of  trade,  or  squandered  it  by 
profligacy,  could  she  repudiate  her  assignment 
and  demand  the  whole  sum  represented  by  her 
judgment  for  her  own  use?  This  would  be  a 
fraud  so  gross  as  to  offend  every  sense  of  right. 
Or  suppose  Mrs.  Brown,  with  her  husband,  had 
released  this  judgment  for  the  purpose  of  giving 
Mrs.  Hiester  the  first  lien,  and  after  that  a  new 
judgment  for  the  old  debt  was  entered  in  Mrs. 
Brown's  favor,  upon  a  distribution  following  a 
judicial  sale,  could  there  be  any  pretence  of 
claim  made  to  transpose  these  judgments,  and 
give  to  Mrs.  Brown  the  first  lien  ? 

''If  this  married  woman,  with  her  husband's 
consent,  could  have  assigned  or  released,  in 
whole  or  in  part,  this  judgment,  thereby  extin- 
guishing to  either  extent  her  estate  represented 
By  this  security,  why  cannot  she,  under  like  cir- 
cumstances, do  a  lesser  act,  which  does  not  de- 
stroy the  debt,  but  only  affects  the  lien  thereof 
to  a  limited  extent  ?  The  husband  was  the  actor 
through  whom  the  wife  acted.  Can  she  bind 
herself  by  acting  with  her  husband  in  an  arrange- 
ment of  this  character?  The  language  of  the 
Court  in  M'Cullough  r.  Wilson  (9  Harris,  442) 
is  so  tersely  applicable  to  this  case  that  it  is  here 
quoted :  *  True,  she  did  not  bind  herself  by  a  sep- 
arate acknowledgment,  but  that  form  of  proceed- 
ing does  not  apply  to  such  an  act.  True,  also, 
a  door  is  here  open  through  which  the  wife  may 
be  imposed  upon  by  her  husband ;  but  we  find 
it  open  and  would  not  shut  it,  for  it  is  opened  by. 
the  very  confidence  that  ought  to  exist  between 
husband  and  wife.'  ** 

<*  With  these  views  the  auditor  appropriates  the 
fund :  I  St.  To  the  payment  of  the  judgment  of 
Mrs.  Hiester,  now  Levis.  2d.  The  balance  on 
the  judgment  held  for  the  use  of  Mrs.  Brown." 

Exceptions  filed  to  this  report  by  Mrs.  Brown 
were  overruled  by  the  Court,  Patterson,  A.  L. 
J.,  and  the  report  confirmed,  whereupon  Mrs. 
Brown  took  this  appeal,  assigning  for  error  the 
action  of  the  Court. 

H.  Af.  North  and  /.  Henry  Brovm^  for  the 
appellant. 

Mrs.  Brown,  being  a  married  woman,  had  no 
power  to  make  the  agreement  giving  up  her  right 
of  priority.  She  received  no  consideration  for  it, 
and  her  agreement  cannot  be  enforced.  The 
auditor  reasoned  that  as  the  result  might  have 
been  effected  in  another  manner, /<7r»f  was  un- 
important, and  he  decided  the  case  on  what  he 
supposed  to  be  abstract  justice.  This  doctrine 
of  the  offence  to  the  moral  sense  was  exploded 
in  Schlosser's  Appeal  (8  Sm.  493).  The  single 
exception  where  a  married  woman  can  bind  her- 
self by  bond  is  her  obligation  to  the  vendor  of 
real  estate  to  secure  the  purchase-money,  but 
even  then  as  a  personal  obligation  it  is  void. 


W.  W.  Brown  and  B,  F.  Eshleman^  for  ap- 
pellee. 

There  was  no  contract  between  Mrs.  Brown 
and  Mrs.  Heister,  of  which  specific  performance 
is  sought.  What  was  done  was  between  Kirk 
Brown  and  his  wife.  She  could  have  forgiven 
him  the  whole  debt,  and  it  follows  she  had  the 
right  to  cede  a  lesser  right,  viz.,  her  lien  or  right 
of  priority  over  a  debt  to  be  incurred  by  him  to 
another.  This  gift  was  executed  by  delivery  of 
the  bond  and  placing  the  endorsement  on  record. 
As  an  executed  gift  it  required  no  consideration. 
Mrs.  Brown  created  no  liability.  She  used  her 
separate  estate  as  she  had  a  right  to  do,  and  is 
estoppped  by  what  she  did. 

May  17,  1880.  The  Court.  Prior  to  the 
Act  of  April  II,  1848,  a  married  woman  could 
dispose  of  her  personal  estate  to  her  husband  bj 
gift  or  otherwise,  and,  with  his  consent,  to  a 
stranger.  That  Act  took  from  her  no  rights  in 
regard  thereto  which  she  had  previously  pos- 
sessed. Its  main  purpose  was  to  protect  her 
property,  both  real  and  personal,  from  levy  and 
execution  for  the  debts  of  her  husband.  It  pre- 
scribed a  mode  by  which  she  might  convey  her 
real  estate,  but  did  not  restrain  her  freedom  in 
disposing  of  her  personal  property.  While  she 
may  not  be  liable  on  a  contract  to  sell  and  d^ 
liver  her  personal  property  at  some  future  time, 
yet  she  cannot  repudiate  a  gift,  nor  a  contract 
fairly  made,  under  which  she  had  delivered  the 
possession  of  the  property.  (Haifey  tF.  Carey, 
23  P.  F.  Smith,  431 ;  Bond  v.  Bunting,  28  Id. 
215  ;  Fryer  v,  Rishell,  3  Norris,  521 ;  Dando's 
Appeal,  decided  at  the  present  term,  9  Weekly 
Notes,  5.) 

The  auditor  has  found  that  her  consent  was 
voluntarily  given  and  executed,  and  attested  by 
her  husband,  and  without  this  the  appellee  would 
not  have  loaned  the  money  to  her  husband.  It 
was  not  an  executory  contract.  It  was  executed 
and  delivered  with  the  bond.  Nothing  remained 
to  be  done  by  the  appellant.  It  operated  as  an 
immediate  and  unconditional  release  of  her  prior 
right  of  lien  to  the  extent  of  three  thousand  dol- 
lars in  favor  of  the  appellee,  and  induced  the 
latter  to  part  with  that  sum.  Having  thus  ex^ 
cuted  and  delivered  the  release  upon  suflfident 
consideration,  she  cannot  revoke  it  to  the  preju- 
dice of  the  appellee. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam.    Sharswood,  C.  J.,  and  Green,  ^ 
J.,  absent.  < 
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May,  '79.  $.  May  a;,  1879. 

Hamaker  v.  Blanchard. 

Losf  chattels — Title  of  finder  as  against  all  but 
true  owner — Place  of  finding — Innkeeper  may 
not  claim  possession  of  lost  personal  property^ 
found  by  servant  in  a  public  room  within  the 
inn — Distinction  between  property  lost  and 
property  intentioncUly  deposited  in  a  place  and 
forgotten. 

The  finder  of  lost  property  has  a  valid  title  to  it  against 
all  but  ihe  true  owner. 

It  seems  that  the  place  where  the  article  was  foond 
does  not  affect  the  mle,  provided  it  appears  that  the 
article  was  tost, 

Bnt  property  is  not  lost,  in  the  sense  of  the  rule,  if  the 
surroundings  evidence  that  it  was  intentionally  deposited 
where  found,  and  forgotten  by  the  owner;  in  such  case 
the  proprietor  of  the  premises  where  it  was  found  is  en- 
titled to  its  custody  as  against  the  finder. 

When  money  b  found  on  the  floor  of  a  room  in  a  hotel, 
oommon  to  all  classes  of  persons,  no  presumption  arises 
that  it  is  the  property  of  a  guest,  and  the  innkeeper  can- 
not claim  possession  from  the  finder. 

A  domestic  servant  in  a  hotel,  while  cleaning  the  public 
parlor,  found  a  roll  of  bank  notes,  which  she  reported  to 
the  proprietor,  and  upon  his  stating  that  he  thought  they 
belonged  to  a  guest  who  had  transacted  business  in  the 
parlor,  gave  them  to  him  to  restore  to  the  supposed  owner. 
The  guest  had  not  lost  the  money,  and  the  owner  re- 
mained unknown : 

ffeld,  that  the  servant  could  recover  the  money  from  her 
employer. 

Error  to  the  Common  Pleas  of  Mifflin  County. 

Assumpsit,  brought  in  April,  1877,  by  James 
Blanchard  and  Sophia  Blanchard,  for  her  use, 
against  W.  W.  Hamaker.  The  narr.  was  in  the 
common  counts. 

On  the  trial,  before  Bucher,  P.  J.,  the  follow- 
ing facts  appeared :  The  plaintiff,  Mrs.  Sophia 
Bhnchard,  was  a  domestic  servant  in  the  employ 
of  the  defendant,  in  a  hotel  kept  by  him  in 
Lewistown.  On  September  6,  1876,  while  en- 
gaged in  dusting  the  hotel  parlor,  on  pushing 
back  a  table,  she  found  and  picked  up  a  small 
roll  of  bank  bills,  consisting  of  three  I20  notes. 
She  immediately  went  to  the  defendant,  and 
after  asking  if  he  had  lost  anything,  or  knew  of 
any  one  who  had,  to  which  he  answered  no, 
showed  him  the  money,  which  he  took,  saying 
that  it  probably  belonged  to  one  Wiley,  a  guest, 
-who  had  transacted  some  business  in  the  parlor, 
and  if  so  he  would  restore  it.  This  proved  not 
to  be  the  fact,  and  it  was  admitted  on  the  trial 
that  the  owner  was  unknown.  Hamaker,  how- 
ever, retained  the  money,  being  advised  that  he, 
as  proprietor  of  the  hotel,  was  trustee  for  the 
owner,  or  was  responsible  for  its  protection,  and 
-was  entitled  to  keep  it  till  the  owner  was  fotmd. 


The  Court  charged,  inter  aHa,  as  follows: 
If  the  evidence  is  believed,  it  seems  clear  that 
this  money  was  lost  money — at  all  events  no 
owner  has  appeared  as  yet  who  the  proof  shows 
is  entitled  to  this  fund  as  against  this  woman 
.  .  .  [If  you  find  that  this  was  lost  money — 
Hamaker  did  not  lose  it, — and  that  it  never  be- 
longed to  him,  but  that  it  belonged  to  some  one 
else  who  has  not  appeared  to  claim  it,  then  you 
ought  to  find  for  the  plaintiff,  on  the  principle 
that  the  finder  of  a  lost  chattel  is  entitled  to  the 
possession  and  use  of  it  as  s^ainst  all  the  world 
except  the  true  owner.]  ( ist  assignment  of  error.) 

**[The  counsel  for  the  defendant  asks  us  to 
say  that  as  the  defendant  was  the  proprietor  of  a 
hotel,  and  the  money  was  found  therein,  the 
presumption  of  law  is  that  it  belonged  to  a  guest, 
who  had  lost  it,  and  that  the  defendant  has  a 
right  to  retain  it  as  against  this  woman,  the  finder, 
to  await  the  demand  of  the  true  owner.  I  de- 
cline to  give  you  such  instructions;  but  charge 
you  that  under  the  circumstances  there  is  no  pre- 
sumption of  law  that  this  money  was  lost  by  a 
guest  at  the  hotel  and  that  the  defendant  is  en- 
titled to  keep  it  as  against  this  woman  for  the 
true  owner.]  I  repeat,  if  you  find  this  was  lost 
money  that  never  belonged  to  the  defendant,  and 
that  it  was  found  by  the  plaintiff,  who  delivered 
it  to  the  defendant  upon  his  declaration  that  it 
belonged  to  the  whip  man,  and  he  would  hand  it 
to  him ;  and  that  this  was  false,  and  the  defend- 
ant never  did  deliver  it,  you  ought  to  find  for 
her."     (2d  assignment.) 

Verdict  for  the  plaintiff,  and  judgment  thereon. 

The  defendant  took  this  writ,  assigning  for 
error  the  portions  of  the  charge  within  bradcets^ 
as  above. 

IT.  J.  Culbertson,  for  the  plaintiff  in  error. 

The  rule  that  the  finder  of  a  lost  chattel  is  en- 
titled to  it  as  against  all  persons  but  the  owner, 
is  modified  by  the  exception  that  where  the  place 
in  which  it  is  found  gives  rise  to  a  responsibility 
and  duty  of  protection  by  another  person  than 
die  finder,  the  latter  is  entitled  to  its  custody. 
Thus,  in  the  case  of  a  stranger  finding  a  pocket- 
book  accidentally  left  by  another  on  a  table  in  a 
shop,  the  shopkeeper  is  bound  to  claim  it,  for 
the  purpose  of  protection  and  restoration  to  the 
owner  when  found. 

McAvoy  V.  Medina,  11  Allen  (Mass.),  549. 

It  is  only  where  the  bircumstances  show  that 
the  shopkeeper  has  no  duty  of  protection  that 
the  finder  may  retain  it. 

Bridges  V,  Hawkesworth,  7  Eng.  L.  &  E.  Rep.  43a 

An  innkeeper  is  responsible  for  the  goods  of 
his  guests,  including  money  brought  within  his 
inn,  and  is  also  responsible  for  the  honesty  of  his 
servants. 

Hoiiser  v.  Tolly,  12  Sm.  92. 

To  hold  that  servants  may  retain  for  their  own 
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use  whatever  money  or  chattels  they  may  find 
within  the  inn  would  encourage  dishonesty,  at 
the  proprietor's  risk.  It  has  been  said  that  even 
in  a  private  house  servants  who  find  lost  articles, 
of  which  the  owner  is  unknown,  may  not  retain 
them  against  their  employer's  consent. 

Mathews  v,  Herscll,  I  E.  D.  Smith  (N.  Y.),  394, 
per  Woodruff,  J. 

If  no  owner  is  found,  he  should  have  the 
money  who  bears  the  responsibility. 

J,  A,  McKee^  for  defendant  in  error. 

The  proprietor  of  a  hotel  is  not  liable  to  a 
guest  who  negligently  loses  money  in  a  public 
parlor.  But  non  constat  that  the  money  was  lost 
by  a  guest,  and  if  lost  by  a  stranger,  or  casual 
visitor,  no  responsibility  could  attadi  to  the  pro- 
prietor, and  he  could  not  retain  it  as  against  the 
finder. 

June  9,  1879.  The  Court.  It  seems  to  be 
settled  law  that  the  finder  of  lost  property  has  a 
valid  claim  to  the  same  against  all  the  world 
except  the  true  owner,  and  generally  that  the 
place  in  which  it  is  found  creates  no  exception 
to  this  rule.  But  property  is  not  lost,  in  the 
sense  of  the  rule,  if  it  was  intentionally  laid  on 
a  table,  counter,  or  other  place  by  the  owner, 
who  forgot  to  take  it  away,  and  in  such  case  the 
proprietor  of  the  premises  is  entitled  to  retain 
the  custody.  Whenever  the  surroundings  evi- 
dence that  the  article  was  deposited  in  its  place, 
the  finder  has  no  right  of  possession  against  the 
owner  of  the  building.  (McEvoy  v,  Medina,  1 1 
Allen,  Mass.,  548.)  An  article  casually  dropped 
is  within  the  rule.  Where  one  went  into  a  shop 
and  as  he  was  leaving  picked  up  a  parcel  of  bank 
notes  which  was  lying  on  the  floor,  and  imme- 
diately showed  them  to  the  shopman,  it  was  held 
that  the  fisLCts  did  not  warrant  the  supposition  that 
the  notes  had  been  deposited  there  intentionally, 
they  being  manifestly  lost  by  some  one,  and  there 
was  no  circiunstance  in  the  case  to  take  it  out  of 
the  general  rule  of  law,  that  the  finder  of  a  lost 
article  is  entitled  to  it  as  against  all  persons  ex- 
cept the  real  owner.  (Bridges  v,  Hawkesworth, 
7  Eng.  Law  &  £q.  R.  424.)  The  decision  in 
Mathews  r.  Harsell  U  E.  D.  Smith,  N.  Y.  393) 
is  not  in  confiict^witn  the  principle,  nor  is  it  an 
exception.  Mrs.  Mathews,  a  domestic  in  the 
house  of  Mrs.  Barmore,  found  some  Texas  notes 
which  she  handed  to  her  mistress  to  keep  for  her. 
Mrs.  Barmore  afterwards  entrusted  the  notes  to 
HarseJl  for  the  purpose  of  ascertaining  their  value, 
informing  him  that  she  was  acting  for  her  ser- 
vant for  whom  she  held  the  notes.  Harsell  sold 
them  and  appropriated  the  proceeds,  whereupon 
Mrs.  Mathews  sued  him  and  recovered  their 
value  with  interest  from  date  of  sale.  Such  is 
that  case.  True,  Woodruff,  J.,  says:  **I  am 
by  no  means  prepared  to  hoW  that  a  house  ser- 
vant who  finds  lost  jewels,  money,  or  diattels. 


in  the  house  of  his  or  her  employer,  acquires  any 
title  even  to  retain  possession  against  the  will  of 
the  employer.  It  will  tend  much  more  to  pro- 
mote honesty  and  justice  to  require  servants  in 
such  cases  to  deliver  the  property  so  found  to 
the  employer  for  the  benefit  of  the  true  owner." 
To  that  remark,  foreign  to  the  case,  as  imderstood 
by^ himself,  he  added  the  antidote:  "And  yet 
the  Court  of  Queen's  Bench,  in  England,  have 
recently  decided  that  the  place  in  which  a  lost 
article  is  found,  does  not  form  the  groimd  of  any 
exception  to  the  general  rule  of  law,  that  the 
finder  is  entitled  to  it  against  all  persons  except 
the  owner.*'  His  views  of  what  will  promote 
honesty  and  justice  are  entitled  to  respect,  yet 
many  may  think  Mrs.  Barmore's  method  of  treat- 
ing servants  far  superior. 

The  assignments  of  error  are  to  so  much  of  the 
charge  as  instructed  the  jury  that,  if  they  found 
the  money  in  question  was  lost  the  defendant  had 
no  right  to  retain  it  because  found  in  his  hotel, 
the  circumstances  raising  no  presumption  that  it 
was  lost  by  a  guest,  and  iheir  verdict  ought  to  be 
for  the  plaintiff.  That  the  money  was  not  volun- 
tarily placed  where  it  was  found,  but  accidentally 
lost,  is  settled  by  the  verdict.  It  is  admitted 
that  it  was  found  in  the  parlor — a  public  place, 
open  to  aD.  There  is  nothing  to  indicate  whether 
it  was  lost  by  a  guest  or  a  boarder,  or  one  who 
had  called  with  or  without  business.  The  pre- 
tence that  it  was  the  property  of  a  guest  to  whom 
the  defendant  would  be  liable,*is  not  foimded  on 
an  act  or  circumstance  in  evidence. 

Many  authorities  were  cited  in  argument  touch- 
ing the  rights,  duties,  and  responsibilities  of  an 
innkeeper  in  relation  to  his  guests.  These  are  so 
well  settled  as  to  be  uncontroverted. 

In  respect  to  other  persons  than  guests,  an  inn- 
keeper is  another  man.  When  money  is  found 
in  his  house,  on  the  floor  of  a  room  common  to 
all  classes  of  persons,  no  presumption  of  owner- 
ship arises — the  case  is  like  the  finding  upon  the 
floor  of  a  shop.  The  research  of  counsel  fiuled 
to  discover  authoritv  that  an  innkeeper  sMl 
have  an  article  which  another  finds  in  a  public 
room  of  his  house,  when  there  is  no  circumstance 
pointing  to  its  loss  by  a  guest.  In  such  case  the 
general  rule  should  prevail.  If  the  finder  be  an 
honest  woman,  who  immediately  informs  her 
employer  and  gives  him  the  artide  on  his  false 
pretence  that  he  knows  the  owner  and  will  ^^ 
store  it,  she  is  entitled  to  have  it  back,  and  hold 
it  till  the  owner  comes. 

A  rule  of  law  ought  to  apply  to  all  alike.  Per- 
sons employed  in  inns  will  be  encouraged  to 
fidelity  by  protecting  them  in  equality  of  rights 
with  others.  The  learned  Judge  was  right  in  his 
instructions  to  the  jury. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J.  Mercur,  J.,  dis- 
sents. 
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Common  iPleas— li-ato^ 


C.  p.  No.  I. 


Loftus  V.  Corles. 


Oct  23, 1S80. 


Landlofi  and  tcnanl — Surety  on  lease — Affidavit 
of  defence — Insufficiency  of  by  surety —  What 
will  amount  to  a  discharge  of  surety — It  is  not 
necessary  to  file  the  lease  if  the  contract  of 
suretyships  with  an  averment  of  the  material 
factSf  is  filed.  • 

It  for  want  of  a  sufficient  affi- 


Rule  for 
davit  of  defence. 

Covenant  against  the  surety  on  a  lease.  Plain- 
tiff filed,  together  with  the  contract  of  surety- 
ship, the  following  averment :  * '  That  in  consid- 
eration of  the  surety's  contract,  he  had  leased 
certain  premises  to  one  J.  W.  Hellings,  at  an 
annual  rent  of  one  thousand  dollars  (tiooo^, 
payable  in  monthly  instalments;  that  the  said 
Hellings  failed  to  pay  the  rent  which  became 
due  on  the  first  day  of  June,  and  bad  removed 
his  goods  from  the  said  premises  in  order  to 
avoid  such  payment;  that  the  plaintiff  had  en- 
deavored to  collect  the  rent  due  on  June  ist  by 
distress,  but  was  unable  to  do  so  by  reason  of 
^d  removal ;  and  that  there  was  due  him  on 
the  first  day  of  July  one  himdred  and  sixty-six 
dollars  and  sixty-seven  cents  (1 166. 6 7).** 

The  affidavit  of  defence  set  forth:  That  the 
contract  of  suretyship  filed  by  the  plaintiff  was 
not  such  an  instrument  as  to  entitle  him  to  judg- 
ment for  want  of  an  affidavit  of  defence ;  that  at 
the  time  of  leasing  said  premises  plaintiff  was 
^wned  by  defend^mt  to  proceed  immediately  to 
distrain  in  the  event  of  Hellings  not  paying  the 
rent  on  June  ist;  that  on  June  2d  defendant 
had  received  a  letter  from  plaintiff  stating  that 
Hellings  had  asked  for  fifteen  days'  time,  and 
asking  defendant  to  assent  thereto,  which  assent, 
however,  defendant  had  refused  to  give;  and 
that  in  consequence  of  this  indulgence  and  plain- 
tiffs failure  to  promptly  use  his  right  of  distress, 
Hellings  removed  his  goods  and  plaintiff  lost  his 
chance  of  collecting  said  rent;  that  Hellings 
had  left  on  the  premises  bar  and  gas  fixtures,  of 
which  plaintiff  has  taken  possession,  and  which 
are  worth  more  in  value  than  the  amount  of  rent 
due. 

D.  W.  Dougherty,  for  the  rule. 

Copy  of  bond  signed  by  the  surety,  with  an 
averment,  is  such  an  instrument  as  will  entitle 
plaintiff  to  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 


Montague  v.  Carey,  i  Weekly  Nocts,  311. 
Flanigan  v.  Roesiter,  7  Ibid«  180. 
Dickson  v.  Wolf,  5  Ibid.  37. 
A  creditor  is  not  bound  to  resort  to  the  prin- 
cipal for  the  collection  of  his  debt  in  the  first 
instance,  nor  is  he  bound  first  to  resort  to  a  lien 
for  its  security,  but  may  sue  and  recover  from 
the  surety. 

Geddis  v.  Hawk,  I  Watts,  280. 
Richards  v.  Commonwealth,  4  Wright,  146. 
An  affidavit  that  lessor  did  not  use  due  dili- 
gence to  collect  the  rent  from  the  tenant,  is  in- 
sufficient to  discharge  the  surety. 

Miller  v,  Keller,  i  Weekly  Notes,  27. 
Pdorman  v,  Goswiler,  2  Watts,  69. 
The  tenant  having  failed  to  remove  the  fix- 
tures put  in  by  him  during  his  term,  they  become 
the  property  of  the  landlord. 

Overton  v.  Williams,  7  Casey,  IS9. 
White  V.  Amdt,  I  Wharton,  95. 
P.  A.  Cregar.  contra. 

C.  A.  V. 
Oct.  30,  1880.  The  Court.  The  lease  was 
not  filed,  but  the  undertaking  of  the  defendant 
was  set  out  in  full,  along  with  an  averment  which 
is  very  complete,  and  contains  all  the  substantial 
points  of  the  case.  This  is  sufficient.  It  has, 
however,  been  argued  that  the  conduct  of  the 
plaintiff  was  such  as  to  discharge  the  surety,  but 
it  appears  from  the  averment  that  the  goods  were 
removed  before  the  change  in  the  surety's  lia- 
bility. This  point  is  not  contradicted  m  the 
affidavit,  so  we  must  take  it  as  a  fact.  On  all 
pounds,  therefore,  we  must  decide  the  affidavit 
msufficient. 
Rule  absolute. 
Oral  opinion  by  Aluson,  P.  J. 


C.  P.  No.  I.  June,  1880. 

Grasrson  v.  Hangstorfer. 

Execution—Sheriff's  sale^-^Fraud— In  distribu- 
tion by  an  auditor,  a  judgment  confessed  to 
defendant's  mother,  partly  in  consideration  of 
moneys  advanced  to  defendant 'while  a  minor, 
and  partly  for  a  debt  barred  by  the  Statute  of 
Limitations,  cannot  be  impeached  on  the  ground 
that  it  was  intended  to  defeat  the  claimant 
under  a  subsequent  judgment — Costs — Where 
the  judgment  on  which  the  sale  is  made  is  mot 
entitled  to  share  in  the  proceeds,  the  costs  of 
the  judgment  will  not  be  allowed  out  of  the  fund 
— Costs  of  audit-^  When  in  part  imposed  on 
creditor  unsuccessfully  claiming  to  participate 
in  the  distribution. 
Sur  exceptions  to  auditor's  report,  distributing 

the  proceeds  of  a  sheriffs  sale. 
The  fund  in  controversy  was  produced  by  an 

execution  on  a  judgment,  entered  upon  a  ver- 
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diet,  recovered  October  31,  1878,  by  Richard 
H.  Grayson  et  al.  against  Frederick  Hangstor- 
fer.  The  premises  were  purchased,  at  the 
sheriflPs  sale,  by  Barbara  E.  Hangstorfer,  mother 
of  the  defendant,  for  I700,  and  the  sheriff  made 
R  special  return  that  he  had  received  the  amount 
of  the  taxes,  costs,  etc.,  viz.  I198.97,  and  that, 
the  purchaser  being  a  judgment-creditor  under  a 
prior  judgment  entered  October  29, 1878,  he  had 
taken  her  receipt  for  the  balance.  Exceptions 
to  this  return  were  filed  by  Grayson,  the  only 
other  lien  creditor,  alleging  that  the  judgment 
note  on  which  Mrs.  Hangstorfer's  judgment  was 
entered  was  given  by  the  defendant  without  con- 
sideration, for  the  purpose  of  defeating  his 
(Grayson's)  judgment,  and  was  therefore  fraudu- 
lent. The  matter  was  thereupon  referred  to  an 
auditor  (J.DavisDuffield)  to  report  distribution. 
By  consent  of  the  parties  the  fund  was  not  paid 
into  court. 

The  material  facts,  as  found  by  the  auditor, 
were  as  follows:  "On  the  day  on  which  the 
suit  of  Grayson  et  aL  v.  Frederick  Hangstorfer 
was  set  down  for  trial,  October  28,  1878,  and 
three  days  before  the  verdict  was  rendered,  the 
defendant  gave  a  judgment  note  for  |iooo,  to 
his  mother,  the  said  Barbara,  payable  one  day 
after  date,  on  which  judgment  was  entered  the 
next  day,  Oct.  29,  1878.  The  auditor  reported 
that  the  judgment  note  was  given  without  any 
fraudulent  intent  for  a  valuable  consideration, 
viz.  various  sums  advanced  to  or  paid  for  defend- 
ant by  his  mother  at  different  times  from  the 
year  1863,  when  defendant  was  but  twenty  years 
of  age,  down  to  the  year  1876  inclusive.  He 
further  reported  that  defendant  had  the  right  to 
give  a  preference  to  his  mother,  and  that  the 
transaction  was  not  invalidated  as  to  creditors 
by  the  fact  that  a  portion  of  the  consideration 
was  paid  to  defendant  during  his  minority,  or  by 
the  ^ct  that  a  portion  of  it  could  not  have  been 
enforced  on  account  of  the  bar  of  the  Statute  of 
Limitations. 

The  auditor  also  reported  that,  as  both  judg- 
ment-creditors consented,  he  could,  under  the 
Act  of  June  28,  1871,  sec.  i  (Purd.  Dig.  658, 
pi.  11),  make  distribution  of  the  entire  pro- 
ceeds of  sale  although  not  paid  into  court;  and 
awarded  to  Barbara  E.  Hangstorfer  the  balance 
of  the  fund  afler  payment  of  taxes  and  costs. 

With  regard  to  the  costs,  the  auditor,  upon  the 
authority  of  Fry's  Appeal  (26  P.  F.  Smith,  82^, 
and  Malone's  Appeal  (29  P.  F.  Smith,  481),  held 
that  only  the  costs  connected  with  ^e  sheriff's 
sale,  and  not  the  costs  incident  to  the  judgment, 
were  payable  out  of  the  fund. 

As  to  the  costs  of  the  audit  he  held  that  their 
allowance  out  of  the  fund  was' a  matter  entirely 
within  the  discretion  of  the  Court,  and  he  there- 
fore imposed  one-half  upon  the  exceptants  to  the 


sheriffs  return    and  the  other  half  iqx>n  the 
fund. 

Exceptions  were  filed  by  Grayson  for  sustain- 
ing the  validity  of  the  judgment  note,  for  refus- 
ing to  allow  the  costs  of  the  exceptants'  judgment 
and  imposing  upon  exceptants  one-hadf  of  the 
costs  of  the  audit. 

/.  Z>.  Bennett^  for  exceptants. 

Frederick  Gaston  zxAJohn  E.  Faunce,  con- 
tra. 

C.  A.  V. 

July  3,  1880.  The  Court.  Exceptions  dis- 
missed and  report  confirmed. 


(9tj>6att»'  Court. 


November  16,  i8Sa 
Burnell's  Estate. 
Debts  of  decedent — Interest  ony  only  aUowedwhen 
the  estate  is  solvent — Subrogation — Appro frU- 
turn  of  payments  by  creditori — Rents  coUectd 
by  the  decedenfs  executor  are  not  cusets  for 
the  payment  of  debts — Interest  on  morses, 
taxes,  etCf  accruing  after  the  death  of  dect- 
dent^notto  be  paid  out  of  the  principal  of  ^ 
estcUe, 

Sur  exceptions  to  adjudication. 
At  the  audit  of  the  second  account  filed  by 
the  executors  of  W.  W.  Bumell,  the  decedent, 
the  facts  were  substantially  as  follows : — 

The  decedent,  Henry  Wheeler,  and  Anthony 
Pope,  were  copartners,'  trading  as  Wheeler  & 
Pope.  The  decedent  in  his  lifetime  sold  his  in- 
terest in  the  firm  to  Henry  Wheeler,  who 
assumed  the  debts  of  the  old  copartnership,  and 
continued  the  business.  Henry  Wheeler  after- 
wards died. 

On  the  audit  of  the  first  accoimt  of  the  execD- 
tors  of  Bumeirs  estate  24.68  per  cent  was 
awarded  to  Powers  &  Weightman  upon  a  claim 
against  the  old  firm  of  I1535.24.  This  did  not 
include  interest.  Afterwaids  upon  the  audit  of 
the  first  and  second  accounts  of  the  executoisof 
Wheeler's  Estate,  Powers  &  Weightman  proved 
the  same  claim,  and  also  a  claim  against  Henry 
Wheeler,  for  I855,  without  interest,  and  were 
awarded  dividends  amounting  to  45-93  P^  <^^ 
Upon  the  audit  of  the  second  account  in  Bur- 
nell's EsUte,   the  Auditing  Judge  found  diat 
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Powers  &  Weightman  and  other  creditors  had 
received  from  the  above  dividends,  7o-79  P^"^ 
cent,  of  their  claims  against  the  decedent's  estate, 
and  at  the  same  time  awarded  another  dividend 
of  29.21  per  cent,  which  the  Auditing  Judge 
found  would  pay  them  in  full,  holding :  "that 
upon  the  payment  of  the  said  29.21  percent. 
^  their  claims  became  the  property  of  the  accoimt- 
ants  to  collect  them." 

As  stated  above  both  in  Bumell's  and  Wheeler's 
Estates,  counsel  for  Powers  &  Weightman  did 
not  at  the  audit  of  the  first  account,  on  the  pre- 
sentation of  their  claims,  make  any  demand  for 
interest,  there  being  a  deficiency  of  assets.  At 
the  audit,  however,  of  the  last  account  in  Bur- 
neiPs  £s(ate,  additional  assets  having  come  into 
the  accountant's  hands,  interest  was  asked  for, 
but  refused  by  the  Auditing  Judge,  because  not 
included  in  the  claim  as  originally  submitted. 

To  this  finding,  exceptions  were  filed  in  be- 
half of  Powers  &  Weightman,  and  V.  R.  Elliot. 

The  Auditing  Judge  also  refused  to  allow 
Powers  &  Weightman  to  appropriate  the  divi- 
dends received  from  Wheeler's  estate,  on  ac- 
count of  the  joint  debt  of  Wheeler  and  Bumell, 
towards  the  payment  of  Wheeler's  indebtedness 
and  afterwards  to  apply  the  balance,  if  any, 
towards  the  payment  of  the  aforesaid  joint  debt 
of  Bumell  and  Wheeler.  This,  counsel  claimed, 
would  pay  Wheeler's  individual  debt  in  full,  and 
about  16  per  cent,  of  Bumell  and  Wheeler  in 
addition  to  the  24.68  per  cent,  already  received. 

To  this  refusal  exceptions  were  also  filed. 

As  to  an  error  in  the  account  in  reference  to 
rents  and  interest  on  mortgages  the  matter  is  suf- 
ficiently set  out  in  the  subsequent  correction  of 
these  charges  as  in  the  opinion  below. 

/.  C,  SHUwell^  for  Powers  &  Weightman,  as 
to  right  to  appropriate  payments,  cited — 
Ege  V.  Watts,  5  Smith,  321. 
Foster  v.  McGraw,  14  Ibid.  464. 

The  fact  that  interest  was  not  demanded  at  the 
time  the  claim  was  proved  should  not  estop  cred- 
itors from  claiming  it  now. 

Judgments  carry  interest,  and  an  adjudication 
is  in  the  nature  of  a  judgment. 

Z.  W.  BarringCTy  for  V.  R.  Elliot. 

November  20,  1880.  The  Court.  There 
can  be  no  doubt  that  it  is  the  well  settled  rule  of 
law  in  this  State  that  the  creditor  of  a  decedent 
is  entitled  to  lawful  interest  upon  his  claim,  un- 
less prevented  by  the  terms  of  the  contract  or 
the  estate  proves  insolvent.  In  this  estate  the 
decedent  died  possessed  of  both  realty  and  per- 
sonalty. But  upon  the  audit  of  the  first  account 
of  the  executors,  the  personal  estate  in  their 
hands  was  insufficient  to  pay  in  full  the  debts 
proved.  A  pro  rata  distribution  was  accordingly 
made  among  all  the  creditors,  pajdng  a  certain 


dividend  only  upon  the  face  or  principal  of  their 
claim. 

The  executors  afterwards  collected  other  per- 
sonal estate,  and  this  forms  the  present  or  second 
account.  Now,  if  this  fund  proves  sufficient  to 
pay  the  creditors  in  full,  it  certainly  could  not 
be  successfully  contended  that  they  would  not  be 
entitled  to  the  whole  amount  of  their  claims  with 
interest  thereon  from  the  date  on  wliich  they  re- 
spectively matured,  that  is,  the  date  they  were 
payable  by  the  decedent,  less  the  amount  awarded 
upon  the  settlement  of  the  first  account  of  the 
executors,  otherwise  the  creditors  could  not  be 
said  to  be  paid  in  full. 

But  it  appears  that  the  balance  of  personal 
estate  included  in  this  second  account  is  insuf- 
ficient to  pay  in  full,  that  is,  the  balance  of  the 
principal  of  the  claims  and  the  interest  thereon, 
supposing  the  estate  to  be  solvent,   which  is 
alleged  by  the  creditors.    The  only  course,  then, 
to  be  adopted  is  to  declare  another  dividend 
upon  the  principal  of  the  claims,  thus  exhausting 
the  funds  in  the  hands  of  the  accountants,  and, 
as  the  personal  estate  is  still  insolvent,  that  is, 
insufficient  to  pay  the  claims  with  interest  there- 
on,  the  executors  must  mortgage  or  sell  real 
estate  to  liquidate  the  balance  due.     It  follows 
that  it  was  erroneous  to  find  in  the  adjudication 
that  the  claims  presented  were  paid  in  full  and 
became  the  property  of  the  accountants,  who  will 
thereupon  be  entitled  to  collect  them,  *'  that  is, 
firom  the  estate  of  Henry  Wheeler,  deceased,  who 
was  the  copartner  of  this  decedent."    This  de- 
cedent, as  a  surety  for  his  late  copartner,  would 
only  be  entitled  to  reimbursement  for  the  amount 
he  had  been  obliged  to  pay  in  order  to  discharge 
said  claims  in  full,  and  not  the  portion  or  divi- 
dend paid  by  his  deceased  copartner's  estate. 
These  accountants  would  only,  therefore,  be  en- 
titled to  collect  from  Wheeler's  estate  Uie  divi- 
dends paid  out  of  this  estate,  and  not  the  whole 
amoimt  of  the  claims,  as  erroneously  stated  in 
the  adjudication.     In  regard  to  the  exceptions 
filed  by  Messrs.  Powers  &  Weightman,  it  is  only 
necessary  to  state  that  their  claim  was  against  the 
firm  composed  of  this  decedent  and  his  late  co- 
partner, Henry  Wheeler,  also  deceased.     For 
this  the  estate  of  each  copartner  was  of  course 
liable.     After  the  creation  of  the  debt  the  firm 
was  dissolved,  this  decedent  retiring ;  but  Henry 
Wheeler  continued  the  business,  and  assumed  the 
indebtedness  of  the  firm.     The  exceptants  con- 
tinued to  deal  with  him,  and  at  his  death  he  was 
indebted  to  them.    The  exceptants  then  were 
creditors  of  decedent  and  his  deceased  copartner, 
jointly  and  severally,  and  of  the  deceased  copart- 
ner alone  as  to  his  separate  debt.    The  first  men- 
tioned claim  was  proved  to  be  f  1535.24  at  the 
dissolution  of  the  firm,  exclusive  of  interest,  and 
the  indebtedness  of  Wheeler  alone  was  ^855.68, 
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without  interest.  Out  of  the  estate  of  this  de- 
cedent, the  claimants,  it  is  evident,  could  collect 
no  more  than  their  joint  and  several  claim,  and 
upon  this  they  have  been  awarded  pro  rata  divi- 
dends out  of  the  estate  of  each  deceased  copart- 
ner. Therefore,  out  of  the  fund  now  for  distri- 
bution they  can  only  be  awarded  a  dividend  upon 
the  claim  for  11535.24,  and,  with  other  creditors, 
will  be  entitled  to  receive  the  balance  uncollected 
from  Wheeler's  estate,  out  of  the  real  estate  of 
this  decedent. 

An  error  is  also  apparent  upon  the  account 
which  must  be  corrected.  Rents  accruing  since 
the  death  of  decedent  are  not  assets  for  the  pay- 
ment of  debts;  they  belong  to  the  devisees,  and 
should  not  be  brought  into  the  account.  So  in- 
terest upon  mortgages,  water  rents,  and  taxes, 
since  the  death  of  decedent,  are  not  to  be  paid 
out  of  the  principal  of  the  estate,  but  by  the 
heirs  or  devisees  out  of  the  rents.  All  these 
items  must  be  stricken  from  the  account. 

The  adjudication  is,  therefore,  recommitted  for 
amendment  in  accordance  herewith. 

Opinion  by  Hanna,  P.  J. 


Norember  15, 1880. 

Bauer's  Estate. 

Dower — Act  of  March  2^^  i8j2 — An  amend- 
ment to  correct  an  error  apparent  upon  the 
ace  of  the  record,  affecting  intervening  rights, 
will  not  be  cUlowed  after  the  lapse  of  seven 
years, 

Sur  petition  for  decree  that  certain  premises 
were  subject  to  the  dower  of  the  widow  of  dece- 
dent, and  answer. 

The  petition  of  Catharine  Bauer,  widow  of 
John  A.  Bauer,  the  decedent,  set  forth  that 
Henry  A.  Bauer,  executor  of  decedent,  by  virtue 
of  an  order  of  sale  in  partition,  wherein  the  pe- 
titioner was  mentioned  as  the  widow  of  decedent, 
on  July  13,  1870,  sold  certain  property  (de- 
scribing it)  to  Augustus  Karstien,  for  I1330, 
which  sale  was  confirmed  and  a  deed  executed 
to  the  purchaser  on  Oct.  i,  1870.  That  though 
the  petitioner  was  mentioned  in  the  petition  for 
an  inquest  as  the  widow  of  decedent,  and  as  such 
was  entitled  to  have  her  dower  or  thirds  secured 


upon  the  premises,  no  direction  was  given  in 
the  order  of  sale  that  her  dower  was  to  remain 
secured  thereon,  nor  was  it  so  secured,  but  a 
deed  absolute  upon  its  face  was  made  to  Kar- 
stien, the  whole  purchase-money  was  paid  to  the 
executor,  and  the  petitioner  never  released  hci 
dower,  nor  agreed  that  the  premises  should  be 
sold  free  therefrom. 

That  the  said  Karstien  has  since  died  intestate, 
leaving  a  widow  and  three  children,  to  whom 
the  said  property  descended. 

That  the  petitioner  had  demanded  of  the  said 
parties  the  payment  of  her  dower,  but  they  have 
refused  to  acknowledge  her  right  to  have  the 
same  out  of  the  said  premises. 

The  petitioner  prayed  for  a  citation  to  the  said 
widow  and  children  of  Augustus  Karstien,  de- 
ceased, to  show  cause  why  a  decree  should  not 
be  entered  that  the  sale  of  the  premises  and  deed 
therefor  conveyed  them  charged  with  the  pay- 
ment of  the  sum  of  I26.60  per  annum  to  & 
petitioner  for  life,  as,  and  for  her  dower  or 
thirds. 

The  answer  of  Elizabeth  Karstien  set  forth 
that  the  order  of  sale  was  prayed  for  by  all  the 
parties  interested,  and  that  the  deed  to  her  de- 
ceased husband  conveyed  the  property  freed  and 
discharged  of  all  liens,  encumbrances,  and  dower 
interest. 

/.  E,  Bowers  and  John  White,  for  the  peti- 
tioner. 

G.  W,  Arundel,  contra,  cited — 
Act  of  March  29,  1832,  Purd.  Dig.  437,  pi.  158. 

Nov.  20,  1880.  The  Court.  If  seven  yean 
after  a  final  decree  a  bill  of  review  will  not  he  to 
correct  an  error  apparent  upon  the  face  of  the 
record  (Littleton's  Appeal,  9  Weekly  Notes, 
188)  it  seems  clear  that  the  same  thing  cannot 
be  done  by  mere  amendment,  which  is  in  effect 
what  is  asked  in  this  case.  It  may  be,  as  has 
been  argued  in  this  case,  that  the  widow's  rights 
under  preceedings  in  partition  are  preserved  to 
her  by  the  Act  of  Assembly,  and  are  not  affected 
by  the  form  of  the  proceedings  or  of  the  deed 
made  thereunder;  in  that  case  an  amendment  is 
unnecessary;  while  in  any  other  case  it  would 
now,  after  the  lapse  of  nearly  ten  years,  and  after 
rights  have  intervened,  be  improper. 

Petition  dismissed. 

Opmion  by  Penrose,  J. 
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Vol.  IX.]     THURSDA  Y,  yAN.  13,  tSSt.     [No.  21. 

.  ^ujirenie  Court. 


May,  *8o,  151.  June  16, 1880. 

Baker  et  al.  v.  Allegheny  Valley  Railroad 
Company. 

Master  and  servant — Relative  duties  of — Negli- 
gence—  Contributory  negligence — Unsafe  tools 
and  machinery — Knowleage  and  notice  of  de- 
fect— Declarations^  when  not  binding  on  mas- 
ter. 

It  is  a  general  principle  that  the  duty  which  the  master 
owes  to  his  servant,  to  provide  him  with  safe  tools  and 
machinery,  does  not  involve  the  engagement  that  they 
will  always  continue  in  the  same  condition. 

It  is  not  negligence  in  the  master  if  the  tool  or  machine 
hreak  from  an  internal  original  fault,  not  apparent  when 
the  tool  or  machine  was  first  made  or  provided,  or  from 
an  external  apparent  iault ;  for  it  is  the  duty  of  the  ser- 
vant to  observe  and  report  to  his  master  apparent  defects. 

Bat  a  different  rule  applies  if  the  tool  or  machinery  be 
perishable ;  the  employer  is  bound  to  know  that  fact,  and 
It  is  his  duty  to  renew  each  instnmients  at  proper  inter- 
vals. 

The  constructive  knowledge  of  the  servant  does  not  re- 
lieve the  master  from  acting  on  the  constructive  knowl- 
edge which  is  chargeable  to  him,  nor  impose  upon  the 
servant  the  duty  of  notifying  the  master  of  that  which  he 
ought  to  know. 

Declarations  as  to  the  defectiveness  of  an  instrument, 
made  immediately  after  an  accident  by  a  delegate  of  the 
master,  are  not  binding  upon  the  master  unless  accompa- 
nied by  an  admission  of  knowledge  of  the  defect  existing 
before  the  accident. 

Error  to  the  Common  Pleas  of  Clearfield 
County. 

Trespass  on  the  case,  by  Bridget  Baker  et  ///., 
wife  and  infant  children  of  Bartley  Baker, 
against  the  Allegheny  Valley  Railroad  Co.,  to 
recover  damages  for  the  death  of  the  said  Bartley 
Baker,  ensuing  from  the  alleged  negligence  of 
the  defendant.     Plea,  **  Not  guilty.'* 

Upon  the  trial,  before  Orvis,  A.  L.  J.,  the 
plaintiffs*  evidence  showed  the  following  facts : 
Baker  was  one  of  a  gang  of  men  working  on  a 
gravel  train,  and  on  September  15,  1876,  the 
day  of  the  accident,  was  engaged,  with  others, 
in  hoisting  heavy  stones  upon  the  cars  of  the 
gravel  train.  In  loading  the  stones,  the  men 
used  a  derrick,  which  consisted  of  an  upright 
wooden  noast,  about  twelve  inches  in  diameter  at 
Vol.  IX.— 22 


the  ground,  and  about  fifty  feet  in  height,  and 
held  in  place  by  four  guy  ropes  attached  to  the 
top  of  the  mast,  the  other  end  of  the  ropes  being 
anchored  to  posts  in  the  ground.  To  the  mast 
of  the  derrick  was  attached  a  crane  with  pulley- 
blocks,  tackle,  etc.  On  the  morning  the  acci- 
dent happened  the  men  had  loaded  two  or  three 
stones.  Baker  was  standing  on  one  of  the  cars, 
in  the  act  of  obeying  an  order  of  the  man  in 
charge  of  the  work,  and  a  heavy  stone  was  being 
raised,  when  one  of  the  guy  ropes  gave  way  on 
account  of  the  rottenness  of  the  rope,  and  the 
mast  of  the  derrick  fell  with  great  force,  striking 
Baker  across  the  breast,  from  the  effects  of  which 
he  died  within  an  hour  after  he  was  hurt.  At 
the  time  Baker  was  hurt,  he  was  working  under 
the  direction  of  Daniel  Nolan,  Who  then  had, 
under  the  defendant  company,  the  exclusive 
charge  and  direction  of  the  gravel  train  and  men 
connected  with  it,  apd  had  authority  from  the 
company  to  hire  and  discharge  the  men  who 
worked  in  his  crew.  William  McGregor  was 
superintendent  of  the  work  at  Summit  Tunnel, 
where  Baker  was  killed. 

The  derrick  was  furnished  by  the  defendant, 
and  had  not  been  used  for  some  time  previous  to 
the  day  of  Baker's  death.  It  was  an  old  struc- 
ture,  erected  in  1873,  and  the  guy  ropes,  although 
originally  sufficiently  strong,  had  been  exposed 
constantly  to  the  weather,  without  change,  for  a 
long  time.  There  was  evidence  that  they  were 
old  and  decayed,  and  were  unsafe  and  unfit  for 
the  purpose  for  which  the  derrick  was  used  at  the 
time  it  fell.  There  was  also  expert  testimony 
that  such  ropes,  after  being  exposed  to  the 
weather  for  a  year,  were  unsafe  and  unfit  to  sus- 
tain a  heavy  weight. 

The  plaintiffs  proposed  to  prove  that  Daniel 
Nolai},  the  superintendent  of  the  gravel  train,  a 
few  minutes  before  the  accident  happened,  said 
to  this  witness,  or  in  his  hearing,  that  one  part 
of  the  men  should  go  to  one  side  of  the  derrick, 
as  it  was  not  safe ;  this  order  not  being  given 
to  Bartley  Baker,  or  in  his  hearing,  to  the  wit- 
ness's knowledge.  Objected  to,  because  the 
offer  is  immaterial  and  irrelevant ;  because  no 
order  there  given  by  Daniel  Nolan  could  affect 
the  defendants  or  make  them  liable  in  damages 
to  the  plaintiffs,,  he  being  a  co-^nployi;  and 
because  such  order  may  have  been  given,  and 
the  witness  not  have  heard  it,  and  the  testimony 
does  not  show  such  order  was  not  given  to  Baker, 
if  it  was  material  to  prove  that  it  was  not.  Ob- 
jections sustained  (ist  assignment  of  error). 
Plaintiffs*  second  offer  was  as  follows : — 
Q.  What  did  Mr.  McGregor  say  at  the  time  the 
rope  was  examined,  immediately  at  the  time  of 
the  accident,  as  to  its  cause,  if  anything  ?  Ob- 
jected to,  because  it  is  immaterial  and  irrelevant 
under  the  proof  in  this  stage  of  the  cause  ;  and 
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because  the  plaintifis  have  not  shown  that  Mc- 
Gregor held  such  a  relation  to  the  defendants 
as  would  make  his  declarations  admissible  to  af- 
fect the  defendants.  Objection  sustain^  (2d 
assignment  of  error). 

"nie  plaintiff  having  closed,  the  Court,  on 
motion  of  defendant,  entered  a  compulsory  non- 
suit, and  the  Court  in  banc  subsequently  refused 
a  motion  to  take  it  off;  whereupon  the  plaintifis 
took  this  writ,  assigning  for  error  the  rejection  of 
their  offers,  and  the  refusal  to  take  ofif  the  non- 
suit. 

Frank  Fulding  and  George  A.  Jenks^  for  the 
plaintiffs  in  error. 

The  evidence  of  the  declarations  of  Nolan 
was  admissible  as  part  of  the  res  gesta.  Nolaji 
was  in  charge^  and  held  authority  from  the  de- 
fendant. His  agency  was  established,  and  made 
his  acts  and  knowledge  those  of  the  defendant. 

The  same  rule  applies  to  the  declarations  of 
McGregor,  the  superintendent. 
Wood  well  V.  Brown,  8  Wr.  121. 
Mullan  V.  Phila.  &  Southern  M.  S.  S.  Co.,  28  Sm. 

25. 

HanoYer  R.  R.  Co.  v,  Coyle,  5  Id.  396. 

Wharton  on  Negligence,  {  1173. 
It  was  the  duty  of  the  company  to  supply  its 
employ&  with  safe  and  efficient  instrumentali- 
ties. 

Ardesoo  Oil  Co.  v,  Gilson,  13  Sm.  146. 

Caldwell  v.  Brown,  3  Id.  453. 

Frasier  v.  Pa.  R.  R.,  2  Wr.  104. 

Patterson  v,  P.  &  C.  R.  R.,  26  Sm.  393. 

I  American  Rw.  Rep.  573. 

O'Donnell  v,  Allegheny  Valley  R.  R.,  9  Sm.  248. 

Johnson  v,  Bniner,  11  Id.  61. 

Mullan  V,  P.  &  So.  M.  S.  S.  Co.,  28  Id.  25. 

Oak  Ridge  Coal  Co.  v.  Reed,  5  Weekly  Notes,  3. 

Addison  on  Torts,  {  254,  and  notes. 

Noyes  v,  Smiih,  28  Vt.  59. 

Bcssex  V.  C.  &  N.  W.  Rw.  Co.,  I  Wu.  Leg.  News, 
•62. 

Smith  V.  R.  R.  Co.,  42  Wis.  520. 

Craker  v,  R.  R.  Co.,  36  Id.  657. 

Ryan  v.  Fowler,  24  N.  Y.  410. 

Laning  v,  N.  Y.  C.  R.  R.  Co.,  49  Id.  521. 
It  does  not  matter  that  the  defendant  may  not 
have  known  of  the  condition  of  the  ropes ;  it  was 
i  ts  duty  to  know.  Baker  could  not  be  chargeable 
Avith  contributory  negligence  in  not  examining 
the  ropes ;  his  duty  was  obedience. 

Nor  were  Dolan  and  McGregor  co-employfe. 
So  to  hold  would  relieve  corporations  of  liability 
for  their  negligence. 

Oarke  v.  Holmes,  7  H.  &  N.  943. 

Wedgwood  v.  C.  &  N.  W.  Rw.,  41  Wis.  478. 

Wharton  on  Negligence,  }  222. 

Corcoran  v,  Holbrook,  59  N.  Y.  517. 

Flike  V,  B.  ft  A.  R.  R.,  53  Id.  549. 

J£.  T.  Beardsley  and  Wallace  b*  Krebs,  for 
the  defendant  in  error. 

Nolan  and  McGregor  were  co-employ&  with 
Baker ;  the  difference  in  grade  did  not  change 
this  relation.     Neither  of  the  former  possessed 


the  ultimate  authority  of  the  company,  and  ^ 
case  is  therefore  distinguishable  from  MuUan  v. 
S.  S.  Co.  (supra).  Hence  their  dedaratioDs 
could  not  affect  the  company. 

Patton  V.  Minesinger,  i  C.  393. 

Wood's  Law  of  Master  and  Servant,  809. 

Lehigh  Valley  Coal  Co.  v,  Jones,  5  N.  432. 
The  company  was  not  bound  to  wanant  the 
continuing  safety  of  the  derrick.  Baker  had  the 
better  opportunity  of  examining  the  condition  of 
the  ropes,  and  if  they  were  defective,  it  was  his 
duty  to  inform  the  company  of  the  fact. 

Ryan  v.  Cumberland  Valley  R.  R.  Co.,  ti  Har.3S4. 

Wood  on  Master  and  Servant,  755,  800. 

Wharton  on  Negligence,  }  212,  217. 

Mad  River  and  Lake  Erie  R.  R.  v,  Barher,  5  Ohio 
St.  541. 

Mansfield  Coal  and  Coke  Co.  v.  McEneiy,  37  Leg. 
Int.  28. 

Fraiier  v.  Pa.  R.  R.,  2  Wr.  104. 

October  4, 1880.  The  Court.  The  deceased, 
to  recover  damages  for  whose  death  this  action 
was  instituted  in  the  Court  below,  was  a  laborer 
employed  by  the  defendants  in  hoisting  stoDes 
upon  the  cars  of  a  gravel  train.  For  this  puiposc 
a  derrick  was  used,  or  upright  wooden  mast  held 
in  place  by  guy  ropes;  and,  while  in  the  act  of 
raising  a  heavy  stone,  one  of  the  ropes  broke, 
and  the  mast  of  the  derrick  fell  with  great  force 
on  the  deceased,  inflicting  an  injury  from  the 
effects  of  which  he  died  within  an  hour. 

Whether  the  defendants  were/r««a/(WwliaWe 
was  the  question :  in  other  words,  did  the  evi- 
dence adduced  by  the  plaintiffs  make  out  sodia 
case  as  ought  to  be  submitted  to  the  jury?  The 
learned  Judge  below  thought  not,  and  accord- 
ingly nonsuited  the  plaintiff. 

The  facts  in  regard  to  the  rope  may  be  briefly 
stated :  It  was  about  two  inches  thick,  and  there 
was  every  reason  to  believe  that  it  was  originally 
sufficiently  strong  for  the  purpose  for  which  it 
was  used.  But  there  was  evidence  that  the  der- 
rick was  an  old  structure,  and  the  ropes  at  the 
time  of  the  accident  had  been  in  use  two  or  three 
years,  perhaps  more.  During  this  time  they  had 
been  exposed  to  the  weather.  Several  witnesses 
who  examined  the  rope  immediately  after  the 
accident  testified  that  at  the  place  where  it  had 
broken  it  was  rotten  and  unsafe,  and  there  was 
evidence  that  such  was  commonly  tiieresokof 
the  exposure  of  such  a  rope  to  the  weather,  for 
that  or  a  much  shorter  period  of  time. 

There  is  no  dispute  as  to  the  law  applicable  to 
such  a  case.  It  has  been  long  and  well  settled. 
A  servant  assumes  all  the  ordinary  risks  of  his 
employment.  He  cannot  hold  the  master  re- 
sponsible for  an  injury  which  cannot  be  tracd 
directly  to  his  negligence.  If  it  has  resnltcd 
from  the  negligence  of  ^  fellow  servant  in  the 
same  employment,  he  must  look  to  him  and  not 
i  to  the  master  for  redress.     The  master  does  not 
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warrant  him  against  such  negligence.  The  duty 
which  the  master  owes  to  his  ser\'ants  is  to  pro- 
vide them  with  safe  tools  and  machinery,  where 
that  is  necessary.  When  he  does  this  he  does 
not  however  engage  tliat  they  will  always  con- 
tinue in  the  same  condition.  Any  defect  which 
may  become  apparent  in  their  use  it  is  the  duty 
of  the  servant  to  observe  and  report  to  his  em- 
ployer. The  servant  has  the  means  of  discover- 
ing any  such  defect  which  the  master  does  not 
possess.  It  is  not  negligence  in  the  master  if 
the  tool  or  machine  breaks,  whether  from  an  in- 
ternal original  fault,  not  apparent  when  the  tool 
or  machine  was  at  first  provided,  or  for  an  ex- 
ternal apparent  one  produced  by  time  and  use, 
not  brought  to  the  master's  knowledge.  These 
are  the  ordinary  risks  of  the  employment  which 
the  servant  tatkes  upon  himself.  (Ryan  v.  The 
Cumberland  Valley  Raibroad   Co.,   ii   Harris, 

384.) 

But  do  these  rules  apply  to  such  an  instrument 
as  a  rope  used  in  a  derrick  which  is  employed  in 
raising  heavy  weights?  No  doubt  a  perfectly 
new  rope,  and  one  to  all  appearance  sound,  may 
break,  and  the  master  would  not  be  responsible 
for  the  consequences,  having  furnished  a  rope  of 
the  proper  size  for  the  purpose,  to  all  appearances 
sound.  But  there  was  evidence  in  this  case,  suf- 
ficient certainly  to  make  a  question  for  the  jury, 
that  such  a  rope,  after  having  been  used  for  a  year 
or  more,  and  exposed  during  that  time,  as  the 
one  in  question  seems  to  have  been,  was  no  longer 
a  safe  rope,  even  though  it  did  not  outwardly  ex- 
hibit any  signs  of  decay.  The  master  is  bound 
to  know  that  a  rope  under  such  circumstances 
will  only  last  a  limited  time.  It  will  not  do  for 
him  to  fiunish  a  sotmd  rope  and  then  fold  his 
arms  imtil  by  actually  breaking  it  is  demonstrated 
to  be  insecure.  It  will  not  do  to  say  that  the 
servant  is  bound  to  know  this  as  well  as  his  mas- 
ter, and  to  warn  him  that  after  such  a  time  he 
ought  to  procure  a  new  rope.  Is  the  servant 
bound  .to  notify  the  master  of  that  which  he 
knows  or  ought  to  know  himself  without  such  in- 
formation ?  He  knows  how  long  the  rope  has 
been  in  use.  The  servant  may  not  know.  In 
this  case  the  deceased  did  not  know.  It  appears 
to  have  been  the  first  day  that  he  worked  on  the 
derrick.  There  was  nothing  to  attract  his  notice 
in  the  outward  appearance  to  show  how  long  it 
had  been  in  use.  It  is  the  duty  of  employers  to 
renew  instruments  of  this  character  at  proper  in- 
tervals. The  expense  would  certainly  not  be 
great,  and  a  due  regard  to  the  lives  of  their  ser- 
vants imperatively  demands  it. 

The  order  given  by  Nolan  just  before  the  acci- 
dent was  rightly  excluded.  It  did  not  show  that 
he  knew  of  the  defect  in  question,  but  was  a 
caution  given  to  the  men  to  keep  out  of  the  way 
of  an  accident  which  might  happen  to  the  best 


rope.  He  was  a  competent  witness,  and  might 
have  been  examined  on  the  part  of  the  plaintiffs. 
As  to  the  declaration  of  McGregor,  it  did  not 
sufficiently  appear  that  his  relations  to  the  work 
were  such  as  to  make  his  declarations  evidence. 
As  the  case  goes  back  to  another  trial,  it  can  be 
shown  what  his  office  and  duties  were.  Besides, 
it  would  appear  that  the  declarations  proposed 
were  made  after  the  accident,  and  were  not  of 
such  a  character  as  to  show  that  he  had  previous 
knowledge  of  any  defect  of  the  rope.  After  see* 
ing  the  broken  rope  his  opinion  that  it  was  an 
unsafe  one  would  not  be  binding  on  the  com- 
pany more  than  the  declaration  of  the  opinion 
of  any  other  witness.  Unless  the  declaration 
was  to  the  effect  that  he  knew  before  the  acci- 
dent that  the  rope  was  unsafe,  it  could  not  fall 
within  the  cases  of  Hanover  Railroad  Company 
V,  Coyle  (5  P.  F.  Smith,  396),  and  Mullan  v. 
Philadelphia  and  Southern  Mail  Steamship  Com- 
pany (28  Ibid.  25). 

Judgment  reversed,  ^sA  procedendo  awarded. 

Opinion  by  Sharswood,  C.  J. 


May,  '80,  54.  Jan.  11  &  12,  18S0. 

Books,  Administrator,  etc.,  v.  Borough  of 
Danville. 

Constitutional  law — Art,  III,,  Sec,  21 — Survi- 
val of  actions  for  decUh  caused  by  negligence — 
Who  may  sue  —  Personal  representatives  of 
deceased  cannot — Acts  of  April  IS,  1^5 ly  ctnd 
April  26,  1B55, 

Under  Art.  III.,  Section  21,  of  the  Constitution,  which 
provides  that "  in  case  of  death  from  injuries  the  right 
of  action  shall  survive,  and  the  General  Assembly  shall 
prescribe  for  whose  benefit  such  actions  shall  be  prose- 
cuted," no  right  of  action  survives  to  the  personal  repre- 
sentatives of  the  deceased,  but  (in  the  absence  of  any  new 
legislation)  such  right  is  vested  in  the  relatives  who,  by 
the  Act  of  April  26,  1855,  were  entitled  to  sue,  namely, 
parents  for  the  loss  of  children,  children  for  the  loss  of 
parents,  and  reciprocally  in  husband  and  wife. 

No  right  of  action  for  damages  for  negligence  cansing 
death  existed,  or  could  exist  in  the  deceased;  the  right 
was  given  to,  and  first  existed  in  the  relatives  entitled  by 
statute  to  sue  therefor. 

Mann  v.  Wieand,  4  Weekly  Notes,  6,  followed. 

In  a  suit  by  an  administrator  against  an  incorporated 
borough,  to  recover  damages  for  the  death  of  his  intestate 
(his  wife),  caused  by  the  defendant's  negligence: 

Held^  that  the  plaintiflf  was  properly  nonsuited.  The 
action  should  have  been  in  his  own  right  as  surviving 
husband. 

Error  to  the  Common  Pleas  of  Columbia 
County. 

Case,  by  Curtis  S.  Books,  administrator  of 
Charlotte  Books,  deceased,  against  the  borough 


Digitized  by 


Google 


340 


WEEKLY  NOTES  OF  CASES. 


of  Danville,  to  recover  damages  for  the  death  of 
his  wife,  the  said  Charlotte  Books,  caused,  as 
alleged,  by  the  negligence  of  the  defendant  in 
permitting  the  abutment  of  a  bridge  on  a  public 
street  to  remain  unguarded,  whereby  the  said 
Charlotte,  on  a  dark  evening  in  October,  1878, 
missed  the  entrance  to  the  bridge,  fell  from  the 
abutment  into  the  canal  below,  and  was  drowned. 

The  action  was  originally  brought  in  the  Com- 
mon Pleas  of  Montour  County,  and  the  venue 
was  changed  to  Columbia  County. 

On  the  trial,  before  Elwell,  P.  J.,  the  plain- 
tiff proved  the  legal  duty  of  the  borough  to  main- 
tain the  street  and  bridge  in  safe  condition,  under 
its  Act  of  incorporation  and  other  Acts  of  As- 
sembly relating  to  or  extended  to  said  borough. 
He  also  proved  the  circumstances  of  the  acci- 
dent, showing  a  prima  facie  case  of  negligence 
on  the  part  of  the  defendant,  and  rested. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  action  was  brought  in  the  name 
of  the  plaintiff  as  administrator  of  his  deceased 
wife,  and  as  such  he  had  no  right  of  recovery. 

The  Court  granted  the  motion,  and  subse- 
quently discharged  a  rule  to  take  it  off,  Elwell, 
P.  J.,  delivering  the  following  opinion: — 

**The  Acts  of  the  15  April,  1851,  and  of  the 
26  April,  1855,  confer  new  rights  unknown  to 
the  common  law.  For  injuries  by  unlawful  vio- 
lence or  negligence,  causing  death,  the  former 
Act  gave  a  right  of  action  to  the  widow  of  the 
deceased,  and  in  case  there  be  no  widow,  then 
to  the  personal  representative.  The  Act  of  1855 
changed  the  law,  so  far  as  regards  the  personal 
representative,  and  conferred  the  right  of  re- 
covery only  upon  parents  for  the  loss  of  children, 
and  upon  children  for  the  loss  of  parents,  and 
reciprocally  upon  husband  and  wife.  The  right 
of  action  was  given  by  the  Act  of  185 1,  and  the 
Act  of  1855  <iefines  who  may  sue.  The  dam- 
ages are  given,  not  to  the  estate  of  the  deceased, 
but  in  express  terms  to  specially  enumerated 
relatives,  as  compensation  for  the  pecuniary  loss 
which  they  sustain  by  the  death. 

''Conceding  this  to  be  the  correct  construc- 
tion of  the  Acts  of  Assembly,  it  is  contended 
that  the  right  of  action  is  extended  to  the  personal 
representatives  of  the  deceased  by  the  twenty-first 
Section  of  Art.  III.  of  the  Constitution  of  1873. 
That  section  provides  that  in  the  case  of  *' death 
from  injuries,  the  right  of  action  shall  survive ^ 
and  the  General  Assembly  shall  prescribe  for 
whose  benefit  such  action  shall  be  prosecuted. 
Since  the  adoption  of  the  Constitution,  no  law 
has  been  passed  upon  this  subject,  for  the  reason, 
no  doubt,  that  the  Lcgblature  was  satisfied  with 
the  law  already  in  force. 

*  *  The  Act  of  1 85  5 ,  which  gave  a  right  of  action 
to  the  relatives  named,  was  continued  in  full  force 
by  the  second  section  of  the  Schedule  to  the 


Constitution.  It  provides  that  *all  laws  in  force 
in  the  Commonwealth  at  the  time  of  the  adop- 
tion of  this  Constitution  not  inconsistent  there- 
with, and  all  rights ^  actions^  prosecutions,  and 
contracts  shall  continue  as  if  this  Constitution 
had  not  been  adopted.* 

*'The  provisions  in  the  Constitution,  that  the 
right  of  action  shall  survive,  and  that  of  the  Act 
of  1855,  that  the  relatives  named  shall  have  that 
right,  are  not  inconsistent.  The  constitutional 
provision  was  for  the  purpose  of  preventing  the 
passage  of  any  laws  by  which  the  common  law 
would  be  restored,  and  all  right  of  action  taken 
away.  It  declared  that  the  right  of  action  shall 
survive,  but  submitted  to  the  law  to  say  to  whom. 
By  continuing  the  former  law  in  force,  it,  in 
effect,  declared  that  no  person  but  the  husband, 
as  such,  shall  maintain  an  action  for  injuries  by 
negligence,  causing  the  death  of  his  wife.  f& 
administrator  he  has  no  right  of  action.  The 
nonsuit  was,  therefore,  properly  ordered.  Mo- 
tion to  strike  it  off  overruled." 

The  plaintiff  thereupon  took  this  writ,  assign- 
ing  for  error  the  refusal  of  the  Court  to  take  off 
the  nonsuit. 

Joshua  W,  Comfy  (with  whom  were  Charles 
R,  Buckalew  and  Leander  K.  Mowrer),  for 
plaintiff  in  error. 

We  contend  that,  under  Sect.  21  of  Art.  IIT. 
of  the  Constitution,  an  action  for  the  cause  there- 
in declared  to  "survive"  can  only  be  brought 
by  the  executors  or  administrators  of  the  de- 
ceased. The  husband  could,  no  doubt,  also 
maintain  his  action  in  his  own  right  under  the 
Act  of  1855,  but  the  right  of  action  declared  by 
the  Constitution  to  "survive"  is  a  totally  differ- 
ent right,  viz.,  that  which  the  deceased  had  in 
his  lifetime  for  the  injuries  sustained,  and  which, 
when  the  injuries  are  followed  by  death,  "sur- 
vives" to  his  administrator.  No  one  is  expressly 
mentioned  in  the  section,  but  the  words  "inju- 
ries to  persons"  and  "in  case  of  death  from  such 
injuries,"  necessarily  imply  a  person  suffering 
such  injuries,  and  by  reason  of  them  succumbing 
to  death,  and  it  is  his  cause  of  action  which  the 
Constitution  says  shall  not  die  with  him,  but  shall 
survive.  There  is  no  word  in  this  section  of  the 
Constitution  relating  to  the  domestic  relatives 
of  the  deceased,  or  to  the  pecuniary  damages  to 
those  relatives  to  whom  the  Act  of  April  26, 
1855,  gives  an  action  for  their  recovery.  Nor 
does  the  Constitution  give  expressly  an  action  to 
recover  damages  for  the  death  of  the  deceased, 
as  did  the  19th  Section  of  the  Act  of  April  15, 
1 85 1,  though  we  think  that  the  intention  clearly 
appears  that  the  action  shall  siurvive  to  recover 
compensation  for  all  that  the  deceased  suffered 
or  lost  by  means  of  the  injury  to  his  person. 

Actio  personalis  moritur  cum  persona  is  the 
rule  of  the  common  law,  and  in  case  of  the  death 
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of  either  the  plaintiff  or  the  defendant,  a  per- 
sonal action  always  abated.  Where,  however, 
the  right  of  action  arose  ex  contractu,  it  gener- 
ally survived  the  death  of  either  party,  and 
whenever  it  did  survive  it  always  descended  to 
the  personal  representatives  of  him  who  had  it 
in  his  lifetime.  (3  Bl.  Com.  302.)  There  is  no 
reason  why  such  rights  should  vest  in  any  one 
else.  Where  the  Constitution  in  this  section, 
therefore,  says  **  the  right  of  action  shall  sur- 
vive," it  vests  the  right  in  the  personal  represen- 
tatives of  the  deceased. 

Had  the  first  sentence  ended  with  the  words 
"the  right  of  action  shall  survive,"  it  is  proba- 
ble that  no  one  would  have  thought  of  arguing 
that  the  right  of  action  thus  surviving  was  not 
vested  by  the  Constitution  in  the  legal  represen- 
tatives of  the  deceased.  But  the  sentence  pro- 
ceeds, sajring,  "and  the  General  Assembly  shall 
prescribe  for  whose  benefit  such  actions  shall  be 
prosecuted y''  and  it  was  these  latter  words,  which 
the  learned  Court  below  construed  as  authorizing 
the  Legislature  to  transfer  the  legal  right  of  ac- 
tion from  the  legal  representatives  of  the  de- 
ceased to  her  surviving  husband.  We  are  unable 
to  assent  to  this  construction.  The  section  has 
no  relation  to  the  legal  parties  or  to  the  legal 
form  of  the  action,  but  only  to  what  might  be 
recovered  by  it.  The  Constitution  fixed  the 
legal  party y  and  authoriied  the  Legislature  to 
designate  the  use  party.  There  is  a  legal  con- 
gruity  in  requiring  that  a  right  of  action  which 
survives  the  deceased,  shall  be  prosecuted  in  the 
name  of  his  legal  representative,  and  it  certainly 
cannot  be  said  in  Pennsylvania  that  there  is  any 
legal  incongruity  in  requiring  an  action  to  be 
brought  in  the  name  of  a  le^  plaintiff  for  the 
use  and  benefit  of  another  person.  Besides  this, 
there  was  strong  reason  why  the  Constitution 
should  fix  the  patties,  and  give  a  complete  and 
perfect  right  of  action  itself,  inasmuch  as  the 
object  and  purpose  of  this  section  was  to  restrain 
and  control  the  Legislature,  as  otherwise  this 
object  and  purpose  would  be  defeated  by  the 
Legislature,  simply  by  omitting  the  action  re- 
quired of  them  to  perfect  the  right  of  action. 
The  Legislature,  in  fact,  has  not  attempted  to 
prescribe  for  whose  use  these  actions  ^lall  be 
prosecuted. 

The  Act  of  1 85 1  gave  an  action  to  the  widow, 
or  if  there  was  no  widow,  to  the  personal  repre- 
sentatives, to  recover  damages  for  the  death  of 
the  deceased,  and  left  it  to  the  jury  to  place  a 
money  value  on  the  life  in  the  same  manner  as 
in  other  cases  they  estimate  the  value  of  health 
and  reputation. 

Pcnna.  R.  R.  Co.  v,  McOoftkey*s  Adm'r.,  11  Har. 
526. 

The  Act  of  1855  changed  this,  and  substituted 
as  the  measure  of  damage  the  pecuniary  loss  suf- 


fered by  the  husband,  wife,  children,  or  parents, 
plaintiffs  in  the  action,  or  for  whose  use  it  was 
brought.  This  was  an  entire  change  of  the  cause 
of  action,  and  in  a  suit  under  the  Act  of  1855 
nothing  can  be  recovered  for  any  suffering  borne 
or  loss  sustained  by  the  deceased,  but  only  for 
the  pecuniary  loss  which  his  said  surviving  rela- 
tives may  have  sustained  by  reason  of  his  death.  , 

Penna.  R.  R.  Co.  v.  Zcbc,  9  Cas.  318. 

Samev.  Vandever,  12  Cas.  298. 

Same  v,  Butler,  7  P.  F.  S.  335. 

Mansfield  Coal  &  Coke  Co.  v.  McEnerv,  8  Weekly 
Notes,  81. 
By  these  cases  it  is  established  that  the  cause 
of  action,  under  the  Act  of  1855,  is  the  pecu- 
niary loss  of  the  deceased's  surviving  family ; 
but  that  cause  of  action  which  survives  by  the 
Constitution  is  for  the  suffering  and  loss  which 
the  deceased  sustained  in  his  lifetime,  and  for 
which  he  could  have  recovered  damages  if  he 
liad  lived  to  bring  suit  and  obtain  judgment. 
There  is  no  resemblance  between  these  two  dis- 
tinct causes  of  action.  The  difference  is  recog- 
nized and  asserted  in — 

Penna.  R.  R.  Co.  v.  Henderson,  I  P.  F.  S.  315. 
There  is  no  conflict  between  the  Constitution 
and  the  Act  of  1855 ;  they  regard  different 
rights,  and  if  the  Act  had  b^en  passed  imme- 
diately after  the  adoption  of  the  Constitution  of 
1873,  instead  of  more  than  eighteen  years  be- 
fore, it  could,  with  no  propriety  or  justice,  be 
considered  an  execution  of  the  power  given  to 
the  Legislature  by  the  twenty-first  section  of  the 
third  article  of  the  Constitution.  It  does  not 
affect  the  Constitution,  nor  is  it  thereby  affected. 
It  was  not  unconstitutional  when  it  was  passed 
in  1855,  and  is  not  so  now.  Its  vigor  is  unim- 
paired by  the  Constitution  of  1873,  and  there 
are  no  provisions  in  the  latter  which  can  prevent 
the  passage  by  the  Legislature  of  a  supplement 
extending  the  provisions  of  the  Act  to  other  rela-' 
tives  than  those  therein  named,  or  to  any  other 
persons  whatever.  There  is  nothing  to  prevent 
the  two  actions,  the  one  for  the  injury  to  the 
deceased,  the  other  for  the  pecuniary  loss  sus- 
tained by  the  family  of  the  deceased,  from  being 
maintained  at  the  same  time,  and  both  pursued 
to  judgment  and  execution. 

Tlie  chief  piuTX)se  of  this  section  of  the  Con- 
stitution was  to  protect  lives  from  destruction  by 
negligence,  by  making  such  deaths  expensive  to 
those  whose  faults  should  occasion  them;  and 
these  actions  for  damages  for  injuries  resulting 
in  death,  are  the  means  adopted  to  effect  that 
purpose.  The  Act  of  15  April,  1851,  was  passed 
for  the  same  purpose,  and  made  nearly  the  same 
provisions.  The  members  of  the  Constitutional 
Convention  saw  its  provisions  frittered  away  by 
the  Act  of  26  April,  1855,  and  a  further  effort 
in  that  direction  made  by  the  Act  of  4  April, 
1868  (P.  L.  58,  Purd.  Dig.  1094).     This  was 
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supposed  to  have  been  done  by  the  Legislature 
under  the  influence  of  certain  corporations. 
These  corporations  were  certainly  in  the  minds 
of  the  members  of  the  Constitutional  Conven- 
tion,  for  they  are  mentioned  in  this  very  section, 
and  the  Legislature  is  therein  prohibited  from 
favoring  them  with  a  special  Statute  of  Limi- 
tations. 

The  object  being  to  fix  permanently  the  law 
relating  to  these  injuries  and  rights  of  action  by 
a  constitutional  provision,  which  would  be  be- 
yond the  power  of  legislative  meddling,  it  is  ab- 
surd to  suppose  that  the  framers  of  this  provision 
designed  to  empower  the  Legislature,  intended 
thereby  to  be  restrained,  to  prevent  its  ever 
going  into  effect,  simply  by  omitting  to  do  any- 
thing. 

William  J.  Baldy  and  John  G.  Freeze^  for 
defendant  in  error. 

The  sole  object  of  the  constitutional  provision 
was  to  restrain  the  Legislature  from  returning  to 
the  common  law  rule,  and  taking  away  all  right 
of  action.  The  framers  did  not  otherwise  inter- 
fere with  the  Acts  of  1851  and  1855,  either  as 
to  the  basis  of  damages,  or  as  to  the  distinction 
between  parties  entitled  thereto.  The  constitu- 
tional right  of  action  is  not  additional  to  the  one 
already  existing.  The  Constitution  provides  that 
but  one  action  shall  be  brought,  in  which  all 
proper  parties  shall  appear  of  record,  but  on  the 
theory  of  the  plaintiff  in  error  two  different  ac- 
tions, in  different  rights,  can  be  maintained,  and 
damages  recovered  twice  for  the  same  negli- 
gence. We  submit  that  no  argument  can  read 
that  result  into  the  Constitution. 

Oct.  4,  1880.  The  Court.  The  maxim 
Actio  personalis  tnoritur  cum  persona  was  abro- 
gated in  Pennsylvania,  in  cases  of  injuries  re- 
sulting in  death,  by  legislation  prior  to  the  adop- 
tion of  the  Constitution  of  1873.  The  Act  of 
April  15,  1 85 1,  gave  a  right  of  action  for  such 
injuries  to  the  personal  representative  of  the  de- 
ceased. The  effect  of  that  Act  was  to  make  the 
damages  recovered  in  such  actions  general  assets 
of  the  deceased  in  the  hands  of  the  representa- 
tives, and,  of  course,  they  were  available  to 
creditors  in  the  first  instance.  It  followed 
that  in  all  cases  of  insolvent  estates  of  such  de- 
ceased persons,  where  the  victim  of  the  injury 
was  a  husband  and  father,  the  widow  and  chil- 
dren derived  little  or  no  advantage  from  the  ac- 
tion, although  they  were  the  persons  most  di- 
rectly and  severely  injured.  Hence  it  was  that 
a  change  was  made,  and  by  a  new  Act,  passed 
April  26, 1855,  the  right  of  action  for  such  inju- 
ries was  taken  away  from  the  personal  repre- 
sentatives of  the  deceased,  and  conferred  only 
upon  parents  for  the  loss  of  children,  and  children 
for  the  loss  of  parents,  and  reciprocally  upon  hus- 


band and  wife.  So  far  as  the  subject  is  concerned 
this  was  the  condition  of  the  law  in  1873  ^^ 
the  present  Constitution  was  adopted.  Of  coarse 
as  this  right  of  action  was  derived  from  legisla- 
tive enactment,  it  might,  in  the  same  mode,  be 
taken  away.  To  prevent  this  being  done  a  spe- 
cial provision  was  incorporated  in  the  organic 
law,  declaring  that  in  cases  of  death  resulting 
from  injuries  "  the  right  of  action  shall  survive, 
and  the  General  Assembly  shall  prescribe  for 
whose  benefit?  such  actions  sliall  be  prosecuted." 
Since  the  adoption  of  the  Constitution  no  new 
legislation  has  been  enacted  on  this  subject  It 
is  plain,  therefore,  that  the  Act  of  1856,  pre- 
scribing the  persons  **  for  whose  benefits  such 
actions  shall  be  prosecuted,"  is  still  the  law.  No 
other  persons  have  been  clothed  with  the  right, 
and  hence  no  other  persons  can  sustain  such  ac- 
tions. 

The  present  action  is  brought  by  an  adminis- 
trator to  recover  damages  for  injuries  resulting 
in  the  death  of  the  intestate.  But  the  Legisla- 
ture has  not  declared  that  such  a  person  may 
maintain  such  an  action,  and  hence  the  right  to 
do  so  does  not  jexist.  The  designation  of  the 
persons  for  whose  benefit  such  actions  shall  be 
prosecuted  is  expressly  referred  to  the  action  of 
the  Legislature  by  the  language  of  the  Constitu- 
tion. No  such  law  has  been  enacted,  and  hence 
the  inference  is  irresistible  that  the  persons  who 
may  now  exercise  the  right  are  those,  and  those 
only  who  could  do  so  at  the  time  of  the  adoption 
of  the  Constitution. 

It  is  argued,  however,  that  such  a  right  exists 
in  the  personal  representative  because  of  the  pro- 
vision in  the  Constitution  that  '*  the  right  of  ac- 
tion shall  survive.''  The  argument  submitted  in 
support  of  this  position  is  ingenious,  but,  in  our 
judgment,  it  is  entirely  fallacious.  The  provision 
of  the  Constitution,  coupled  as  it  is  in  the  same 
sentence  with  the  direction  that  the  Legislature 
shall  declare  who  shall  exercise  the  right,  would 
be  conclusive  that  the  right  itself  is  a  limited  one, 
to  be  put  in  force  only  for  certain  persons  to  be 
prescribed  by  the  legislative  body.  Hence  the 
inference  is  not  warranted  that  the  right  of  ac- 
tion is  a  general  one  to  exist  independently  of, 
or  without  the  appropriate  legislation. 

This  conclusion  is  much  strengthened  by  an-' 
other  consideration  of  still  greater  force.    The 
argument  is,  as  it  must  be,  that  the  personal  rep- 
resentatives may  recover  for  the  injuries  to  the 
person  of  the  deceased,  and  other  persons  raaf 
recover  for  the  death.    Unfortunately  fw  that 
position  it  is  not  the  fieict  that  two  separate  and 
independent  rights  of  action  are  given.    The 
language  is,  '^and  in  case  of  death  from  such 
injuries  the  right  of  action  shall  survive,"  etc. 
What  right  of  action  ?    Manifestly  the  right  to 
recover  damages  for  the  death  of  the  person 
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killed.  No  other  cause  of  action  is  created.  It 
is  one  right,  not  two,  and  its  very  existence,  as 
a  right  of  action  at  all,  is  absolutely  dependent 
upon  the  fact  of  death. 

For  the  injuries  preceding  the  death  and  inde- 
pendently of  it,  no  right  of  action  is  given,  and 
hence  there  is  none  to  survive.  The  opposing 
argument  ctssume^  that  it  exists,  and  upon  the 
basis  of  that  assumption  infers  the  survival.  But 
the  assumption  is  unwarranted,  and  therefore  the 
inference  cannot  be  made.  Moreover  it  is  too 
plain  for  argument  that  the  deceased  person 
never  had  or  could  have  a  right  of  action  in  ad- 
vance of  his  death  for  damages  resulting  only  from 
his  death,  and  therefore  again  as  the  right  in  him 
never  existed,  it  could  not  survive  to  his  repre- 
sentative. In  the  case  of  Mann  v,  Wieand  (4 
Weekly  Notes  Cases,  6),  we  held  that  the  right 
of  action  for  damages  from  death  by  negligence 
never  existed  in  the  deceased — that  it  was  given 
to  and  first  existed  in  the  widow,  and  hence  the 
defendant  was  a  competent  witness  in  his  own 
behalf  in  an  action  against  him  by  the  widow. 
The  same  principle  applies  here.  We  are  of 
opinion  that  the  nonsuit  in  the  Court  below  was 
properly  entered. 

Judgment  affirmed. 

Opinion  by  Green,  J. 


March  5,  1880. 

Koch  &  Balliet's  Appeal. 

EquUy  jurisdiction — Adequate  remedy  at  law — 
Mining  lease  reserving  royalty — Implied  cove- 
nant to  prosecute  development — Alleged  breach 
by  stopping  work — Bill  in  equity  will  not  lie  to 
compel  development^  or  cancellation  of  contrcut^ 
and  for  damages. 

Where  a  right  to  mine  it  granted  in  consideration  of  a 
royalty  reserved,  the  law  implies  a  covenant  by  the  grantee 
to  work  the  mine  with  diligence  so  that  the  grantor  may 
receive  the  contemplated  compensation ;  but,  in  the  ab- 
sence of  special  grounds  of  equity  jurisdiction,  such  cove- 
nant will  not  be  specifically  enforced  in  equity,  an  action 
at  law  £or  damages  being  an  adequate  remedy. 

A.  and  6.  covenanted  that  A.  should  have  the  exclusive 
right  to  mine  the  iron  ore  upon  B.'8  lands,  and  should 
annually  pay  one-sixth  thereof  to  B.,  and  that  he  should 
be  absolutely  entitled  to  the  remaining  five-sixths.  After 
working  for  some  years  A.  suspended  operations,  and  B. 
brought  a  bill  in  equity,  praying  for  a  decree  that  defend- 
ants should  proceed  with  the  mining  or  deliver  up  the 
contract  to  be  cancelled.  A  decree  was  made  as  prayed 
for,  and  damages  were  awarded : 

Htld  (reversing  the  decree  of  the  Court  t^elow),  that  an 
action  at  law  for  breach  of  covenant  would  clearly  lie,  and 
that  there  was  no  jurisdiction  iu  equity. 

Appeal  from  the  Common  Pleas  of  Lehigh 
County. 


Bill  in  equity,  by  Benjamin  Guth  et «/.,  heirs 
and  administrators  of  Daniel  A.  Guth,  deceased, 
against  John  Koch,  Sr.,  Lewis  B.  Balliet,  execu- 
tor of  Stephen  Balliet,  deceased,  and  Edward 
H.  Balliet  et  aL^  heirs  of  said  Stephen  Balliet, 
deceased. 

The  bill,  filed  March  3,  1873,  alleged  :— 

(i)  That  on  August  23, 1842,  Daniel  A.  Guth, 
since  deceased,  entered  into  an  agreement  with 
Christian  Pretz  and  others,  of  which  the  material 
parts  were  as  follows : — 

"  For  the  consideration  hereinafter  mentioned  the  said 
party  of  the  first  part  [Guth]  hereby  covenants,  grants, 
and  agrees  to  and  with  the  said  party  of  the  second  part, 
that  he,  the  said  party  of  the  first  part,  will  and  does 
hereby  grant,  permit,  and  allow  the  said  parties  of  the 
second  part,  their  heirs,  executors,  administrators,  and 
assigns,  the  exclusive  right  and  privilege  to  open  pits,  sink 
shafts,  mine,  and  make  all  fiecessary  work  for  mining  and 
for  mining  purposes  in  and  upon  all  or  any  part  of  all 
that  tract  or  parcel  of  land  owned  by  said  party  of  the  first 
part,  situate  in  the  township  of  South  Whitehall  aforesaid 
.  .  .  for  the  purpose  of  dig^ng  and  mining  iron  ore, 
and  all  other  kinds  of  minerals  and  ores,  and  to  mine,  dig, 
take  away  from  said  land,  sell,  use,  and  dispose  of  iron 
ore,  and  all  other  kinds  of  minerals  and  ores.  The  said 
parties  of  the  second  part,  their  workmen  and  laborers,  to 
do  as  little  damage  to  the  land,  wood  growing  thereon,  and 
premises,  as  the  nature  and  proper  prosecution  of  the 
proposed  undertakings  will  permit. 

/'  In  consideration  whereof,  the  said  parties  of  the  sec- 
ond part  promise  and  agree  to  give  and  to  deliver  to  the 
said  party  of  the  first  part,  or  to  his  heirs,  executors,  ad- 
ministrators, or  assigns,  the  one-sixth  part  of  all  the  iron 
ore,  and  of  all  other  ores  and  minerals,  which  they,  the 
said  parties  of  the  second  part,  their  heirs,  executors,  ad- 
ministrators, or  assigns,  may  mine,  dig,  or  cause  to  be 
mined  or  dug  from,  in,  or  upon  the  said  land,  the  one- 
sixth  part  to  be  delivered  at  the  mouth  or  mouths  of  the 
pit  or  pits,  free  and  clear  of  all  expenses  to  him,  the  said 
party  of  the  first  part,  his  heirs  and  assigns.  The  remain- 
ing five-sixths  parts  of  all  the  aforesaid  ores  and  minerals 
to  belong  to  and  be  the  property  of  the  said  parties  of  the 
second  part,  their  heirs,  executors,  administrators,  and  as- 
signs. And  the  said  party  of  the  first  part  further  agrees 
tlmt  the  parties  of  the  second  part  may,  if  they  deem 
neoessary,  erect  one  or  more  buildings  for  the  accommo- 
dation of  those  employed  in  the  mines  upon  said  land, 
provided,  that  if  at  any  time  the  said  parties  of  the  second 
part,  their  executors,  administrators,  or  assigns  shall  finally 
abandon  the  workioff  of  said  mines,  tiie  said  party  of  the 
first  part  shall  have  the  first  chance  to  purchase  sudi  build- 
ings, and  if  the  price  cannot  be  agreed  upon,  then  said 
building  or  buildings  shall,  at  the  expense  of  the  said 
parties  of  the  second  part,  their  executors,  administrators, 
or  assigns,  be  removed  from  said  lands.-  And  it  is  further 
agreed  that,  if  limestone  shall  be  mined  or  quarried  upon 
said  land  by  the  said  parties  of  the  second  part,  their 
executors,  administrators,  or  assigns,  they  may  sell  the 
same,  paying  one-sixth  part  of  the  proceeds  of  sale  to 
said  party  of  the  first  part,  his  heirs  or  assigns.'' 

(2)  That  on  various  subsequent  dates  the  seve- 
ral parties  of  the  second  part  had  assigned  and 
transferred  to  John  Koch,  Sr.,  and  Stephen  Bal- 
liet, deceased,  their  rights  and  privileges  under 
the  said  contract.  (3)  That  in  pursuance  of  their 
rights  under  the  agreement  Koch  &  Balliet  built 
and  maintained  extensive  machinery  and  im- 
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provements,  sunk  pits  and  shafts,  and  for  thirty 
years  or  more  mined  laree  quantities  of  iron  ore, 
paying  one-sixth  thereof  to  the  persons  entitled, 
averaging  about  I3000  annually.  (4)  That  on 
or  about  April  i,  1872^  the  respondents,  without 
any  cause,  suspended,  and  abandoned  the  mining 
of  the  ore  and  the  delivery  to  the  complainants, 
and  had  so  continued.  (5)  That,  although  re- 
peated offers  had  been  made,  by  responsible 
parties,  to  the  respondents,  to  work  and  operate 
the  said  mines,  on  reasonable  terms,  all  such 
offers  had  been  refused,  and,  notwithstanding 
frequent  requests  from  the  complainants  to  re- 
sume mining  operations,  or  surrender  or  rescind 
the  contract,  the  respondents  refused ;  and  that 
the  complainants  were  informed,  and  believed, 
that  the  respondents  did  not  intend  to  carry  out 
the  purposes  of  the  contmct.  (6)  That  tliere  is 
on  the  said  tract  a  large  and  valuable  bed  of  iron 
ore  which  can  be  profitably  worked. 

The  complainants  prayed  for  a  decree  that  the 
respondents  should  "proceed  to  dig,  mine,  and 
raise  iron  and  other  ores  and  mineials  upon  said 
land,  and  deliver  the  one-sixth  part  thereof  to** 
the  complainants  '*  according  to  the  spirit  and 
intent  of  the  said  contract  or  agreement,  or  in 
default  thereof  to  cancel,  rescind,  and  deliver  up 
unto**  the  complainants  **  the  aforesaid  contract 
or  agreement,**  arid  further  relief. 

The  respondents  filed  a  demurrer  to  the  bill, 
upon  the  ground  that  the  complainants  had  an 
adequate  remedy  at  law,  which  demurrer  was 
overruled  by  the  Court.  Thereupon  respondents 
filed  an  answer  admitting  the  first  and  second 
paragraphs  of  the  bill  to  be  substantially  true,  but 
alleging  that  on  March  2,  1848,  there  was  made 
a  supplemental  agreement  between  Daniel  A. 
Guth  and  Pretz,  as  agent  and  partner  of  the 
Guth  Mining  Company,  by  which  it  was  agreed 
that,  as  the  Mining  Company  had  built  certain 
buildings  on  the  land,  the  taxes  should  be  divided 
and  each  pay  one-half;  that  the  company  should 
pay  Guth  for  the  rent  of  the  land  on  which  the 
buildings  stood  and  the  gardens  attached  to 
them;  and  in  case  the  ores  should  become  ex- 
hausted or  the  company  should  at  any  time  see 
fit  to  surrender,  and  it  should  happen  that  they 
could  not  agree  upon  the  price  at  which  Guth 
should  take  the  houses,  etc.,  a  method  of  appraise- 
ment should  be  resorted  to;  and  the  answer 
further  alleged  that  this  supplemental  agreement 
was  included  in  the  transfers  mentioned  in  para- 
graph (2)  of  the  bill.  The  answer  admitted  the 
mining  and  raising  of  ore,  but  denied  that  it 
had  been  for  so  long  a  time,  or  produced  so  large 
an  annual  average  as  alleged  in  the  bill ;  it  de- 
nied the  abandonment  of  the  mines,  and  alleged 
the  recent  completion  of  a  new  lease  to  the  Beth- 
lehem Iron  Company ;  it  denied  the  allegations 
of  the  5  th  and  6  th  paragraphs  of  the  bill,  and  all 


other  allegations  not  referred  to,  and  made  tech- 
nical objection  to  one  of  the  parties. 

Complainants  filed  the  usual  replication,  and 
the  case  was  referred  -to  a  Master  (T.  B.  MeU- 
ger),  before  whom  a  large  amount  of  testimony 
was  taken  to  support  the  allegations  *of  both  the 
bill  and  answer. 

The  Master  filed  a  report  recommending  a 
decree  dismissing  the  bill,  upon  the  ground  that 
the  complainants  had  an  adequate  remedy  at 
law.  After  argument  upon  exceptions  filed  by 
complainants,  the  Court  referred  the  case  again 
to  the  Master,  "with  instructions  to  entertain 
the  complainants'  bill,  to  consider  and  marshal 
the  testimony,  and  report  the  findings  of  facts 
as  required  by  the  rules  of  equity  practice,  to 
determine  and  assess  the  damages,  and  to  report 
a  form  of  decree.** 

The  Master  thereupon  filed  a  second  report 
finding  that  the  allegations  in  paragraphs  (i), 
(2),  and  (3)  were  proven :  he  also  foimd  that 
the  complainants  had  proved  a  refusal  to  extend 
the  lease  of  the  Crane  Iron  Company,  but  had 
not  proven  *•  that  the  respondents  neglected, 
refused,  or  were  indififerent  to  a  leasing  of  these 
same  premises  to  parties  other  than  the  Crane 
Iron  Company;*'  that  the  measure  of  damages 
was  the  price  of  ore  per  ton  from  November, 
1872,  which  was  from  I3.50  to  $4,  and  that  the 
yield  continued  during  this  time  about  the  same 
as  it  had  been ;  but  he  again  recommended  the 
decree  recommended  in  his  previous  report. 

The  complainants  and  the  defendants  both 
excepted,  and  the  Court  (Longaker,  P.  J.) 
filed  an  opinion,  in  accordance  with  whidi  a 
decree  was  drawn  requiring  the  defendants  within 
thirty  days  to  pay  to  the  complainants  I8615.10, 
with  interest  from  January  i,  1877,  retaining 
therefor  1833  *o^s  of  ore ;  and  that  they  proceed 
to  mine  and  raise  ore  with  diligence  and  deliver 
one-sixth  of  the  proceeds  to  the  complainants, 
and  in  case  of  default  within  five  days  to  cancel 
and  deliver  up  the  agreement.  From  this  de- 
cree the  defendants  appealed,  assigning  for  error, 
infer  a/ia,  the  overruling  of  their  demurrer  and 
the  entry  of  this  decree. 

John  D.  Stiles  and  Morris  L,  Kauffman^  for 
appellants. 

The  jurisdiction  could  only  have  been  ac- 
quired in  this  case  under  Article  6,  section  2,  of 
the  Act  of  1 836 :  < '  The  affording  specific  relief 
when  a  recovery  in  damages  would  be  an  inade- 
quate remedy."  This  does  not  confer  unhrersal 
equity  powers;  there  must  be  no  adequate 
remedy  at  Jaw.  The  chancery  powers  of  our 
Courts  extend  only  to  prevent  acts  contrary  to 
law,  and  this  refusal  to  carry  out  the  terms  of  a 
contract  is  not  one  of  them.  Equity  cannot  be 
used  merely  for  the  purpose  of  obtaining  dam- 
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Hagner  v,  Heyberger,  7  W.  &  S.  104. 

Kauffinan*s  Appeal,  5  Sm.  383. 
To  justify  the  cancellation  of  a  contract  re- 
quires a  stronger  case  than  is  required  to  resist  a 
specific  performance.  Equity  will  not  order  an 
instrument  to  be  delivered  up  or  cancelled  ex- 
cept in  a  very  clear  case. 

Brainard  v,  Holsaple,  4  Green  (Iowa),  485. 

Stewart's  Appeal,  28  Sm.  88. 
Tlie  rescission  of  an  executed  contract  will  not 
be  decreed  except  for  fraud  or  palpable  mistake. 

Graham  v.  Pancoast,  6  C.  89. 

Geddes's  Appeal,  30  Sm.  442. 
The  agreement  of  1842  was  a  grant  of  the  coal 
in  place. 

Caldwell  v.  Pulton,  7  C.  480. 

Clement  tt  aL  v,  Youngman  et  aL,  4  Wr.  345. 

Barker  v.  Dale,  3  Pitt's  R.  190. 
R,  E,  Wright  6*  Son  and  Edward  Harvey  ^ 
contra. 

Where,  there  is  a  lease  of  an  ore  mine  or  the 
grant  of  a  right  to  mine  ores,  and  the  considera- 
tion of  the  grant  or  the  rental  reserved  is  a  cer- 
tain proportion  of  the  ores  mined,  or  a  royalty 
thereon,  the  law  implies  a  covenant  upon  the 
part  of  the  lessee  to  work  the  mines  with  dili- 
gence and  in  a  proper  manner,  so  that  the 
grantor  may  receive  tne  return  contemplated  in 
the  lease  or  grant. 

Sharp  V,  Wright,  28  Beav.  150. 

Bainbridge  on  Mines,  1st  Am.  ed.,  p.  214. 

Shrewsbury  r.  Gould,  2  B.  &  Aid.  487. 

Lfon  V.  Miller,  12  11.  393. 

Brainerd  V.  Arnold,  27  Conn.  617. 

The  jurisdiction  of  equity  attaches  not  only 
where  there  is  no  remedy  at  law,  but  where  there 
is  not  an  adequate  remedy,  where  the  damages 
recovered  would  not  be  a  complete  compensa- 
tion and  the  amount  could  not  be  certainly 
fixed,  and  in  order  to  set  at  rest  a  source  of  con- 
stant litigation  and  prevent  a  multiplicity  of 
suits. 

Brainerd  v,  Arnold,  27  Conn.  617. 

Finley  v,  Aiken,  I  Gr.  84. 

Brighily's  Eq.,  247,  609. 

BanJc  of  Kentucky  v»  Schuylkill  Bank,  I  Pars.  180. 

Bank  v,  Adams,  i  Pars.  537. 

Campbell's  Appeal,  30  Sm.  311. 

Masson*8  Appeal,  20  Sm.  26. 

And  since  these  defendants  persistently  re- 
fused to  work  the  mine,  in  fraud  of  the  com- 
plainants' rights,  the  contract  imder  which  they 
claim  the 'exercise  of  this  right  ought  to  be  can- 
celled, which  can  only  be  enforced  in  equity. 

Wilson  etal,  v.  GeUy  etal,^^  Sm.  266. 

Duncan's  Appeal,  7  Wr.  67. 

Hetrick's  Appeal,  8  Sm.  477. 

Lippincott  v,  Whitmore,  3  Weekly  Notes,  314, 

Souder's  Appeal,  7  Sm.  498. 

Wilhelm's  Appeal,  29  Sm.  121. 

May  3,  i83o.  The  Court.  The  agreement 
which  forms  the  basis  of  claim  in  this  case  was 
made  in  August,  1842,  by  and  between  Daniel 


A.  Guth,  of  the  one  part,  whose  interest  therein 
is  now  represented  by  the  appellees,  plaintiffs 
below,  and  Christian  Pretz  and  others,  parties  of 
the  second  part,  to  whose  rights,  duties,  and 
obh'gations  the  appellants  succeeded  by  virtue  of 
sundry  assignments  of  the  agreement.  Guth, 
being  then  the  owner  of  the  land,  covenanted 
and  agreed  with  the  "  parties  of  the  second  part, 
their  heirs,  executors,  administrators,  and  assigns, 
to  fiunish  and  allow  them  .  .  .  the  exclu- 
sive right  and  privilege  to  dig,  mine,  and  take 
away  all  iron  ore  and  all  other  minerals  which 
are  or  may  be  found  in  or  upon  the  land*'  de- 
scribed in  the  agreement,  "  and  for  that  purpose 
to  open  pits  and  shafts,  and  to  make  and  erect 
all  necessary  works  for  the  purpose  of  digging 
and  mining  said  ore  and  minerals,  and  taking 
the  same  from  said  land,"  etc.  In  considera- 
tion whereof  the  parties  of  the  second  part  cove- 
nanted and  agreed  '*  to' deliver  to  the  said  party 
of  the  first  part,  or  to  his  heirs  and  assigns,  the 
one-sixth  part  of  all  the  iron  ore  and  of  all  other 
ores  and  minerals  which  they  .  .  .  may 
mine  or  dig,  or  cause  to  be  mined  or  dug  in  or 
upon  said  land.  The  said  one-sixth  part  to  be 
delivered  at  the  mouth  or  mouths  of  the  pit  or 
pits  free  and  clear  of  all  charges  and  expenses  to 
the  said  party  of  the  first  part,"  etc.  **  It  being 
agreed  and  understood  by  all  the  parties  that 
the  remaining  five-sixths  part  of  all  said  ores 
and  minerals  shall  belong  to  and  be  the  pro- 
perty of  the  said  parties  of  the  second  part, 
their  heirs,  executors,  administrators,  and  as- 
signs." This  was  followed  by  a  supplemental 
agreement  made  in  March,  1848,  by  which  it 
was  provided  that  each  party  should  pay  one- 
half  of  the  taxes ;  that  the  grantees  should  pay  a 
certain  rent  for  land  occupied  by  their  houses, 
stables,  etc. ;  and  in  case  the  mines  should  be- 
come exhausted,  or  the  grantees  should  **for 
any  other  cause  see  fit  to  surrender  and  give  up 
their  lease  of  said  mines;"  provision  is  also 
made  for  valuing  and  disposing  of  the  houses, 
stables,  etc. 

The  bill  charges  that  in  pursuance  of  the  agree- 
ment the  mines  had  been  successfully  worked 
for  many  years,  and  yielded  a  large  income  to 
the  plaintifis;  that  on  or  about  April  i,  1872, 
the  defendants,  *  without  any  cause  whatever, 
and  in  violation  of  the  terms  and  spirit  of  the 
aforesaid  contract  and  agreement,  entirely  ceased, 
suspended,  and  abandoned,  or  caused  to  be  sus- 
pended and  abandoned,  the  digging,  mining, 
and  raising  of  iron  ore  and  other  ores  and 
minerals  upon  the  said  premises  .  •  •  and 
have  persistently  and  without  cause  ever  since 
continued  their  abandonment  and  suspension  of 
the  mining,  digging,  and  raising  of  said  iron  ore 
and  other  minerals;"  and  then  concludes  with  a 
prayer  for  a  decree  that  the  defendants  shall 
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within  a  reasonable  time  proceed  to  work  the 
mines,  and  deliver  one-sixth  of  the  ores  and 
other  minerals  mined  to  the  plaintifis  according 
to  the  spirit  and  intent  of  the  agreement,  or  in 
default  thereof  cancel,  rescind,  and  deliver  up 
the  contract ;  and  for  '*such  further  relief  in  the 
premises  as  may  seem  agreeable  to  equity  and 
good  conscience." 

The  master  very  properly  found  that  the  mines 
had  not  been  actually  abandoned  by  the  defend- 
ants, nor  had  anything  been  done  that  amounted 
to  an  abandonment  While  it  was  shown  that 
they  had  declined  to  extend  the  lease  of  the 
Crane  Iron  Company  before  it  expired,  and  did 
not  afterwards  work  the  mines  themselves,  the 
master  finds  that  immediately  after  the  expiration 
of  that  lease,  they  made  diligent,  but  unsuccess- 
ful, efforts  to  lease  the  mines  for  the  purpose  of 
mining.  They  may,  and  perhaps  did,  fail  to 
comply  with  the  terms  of  the  agreement  accord- 
ing to  its  true  intent  and  meaning,  but  there  was 
nothing  done,  or  omitted  to  be  done,  that  would 
justify  a  cancellation  of  the  agreement.  At 
most  they  rendered  themselves  liable  to  damages 
for  neglect  to  work  or  cause  the  mines  to  be 
worked.  While  the  rights  granted  are  without 
limit  as  to  time,  and  the  agreement  contains 
no  express  covenant  as  to  how  the  mines  shall 
be  worked,  or  that  any  specified  amount  of 
ore  shall  be  taken  out,  it  does  not  follow  that 
the  appellants  were  at  liberty  to  operate  the 
mines  or  not  as  they  saw  fit.  It  was  evidently 
the  intention  of  the  parties  that  they  should  be 
worked  with  reasonable  diligence,  and  that  would 
depend  largely  on  the  circumstances.  The  quan- 
tity and  quality  of  the  ore,  and  the  demand  that 
existed  from  time  to  time,  would  necessarily 
enter  more  or  less  into  the  question  of  due  dili- 
gence. If  the  ore  proved  to  be  abundant,  and 
of  good  quality,  and  the  demand  was  such  as  to 
justify  a  vigorous  prosecution  of  the  work,  the 
spirit  of  the  agreement  manifestly  required  that 
it  should  be  so  worked. 

Where  a  right  to  mine  iron  ore  or  other  mine- 
rals is  granted  in  consideration  of  the  reservation 
of  a  certain  proportion  of  the  product,  to  the 
grantor,  the  law  implies  a  covenant  on  the  part 
of  the  grantee  to  work  the  mine  in  a  proper 
manner,  and  with  reasonable  diligence,  so  that 
the  grantor  may  receive  the  compensation  or  in- 
come which  both  parties  must  have  had  in  con- 
templation when  the  agreement  was  entered  into. 
This  principle  appears  to  be  recognized  in  Wat- 
son V.  O'Hern  (6  Watts,  362)  and  Lyon  v. 
Miller  (12  Harris,  392).  In  the  former  a  lease  of 
a  stone  quarry,  in  consideration  that  the  lessee 
should  pay  a  certain  price  per  perch  for  all  the 
stone  taken  out,  was  held  to  be  a  contract  on  his 
part  that  he  would  work  the  quarry,  and  upon 
his  failure  to  do  so  the  lessor  might  maintain 


covenant,  and  recover  damages.  It  is  there  said, 
*'If  the  defendants  had  any  excuse,  legal  or 
equitable,  from  the  responsibility  thus  assumed 
by  their  agreement,  it  lay  upon  them  to  show  it. 
The  plaintiff  was  not  bound  to  prove  the  cxttnt 
of  their  capacity  to  fulfil  the  contract.  The 
lease  presupposes  they  would  work  the  quarry, 
and  gives  them  the  entire  control  over  the  prem- 
ises ;  and  being  themselves  acquainted  with  their 
own  business  and  concerns,  they  were  better 
prepared  to  show  the  extent  to  which  they  were 
able  to  work  it ;  or,  if  not  worked  at  all,  the  rea- 
sons for  their  inability.  Not  having  done  so,  it 
was  for  the  jury  to  give  such  damages  as  thej 
might  deem  a  compensation  for  the  loss  d 
rent." 

Assuming,  then,  that  appellants  neglected  aod 
refused  to  work  the  mines  with  reasonable  dili- 
gence, it  is  very  clear  that  the  appellees  had  a 
complete  and  adequate  remedy  at  law  for  the 
recovery  of  such  damages  as  they  may  have  sus- 
tained. 

There  was  no  allegation  of  fraud,  accident,  or 
mistake  in  the  procurement  or  execution  of  the 
agreement,  nor  was  there  an3rthing  alleged  or 
shown  that  would  justify  a  mandatory  order  od 
the  appellants,  requiring^  them  to  proceed  and 
prosecute  the  work  of  mining  within  a  specified 
time,  on  pain  of  forfeiting  their  rights  under  the 
agreement.  Nor  could  it  be  justly  claimed  that 
by  proceeding  in  equity  a  multiplicity  of  suits 
would  be  avoided.  While  the  agreement  re- 
mains in  force,  the  right  of  action  must  neces- 
sarily depend  on  breaches  of  its  provisions,  and 
fum  constat  that  any  will  occur  hereafter.  The 
onlv  claim  that  has  been  made,  and  sustained 
with  any  degree  of  success,  is  the  demand  for 
damages  resulting  from  a  breach  of  the  agree- 
ment, and  for  that  there  was  no  doubt  an  ade- 
quate remedy  at  law.  Where  proper  ground  for 
equitable  relief  is  laid  and  sustained,  and  juris- 
diction has  thus  attached,  courts  of  equity  will 
proceed  to  award  compensation  or  damages 
when  they  are  incidental  to  such  relief,  but  not 
otherwise.  We  think  the  conclusion  reached  by 
the  master,  in  both  of  his  reports,  that  the  bill 
should  be  dismissed,  was  correct. 

Decree  reversed  and  set  aside,  and  it  is  nov 
ordered  and  decreed  that  the  biU  be  dismissed, 
and  that  the  appellees  pay  the  costs,  Including 
the  costs  of  this  appeal. 

Opinion  by  Sterrett,  J. 

Mercur  and  Green,  JJ.,  absent. 
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Jan.  '80,  388.  Jan.  8,  1881. 

Kaufinan  v.  Hirsch. 
Practice — Bail  in  error^-^JustificcUion  of  sureties 

'-^Vcuation  thereof  by  the  Supreme  Court  for 

cause —  Order  for  substitution  of  sufficient  bail. 

Rule  to  show  cause  why  the  approval  of  Jo- 
seph Kaufman,  as  surety,  should  not  be  vacated. 

Error  to  Common  Pleas  No.  i,  of  Philadelphia 
County. 

From  the  record,  and  the  depositions  taken 
under  the  rule,  the  following  facts  appeared: 
The  action  was  begun  by  a  capias  in  case ;  and 
was  so  proceeded  in  that,  in  March,  1880,  the 
plaintiff  recovered  a  verdict  and  judgment  against 
the  defendant  for  |i  165.  A  new  trial  having 
been  refused,  the  defendant  took  a  writ  of  error, 
and  offered  as  bail  in  error,  one  A.  H.  Siegle 
and  Joseph  Kaufinan,  son  of  plaintiff  in  error. 
On  exceptions,  the  prothonotary  declined  to  ac- 
cept the  said  sureties.  The  principal  objection 
to  Kaufman  was  that  certain  real  estate  owned 
by  him  was  encumbered  by  a  mortgage  held  by  a 
building  association.  Another  surety  was  offered 
and  accepted  in  place  of  Siegle,  and  soon  after- 
wards, on  April  28, 1880,  Joseph  Kaufman  again 
appeared  before  the  prothonotary,  informed  him 
that  he  had  paid  off  the  mortgage  on  his  property, 
and  produced  the  mortgage  itself,  with  a  certifi- 
cate of  satisfaction  indorsed  thereon  by  the  re- 
corder of  deeds.  The  prothonotary  then  accepted 
him  as  bail. 

The  depositions  showed  that  this  mortgage  was 
paid  off  out  of  money  advanced  to  said  Kaufman 
by  one  G^enheimer,  and  that,  at  the  time,  it  was 
expressly  agreed  and  tmderstood  between  them 
that  the  latter  should  be  secured  by  a  conveyance, 
or  a  mortgage  of  the  premises.  An  absolute  con- 
veyance was  accordingly  executed  to  him  on 
May  20,  1880,  but  was  not  recorded  until  Sept. 
18,  1880,  and  plaintiff  some  time  afterwards  dis- 
covered these  facts.  He  then  applied  to  the 
prothonotary  to  vacate  the  approval,  but  he  de- 
clined to  act,  deeming  his  authority  exhausted  by 
the  former  approval.     This  rule  was  then  taken. 

Bisphaniy  for  the  rule. 

Although  there  is  no  reported  precedent  in 
this  State,  there  can  be.no  doubt  that  this  Court 
will,  in  a  proper  case,  supervise  and  control  the 
taking  of  security  on  writs  of  error.  The  Act 
of  June  16,  1836,  §  7  (Purd.  Dig.  605,  pi.  16), 
requires  the  plauntiff  in  error  to  give  recogniz- 
ance, with  sufficient  sureties,  etc. ;  and  the  Rule 
of  this  Court  of  Feb.  18,  1878  (5  Weekly 
Notes,  81),  provides  for  the  justification  of 
sureties  before  the  prothonotary. 

The  transaction  here  was  simply  a  substitution 
of  one  encumbrance  for  another,  and  the  ap- 
proval of  the  prothonotary  was  obtained  by  con- 
cealment of  the  secret  agreement  to  convey  the 


real  estate*  That  amounted  to  fraud  against  the 
party,  the  prothonotary,  and  the  Court,  and  we 
are  entitled  to  have  sufficient  surety.  Courts 
have,  on  general  principles,  the  right  to  vacate  the 
approval  of  sureties  for  cause,  and  to  order  suffi- 
cient or  additional  security  to  be  entered,  even 
where  no  fraud  exists — a  fortiori^  where  the 
approval  was  obtained  by  a  trick.  Such  jurisdic- 
tion has  been  exercised  by  the  U.  S.  Supreme 
Court,  sitting  in  banc,  in  regard  to  sureties  who 
had  been  approved  by  a  single  justice. 
Jerome  v.  McCarter,  21  WalL  31. 

W,  J,  Budd,  CQXiXxz,. 

The  depositions  do  not  show  any  fraud  in  the 
transaction.  When  a  man  becomes  security  on 
a  writ  of  error,  it  is  a  personal  obligation,  and  his 
property  is  not  thereby  tied  up.  There  is  no 
lien,  nor  covenant  against  alienation,  and  to  hold 
that  a  surety  cannot  mortgage  or  sell  his  property 
without  disqualifying  himself  as  surety  will  in- 
troduce a  new  principle  in  the  law. 

C.  A.  V. 

Jan.  10, 1 881.  The  Court.  Rule  absolute, 
with  leave  to  substitute  other  sufficient  bail  within 
ten  days. 

Per  Curiam. 


Conttnon  iJleaa—- 1Ut». 


C  P.  No.  3.  December  ii,  i88a 

City  to  use  v.  Wood,  owner,  etc. 

City  claim — Notice  to  city  solicitor  of  rule  to 

issue  scire  facias — Sufficiency  of  such  notice. 

Rule  to  strike  oflf  lien. 

Claim  for  I3 17.36  for  curbing  and  grading 
against  a  lot  of  ground  situate  on  the  north- 
westerly side  of  Woodland  Avenue,  etc. 

On  November  10,  1880,  a  rule  was  taken  on 
claimants  to  issue  a  sci.  fa,  to  the  first  Monday 
of  December  next,  and  on  November  20,  1880, 
said  rule  was  made  absolute. 

Nov.  10,  1880,  the  owner  of  the  premises  left 
at  the  office  of  the  city  solicitor  a  notice  in  the 
following  form : — 

"City)  C.  P.  No.  3. 
f.     \  J. '79.424. 
WoodJ     M.  L.  D. 

Dear  Sir:— 

Please  notice  rule  entered  this  day  upon  claimant  to 
issue  sci.  fa.  in  above  case,  returnable  1st  Monday  of 
December  next,  sec.  reg. 

Yours,  etc., 

James  R.  Booth. 
To  W.  N.  West,  Esq.,  City  SoUdtor." 
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Dec.  9,  1880,  the  present  rule  was  taken. 

Booths  for  the  rule. 

Osbourn^  for  the  city,  argued  that  the  city  so- 
licitor was  not  bound  to  notice  the  copy  of  the 
rule  so  served,  as  it  was  not  in  accordance  with 
the  terms  of  sec.  i  o£  Act  of  February  21,  1862 
(Purd.  Dig.,  vol.  2,  p.  1 091,  pi.  38). 

C.  A.  V.    . 

The  Court.     Rule  absolute. 


C.  P.  No.  4.  Dec.  20,  1880. 

City  to  use  v.  Lukens. 
Taxation  of  ^^  rural  or  suburban''  property  in 

proportion  to  benefits  received —  Unconstitu- 
tional assessments — Lien  for  continuous  work 

—  When  it  should  be  filed. 

Rule  for  a  new  trial.  Scire  facias  by  the  city 
to  the  use  of  £.  Peters  against  Lukens  on  a 
municipal  claim  for  curbing  and  paving  200  feel 
on  Orthodox  Street,  north  of  Peirce  Street,  in 
Frankford,  Twenty-third  Ward.  The  curbing 
was  commenced  in  the  fall  of  1873 ;  the  paving 
was  finished  the  ensuing  spring;  the  lien  was 
filed  October,  1874,  more  than  six  months  after 
the  completion  of  the  curb.  The  defence  was 
that  the  property  described  in  the  lien  was  rural 
and  assessed  as  such.  On  the  trial  it  was  shown 
that  the  value  of  the  property  had  been  greatly 
increased  by  the  improvement,  and  the  Court 
charged,  as  requested  by  the  plaintiff,  tliat  if  the 
jury  believed  from  the  evidence  that  the  property 
in  question  was  benefited  to  the  extent  of  the 
expense  of  the  paving,  it  would  not  be  in  viola- 
tion of  the  Constitution  to  hold  it  responsible, 
and  the  verdict  should  be  for  the  plaintiflf.  The 
jury  gave  a  verdict  for  the  plaintiff,  whereupon, 
the  defendant  having  obtained  this  rule — 

IVm.  Hopple tjr,^  showed  cause. 

The  pleading  raised  a  question  of  fact  properly 
left  to  the  jury. 

City  V,  Rule,  8  Weekly  Notes,  244. 
Craig  V,  Philadelphia,  8  Norris,  265. 

Assessment  in  cities  in  proportion  to  benefits 
received  is  constitutional. 

Washington  Avenue,  19  P.  F.  S.  352. 

Seely  v.  Pittsburgh  (i  Norris,  360)  was  a  case 
stated,  and  the  fact  of  the  rural  or  suburban  cha- 
racter of  the  property  was  not  questioned.  So 
in  City  v.  Rule,  supra, 

Walter  J,  Budd,  for  the  rule. 

The  improvement  of  the  property  is  not  the 
test,  but  its  character  as  suburban. 
City  V.  Rule,  8  Weekly  Notes,  244. 

The  city  is  bound  by  the  assessment  and  clas- 
sification of  the  Board  of  Revision. 
Act  of  24  March,  1868,  P.  L.  444. 

No  notice  was  given  for  the  laying  of  the  curb, 
as  is  required  by  a  fair  construction  of  the  city 
ordinance  of  May  3,  1855. 


Admitting  the  claim  for  paving,  that  for  curb- 
ing was  not  good.  The  plaintiff  should  have  filed 
his  lien  for  the  curb  within  six  months  and  after- 
wards suggested  his  claim  for  the  paving.  His 
lien  for  the  former  work  is  gone. 

December  23,  1880.  The  Court.  Rule 
absolute. 


C.  P.  No.  4.  December  11,  i88a 

Griffiths  V.  StadtmuUer. 

Discontinuance — Attachment  execution — 
Costs  of  garnishee — Attorney  fee. 

Rule  to  set  aside  fi.  fa.  issued  by  the  garnishee 
against  plaintiff  for  costs. 

This  was  an  attachment  execution  issued  upon 
a  judgment  recovered  by  the  plaintiff  in  an  ap- 
peal from  a  magistrate.  After  the  attachment 
was  at  issue  the  plaintiff  discontinued,  paying  the 
prothonotary's  costs,  but  not  the  costs  of  the 
garnishee.  After  the  discontinuance,  the  gar- 
nishee filed  his  bill  for  witness  fees,  and  subse- 
quently issued  a  fi.  fa.  against  the  plaintiff  for 
costs,  which  were  the  garnishee's  bill,  the  attor- 
ney's fee  of  I3.00,  and  the  costs  of  issuing  and 
serving  the  fi.  fa. 

Sprogellf  for  the  rule. 

Wm.  B.  Lane^  contra. 

Upon  a  discontinuance,  an  execution  may 
issue  against  the  plaintiff  for  costs,  if  they  have 
not  been  paid. 

Gibson  v.  Gibson,  8  Harris,  9. 
Musser  v.  Good,  ii  S.  &  R.  247. 

C.  A.  V. 

December  18, 1880.  The  Court.  The  only 
question  in  this  case  is  whether  a  garnishee  in  an 
attachment  execution  is  entitled  to  an  attorney's 
fee  as  part  of  his  costs,  upon  a  discontinuance 
entered  by  the  plaintiff.  In  Magruder  r.  Adams 
(determined  in  the  District  Court  in  1850,  and 
reported  i  Troub.  &  H.  Pr.,  §  925,  note  i),  it 
was  decided,  that,  when  the  plaintiff  fails  in  his 
attachment  against  the  garnishee,  the  costs  of  the 
latter  are  to  be  taxed  precisely  as  they  are  in  an 
original  suit.  **It  is  clear,"  says  Sharswood, 
P.  J.,  delivering  the  opinion  of  the  Court,  **  that 
the  attachment  occupies,  in  respect  to  the  gar- 
nishee, the  same  place  that  a  separate  scire  facias 
does  against  a  garnishee  in  a  foreign  attachment, 
and  it  is  not  to  be  doubted  that  such  a  scire  facias 
is  a  suit,  costs  in  which  are  recoverable  as  in  the 
case  of  a  suit  commenced  by  original  process." 
It  follows  that  a  garnishee  is  as  much  entitled  to 
an  attorney's  fee  as  a  defendant  in  an  original 
action.  As  to  him  it  is  an  original  action.  Upon 
a  discontinuance  the  defend^t's  costs  are  to  be 
taxed  as  upon  a  nonsuit.  A  discontinuance  is 
allowable  only  on  the  payment  of  costs.  By  the 
8th  Eliz.,  c.  2,  §  2,  in  force  in  Pennsylvania  (3 
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Binney,  621),  the  defendant  is  entitled  to  costs 
where  the  plaintiff  ''shall  not  prosecute  his  suit 
with  effect,  but  shall  willingly  suffer  his  suit  to  be 
delayed  or  shall  suffer  the  same  ft?  be  discontinued^ 
or  be  otherwise  nonsuited  therein." 

Rule  discharged. 

Opinion  by  Thayer,  P.  J. 


C.  P.  No.  4.  Dec.  16,  1880. 

Hirst  V.  Randall. 
Practice — Amendment  of  record  after  verdict- 
Parties — Substitution — Waiver  of  formal  de- 
fects by  pleading  in  bar^^  After  issue  joined,  and 
verdictfound,  a  mere  formal  defect  in  the  narr, 
cannot  be  taken  advantage  of  by  motion  in  arrest 
of  judgment. 

Motion  in  arrest  of  judgment. 
Assumpsit,  ))y  the  payee  against  the  maker  of  a 
promissory  note  drawn  to  the  order  of  Wm.  L. 
Hirst  by  Robert  E.  Randall.  The  original  sum- 
mons issued  in  the  name  of  Lydia  B.  Hirst,  execu- 
trix of  William  L.  Hirst,  dec'd,  to  the  use  of 
James  F.  Wood,  and  was  returned  nihil  habet. 
Before  the  alias  issued  the  removal  of  Lydia  B. 
Hirst,  as  executrix,  and  the  appointment  of  the 
Philadelphia  Trust  Company  in  her  stead,  as  ad- 
ministrator d,  b.  n.  c,  /.  a.  werQ  suggested.  The 
aliassummons  followed  the  original  and  the  decla- 
ration was  in  the  name  of  Lydia  B.  Hirst,  but 
after  plea  in  bar  the  jury  was  sworn  to  try  the 
issue  between  the  Philadelphia  Trust  Company, 
administrator,  etc.,  and  Robert  E.  Randall. 
Chcise  &*  Lawrence,  for  the  motion. 
Husband,  contra. 

The  defendant  should  have  taken  advantage  of 
the  alleged  defect  in  the  parr,  before  plea  pleaded. 
Having  waived  his  right'to  plead  in  abatement  he 
cannot  move  in  arrest  of  judgment.  No  injustice 
is  done  the  defendant  and  the  Coiut  has  power 
to  amend  the  record.  C.  A.  V. 

Dec.  23,1 880.  The  Court.  Ordered  that  the 
declaration  be  amended  in  accordance  with  the 
record  by  substituting  as  the  plaintiffs  therein  the 
Philadelphia  Trust,  Safe  Deposit,  and  Insurance 
Company,  administrator  d.  b,  n.  c,  t.  a,  of  William 
L.  Hirst,  deceased,  to  the  use,  etc.,  in  lieu  of 
Lydia  B.  Hirst,  executrix  of  the  last  will  and  testa- 
ment of  Wm.  L.  Hirst,  deceased,  to  the  use,  etc. 

Eo  die.  Motion  in  arrest  of  judgment  over- 
ruled. 


©i^Jatts'  €ourt. 


Oct.  1880. 
Dunlap's  Estate. 

Commissions — The  amount  of  commissions   al- 
lowed to  an  accountant  is  regulated  by  the 
circumstances  of  each  case, 
Sur  audit  of  the  account  of  the  executor  of 
Ann  W.  Dunlap,  deceased.     Coram  Ashman,  J. 
The  only  question  which  arose  concerned  the 
amount  of  commissions  charged  by  the  account* 
ant,  and  the  facts  are  fully  set  forUi  in  the  adju- 
dication, which  was  as  follows: — 

The  fund  embraced  by  the  accoimt  amounted 
to  132,960.83.  It  was  composed  of  the  pro- 
ceeds of  sale  of  two  pieces  of  real  estate  and  of 
certain  corporation  bonds  and  stocks  and  of  three 
other  small  items.  Commissions  at  the  rate  of 
three  per  cent,  on  the  proceeds  of  realty  and  five 
per  cent,  on  the  personalty  were  deducted  by  the 
executor,  and  their  allowance  was  objected  to  by 
the  counsel  for  three  of  the  legatees. 

The  securities  in  question  were  investments 
owned  in  her  lifetime  by  the  testatrix,  and  were 
undistributed  assets  remaining  over  at  the  settie- 
ment  of  the  first  account,  in  May,  1879.  They 
were  sold  in  November,  1879,  by  the  account- 
ant, under  the  advice  of  counsel,  by  M.  Thomas 
&  Sons,  at  public  auction.  Formal  notice  of  the 
sale  was  given  to  all  the  legatees,  and  special 
permission  was  granted  by  the  Court  to  the  wife 
of  the  executor,  to  bid  for  all  or  any  part  of  the 
securities.  The  circumstance  that  they  were  act- 
ually purchased  by  an  agent  selected  by  some  of 
the  legatees  does  not  alter  the  fact  of  the  sale  nor 
the  fact  that  the  price  obtained  was  the  market 
value  of  the  stock  at  that  time.  When  appraised 
in  December,  1878,  the  480  shares  of  Allentown 
Iron  Company  were  valued  zi  $1  per  share,  or 
I480.  They  were  bought  in  at  the  sale  for  I30 
per  share,  or  114,400.  Mr.  Flanders  objected 
that  the  executor's  commissions  should  have  been 
based  upon  the  value  of  the  securities  at  the  date 
when  a  sale  could  first  have  been  had,  and  that 
the  delay  in  selling  until  the  stock  had  risen  in 
value  afforded  no  ground  for  increased  commis- 
sions. 

Stated  without  any  qualifying  circumstances, 
this  objection  would  seem  plausible.  But  the 
commissions  were  charged  upon  the  actual 
amount  realized,  thirteen  months  afler  the  issu- 
ing of  letters  testamentary.  The  force  of  the 
objection  was  fiuther  broken  by  the  testimony  of 
Richard  Wood,  J.  Vaughan  Merrick,  Edward 
Samuel,  and  Charles  Chauncey.  It  was  abun- 
dantly proved  at  the  audit  that  the  rise  in  value 
of  the  securities  was  largely  due  to  the  exertions 
of  the  accountant  himself.     In  February,  1879, 
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the  AUentown  Iron  Company  was  deeply  in 
debt,  was  doinj^  business  at  a  loss,  and  was 
threatened  with  unmediate  suit  by  its  creditors. 
A  meeting  of  stockholders  was  c^ed,  and  as  a 
result  of  me  meeting  a  committee  was  appointed 
to  raise  subscriptions  and  to  devise  a  plan  of 
settlement.  The  committee  failed  to  secure  an 
amount  sufficient  for  the  emergency,  and  asked 
to  be  discharged.  Mr.  Conarroe,  who  had  ap- 
peared at  the  meetings,  strenuously  objected  to 
the  discharge  of  the  committee,  ana  insisted  that 
its  number  should  be  enlarged  and  that  it  should 
be  instructed  to  continue  its  work.  He  was 
thereupon,  with  two  other  gentlemen,  placed  on 
the  committee,  and,  to  use  the  language  of  a 
witness  who  was  himself  a  member,  devoted  half 
his  time  during  several  months  to  the  work  of 
resuscitating  the  company.  His  efforts  were  so 
far  successful  that  within  the  current  year  stock 
which  was  valued  when  the  committee  first  met 
at  1 1  per  share  was  sold  for  I40  per  share.  This 
immense  rise  was  undoubtedly  accelerated  by  the 
improved  tone  of  the  iron  market ;  but  all  the 
witnesses  were  emphatic  in  declaring  that  the 
revival  in  business  did  not  manifest  itself  until 
after  the  company  had  fully  recovered  its  foot- 
ing, and  that  this  recovery  alone  enabled  it  to 
take  advantage  of  the  revival. 

These  facts  are  an  essential  element  in  any  in- 
quiry into  the  compensation  which  should  be 
awarded  to  the  accountant.  In  the  nature  of 
things,  no  rule  can  be  framed  which  will  meet 
with  mathematical  precision  the  circumstances  of 
every  case.  The  nearest  approach  to  a  formula 
is  to.be  found  in  the  language  used  in  various 
cases,  that  a  Court  of  Equity  will  require  in  an 
executor  only  common  skill,  prudence,  and  cau- 
tion, and  that  in  fixing  his  compensation  regard 
will  be  had  to  the  amount  and  character  of  the 
trust  estate,  and  to  the  labor,  skill,  and  success 
attending  its  administration.  (Heckert's  Appeal, 
13  Har.  482.)  In  estates  of  moderate  amount, 
whose  settlement  has  been  attended  with  ordi- 
nary labor  and  responsibility,  the  minimum  rate 
of  commissions  has  been  definitely  fixed  at  five 
per  cent,  on  the  sum  total  of  the  personalty. 
No  legal  obligation  compelled  the  accountant  in 
this  case  to  put  forth  extraordinary  efforts  to  res- 
cue the  estate  of  his  decedent  from  loss.  Com- 
pliance with  the  routine  of  official  duty  required 
simply  a  sale  of  the  stocks  for  whatever  they 
would  bring  and  a  distribution  of  the  proceeds. 
The  law  cannot  do  more  than  exact  the  perform- 
ance of  formal  duties,  although  the  latter  may 
often  fall  short  of  the  demands  of  conscience. 
But  it  does  reserve  in  certain  cases  a  discretion 
to  reward  meritorious  service,  and  this  is  one  of 
those  cases:  An  executor,  for  instance,  may  not 
seek  the  trust  for  profit,  but  he  may  nevertheless 
be  adequately  paid  for  unusual  labor  and  respon- 


sibility. It  is  of  the  highest  moment  to  the 
estates  of  decedents  in  particular  that  they  should 
be  managed  with  skill  and  integrity,  and  these 
qualities  cannot  always  be  secured  for  nothing. 

It  is  no  answer  to  the  demand  of  the  account- 
ant, to  say  tliat  he  gave  his  services  to  the  com- 
pany, and  through  it  to  the  estate,  voluntarily, 
and  that  the  estate  is  not  called  upon  to  pay,  be- 
cause the  company  was  not  charged.  The  ac- 
countant served  the  company  only  in  order  to 
serve  the  estate.  It  is  true  that  his  wife,  as  a 
distributee  under  testatrix's  will,  was  interested 
in  the  safety  of  the  stock,  but  her  interest  was 
only  one  of  several  equally  benefited,  and  she 
pays  her  proportion  of  the  expenses.  Without 
further  elaboration,  the  auditing  Judge  is  of 
opinion  that  the  rate  of  commissions  charged 
upon  the  value  of  the  stocks,  as  determined  by 
the  sale,  may  be  taken  as  a  fair  and  even  mode- 
rate standard  for  compensation.  There  was  no 
evidence  for  the  assertion  that  the  sale  was  post- 
poned by  the  accountant  in  the  hope  of  personal 
profit.  He  waited  until  a  &.vorable  season 
should  arrive  for  the  sale  of  the  real  estate,  and 
he  sold  the  stocks  and  bonds  fully  six  months 
before  he  disposed  of  the  land.  In  proof  of  this 
the  following  i^eeroent,  which  appeared  as  part 
of  the  account  filed  in  May,  1879,  ^^^X  ^ 
quoted :  **  From  this  (balance)  must  be  deducted 
amount  of  railroad  bonds  and  stocks  which  are 
at  present  unsalable,  and  for  which  no  reliable 
q\iotation  can  be  given,  and  which  are  desired 
by  distributees  not  now  to  be  divided V  And 
then  follows  a  list  which  includes  the  securities 
in  question.  This  was  signed  by  the  counsel  who 
now  makes  the  objection. 

The  objection  to  the  charge  of  commission  at 
three  per  cent,  on  the  proceeds  of  sale  of  the 
realty  must  be  dismissed.  Ordinarily,  when  the 
proceeds  amount,  as  here,  to  ^12,000,  the  com- 
missions would  be  fixed  at  two  and  one-half  per 
cent.  But  in  view  of  the  extraordinary  service 
rendered  by  the  accountant,  and  of  the  right  of 
the  Court  to  award  a  gross  sum  by  way  of  com- 
pensation, the  commissions  charged  by  the  ac- 
countant, viewed  as  a  total,  must  be  accepted  as 
entirely  reasonable  and  considerably  below  what 
the  witnesses  testified  his  services  were  worth. 

And  now,  October  30, 1880,  it  is  ordered  and 
decreed  that  the  account,  upon  payment  of 
clerks'  fees,  be  confirmed  nisi,  and  that  payment 
and  distribution  be  made  of  the  balance  in  ac- 
cordance with  the  will  of  the  testatrix,  and  that 
a  schedule  of  such  distribution  be  attached  by 
counsel  to  this  adjudication. 

Henry  Flanders^  for  the  exceptants.  ' 

Geo.  W.  Biddiey  for  the  accountant,  cited — 
Robb's  Appeal,  5  Wr.  45. 
Duval's  Estate,  2  Id.  125. 

November  20,  1880.     Confirmed  absolutely. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


85« 


April  28, 1879. 
Schmidt  v.  Steamship  Pennsylvania. 
Vendor  and  vendee — Stoppage  in  transitu — Lia- 
bility  of  carrier  to  vendee's  assignee  holding 
indorsed  bill  of  ladings  for  refusal  to  deliver 
the  goods ^  under  shipper's  order  of  stoppage  in 
transitu — Measure  of  damages — Loss  of  profit 
on  contract  ef  saUy  made  by  such  assignee  and 
prevented  by  non-delivery —  Wlien  recoverable 
against  the  carrier. 

Appeals  by  both  libellant  and  respondent  from 
a  decree  of  the  United  States  District  Cburt. 

Libel,  by  Henry  Schmidt  against  the  Steam- 
ship Pennsylvania,  to  recover  damages  for  the 
refusal  of  the  master  of  the  steamship  to  deliver 
goods  shipped  under  a  bill  of  lading  of  which 
Schmidt  was  the  holder. 

The  facts  of  the  case  were  as  follows':  Bresch 
at  Trieste  shipped  goatskins  to  Philadelphia  via 
Liverpool,  on  a  through  bill  of  lading  to  the 
order  of  the  shipper,  the  bill  being  signed  by 
the  respondent's  agent  in  Trieste.  Bresch  in- 
dorsed the  bill  to  Havemann  &  Poleman,  who 
sold  the  goatskins  and  indorsed  the  bill  of  lading 
to  Schmidt,  who  afterwards,  and  before  the 
arrival  of  the  goods,  made  a  sale  of  the  skins 
to  Keene.  The  contract  of  sale  by  Schmidt 
to  Keene  was  in  form  an  order  for  the  skins 
accepted  by  Keene  and  signed  by  Schmidt  as 
broker.  Before  the  arrival  of  the  skins  at  Phila- 
delphia Bresch's  agents  telegraphed  respondent's 
agents  at  Philadelphia  to  stop  the  goods.  The 
vessel  arrived  February  3,  1878.  On  Feb.  6, 
Schmidt  presented  the  bill  of  lading  and  de- 
manded the  delivery  of  the  skins,  in  order  to 
enable  him  to  complete  his  contract  of  sale, 
which  demand  was  refused.  Keene  then  threw 
up  the  contract  with  Schmidt,  and  refused  to 
accept  the  goods.  On  Feb.  12,  1878,  Schmidt 
filed  a  libel  against  the  vessel.  On  February  19 
the  order  to  stop  was  withdrawn,  and  respondents 
offered  to  deliver  the  goods,  and  requested  a  dis- 
continuance of  the  suit,  offering  to  pay  the  costs. 
On  March  5,  1878,  the  goods  were  delivered  to 
Schmidt,  without  prejudice  to  his  right  to  claim 
damages  for  loss  sustained  by  non-delivery  on 
arrival. 

For  a  more  detailed  statement  of  the  facts  see 
the  report  of  the  case  in  the  District  Court,  7 
Weekly  Notes,  98. 
On  November  23,   1878,  the  District   Court 


entered  a  decree  for  libellant.  The  Judge  hav- 
ing intimated  upon  the  argumyent  that  in  his 
opinion  the  damages  should  be  based  upon  the 
decline  in  value  of  the  goods  to  the  date  of  the 
offer  to  deliver  and  not  to  the  date  of  actual  de- 
livery, a  pro  forma  assessment  of  damages  was 
entered  in  accordance  with  this  intimation,  and 
both  parties  then  appealed  to  this  Court. 

Morton  P,  Henry ^  for  tlie  Steamship  Com- 
pany. 

No  liability  exists  on  the  part  of  the  ship- 
owner for  obeying  the  order  of  the  shipper  to 
stop  delivery  of  goods  to  the  consignee  or 
assignee  of  a  bill  of  lading.  It  is  to  be  observed 
that  mere  indorsement  of  a  bill  of  lading  does 
not  necessarily  imply  that  it  is  for  value. 
Benjamin  on  Sales,  {  862,  note. 

As  between  the  original  parties  to  a  bill  of 
lading  the  receipt  of  it  by  the  purchaser  or  con- 
signee merely  establishes  the  vesting  of  the  pro-' 
perty  in  him.  It  cannot  be  said  to  defeat  the' 
right  of  stoppage  in  transitu,  but  rather  gives 
occasion  for  its  exercise.  ^ 

Stanton  v.  Eager,  16  Pick.  467. 

The  law  does  not  throw  on  the  master  as 
bailee  the  duty  of  determining  whether  the  in- 
dorsement has  passed  the  title  to  the  goods  as  be- 
tween the  shipper  and  consignee. 

The  contract  is  with  the  shipper,  not  with  the 
consignee,  and  the  ship-owner  is  boimd  to  obey 
the  orders  of  the  shipper. 

Roienficld  v.  The  Express  Co.,  I  Woods,  131. 
The  Tigress,  Browning  &  Loshington's  R.  38. 

If  the  steamship  company  had  undertaken  to 
deliver  the  goods  to  Schmidt  after  Bresch's  order 
to  stop,  they  would  have  assumed  the  duty  of 
proving  Schmidt's  title  against  Bresch. 
The  Idaho,  ii  Blatchford,  C.  C.  R.  218. 

An  indorsement  of  a  bill  of  lading  does  not 
imply  that  it  is  for  value ;  it  is  the  form  which 
would  be  used  if  the  consignee  were  a  mere 
agent  to  receive  the  goods  for  the  shipper.  It 
passes  the  property  if  so  intended,  but  not  neces- 
sarily so. 

Dracachi  v.  The  Anglo-Egyptian  Nay.  Co.,  L.  R. 
3  C.  P.  190,  and  cases  cite^. 

The  following  additional  cases  on  the  right  of 
stoppage  in  transitu  illustrate  our  position. 

(i)  Master  refusing  to  iJlow  vendor  to  retake 
on  the  ground  that  he  had  signed  bills  of  lading 
deliverable  to  another,  guilty  of  conversion. 
Thompson  v.  Trail,  6  Bam.  &  Ores.  36. 

(2)  Before  notice  to  stop,  purchaser  may  bring 
trover ;  after  such  notice,  seller  may. 

Lilt  r.  Cowley,  7  Taunton,  169. 

(3)  Bill  of  lading  for  goods  purchased  by  bank- 
rupt's correspondent  filled  up  to  order  of  bank- 
rupt \  stoppage  in  transitu  sustained. 

Feise  v.  Wray,  3  East  R.  93. 
As  to  measure  of  damages  of  consignee  or 
vendee,  if  the  carrier  is  liable  for  obeying  the 
shipper's  orders  to  stop  goods.    This  is  decided. 
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by  two  cases  in  the  Circuit  Courts  of  the  United 
States^  to  be  the  difference  between  the  value 
of  goods  when  demanded,  February  6,  and  the 
day  when  tendered,  February  19. 

The  Success,  7  Blatch.  C.  C.  R.  p.  552. 

The  rule  of  damages  was  held  to  be  the  differ- 
ence between  a  fair  market  value  of  cargo  at  the 
port  of  destination  when  the  cargo  ought  to 
have  been  delivered,  and  the  value  when  vessel 
was  in  readiness  to  make  such  delivery.  ''It 
can  hardly  be  claimed,  I  think,  that  the  loss  of 
that  special  contract  (of  sale)  furnished  a  role  of 
damages."    Per  Woodruff,  J. 

Chauncery  Page  r.  G.  C.  Munro,  i  Holmes  C.  C.  R. 
233  (first  Judicial  Circuit). 

Both  cases  reject  the  loss  of  sale  as  a  measure 
of  damages.     The  same  rule  obtains  in  England. 

Simmons  v.  The  South  Eastern  Railway,  7  Hurlst 

&  Norman,  1002. 
British  Columbia  Saw  Mill  Co.  v,  Nettleship,  L.  R. 
3  C.  P.  499- 
Schmidt  had  no  interest  in  this  matter  except 
as  earning  his  commission,  and  that  he  received 
from  Havemann  &  Pol^man. 

If  there  had  been  any  danger  of  a  loss  of  sale 
to    Keene,  Schmidt  could  have  obtained  the 
goods  by  replevin  and  delivered  them.    Stop- 
page in  transitu  does  not  rescind  a  sale. 
2  Kent*8  Comm.  p.  541. 
Newhall  v.  Vargas,  13  Maine  Rep.  93. 

The  rules  which  govern  the  transaction  are  set 
out  in  Jones  v.  U.  S.,  6  Otto,  24. 

Schmidt's  measure  of  damages,  if  any,  was  the 
same  as  Keene's,  and  that  was  the  decline  in 
price  between  Feb.  6th  and  Feb.  19,  1878. 

If  the  principle  of  the  District  Court  is  sus- 
tained Schmidt  and  Keene  by  agreeing  to  annul 
the  sale  can  recover  the  fall  in  the  market  since 
Nov.  30,  1877. 

£,  G,  Flatt  and  S.  Dickson,  for  libellant. 

The  Court  below  found  that  a  liability  existed 
on  the  part  of  the  shipper  for  not  delivering  the 
goods  to  the  holder  of  the  bill  of  lading.  The 
libellant  was  a  bona  fide  holder  for  value  of  the 
bill  of  lading,  and  the  cases  and  text-books  are 
all  to  the  effect  that  in  such  a  contingency  the 
right  of.  stoppage  in  transitu  is  defeated.  The 
right  of  property  is  in  such  case  absolutely  vested 
in  the  consignee,  which  gives  him  the  right  to 
maintain  an  action  of  trover  or  replevin. 
Lickbarrow  v.  Mason,  2  T.  R.  63. 

Lord  Tenterden,  in  his  work  on  shipping, 
says :  "  It  is  now  the  admitted  doctrine  of  our 
Courts  that  the  consignee  may  (by  assignment  of 
bill  of  lading)  confer  an  absolute  right  of  property 
upon  a  third  person  indefeasible  by  any  claim  on 
the  part  of  the  consignor." 

Thompson  v.  Dominy,  14  Mees.  &  Wels.  403. 

The  sole  question  is,  Can  the  owner  of  a  vessel 
escape  liability  on  the  plea  that  he  is  between 


conflicting  claimants  and  as  such  not  answerable 
for  any  damages  caused  by  his  action  ? 
Benjamin  on  Sales,  p.  719. 
Abbott  on  Shipping,  pp.  338,  540. 

The  holder  of  a  bill  of  lading  has  a  threefoki 
remedy  for  the  non-delivery  of  goods — against 
the  master,  the  owner,  and  the  vessel  in  rem, 
Leonidas  Olc.  p.  1 2. 
The  Thames,  14  Wall.  98,  cases  cited. 

As  to  the  rule  of  damages.  The  actual  delivery 
was  March  5  th,  the  tender  of  Feb.  19  was  quali- 
fied; by  accepting  it  the  libellant  would  have 
waived  all  claims  to  any  damages,  and  that  he 
was  clearly  not  compelled  to  do.  The  libellant 
gave  notice  of  his  contract  of  sale  to  Keene, 
and  it  was  claimed  that,  under  the  circumstances 
and  in  view  of  the  notice,  thi  respondent  would 
be  liable  for  difference  between  the  contract 
price  and  actual  value  of  goods  at  the  time  of 
delivery.  This  view  was  taken  by  the  late  Judge 
Cadwalader  in  his  opinion  (7  W.  N.  C.  100). 

This  is  the  view  we  are  now  endeavoring  to  sup- 
port, and  it  seems  to  be  supported  by  common 
sense  and  common  justice,  and  by  all  the  authori- 
ties from  Hadley  v.  Boxendale  down. 

C.  A.  V. 

October  28,  1880.  The  Court.  The 
opinion  of  the  late  District  Judge,  who  decided 
this  cause,  so  concisely  and  accurately  states  the 
law  by  which  it  must  be  governed,  that  I  do  not 
propose  to  add  anything  to  it. 

The  ordinary  measure  of  damages,  between 
vendor  and  vendee,  for  breach  of  a  contract  for 
the  sale  of  goods,  is  the  difference  between  the 
contract  price  and  the  market  price  at  the  time 
and  place  of  delivery,  for  the  reason  that  this  is 
the  actual  loss  sustained  by  the  vendee.  B&t 
here  the  respondent  was  in  possession  of  the 
libellant's  goods,  which  were  wrongfully  with- 
held from  him,  whereby  he  was  disabled  from 
performing  a  contract  for  the  sale  of  them,  and 
the  sale  of  them  was  defeated.  Of  this  sale  the 
respondent  was  duly  notified,  when  a  delivery  of 
the  goods  was  demanded,  and  by  its  refusal  to 
deliver  them  took  the  risk  of  a  renunciation  of 
the  purcliase  by  the  complainant's  vendee. 
Whatever  sum  the  complainant  would  have 
realized  by  this  contract  in  excess  of  the  market 
price  of  the  goods  at  the  time  of  their  delivery, 
when  he  had  the  power  to  dispose  of  them,  is 
clearly  the  amount  of  his  actual  loss  which  was 
caused  by  the  respondent's  act.  The  goods  were 
withheld  from  the  complainant  until  the  5th  of 
March,  1878,  and  for  the  difference  between 
their  market  price  at  that  time  and  the  price  for 
which  they  had  been  sold  to  Keene,  he  is  entided 
to  a  decree.  This  difference  amounts  to 
J1916.57,  for  which  sum,  with  interest  fit)m 
March  5,  1878,  and  costs,  a  decree  will  be 
entered  in  favor  of  the  libellant. 

Opinion  by  McKennan,  Cir.  J. 
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g)upteme  Court. 


May,  '79,  8i.  May  i6,  1879. 

Harlan  v.  Maglaughlin. 

Fraudulent  conoeyances  as  against  creditors  y  un- 
der Stat.  13  Eliz.  Cap,  V, — Subsequent  credi- 
tors can  avail  themselves  only  0/ fraud  intended 
against  them — Reqtdsites  of  voluntary  settle- 
ments, 

A  voluntary  conveyance  to  wife  or  children  cannot  be 
impeached  by  subsequent  creditors  as  fraudulent,  under 
the  Stat,  of  13  Eliz!  Cap.  V.,  unless  they  show  that  the 
settlement  was  intended  to  defraud  or  hinder  them. 

It  is  not  enough  for  subsequent  creditors  to  show  an  in- 
tent to  delay  or  defeat  existing  creditors. 

A  man  about  to  make  a  voluntsury  settlement,  if  indebt- 
ed, or  if  contemplating  indebtedness,  must  provide  for 
such  existing  and  future  indebtedness ;  but  he  need  not 
provide  for  future  indebtedness  which  he  does  not  antici- 
pate and  which  may  never  occur. 

Snyder  v,  Christ,  3  Wr.  499,  and  Monroe  v.  Smith,  29 
Sm.  459,  followed. 

Thomson  v,  Dougherty,  12  S.  &  R.  448,  dissented 
from.     Other  cases  commented  upon  by  Gordon,  J. 

Error  to  the  Common  Pleas  of  Cumberland 
County. 

Ejectment,  by  M.  &  W.  R.  Maglaughlin,  by 
their  guardian,  W.  A.  Coffey,  against  Anne  Har- 
lan and  David  Sipe,  for  two  lots  of  ground  in 
Carlisle,  Pa.  , 

The  plaintiffs  claimed  as  heirs  of  their  father, 
Charles  E.  Maglaughlin,  who  died  in  April,  1874, 
and  showed  title  in  him  as  follows :  Judgment, 
Sept.  22,  1869,  Christian  Kindler  against  John 
B.  Noble  for  ^129.47,  on  note  dated  March  5, 
1869;  fi.  fa.  and  vend,  ex.,  under  which  the 
premises  in  question  were  sold  at  sheriff's  sale, 
in  January,  1870,  as  the  property  of  John  B. 
Noble,  and  were  purchased  by  the  said  Charles 
E.  Maglaughlin,  to  whom  the  sheriff  executed  a 
deed  therefor,  duly  recorded. 

At  the  time  of  the  said  judgment  and  sheriffs 
sale,  the  title  to  the  premises  stood  in  the  name 
of  Isabella  Noble,  wife  of  the  said  John  B.  Noble, 
to  whom  they  were  granted  and  conveyed  by  two 
deeds,  for  the  respective  lots,  one  dated  March 
31  >  1859,  from  John  Mell,  for  the  consideration 
of  I50,  recorded  Aug.  27,  1859 ;  the  other, 
dated  March  20,  1865,  from  William  Blair,  in 
consideration  of  ^200,  recorded  March  28, 1868. 
Vol.  IX.-.23 


The  plaintiffs  claimed  that  these  deeds  were 
fraudulent  and  void  as  against  existing  and  sub- 
sequent creditors,  under  the  Stat.  13  Eliz.,  and 
alleged  that  the  lots  were  purchased  and  paid 
for  by  John  B.  Noble,  at  a  time  when  he  was 
indebted,  and  that  he  caused  the  deeds  to  be 
made  out  in  his  wife's  name  for  the  purpose  of 
defrauding  aiid  hindering  creditors. 

On  the  trial,  before  Herman,  P.  J.,  the  evi- 
dence showed  that  John  B.  Noble  had  paid  the 
purchase  money  of  the  lots,  and  the  cost  of  the 
houses  built  thereon.  The  evidence  as  to  his  in- 
debtedness was  as  follows :  On  March  31,  1859, 
when  the  first  deed  was  made,  he  was  indebted 
to  different  parties  in  the  sums  of  I3.67,  and 
J60;  in  1859,  after  March  31,  he  contracted 
sundry  small  debts,  viz.,  May  10,  I18.09;  May 
20,  I45 ;  Nov.  29,  #39 ;  on  which  judgments 
were  obtained,  and  executions  in  two  cases  re- 
turned '*  no  goods."  In  i860,  he  contracted  debts 
as  follows:  Jan'y  13,  |6o,  judgment  obtained, 
and  money  made;  April  13,  1 2 1.9 2,  judgment 
obtained,  and  execution  returned  '*no  goods;** 
this  judgment  paid  May  4,  i86t;  April  14,  i860, 
judgment,  I5,  for  penalty  for  use  of  borough 
scales.  In  1862 — ^May  14,  J4.02,  paid  May  28, 
1862;  Nov.  26,  judgment,  ^6.50,  on  claim 
originally  for  $65.  In  1869— Sept.  22,  judg- 
ment 1 1 29.47,  being  the  Kindler  judgment  un- 
der which  the  property  was  sold  as  above  men- 
tioned. 

The  assessment  books  for  1857  and  1858 
showed  that  John  B.  Noble  was  assessed  for  taxes 
on  a  ^'aluation  of  his  real  and  personal  estate  of 
S700,  and  that  his  wife,  Isabella  Noble,  was  not 
assessed. 

The  only  evidence  relating  to  fraudulent  in- 
tent was  as  follows:  A  witness,  George  Foote, 
testified  :  "I  put  a  cistern  on  the  lot.  John  paid 
me  for  it.  I  had  a  good  bit  of  conversation  with 
John.  He  told  me  before  the  war,  in  1859,  that 
he  was  in  a  good  bit  of  trouble,  and  that  he  was 
going  to  put  what  he  had,  his  property,  over  into 
his  wife's  hands." 

The  defendants  proved  that  the  said  Isabella 
Noble,  wife  of  John  B.  Noble,  died  intestate  in 
June,  1875,  without  having  conveyed  the  pre- 
mises in  dispute,  and  they  claimed  title  as  pur- 
chasers under  an  Orphans*  Court  sale  for  the 
payment  of  debts,  and  a  deed  from  her  adminis- 
trator dated  Nov.  i,  1877,  duly  recorded. 

The  plaintiffs  requested  the  Court  to  charge 
inter  alia :  (6)  If  the  jury  believe  that  John  B. 
Noble  was  indebted  at  the  time  the  Mell  lot  was 
purchased,  and  that  he  paid  for  it,  and  had  the 
conveyance  made  to  his  wife  for  the  purpose  of 
putting  his  property  beyond  the  reach  of  his 
creditors ;  and  that  afterwards  he  increased  his 
indebtedness  until  1865  ;  and  then  purchased  the 
Blair  lot,  and  caused  the  deed  to  be  exectrted  in 
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the  name  of  his  wife,  but  did  not  record  it  till 
1868;  and  that  up  to  the  time  he  contracted  the 
debt  to  Kindler  (imder  which  the  property  was 
sold  to  the  plaintiffs)  he  continued  to  contract 
debts,  which  remain  unpaid,  then  they  would  be 
justified  in  finding  that  both  said  lots  were  con- 
veyed to  his  wife  for  the  purpose  of  hindering 
and  defrauding  his  existing,  as  well  as  all  his  fu- 
ture creditors,  and  the  sheriff's  sale  to  Maglaugh- 
lin  conveyed  a  good  title,  and  the  verdict  should 
be  for  the  plaintiffs.     Affirmed. 

The  defendants  presented,  inter  alia^  the  fol- 
lowing points : — 

(i)  To  render  a  voluntary  conveyance  void 
as  to  subsequent  creditors,  it  must  appear  that 
it  was  made  in  contemplation  of  future  indebted- 
ness, and  until  this  was  shown  the  plaintiffs 
could  not  call  upon  the  defendants  to  prove  the 
consideration  for  the  conveyances  to  Isabella 
Noble  through  whom  he  derives  title.  Answer. 
This  would  be  so,  if,  at  the  time  of  the  volun- 
tary conveyance,  no  debts  of  the  grantor  existed, 
the  recovery  of  which  would  be  thereby  delayed, 
hindered,  or  defeated.  Where  there  are  debts 
existing  at  the  time,  and  the  conveyance  has 
delayed,  hindered,  or  defeated  their  recovery, 
this  circumstance  raises  a  suspicion  of  fraud  from 
which  an  intent  to  defraud  subsequent  as  well  as 
existing  creditors  may  be  inferred. 

(2)  Of  the  deeds  under  which  defendants 
claim,  one  was  made  31st  March,  1859,  and  re- 
corded 27th  August,  1859,  ^^^d  ^'^  other  was 
made  20th  March,  1865,  and  recorded  23d 
March,  1868,  while  the  debt,  which  was  the 
foundation  of  the  sheriff's  sale,  was  not  con- 
tracted until  5  th  March,  1869,  nearly  ten  years 
after  first  conveyance,  and  nearly  three  years 
after  second  conveyance,  and  there  being  no  evi- 
dence that  the  said  deeds  were  made  in  contem- 
plation of  future  indebtedness,  the  plaintiff  can- 
not recover.  Answer,  The  principle  invoked 
in  this  point  would  be  correct  in  its  application 
to  this  case  if  no  indebtedness  prior  to  the  dates 
of  the  deeds  existed  to  raise  the  suspicion  of 
fraud.  Whether  the  deeds  were  made  in  con- 
templation of  future  indebtedness  or  not  is  a 
question  for  the  jury  under  all  the  evidence,  and 
we  submit  it  to  them.  If  the  deeds  were  made 
to  defraud  subsequent  creditors,  then  they  would 
be  fraudulent  and  void,  and  the  defendants, 
claiming  title  through  Mrs.  Noble,  would  have 
no  title  whatever. 

(3)  Even  if  the  conveyances  to  Mrs.  Noble 
were  void  as  to  existing  creditors  of  John  B. 
Noble  at  the  dates  of  the  said  conveyances,  they 
were  not  fraudulent  and  void  as  to  subsequent 
creditors,  unless  the  conveyances  were  intended 
to  defraud  them,  or  unless  Noble  at  that  time  was 
about  engaging  in  some  hazardous  business  which 
would  necessarily  involve  the  capital,  credit,  or 


labor  of  others ;  and  no  such  circumstances  have 
been  shown  by  plaintiffs  which  would  raise  such 
a  presumption.  Answer.  We  cannot  charge 
you  exactly  as  requested  in  this  point,  but  say  to 
you,  that,  even  if  the  conveyances  to  Mrs.  Noble 
were  void  as  to  existing  creditors  of  John  B. 
Noble  at  the  dates  of  the  said  conveyances, 
they  were  not  therefore  necessarily  void  as  to 
Kindler,  whose  debt  it  seems  was  not  contracted 
until  5  th  March,  1869^  unless  the  conve^ces 
were  intended  to  defraud  future  as  well  as  exist- 
ing creditors,  or  unless  Noble  at  the  time  was 
about  engaging  in  some  hazardous  business  which 
would  necessarily  involve  the  capital,  credit,  or 
labor  of  othei^.  Does  the  evidence  sadsfy 
your  minds  that  the  conveyances  were  made  with 
the  intention  of  defrauding  future  creditors  ?  We 
submit  the  question  to  the  jury. 

(4)  There  could  be  no  legal  fraud  except  as 
to  creditors  at  the  time  of  conveyances  and  such 
subsequent  creditors  as  might  have  been  con- 
templated by  Noble  at  those  times,  and  as  there 
is  no  evidence  shown  from  which  it  can  be  in- 
ferred that  he  was  abotit  engaging  in  a  hazardous 
business  or  had  in  contemplation  future  indebted- 
ness, the  plaintiffs  cannot  recover.  Answer. 
There  can  be  no  legal  fraud  except  as  to  existing 
or  subsequent  creditors.  To  be  a  fraud  as  to 
subsequent  creditors  there  must  have  been  an 
intention  in  the  mind  of  Noble  at  the  time  of 
the  conveyances  to  defraud  his  future  creditors. 
We  cannot  say  to  you  that  there  is  no  evidence 
in  the  case  from  which  it  can  be  inferred  that  he 
had  in  contemplation  his  future  indebtedness. 
There  is  some  evidence  on  the  question,  and  it 
is  for  the  jury.  We  carmot  withdraw  the  case 
from  their  consideration.  But  unless  the  evi- 
dence satisfies  the  jury  that  the  conveyances  were 
made  for  the  purpose  of  defrauding  the  future 
creditors  of  Noble,  the  deeds  to  Mrs.  Noble  wodd 
not  be  fraudulent  and  void  as  to  Kindler,  on 
whose  execution  the  property  was  sold  by  the 
sheriff ;  and  if  not  fraudulent  and  void  as  to  him 
the  plaintiffs  cannot  recover. 

Verdict  and  judgment  for  the  plaintiffs.    The 
defendants  took  this  writ,  assigning  for  error,* 
inter  alia,  the  answers  to  points  as  above  given. 
}V.  THckett.J.  W.  Wetzel,  and  W.  F.  Sadler, 
for  the  plaintiffs  in  error. 

The  Statute  of  13  Eliz.  Cap.  V.  avoids  a  deed 
made  with  intent  to  defraud  a  creditor  **  ontf  as 
against  that  person  .  .  .  whose  actions, 
suits  ...  by  such  devices,  are,  shall,  or 
might  be  in  any  wise  disturbed,  hindered,  de- 
layed, or  defrauded. ' '  It  cannot  be  said  that,  by 
the  deeds  of  1859  and  1865,  Kindler  was  de- 
frauded, when  his  debt  was  not  contracted  until 
1869.  Even  if  Noble  intended  to  delay  die  few 
creditors  for  small  amounts  that  existed  at  the 
dates  of  the  deeds  (the  most  of  whom  were  sub- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


355 


sequently  paid  in  full),  it  is  not  the  law  that  a 
subsequent  creditor,  whose  debt  was  not  con- 
tracted until  long  after  the  deeds  were  recorded, 
can  take  advantage  of  such  fraudulent  intent,  to 
set  aside  the  deeds  in  his  favor. 

Sexton  V,  Wheaton,  i  Am.  L.  Cas.  43. 

Snyder  r.  Christ,  3  Wr.  499. 

Monroe  v.  Smith,  29  Sm.  462. 

Williams  v,  Davis,  19  Id.  29. 

Nippes's  Appeal,  25  Id.  478. 

Black  V,  Nease,  I  Wr.  433. 

Bjrod's  Appeal,  7  Cas.  241. 

Miner  v.  Warner,  2  Gr.  Cas.  449. 

The  case  of  Thomson  v,  Dougherty  (12  S.  & 
R.  448),  relied  on  by  the  other  side,  nas  been 
practically  overruled  in  Mateer  v,  Hissim  (3  P. 
&  W.  161),  and  subsequent  cases.  The  answers 
to  the  plaintiffs'  and  defendants'  points,  with  re- 
spect to  future  creditors,  were  misleading,  and 
erroneous.  They  were  told,  that,  where  any  ex- 
isting debts  were  delayed,  2k  suspicion  arose  of  an 
intent  to  defraud  all  subsequent  as  well  as  the 
existing  creditors.  But  the  legal  and  laudable 
purpose  of  all  voluntary  settlements  on  wives  or 
children  is  \o  proiectxYit  beneficiary  against  the  set- 
tlor's possible  reverses.  If  reasonable  in  amount, 
if  not  impeached  as  fraudulent  by  existing  cred- 
itors, and  if  the  settler  does  not  show  fraudulent 
intent  by  soon  afterwards  contracting  large  debts, 
or  entering  into  a  hazardous  business,  such  set- 
tlements cannot  be  set  aside  as  fraudulent  by 
creditors  whose  debts  were  contracted  long  after- 
wards. In  this  case  the  deeds  were  recorded 
long  before  the  Kindler  debt  was  created,  and  it 
must  be  assumed  that  credit  was  not  based  on 
the  ownership  of  the  property.  The  existing 
creditors  did  not  complain,  and  subsequent  cred- 
itors certainly  cannot. 

S,  Hepburriyjr,^  and  S,  Hepburn^  contra. 
Noble  paid  for  the  property,  and  occupied  it ; 
he  was  indebted  at  the  time,  and  executions  for 
small  amounts  were  returned,  **no  goods."  It 
was  not  a  voluntary  settlement,  but  a  purchase 
by  him,  and  although  the  property  was  put  in 
the  name  of  his  wife,  it  was  his ;  it  remained  his, 
was  liable  to  sale  as  his,  and  the  sale  vested  the 
title  in  the  purchaser. 

Garrison  v,  Monaghan,  9  Cas.  234. 
"I  consider  it  an  undeniable  position  that 
subsequent  creditors  are  let  in,  ^ .     .     .     where 
they  can  impeach  the  settlement  as  fraudulent 
by  reason  of  the  prior  indebtedness." 

Thomson  v,  Dougherty,  12  S.  &  R.  448,  per  Dun- 
can, J. 

Anderson  p.  Roberts,  18  John.  526,  per  Spencer, 
C.J. 
The  question  of  fraudulent  intent  was  pro- 
perly left  to  the  jury,  and  they  have  found  the 
deed  void  on  that  account.  And  if  void  at  the 
time,  it  is  void  as  to  subsequent  as  well  as  exist- 
ing creditors. 

Conley  v.  Bentley,  6  Weekly  Notes,  338. 


Black  V.  Nease,  i  Wr.  438. 
Mullen  V,  Wilson,  8  Id.  416. 
Winter  v,  Hartman,  i  Id.  i6i>2. 

October  6,  1879.  The  Court.  The  Court 
below  fell  into  an  error  wliicli  pervades  every 
part  of  this  case.  A  single  point  and  answer 
will  serve  to  develop  this  error  and  determine 
the  material  questions  involved  in  this  contro- 
versy. The  counsel  for  the  defendants  below, 
plaintiffs  in  error,  asked  the  Court  to  say  to  the 
jury  that  "to  render  a  voluntary  conveyance 
void,  as  to  subsequent  creditors,  it  must  appear 
that  it  was  made  in  contemplation  of  future  in- 
debtedness, and,  \mtil  this  was  shown,  the  plain- 
tiffs could  not  call  upon  the  defendants  to  prove 
the  consideration  for  the  conveyance  to  Isabella 
Noble,  through  whom  they  claim  title."  The 
Court  answered:  "This  would  be  so  if,  at  the 
time  of  the  volimtary  conveyance,  no  debts  of 
the  grantor  existed,  the  recovery  of  which  would 
thereby  be  delayed,  hindered,  or  defeated. 
Where  there  are  existing  debts  at  the  time,  and 
the  conveyance  has  delayed,  hindered,  or  de- 
feated their  recoveiy,  this  circumstance  raises  a 
suspicion  of  fraud  from  which  an  intent  to  de- 
fraud subsequent  as  well  as  existing  creditors 
may  be  inferred." 

This  language  is  borrowed  from  the  case  of 
Thomson  v,  Dougherty  (12  S.  &  R.  448), 
where  it  is  applied,  as  in  the  case  in  hand,  to 
debts  contracted  after  the  execution  of  the  vol- 
untary grant.  It  is,  however,  mere  obiter  dicta^ 
not  called  for  by  facts  in  the  case,  and  not  true 
in  law.  Notwithstanding  the  many  loose  decla- 
rations in  the  books  to  the  contrary,  the  Statute 
of  13th  Elizabeth  does  not  make  voluntary  con- 
veyances void  as  to  future  creditors  unless  there 
is  some  evidence  to  indicate  that  the  grantor  in- 
tended to  withdraw  his  property  from  the  reach 
of  such  creditors  (Snyder  v.  Christ,  3  Wr.  499)  \ 
and  it  is  properly  said  in  Williams  v.  Davis  (19 
P.  F.  S.  21),  that  even  an  expectation  of  future 
indebtedness  will  not  render  a  voluntary  convey* 
ance  void  when  there  is  no  fraud  intended  by 
such  conveyance ;  and  so,  also,  in  Thomson  v. 
Dougherty,  Mr.  Justice  Duncan,  citing  Sexton 
V.  Wheaton  (8  Wheat.  229),  sa)rs:  '*  Chief  Jus- 
tice Marshall  decided  that  a  post-nuptial  settle- 
ment on  a  wife  and  children  by  a  man  who  is 
not  indebted  at  the  time,  was  valid  against  sub- 
sequent creditors,  and  that  the  statute  does  not 
apply  to  such  creditors  if  the  conveyance  be  not 
made  with  a  fraudulent  intent. ' '  A  similar  ruling 
will  be  found  in  Townsend  v,  Maynard  (9  Wr. 
198),  and  in  Greenfield's  Est.  ^2  Har.  489).  In 
the  latter  case,  which  involvea  a  deed  of  trust 
of  all  the  grantor's  property,  it  was  alleged  by 
Mr.  Justice  Bell,  to  be  a  sound  rule  of  law  that 
subsequent  indebtedness  cannot  be  invoked  to 
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invalidate  a  voluntary  settlement  made  by  one 
not  indebted  at  the  time,  or  who  reserves  suffi- 
cient to  pay  all  existing  debts,  unless  there  be 
something  to  show  that  the  settlement  was  made 
in  anticipation  of  future  indebtedness.  It  is  fur- 
ther said,  that,  though  some  doubt  was  thrown  on 
this  principle  by  Thomson  v.  Dougherty,  it  was 
afterwards  dissipated  by  Mateer  v.  Hissim  (3  P. 
&  W.  161).  Furthermore,  the  case  of  Snyder  v. 
Christ,  above  mentioned,  which  is  very  like  the 
case  in  hand,  settled  any  doubts  that  may  pre- 
viously have  existed  as  to  the  effect  of  subsequent 
indebtedness.  For  though  it  seems  to  have  been 
generally  admitted  that  the  statute  is  not  opera- 
tive as  to  such  indebtedness,  yet  the  admission 
has  been  so  beclouded  by  apparently  inconsistent 
{itcfa  and  qualifications  as  to  render  its  meaning 
obscure  and  unintelligible.  The  settlement  is 
good  against  after-contracted  debts,  if  the  settlor 
is  unindebted  at  the  time,  or  if  he  has  made  pro- 
vision for  existing  debts,  and  so  on.  But  how  if 
there  be  existing  debts  not  provided  for,  and 
how  if  the  settlement  is  fraudulent  as  to  such 
debts?  Will  the  settlement  in  such  case  be  void 
as  to  all  future  indebtedness  ?  Is  there  no  place 
for  repentance  and  atonement  by  the  after-pay- 
ment of  existing  debts,  or  may  after-creditors, 
notwithstanding  such  payment,  avoid  the  debt  ? 
Justice  Duncan  answers  these  questions  by  say- 
ing:  **  If  the  jury  find  a  prior  indebtedness,  and 
any  of  that  class  of  creditors  is  defeated  by  the 
settlement,  then  my  opinion  is,  that  the  property 
conveyed  is  to  be  considered  as  part  of  the  estate 
of  the  debtor  for  the  benefit  of  all  his  creditors. 
I  know  no  midway.  When  a  statute  declares  a 
matter  void,  it  thrusts  all  to  destruction,  like  a 
tyrant;  while  the  common  law,  like  a  nursing 
father,  makes  that  void  where  the  fault  is,  and 
preserves  the  rest.**  In  this,  singularly  enough, 
the  fact  is  overlooked  that  the  statute  makes  the 
gift  or  deed  void  only  as  to  those  who  may  be 
hindered,  delayed,  or  defrauded  thereby,  and 
that  in  this  it  follows  the  common  law.  This 
oversight,  however,  would  seem  to  be  accounted 
for  by  the  fact  that  the  opinion  of  Spencer, 
Chief  Justice,  in  Anderson  v,  Roberts  (18  John. 
526)  is  adopted,  wherein  it  is  said,  that  the  Stat- 
ute of  13th  Elizabeth  protects  creditors  whose 
debts  accrue  subsequently  to  the  fraudulent  con- 
veyance equally  as  those  whose  debts  were  due 
when  it  was  made. 

It  would  seem  to  be  on  this  that  Justice  Dun- 
can founds  the  assertion,  already  referred  to, 
that  the  existence  of  prion  debts  creates  a  suspi- 
cion of  fraud  which  can  only  be  repelled  by 
showing  that  the  subsequent  creditors  were  pro- 
vided for  in  the  settlement.  This,  as  it  stands, 
is  unintelligible;  for  one  cannot  provide  for 
what  he  does  not  anticipate ;  if  he  has  no  future 
debts  in  contemplation,  how  is  it  possible  to 


make  provision  for  them?  It,  in  fact,  simply 
amounts  to  saying,  that  the  statute  is  operative 
upon  subsequent  as  well  as  present  indebtedness. 
In  like  manner,  it  has  been  said,  the  settlor  must 
not  only  retain  property  enough  to  satisfy  present 
debts,  but  also  to  answer  the  reasonable  proba- 
bilities of  the  future.  But  this  rule  is  unreasona- 
ble in  this,  that  it  prevents  men  of  limited  means 
from  making  any  settlement  whatever  upon  their 
wives  and  children ;  a  result  certainly  not  con- 
templated by  the  statute.  Besides  this,  the  at- 
tempt to  keep  men  and  women  in  judicial  lead- 
ing strings  all  their  lives,  to  direct  what  they 
shall  or  sliall  i\ot  do  with  their  own  property,  is 
a  matter  which  commends  itself  neither  to  sound 
legal  reason  nor  to  common  sense.  If  a  man  is 
in  debt  he  may  not  give  away  his  property  until 
he  has  paid  or  provided  for  such  debt ;  the  reason 
for  this  is  found  in  the  principles  of  common 
honesty.  If  he  contemplates  future  indebted- 
ness, he  must,  for  a  like  reason,  provide  for  it, 
but  he  must  not  provide  for  what  he  does  not 
anticipate,  and  for  what  may  never  occur. 
And  if,  without  concealment,  a  man  chooses  to 
give  away  all  his  estate,  or  settle  it  upon  his  wife 
and  children,  what  right  has  a  subsequent  creditor 
to  complain  ?  It  did  him  no  harm ;  he  gave  the 
grantor  no  credit  because  of  such  property ;  he 
is,  therefore,  neither  cheated  nor  impoverished 
by  such  gift.  Furthermore,  if  A,  by  a  voluntary 
conveyance  defrauds  B.  this  year,  how  is  C, 
whose  debt  has  no  existence  until  ten  years  after, 
defrauded  by  that. same  conveyance?  It  cer- 
tainly will  not  do  to  say,  that  because  B.  was 
cheated,  therefore  C.  is  cheated,  for  between  B. 
and  C.  there  is  no  possible  connection  or  privity. 
But  if  C.  has  not  been  defrauded  by  this  grant, 
then,  if  the  statute  means  what  it  most  expressly 
says,  he  cannot  impeach  it. 

We  turn,  therefore,  with  satisfaction  to  the 
case  of  Snyder  v.  Christ,  where  we  have  the  plain 
and  unambiguous  declaration  that  the  subsequent 
creditor  can  avail  himself  only  of  that  fraud 
which  is  practised  against  himself.  The  doctrine 
thus  announced  is  made  the  more  positive  in 
that  it  is  said,  if  the  creditor  knew  of  the  volun- 
tary conveyance  when  he  gave  the  credit,  he 
could  not  be  defrauded  thereby,  and  hence  couW 
not  impeach  it.  This  case,  not  only  from  the 
direct  manner  in  which  the  principal  subject  of 
discussion  is  treated,  but  also  by  reason  of  the 
facts  upon  which  it  depends,  must  be  regarded  as 
a  final  determination  of  the  question  in  hand. 
These  facts  are  briefly  as  folloii's :  John  Snyder, 
being  the  owner  of  a  tract  of  one  hundred  acres 
of  land,  conveyed  it  to  one  John  Reyer  in  trust 
for  the  use  of  himself  and  wife  for  their  joint 
lives  and  the  life  of  the  survivor  of  them,  with 
remainder  to  two  children  of  the  wife,  and  to 
such  children  as  the  grantor  might  have.    The 
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was  all  the  real  estate  Snyder  owned,  and  it  was 
in  proof  that,  at  the  date  of  the  deed,  his  debts 
amounted  to  some  two  hundred  dollars,  and  that 
his  personal  property  did  not  exceed  in  value  one 
hundred  and  fifty  dollars.  Furthermore,  he  had 
expressed  apprehension  of  a  claim  for  damages 
for  a  breach  of  a  promise  of  marriage,  and, 
within  a  few  days  after  the  making  of  the  deed, 
he  had  borrowed  two  hundred  dollars,  and  had 
also  contracted  the  debt  on  a  judgment  for 
which  the  property  in  suit  was  sold. 

Here  then,  we  have  every  element  necessary 
for  a  test  case.  A  voluntary  deed  in  trust  of  all 
the  grantor's  real  estate,  providing,  itUer  alia, 
for  himself  for  life,  existing  debts  unprovided 
for,  and,  as  to  which,  this  deed  was  undoubtedly 
fraudulent ;  no  property  reserved  for  the  reason- 
able probabilities  of  the  future,  an  immediate 
contraction  of  subsequent  debts,  and  an  expressed 
apprehension  of  a  pending  claim  for  damages. 
It  was  nevertheless  held,  tibat  of  these  facts  the 
subsequent  creditor  could  not  avail  himself,  un- 
less he  could  further  show  that  a  fraud  was  in- 
tended against  himself.  In  other  words,  these 
facts,  standing  alone,  did  not  make  for  him  even 
9i  prima  facie  case. 

Snyder  v,  Christ  was  followed  in  Monroe  v. 
Smith  (29  P.  F.  S.  459),  in  which  it  was  said 
that  a  deed,  void  as  to  existing  creditors,  by 
reason  of  the  grantor's  fraud,  is  not  necessarily 
void  as  to  subsequent  creditors ;  that  it  is  bad 
only  as  to  those  it  is  intended  to  defraud. 

It  is  scarcely  necessary  to  say,  that  these  cases 
rule  the  one  now  under  consideration.  The  deed 
of  John  Mell  to  Isabella  Noble  was  executed  on 
the  31st  of  March,  1859,  *^^  was  recorded  in 
August  of  the  same  year.  The  deed  of  William 
Blair  to  Mrs.  Noble  was  made  March  20th,  1865, 
and  was  recorded  28th  of  March,  1868.  The 
judgment  of  Kindler  v.  John  B.  Noble,  upon 
which  the  property  in  dispute  was  sold,  was 
foimded  on  a  note  dated  March  5th,  1869,  ten 
years  after  the  date  of  the  first  deed,  and  nearly 
three  years  after  the  date  of  the  second.  When, 
in  addition  to  this,  we  reflect  that  Noble's  debts 
at  no  time  were  large,  that  the  testimony  of 
Foote  relates  to  declarations  made  by  Noble  ten 
years  before  Kindler's  debt  had  an  existence,  that 
there  is  not  one  particle  of  evidence,  direct  or 
indirect,  that  a  fraud  was  intended  on  future 
creditors,  we  must  certainly  conclude  that  the 
plaintiffs  had  no  case,  and  tnat  the  Court  should 
have  instructed  the  jury  so. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Gordon,  J. 

[See  following  cases.  ] 


May,  '78,  148.  June  15,  1880. 

Kimble  v.  Smith. 

Voluntary  settlements —  When  not  fraudulent  as 
against  subsequent  creditors — Stat,  ij  Eli%, 

It  IS  now  settled,  that,  in  order  to  avoid  a  voluntary 
conveyance,  under  the  Statute  of  13th  Eliz.,  a  subse- 
quent creditor  must  show  a  fraud  against  himself,  and 
not  merely  a  fraud  as  to  existing  creditors. 

Harlan  v.  Maglaughlin,  ante^  p.  353,  followed. 

Error  to  the  Common  Pleas  of  Columbia 
County. 

Ejectment,  by  Daniel  Smith  against  John  B. 
Kimble,  to  recover  a  house  and  tract  of  land 
containing  about  eighty  acres,  in  Franklin  Town- 
ship. 

On  the  trial,  before  Elwell,  P.  J.,  the  plain- 
tiff gave  in  evidence  the  record  of  a  judgment 
obtained  by  Kostenbader's  administrators  against 
John  B.  Kimble,  on  February  25,  1874,  for 
15.33,  upon  a  claim  originally  for  ^15.40,  arising 
in  1870,  and  an  execution  thereunder,  by  virtue 
of  whidi  the  premises  were  taken  in  execution 
as  the  property  of  the  said  John  B.  Kimble,  and 
sold  at  sheriffs  sale  to  Daniel  Smith,  the  plain- 
tiff, for  ill 85.  The  full  value  of  the  tract  was 
about  ^600. 

The  defendant  claimed  that  at  the  date  of  the 
judgment  and  sheriffs  sale  John  B.  Kimble  had 
no  title  to  the  land,  but  that  the  same  was  the 
separate  estate  of  Mrs.  Hannah  Jane  Kimble, 
wife  of  John  B.  Kimble,  to  whom  it  was  con- 
veyed by  the  following  deeds,  put  in  evidence, 
viz.: — 

1862,  Jan.  25.  Deed.  John  B.  Kimble  and  wife  to 
William  O.  Wolverton  and  his  heirs,  for  the  tract  in 
question  (being  the  same  premises  which  William  Rohr- 
bach  and  wife,  by  indenture  dated  March  29,  i860,  not 
recorded,  conveyed  to  the  said  John  B.  Kimble  in  fee). 
Acknowledged  same  day.     (Not  recorded.) 

Same  date.  Deed.  William  O.  Wolverton  to  Hannah 
Jane  Kimble  and  her  heirs,  for  the  same  premises. 
Acknowledged  same  day.     Recorded  same  day. 

The  plaintiffs  evidence  in  rebuttal,  so  far  as 
material,  was  substantially  as  follows :  That  the 
conveyances  in  1862,  vesting  the  title  in  the 
defendant's  wife,  were  made  without  considera- 
tion ;  that  John  B.  Kimble  was  at  that  time  in- 
debted to  the  amount  of  ^291.41  (subsequently 
reduced  to  1 166.40) ;  that  he  had  not  then  suffi- 
cient property,  liable  to  execution,  to  satisfy 
his  existing  debts;  that,  after  the  conveyances, 
a  witness  said  to  Kimble  that  the  witness  **  be- 
lieved he  had  put  his  property  out  of  his  hands 
to  cheat  his  creditors,"  and  Kimble  replied: 
"  What  else  would  1  have  done  it  for  ?;'*  and  that 
Kimble  continued  to  reside  on  the  &rm  after  the 
conveyances.  It  did  not  appear  that  any  of  the 
existing  creditors  in  1862  had  ever  impeached 
the  validity  of  the  settlement  of  1862. 
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The  defendant  presented,  inter  alia^  the  fol- 
lowing points : — 

(2)  That  the  creditors  of  John  B.  Kimble, 
whose  claims  were  subsequent  in  date  to  1862, 
had  due  record  notice  of  Mrs.  Kimble's  title, 
and,  not  having  extended  credit  upon  the  faith 
of  his  ownership  of  the  land,  cannot  impeach  the 
conveyances  of  1862,  as  voluntary  and  void. 
They  had  and  have  no  rights  to  be  affected 
thereby.  Answer,  I  decline  to  affirm  that 
point,  and  refer  you  again  to  the  instruction  that 
I  have  already  given,  to  the  effect  that  subsequent 
creditors  may  impeach  a  conveyance  provided 
they  can  show  it  was  made  with  intent  to  defraud 
creditors ;  though  in  what  I  have  said  I  have  in- 
structed you  that  the  mere  fact  that  Mr.  Kimble 
was  indebted  at  that  time  does  not,  of  itself, 
show  that  his  intent  was  fraudulent.  The  amount 
of  his  indebtedness  and  his  means  of  payment 
are  to  be  taken  into  consideration  in  ascertaining 
whether  his  intent  was  fraudulent  or  not. 

(3)  That  the  small  debts  of  John  B.  Kimble, 
shown  to  have  existed  in  1862,  not  being  debts 
upon  which  the  sheriff's  sale  was  made  to  the 
plaintiff,  their  existence  furnishes  no  ground  for 
the  plaintiff's  recovery  in  this  action.  Answer, 
I  decline  to  charge,  as  a  matter  of  law,  that  the 
debts  of  John  B.  Kimble,  in  1862,  furnish  no 
ground  for  a  recovery  by  the  plaintiff;  but  I 
submit  to  you,  as  in  the  general  charge,  whether 
under  all  the  facts,  considering  the  amount  of 
debts  unpaid  and  the  value  of  the  property  still 
retained,  the  conveyance  on  the  23d  of  January, 
1862,  was  designed  and  intended  to  defraud 
creditors;  that  is,  I  repeat,  submitted  for  your 
consideration. 

The  Court,  in  the  general  charge,  said,  inter 
alia  :  "Now  if  you  find  that  Kimble  was  merely 
making  a  transfer  of  title,  expecting  to  pay  off 
his  debts,  and  not  really  intending  to  defraud 
his  creditors,  then  subsequent  creditors  (those 
whose  claims  accrued  quite  a  number  of  years 
afterwards)  could  not  complain.  But  if  he  was 
in  debt,  and  if  he  intended  to  defraud  creditors 
(although  they  were  then  existing  creditors),  and 
if  subsequent  creditors  can  show  that  the  convey- 
ance was  made  wM  that  vieWy  then  they  may 
take  advantage  of  it — in  other  words,  if  the 
transaction  was  attended  with  fraud  at  the  time 
it  occurred,  there  would  be  nothing  occurring 
afterwards  to  condone  that  fraud;  and  if  the 
subsequent  creditors  can  show  that  the  convey- 
ance was  without  consideration,  that  it  was  vol- 
untary, and  that  it  was  made  with  the  intention 
of  defeating  creditors,  then  they,  the  subsequent 
creditors,  could  overturn  the  whole  transaction 
by  causing  judgment  to  be  entered  against  Mr. 
Kimble  and  by  the  sale  of  the  property.  The 
case  therefore  must  turn  upon  the  intention  of 
John  B.  Kimble  at  the  time  he  made  that  con- 
veyance." 


Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error, 
inter  alia^  the  answers  to  points  and  the  portion 
of  the  charge  above  quotcil. 

C,  R,  ^  W,J,  BuckalewzsAJohnM.  Clark, 
for  plaintiff  in  error. 

Samuel  Knorr  (with  him  Wm,  H.  Abbott), 
for  defendant  in  error. 

The  intent  to  defraud  existing  creditore  i$ 
prima  facie  evidence  of  intent  to  defraud  sub- 
sequent creditors. 

Bump  on  Firaudalent  Comreyances,  326-7. 
Clarke  v,  French,  23  Me.  221. 
Thomson  v.  Dougherty,  12  S.  &  R.  448. 
Shantz  v.  Brown,  3  Cas.  128. 
Preston  v,  Jones,  14  Wr.  66. 

June  19,  1880.  The  Court.  Hannah  Jane 
Kimble,  the  wife  of  the  defendant  below,  ac- 
quired her  titleHo  the  land  for  which  this  eject- 
ment was  brought  on  the  2Sth  of  January,  1862. 
It  consisted  of  a  deed  from  William  O.  Wolver- 
ton,  to  whom  the  defendant  and  Mrs.  Kimble 
had  executed  a  deed  the  same  day.  William 
Rohrbach  and  his  wife  had  conveyed  the  land 
to  Kimble  on  the  29th  of  March,  i860.  The 
deeds  from  Rohrbach  and  wife  to  Kimble,  and 
from  Kimble  and  wife  to  Wolverton,  have  never 
been  placed  on  record.  That  from  Wolverton 
to  Mrs.  Kimble  was  recorded  immediately  after 
its  execution.  The  judgment  in  favor  of  the 
administrators  of  Jacob  Kostenbader,  amounting 
to  ^5.30,  and  costs,  under  which  the  property 
was  sold  to  the  plaintiff  below,  was  recovered  on 
the  25th  of  February,  1874. 

At  the  trial  of  the  cause,  the  allegation  of  the 
plaintiff  was  that  the  defendant  had  prociured  the 
conveyance  to  his  wife  to  be  made  in  order  to 
hinder  and  delay  his  creditors.  The  existence 
of  a  number  of  unpaid  simple  contract  debts, 
amounting  to  about  |i  1 7,  was  proved.  In  addi- 
tion to  these,  three  judgments,  aggregating  about 
I33,  were  standing  open  against  him  on  dockets 
of  justices  of  the  peace. 

There  was  an  interval  of  nearly  twelve  yeais 
between  the  date  of  the  deed  from  Wolverton  to 
Mrs.  Kimble  and  the  date  of  the  recovery  of  the 
judgment  of  Kostenbader's  administrators.  Din^ 
ing  the  entire  interval  the  deed  had  been  upon 
record.  The  creditors  whom  Kimble  owed  had 
acquiesced  in  the  settlement  he  had  made  upon 
his  wife.  Most,  if  not  all,  of  his  simple  contract 
debts  had  been  barred  by  the  Statute  of  Limita- 
tions, and  the  judgments  obtained  before  the 
justices  of  the  peace  had  not  been  pursued.  The 
Kostenbader  judgment  was  in  no  manner  con- 
nected with  any  of  the  original  debts,  with  any 
transaction  that  had  grown  out  of  those  debts, 
or  with  an  V  business  relations  formed  by  Kimble 
immediately  or  shortly  after  the  settlement. 

May  a  creditor  travel  back  to  inquire  into  the 
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detaib  of  an  adjustment  of  property  made  with- 
out concealment  twelve  years  before  the  adjust- 
ment could  have  interest  or  concern  to  him,  and 
which  parties  having  existing  adversary  interests 
had  made  no  effort  to  disturb  ?  The  Court  in 
submitting  the  question  of  fraud  to  the  jury  in- 
structed them,  in  substance,  that,  if  the  convey- 
ance was  made  by  Kimble  with  intent  to  defraud 
existing  creditors,  it  was  not  only  void  as  to  the 
creditors  intended  to  be  defrauded,  but  also  as 
to  subsequent  creditors.  Under  this  ruling  the 
jury  found  the  defendant's  intention  to  have 
been  fraudulent. 

That  the  Court  below  erred  in  its  view  of  the 
law  is  conclusively  shown  by  the  case  of  Harlan 
V.  Maglaughlin,  decided  by  this  Court  since  the 
trial  in  the  Court  below  [reported  ante^  p.  353]. 
The  opinion,  delivered  by  Mr.  Justice  Gordon, 
contains  a  careful  review  of  the  authorities. 
As  a  result  of  such  examination  the  doctrine  is 
there  laid  down — following  -Snyder  v.  Christ 
(3  Wright,  499),  Monroe  v.  Smith  (29  P.  F.  S. 
459),  and  other  cases — that,  in  order  to  avoid  a 
conveyance  under  the  Statute  of  13  Elizabeth,  a 
subsequent  creditor  must  show  a  fraud  against 
himself,  and  not  merely  a  fraud  as  to  existing 
creditors.  This  is  entirely  reasonable  and  in 
harmony  with  the  statute  which  avoids  such  con- 
veyances only  as  to  the  parties  intended  to  be 
defrauded. 

The  application  of  this  principle  to  the  case 
in  hand  is  eminendy  proper.  Here  we  have  the 
sale  of  the  property  imder  a  petty  judgment  of 
^5.30  recovered  upon  a  debt  contracted  years 
after  the  settlement  was  made,  and  after  the  title 
stood  in  Mrs.  Kimble's  name  upon  the  record. 
The  trifling  debts  existing  at  the  time  of  the 
settlement  were  paid  or  barred  by  the  statute ; 
if  any  wrong  had  been  contemplated  as  to  exist- 
ing creditors,  it  had  been  condoned  or  forgotten 
at  least  it  had  not  been  followed  up  by  adversary 
proceedings.  We  are  unable  to  see  any  evidence 
in  the  cause  that  a  fraud  was  intended  by  the 
defendant  as  to  subsequent  creditors,  and  the 
learned  Court  should  have  so  instructed  the 
jury. 

Judgment  reversed. 

Opinion  by  Paxson,  J.  Sharswood,  J., 
absent. 


[See  preceding  and  following  cases.  ] 


May,  '80,  95 


May  4,  1880. 


Reehling  v.  Byers  et  al. 

Fraudulent  convey ances — Stat,  13  EUz.^^To  im- 
peach deed  from  a  debtor  to  a  creditor  for 
property  worth  more  than  the  debty  the  differ- 
ence being  paid  in  money  ^  fraud  must  be  proved 


on  the  part  of  the  grantee  cls  well  as  of  the 
grantor — Near  relationship  of  parties  does  not 
afford  presumption  of  fraud, 

A  father,  for  the  purpose  of  secoring  a  debt  of  I550,  due 
him  by  his  son,  who  was  in  embanassed  circumstances, 
purchased  from  the  latter  certain  real  estate  of  the  value 
of  11350,  and,  after  deducting  his  debt,  paid  the  balance  in 
cash  to  his  son,  who  immediately  used  it  to  pay  certain 
other  debts.  A  few  days  later,  another  creditor  recoyered 
an  award,  and  subsequently  a  judgment  against  the  son, 
under  which  the  realty  was  sold  in  execution  as  the  property 
of  the  son.  The  purchaser  obtained  possession,  and,  the 
father  having  subsequently  made  an  assignment  for  the 
benefit  of  creditors,  his  assignee  brought  ejectment : 

^A/,'that,  in  the  absence  of  any  evidence  of  fraudulent 
intent  on  the  part  of  the  father,  the  Court  should  have  di- 
rected a  verdict  for  the  plaintiff.  That  the  son  alone 
conveyed  with  an  intent  to  defeat  creditors  is  immateriaL 

Per  Gordon,  J.  If  the  father's  motive  was  to  secure 
his  own  debt,  his  purchase  cannot  be  impeached  because 
he  paid  the  difference  between  the  amount  of  his  debt  and 
the  price  agreed  upon,  in  money.  In  this  we  must  look 
to  the  motive  of  the  creditor;  if  that  was  honest  and  law- 
ful, the  intent  of  his  debtor  does  not  enter  into  the  ques- 
tion. One  man  cannot  be  prejudiced  by  the  fraud  0/  an- 
other of  which  he  has  no  notice. 

Business  dealings  between  parents  and  children,  and 
other  near  relatives,  are  not  per  se  fraudulent ;  they  must 
be  treated  just  as  are  the  transactions  between  ordinary 
debtors  and  creditors. 

Error  to  the  Common  Pleas  of  York  County. 

Ejectment,  by  C.  F.  Reehling,  assignee  for 
the  benefit  of  creditors  of  Isaac  Taylor,  against 
W.  R.  Byers,  tenant,  and  the  widow  and  heirs  of 
Joel  Brinton,  deceased,  for  certain  real  estate  in 
York  Cotmty. 

On  the  trial,  before  Wickes,  J.,  the  following 
facts  appeared :  On  June  23,  1876,  William  H. 
Taylor,  being  then  the  owner  of  the  premises  in 
dispute,  conveyed  the  same  to  his  father,  Isaac 
Taylor,  in  consideration  of  ^1350.  A  few  days 
afterwards,  on  June  27,  Joel  Brinton  recovered 
an  award,  before  arbitrators,  against  the  said  Wil- 
liam H.  Taylor  for  $1 1 74,  on  a  note  dated  April 
I,  1873,  signed  by  Wm.  H.  Taylor  as  surety 
for  one  Kurtz.  This  award  was,  on  appeal, 
affirmed  and  entered  as  a  judgment  in  the  Com- 
mon Pleas,  and,  mider  a  fi.  fa.  and  vend.  exp. 
issued  thereon,  the  premises  in  question  were 
taken  in  execution  as  the  property  of  W.  H.  Tay- 
lor, and  were  purchased  at  sherifiPs  sale,  June  2, 
1877,  by  the  said  Joel  Brinton,  the  plaintiff  in 
the  execution.  Under  proceedings  before  two 
Jusdces,  William  H.  Taylor,  who  had  remained 
in  possession  as  tenant  of  Isaac  Taylor,  was 
ejected,  and  possession  was  delivered  to  the  said 
Joel  Brinton.  On  Dec.  28,  1877,  Isaac  Taylor 
made  an  assignment  for  the  benefit  of  creditors, 
to  C.  F.  Reehling,  who  brought  this  action  Jan- 
uary 25,  1878. 

The  defendants  alleged  that  the  deed  of  June 
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23,  1876,  from  Wm.  H.  Taylor  to  Isaac  Taylor, 
was  fraudulent  and  void  as  against  Joel  Brinton. 
The  evidence  showed  that  this  deed  was  executed 
under  the  following  circumstances :  On  April  15, 
1868,  William  H.  Taylor  borrowed  from  his  father 
^1420,  and  gave  him  his  note  therefor.  On  April 
I,  1874,  the  debt  had  been  reduced  by  payments 
to  ^550,  when  a  new  note  was  given  for  this 
balance.  W.  H.  Taylor  was  also  indebted  to 
his  sister,  Mrs.  Sarah  Meredith,  in  the  sum  of 
1 5 89. 64,  for  which  he  had  given  her  his  note 
dated  April  i,  1873.  ^^  January,  1876,  Mrs. 
Meredith  notified  W.  H.  Taylor  that  she  re- 
quired the  money  due  her  by  him.  His  father, 
Isaac  Taylor,  also  demanded  additional  security 
for  his  note  of  ^550.  To  meet  these  demands 
W.  H.  Taylor  agreed  to  sell  to  his  father  the 
premises  now  in  dispute,  for  ^1350,  their  full 
value,  the  note  of  {550  with  accrued  interest  to 
be  taken  in  part  payment,  and  the  balance  to  be 
paid  in  cash.  At  the  time  of  consummating  this 
arrangement,  June  23,  1876,  Isaac  Taylor,  not 
having  sufficient  cash  to  pay  the  balance,  bor- 
rowed from  his  daughter,  Mrs. -Meredith,  f  219.25 , 
and  thereupon  paid  to  W.  H.  Taylor  the  said 
purchase  money,  to  wit:  note  and  interest 
f  591.25,  and  cash  (or  bonds  equivalent  to  cash) 
1 75 8. 75,  and  received  a  deed  for  the  premises. 
Out  of  the  money  thus  received,  W.  H.  Taylor, 
the  same  day,  paid  his  note  due  to  his  sister  Mrs. 
Meredith,  with  interest  amounting  to  J 704. 75, 
and  applied  the  balance  I54,  to  the  payment  of 
bis  other  debts. 

The  defendants  offered  to  prove  declarations 
by  W.  H.  Taylor,  after  the  conveyance,  to  the 
effect  that  he  ^*  would  not  have  sold  his  property 
to  his  father  except  to  get  out  of  paying  Brinton ;" 
that  he  wanted  to  compromise  with  Brinton  so  as 
to  get  the  property  back,  for  without  it  he  could 
do  no  business ;  to  be  followed  by  evidence  that 
Isaac  Taylor  had  notice  of  such  fraudulent  in- 
tent. The  evidence  was  admitted,  under  objec- 
tion and  exception,  but  it  was  not  followed  by 
any  direct  evidence  of  knowledge  or  collusion  on 
the  part  of  Isaac  Taylor.  There  was  no  evidence 
of  indebtedness  by  W.  H.  Taylor,  at  the  time  of 
the  execution  of  the  deed,  other  than  that  to  his 
father,  his  sister,  and  to  Joel  Brinton,  as  above 
mentioned.  At  the  close  of  the  defendants' 
case,  the  plaintiff  asked  the  Court  to  instruct  the 
jury  that  there  was  no  evidence  of  fraud,  and 
that  they  must  render  a  verdict  for  the  plaintiff. 
Refused,  The  plaintiff,  after  producing  testi- 
mony in  rebuttal,  presented,  inter  aUa^  the  fol- 
lowing points:  (i)  That  under  all  the  evidence 
in  the  case  the  verdict  should  be  for  the  plaintiff. 
Refused,  (6)  That  there  is  no  sufHcient  evi- 
dence in  this  case,  either  to  implicate  Isaac  Taylor 
in  any  purpose  or  design,  collusion  or  conspiracy, 
by  purchase  of  the  real  estate  from  W.  H.  Tay- 


lor, to  delay,  hinder,  or  defraud  Joel  Brinton  or 
any  other  creditor  or  creditors  of  W.  H.  Taylor, 
or  to  charge  Isaac  Taylor  with  notice  or  kiiow- 
ledge  of  such  purpose  or  design,  to  authorize  the 
jury  to  find  a  verdict  for  the  defendants;  and 
the  verdict  must  be  for  the  plaintiff.  Refused, 

The  defendants  requested  the  Court  to  charge 
^i)  That,  if  the  jury  believe,  from  the  evidence, 
that  W.  H.  Taylor  sold  and  conveyed  the  prem- 
ises in  dispute  in  this  suit,  for  the  purpose  of  hin- 
dering, delaying,  and  defeating  Joel  Brinton  in 
the  recovery  of  his  debt,  and  that  Isaac  Taylor 
knew  of  such  purpose,  then  the  deed  of  William 
H.  Taylor  to  Isaac  Tayk>r  is  fraudulent  and  void 
as  against  Joel  Brinton,  and  those  claiming  under 
him,  and  tlieir  verdict  must  be  for  the  defendants. 
Answer,  The  principle  of  law  is  correctly  stated. 
For  its  application  to  this  case  the  jury  is  referred 
to  the  general  charge,  and  to  our  answer  to  de- 
fendants' second  point. 

(2)  If  the  jury  believe,  from  the  evidence, 
that  W.  H.  Taylor  sold  and  conveyed  the  prem- 
ises in  dispute  in  this  suit  to  Isaac  Taylor,  his 
father,  for  the  purpose  of  hindering,  delaying, 
or  defeating  Joel  Brinton  in  the  recovery  of  1^ 
debt,  and  that  Isaac  Taylor  had  any  manner  of 
knowledge  or  notice  of  such  purpose  and  intent 
of  his  son,  W.  H.  Taylor,  then  the  deed  of  W. 
H.  Taylor  to  Isaac  Taylor  is  fraudulent  and  void 
as  to  Toel  Brinton,  even  though  Isaac  Taylor  had 
actually  paid  a  full  price  for  the  property ;  and 
these  defendants  ckuming  through  Joel  Brinton 
are  entitled  to  their  verdict.  Answer,  In  the 
purchase  of  property  from  an  insolvent  debtor, 
a  volunteer  stands  upon  a  different  footing  from 
a  creditor.  A  volunteer  who  pturchases  with 
notice  that  the  sale  is  made  to  hinder,  delay,  or 
defraud  the  creditors  of  the  vendor,  is  a  partici- 
pator in  the  fraud,  and  the  conveyance  is  void 
imder  the  Statute  of  13  Eliz.  But  a  creditor  has 
a  right  to  secure  his  debt  although  he  knows  that 
some  other  creditors  must  lose  in  consequence, 
and  that  the  object  and  purpose  of  the  debtor  is 
to  secure  and  prefer  him.  Such  knowledge 
would  not  render  the  conveyance  void  under  the 
statute.  But  it  is  for  the  jury  to  say  whether 
Isaac  Taylor  was  a  bona  fide  creditor  of  his  son 
W.  H.  Taylor  to  the  extent  of  the  note  he  held, 
and  whether  the  balance  of  the  purchase  money 
was  honestly  paid. 

The  Court,  in  the  general  charge,  instructed 
the  jury,  that,  in  order  to  avoid  the  deed  as 
against  the  defendants,  claiming  under  Joel  Brin- 
ton, they  must  find  that  the  conveyance  was 
intended  by  both  grantor  and  grantee  to  hinder 
or  delay  Joel  Brinton  in  the  collection  of  his 
debt ;  or  they  must  find  such  facts,  clearly  and 
conclusively  proven,  as  would  justify  them  iti 
presuming  the  existence  of  such  joint  fraudulent 
intent.     His  Honor  further  charged  as  follows: 
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''In  transactions  of  this  character,  the  Courts 
have  placed  creditors  and' volunteers  upon  differ- 
ent footings.  A  volunteer  who  buys  with  notice 
of  the  intended  fraud  cannot  hold  the  property 
against  the  creditor  whose  debt  has  been  de- 
layed or  hindered,  even  although  he  may  have 
paid  its  full  value.  But  when  a  creditor  takes 
the  property  to  secure  his  debt,  the  transaction 
is  not  void,  although  he  may  have  full  notice 
that  the  debtor  prefers  him  to  his  other  creditors, 
and  that  other  creditors  must  lose  in  consequence 
of  such  preference.  [Indeed  where  the  property 
conveyed  is  not  worth  more  than  the  existing  in- 
debtedness, it  would  be  difficult  to  conceive  a 
case  in  which  fraud,  under  the  Statute  of  13th 
Eliz. ,  could  be  established.  But  when,  as  in  the 
case  before  us,  a  note  is  held  by  the  vendee  and 
applied  only  in  part  payment  for  the  property, 
and  cash  is  paid  for  what  is  due  in  excess  of  the 
note,  and  the  jiuy  is  of  opinion  that  the  cash 
payment  is  not  bona  fide^  but  made  only  to  de- 
ceive, and  cover  up  a  fraud  upon  the  creditors 
of  the  vendor,  what  is  the  effect?  I  instruct  you 
that  it  would  render  the  whole  transaction  void, 
because  fraud  vitiates  everything  it  touches,  and 
although  you  may  be  of  opinion  that  the  note 
was  honestly  held,  yet  if  you  shall  further  be- 
lieve from  the  evidence  that  the  money  was  not 
honestly  paid,  then  the  purchase  would  be  fraudu- 
lent and  void  against  the  creditors  of  W,  H. 
Taylor.]" 

Verdict  for  defendants,  and  a  new  trial  having 
been  refused,  judgment  was  entered  thereon. 
The  plaintiff  took  this  writ,  assigning  for  error, 
inUr  alia^  the  admission  of  the  evidence  ob- 
jected to,  the  answers  to  plaintiffs  and  defend- 
ants' points,  and  the  portion  of  the  cliarge  quoted 
in  brackets. 

Edward  W,  SpangUr  and  Cochran  <y  Hay^ 
for  plaintiff  in  error. 

There  was  no  evidence  of  fraudulent  intent. 
Even  if  the  alleged  subsequent  declarations  of 
William  had  been  admissible  to  charge  him,  there 
was  absolutely  nothing  to  affect  Isaac  Taylor  with 
fraudulent  intent  or  knowledge,  and  it  was  the 
permission  given  to  the  jury,  by  the  submission 
of  the  case,  to  **  deduce  fraud  from  that  which 
the  law  presumes  honest,"  of  which  we  com- 
plain. Isaac  Taylor  had  an  undoubted  right  to 
receive  a  conveyance  of  the  property  to  protect 
his  debt;  and  the  fact  that  his  note  against  W. 
H.  Taylor  did  not  amoimt  to  the  entire  purchase 
money — the  balance  of  which  was  applied  to 
Mrs.  Meredith's  debt — did  not  constitute  him  a 
volunteer.  The  purchase  was  ancillary  to  the 
main  object,  viz.,  the  realization  of  his  debt. 
Bear's  Estate,  10  Sm.  430. 
Cravcr  v.  Miller,  15  Ibid.  456. 
Uhler  V.  Maulfair,  II  Har.  481. 

Wm.  C.  Chapman^  for  defendant  in  error. 
There  was  ample  evidence  to  submit  to  the 


jury,  from  which  they  might  infer  fraud— 
the  large  indebtedness  of  W.  H.  Taylor  to 
Brinton ;  the  fact  that  the  conveyance  was  made 
only  three  days  before  the  award  of  the  abitm- 
tors  in  favor  of  the  latter,  and  that  it  comprised 
all  his  real  estate;  the  declarations  of  W.  H. 
Taylor  that  he  had  sold  the  property  **to  get  rid 
of  paying  the  bail  money  to  Brinton;"  the  inti- 
mate relationship  between  father  and  son ;  the 
insolvency  of  the  father  not  very  long  after  the 
transaction;  the  retention  of  possession  by  W. 
H.  Taylor,  though  nominally  as  tenant  of  his 
father ;  the  borrowing  of  money  by  Isaac  from 
Mrs.  Meredith  to  pay  William,  and  its  imme- 
diate transfer  back  to  Mrs.  Meredith — all  these 
circumstances  were  badges  of  fraud  to  go  to  the 
jury.  It  is  a  stronger  case  of  collusion  between 
father  and  son  than  Ferris  v.  Irons  (2  Nor.  179), 
where  this  Court  reversed  for  the  withdrawal  of 
evidence  less  forcible  than  that  in  this  case. 

This  case  is  ruled  by  Forsyth  v.  Mathews  (2 
Har.  100),  in  which  Lowrie,  J.,  says:  ** An  as- 
signment of  all  a  man's  property  when  he  is 
largely  in  debt  naturally  excites  suspicion  of  fraud, 
and  it  is  therefore  evidence  of  fraud.  1/  there 
he  a  judgment  just  ripening  for  execution  at  the 
time  of  the  assignmenty  this  increases  the  suspi- 
cion and  adds  weight  to  the  evidence.  That  the 
transaction  is  between  a  father  and  son  makes  it 
still  more  suspicious,  because  the  father  is  sup- 
posed to  be  better  acquainted  than  other  people 
with  the  embarrassed  circumstances  of  the  son." 
See ; 


Ferris  v.  Irons,  supra. 
Cans  V,  Renshaw,  2  Barr,  34. 
Babb  V.  Clemson,  10  S.  &  R.  419. 
Kaine  v,  Weigley,  10  Har.  183. 

May  17, 1880.  The  Court.  "A  volunteer," 
says  the  learned  Judge  of  the  Court  below,  "who 
buys  with  notice  of  the  intended  fraud,  cannot 
hold  the  property  against  the  creditor  whose 
debt  has  been  delayed  or  hindered,  even  although 
he  may  have  paid  its  full  value.  But  when  a 
creditor  takes  the  property  to  secure  his  debt, 
the  transaction  is  not  void,  although  he  may  have 
full  notice  that  the  debtor  prefers  him  to  his 
other  creditors,  and  that  other  creditors  must 
lose  in  consequence  of  such  preference ;  indeed, 
where  property  conveyed  is  not  worth  more  than 
the  existing  indebtedness,  it  would  be  difficult 
to  conceive  a  case  in  which  fraud,  under  the 
Statute  of  13th  Eliz.,  could  be  established;  but 
when,  as  in  the  case  before  us,  a  note  is  held  by 
the  vendee  and  applied  only  in  part  payment 
for  the  property,  and  cash  is  paid  for  what  is  due 
in  excess  of  the  note,  and  the  jury  is  of  opinion 
that  the  cash  payment  is  not  bonafide^  but  made 
only  to  deceive  and  cover  up  a  fraud  upon  the 
creditors  of  the  vendor,  what  is  the  effect?  I 
instruct  you  that  it  would  render  the  whole  trans- 
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action  void,  because  fraud  vitiates  everything  it 
touches,  and  although  you  may  be  of  opinion 
that  the  note  was  honestly  held,  yet,  if  you  shall 
further  believe,  from  the  evidence,  that  the 
money  was  not  honestly  paid,  then  the  purchase 
would  be  fraudulent  and  void  against  the  cred- 
itors of  W.  H.  Taylor." 

With  the  above,  as  a  general  statement  of 
the  law  governing  cases  of  fraud  arising  under 
the  Statute  of  13th  Elizabeth,  no  fault  can  be 
found ;  the  difficulty  arises  in  its  application  to 
the  case  in  hand.  It  does  not  seem  to  be  ques- 
tioned that  Isaac  Taylor  was  a  bona  fide  ci  editor 
of  his  son  W.  H.  Taylor,  and,  as  such,  the  learned 
Court  concedes,  his  son  might  have  preferred  him 
over  other  creditors,  even  though  he  had  full  no- 
tice of  such  preference. 

It  follows,  if  Isaac  Taylor's  motive  in  the  pur- 
chase of  the  property  in  controversy  was  the 
security  of  his  own  debt,  his  purchase  cannot 
be  impeached,  though  he  may  have  paid  the  dif- 
ference between  the  amoimt  of  the  note  and  the 
price  agreed  upon  for  the  property,  in  money. 
In  this  we  must  look  to  the  motive  of  the  cred- 
itor; if  that  was  honest  and  lawful  the  intent  of 
his  debtor  does  not  enter  into  the  question.  As 
was  said  by  Mr.  Justice  Coulter,  in  Scott  v. 
Heilager  (2  Harris,  238):  '*  One  man  cannot 
be  prejudiced  by  the  fraud  of  another  of  which 
he  has  no  notice  nor  opportunity  of  receiving 
notice." 

It  is  true,  indeed,  if  the  intention  of  the  par- 
ties was  not  only  to  secure  the  note  due  to  the 
father,  but  also  to  put  the  balance  of  the  prop- 
erty into  such  a  shape  that  it  could  not  be  reached 
by  the  son's  creditors,  then,  as  to  such  creditors, 
the  whole  transaction  would  be  void.  But  of 
such  intention  we  can  find  no  evidence;  the 
defendants  offered  to  prove,  and  did  prove,  that 
William  H.  Taylor  said :  "I  wouldn't  have  sold 
it,"  that  is,  the  property  in  controversy,  "  only 
to  get  out  of  paying  the  bail  money  to  Brinton." 
This  was  all  very  well,  in  order  to  show  the  mo- 
tive by  which  Wm.  H.  was  actuated  in  the  transfer 
of  his  property,  but  it  does  not  affect  Isaac  unless 
he  knew  of  this  fraudulent  design  at  the  time 
of  the  consummation  of  the  sale.  So  well  did 
the  counsel  of  defendants  know  that  this  evidence 
standing  alone  would  come  to  nothing,  that  the 
offer,  under  which  it  was  admitted,  was  supple- 
mented by  a  proposition  to  prove  a  fraudulent 
collusion  between  W.  H.  Taylor  and  his  father. 
No  effort,  however,  was  made  to  fulfil  this  prop- 
osition; hence,  the  proof  adduced  was  but  an 
isolated  link  in  a  proposed  chain  of  evidence 
which  was  never  completed,  and,  therefore, 
utterly  worthless,  and  so  the  Court  should  have 
tr^ted  it.  (Battles  v.  Laudenslager,  3  Nor. 
446.)  Not  only  was  there  no  evidence  that  this 
alleged  fraudulent  intention  of  William  H.  Tay- 


lor had  been  communicated  to  his  father,  either 
before  or  after  the  sale,  but  it  was  not  even  ^own 
that  the  father  knew  that  his  son  had  beensoed 
on  the  Brinton  note,  in  which  he  was  surety  for 
A.  B.  Kurtz ;  indeed,  for  aught  that  appears,  he 
was  wholly  ignorant  of  the  claim,  which  it  is  dov 
said)  he  colluded  with  his  son  to  avoid.    But,  as 
we  have  already  intimated,  had  he  known  the 
fact  of  his  son's  suretyship  for  Kurtz,  and  Aat 
Brinton  was  about  to  obtain  judgment,  that  would 
not  have  rendered  his  purchase  void,  if  in  making 
it  his  intent  was  to  secure  his  own  debt,  and 
not  to  hinder,  delay,  or  defraud  Brinton.    That 
Isaac  Taylor  borrowed  part  of  the  money  to  pay 
the  balance  of  the  'purchase  money  from  ha 
daughter,  Mrs.  Meredith,  was  of  no  kind  of  sag- 
nificance.    What  if  this  money  were  that  whidi 
she  had  just  received  from  her  brother,  and  was 
part  of  that  which  he  had  that  day  received  from 
his  father?    Her  claim  was  an  honest  one;  no 
one  doubts  that  fact;  one  on  which  she  had  a 
right  to  receive  the  money  paid  to  her,  and  there 
surely  was  nothing  wrong  in  her  loaning  it  to  her 
father.     It  is  a  mere  trifling  with  the  principles 
of  justice  to  allow  a  circumstance  such  as  this, 
in  itself  so  fair  and  proper,  to  be  used  to  stamp 
a  transaction  otherwise  honest  and  lawfiil  with 
the  character  of  fraud.     Business  dealings  b^ 
tween  parents  and   children,  and  other  near 
relatives,  are  not  per  se  fraudulent.    They  must 
be  treated  just  as  are  the  transactions  between 
ordinary  debtors  and  creditors;  as,  in  the  latter 
case,  where  the  bona  fides  of  such  transactions  is 
attacked,  the  fraud  alleged  must  be  clearly  and 
distinctly  proved,  so  likewise  in  the  former.    We 
have  but  to  say,  in  conclusion,  that,  as  there  was 
in  this  case  not  even  a  scintilla  of  evidence 
tending  to  involve  the  assignor  of  the  plaintiff 
in  the  alleged  fraud,  the  Court  should  have 
affirmed  the  plaintiffs  first  point,  that  is :  "That, 
under  all  the  evidence  given  in  this  case,  the 
verdict  should  be  for  the  plaintiff." 

The  judgment  is  reversed,  and  a  new  venire 
ordered. 

Opinion  by  Gordon,  J. 

Sharswood,  C.  J.,  and  Green,  J.,  absent 

[See  preceding  and  following  cases.] 


May,  'So,  22. 


Mowry^  Appeal. 


May  10,  i8Sa 


Fraudulent  conveyances — Stat,  zj  EU% — Esdst' 
ing  and  subsequent  creditors — Estoppel^Dtc- 
larations  upon  the  faith  of  which  a  debt  is  C99- 
tracted-^Distribution  by  Auditor  of  surpbts 
funds  in  hands  of  assignee  for  benefit  of  cred- 
itors—  Who  may  participate. 

Creditors,  whose  debts  were  contracted,  volbafmaAf^ 
a  fraadident  conveyance,  expressly  on  the  £uUi  of  dechn* 
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Uons  made  by  both  grantor  and  grantee,  that  the  grantor 
retained  his  interest  in  the  property  conveyed,  may»  as 
against  the  grantee^  avoid  the  conveyance  as  a  fraud 
against  them. 

D.  lent  money  to  M.,  the  grantor  of  certain  real  estate, 
upon  the  faith  of  declarations  by  the  grantee  that  the  deed 
to  him  was  intended  to  defraud  the  grantor's  then  existing 
aeditors ;  and  that  ^this  indebtedness  having  been  satisfied) 
the  grantor  retainea  his  interest  in  the  lancL  The  grantee 
then  assigned  the  land  for  the  benefit  of  certain  creditors. 
Afterwards  S.»  upon  the  faith  of  declarations  by  the  grantee 
similar  to  the  above,  loaned  money  to  M .  the  grantor.  The 
assignee  for  creditors  sold  the  land  for  more  than  enough 
to  pay  all  the  debts  for  which  it  was  assigned.  Upon  dis- 
tribution by  an  Auditor  of  the  surplus,  it  was  claimed  by 
A.  as  assignor,  and  by  D.  and  S. : 

Iffld,  that  A.  was  estopped  by  his  declarations  from 
claiming  the  fund  as  against  D.  and  S.  The  latter,  as 
creditors  of  M. — whose  interest  had  passed  to  the  pur* 
chaser  at  the  assignee's  sale — ^were  entitled,  under  the  cir* 
cumstancesjto  be  paid  out  of  the  fund. 

Appeal  from  a  decree  of  the  Common  Pleas  of 
Bedford  County,  dismissing  the  exceptions  to 
the  report  of  an  Auditor  distributing  the  surplus 
of  a  fund  in  the  hands  of  an  assignee  for  the 
benefit  of  creditors,  and  confirming  the  report. 

The  material  facts,  as  found  by  the  Auditor, 
were  as  follows:  Andrew  Mowryand  John  R. 
Mowry,  brothers,  were  tenants  in  common  of  cer- 
tain real  estate.  John  R.  Mowry  died  March  13, 
1864,  intestate,  leaving  to  survive  him  a  widow 
and  four  sons,  viz.,  Josiah,  Nathaniel,  Zachariah, 
and  Isaiah,  to  whom  the  said  real  estate  descended 
in  equal  shares,  subject  to  the  widow's  interest. 

By  indentiure  dated  August  30,  1864,  duly  re- 
corded, Josiah  Mowry  conveyed  his  undivided 
interest  in  his  father's  estate  to  his  uncle,  the 
said  Andrew  Mowry. 

In  January,  1873,  Andrew  Mowry  and  the 
sons  of  John  R.  Mowry,  deceased,  except  Josiah, 
executed  deeds  of  assignment  of  the  aforesaid 
real  estate  for  the  benefit  of  the  creditors  of  An- 
drew Mowryand  John  R.  Mowry,  deceased,  and 
in  trust,  as  to  the  surplus  after  paying  the  said 
debts,  if  any,  to  retransfer  the  same  to  the  as- 
signors. The  assignee  sold  the  real  estate,  paid 
all  the  debts,  and  in  1879  filed  his  final  account, 
showing  a  balance  remaining  in  his  hands  of 
f  5947.36,  and  an  Auditor  was  appointed  to  make 
d^iribution. 

Before  the  Auditor  (Moses  A.  Points)  the  only 
contest  related  to  that  portion  of  the  fund  which 
represented  the  interest  of  Josiah  Mowry,  which 
had  been  conveyed,  as  above  mentioned,  to  An- 
drew Mowry.  The  same  was  claimed,  on  the 
one  hand,  by  Andrew  Mowry,  by  virtue  of  the 
said  conveyance  to  him;  and,  on  the  other 
hand,  by  Samuel  Dubbs  and  Mrs.  Susannah 
Mowry,  wife  of  Josiah  Mowry,  as  creditors  of 
Josiah  Mowry,  whose  debts  were  contracted  in 
1871  and  1877,  rci^)ectively.  They  averred  that, 
although  their  debts  were  contracted  after  the 


date  of  the  deed  from  Josiah  to  Andrew,  of 
which  they  had  knowledge,  they  loaned  moneys 
to  Josiah  expressly  on  the  fsuth  of  assertions,  by 
both  Andrew  Mowry  and  Josiah  Mowry,  but 
especially  by  Andrew,  that  the  said  conveyance 
was  made  without  consideration,  and  for  the  sole 
purpose  of  fraudulently  defeating  the  then  ex- 
isting indebtedness  of  Josiah  Mowry;  and  that, 
such  indebtedness  having  been  since  paid  or 
satisfied  (in  1869),  the  said  Josiah  Mowry  re- 
tained his  interest  in  the  said  property.  Much 
evidence  on  this  point  was  taken  before  the 
Auditor,  who  reported  the  facts  to  be  as  alleged 
by  Samuel  Dubbs  and  Mrs.  Susannah  Mowry. 

The  Auditor,  therefore,  reported,  as  matter  of 
law,  inf^  a/ia,  that  Andrew  Mowry,  by  reason 
of  his  said  declarations,  **  is  now  estopped  firom 
setting  up,  in  this  distribution,  a  contrary  state 
of  facts,  and  for  him  to  do  so  would  be  inequi- 
table to  the  creditors  who  advanced  moneys  to 
Josiah  upon  the  strength  of  these  representations, 
and  a  fraud  upon  them.  That,  so  far  as  the  credit- 
ors  of  Josiah  Mowry,  viz.,  Samuel  Dubbs  and 
Susamudi  Mowry,  are  concerned,  ...  the 
interest  of  Josiah  Mowry  in  the  estate  of  John 
R.  Mowry  to  its  full  extent  was  affected  with  a 
trust  in  &vor  of  these  creditors,  and,  the  land 
being  now  converted  into  money,  the  proceeds 
for  distribution  are  affected  with  a  like  trust,  and 
his  share  should  be  distributed  to  said  credit- 
ors." 

He  therefore  awarded  payment  to  Samuel 
Dubbs  and  Mrs.  Mov/ry  of  the  amount  of  their 
claims. 

Exceptions  to  the  Auditor's  report,  filed  by 
Andrew  Mowry,  were  dismissed  by  the  Court 
THall,  p.  J.),  and  the  Auditor's  report  was  con- 
firmed; whereupon  Andrew  Mowry  took  this 
appeal,  assigning  for  error  the  said  action  of  the 
Court. 

John  Cessna  (with  him  /,  W,  Lingenfelter 
2xAJohn  H,  Jof^dan)y  for  appellant. 

Admitting  that  the  deed  was  fraudulent  as  to  the 
existing  creditors,  in  1864,  it  is  not  possible  that 
it  was  intended  to  defraud  creditors  whose  debts 
were  not  contracted  until  1871  and  1877.  The 
existing  indebtedness  was  wiped  out  in  1869,  and 
with  it  the  fraud  against  the  existing  creditors. 
It  is  not  alleged  that  Josiah  became  again  in- 
debted until  he  contracted  the  Dubbs  debt  in 
1 87 1.  But  the  subsequent  creditors  base  their 
equity  on  the  declarations  made  in  18  71  and 
1877.  These  might  afford  ground  for  an  action, 
but  could  not  infuse  fraud  into  a  deed  made  in 
1864,  when  these  debts  were  not  contemplated. 
Beck  V.  Parker,  15  Sm.  9^%,  I 

Monroe  v.  Smith,  29  Ibid.  459.  1 

Byrod's  Appeal,  7  Cas.  341.  I 

Snyder  v,  Christ,  3  Wr.  499. 

But  this  proceeding,   in  distribution  by  an 
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Auditor  of  the  surplus  of  an  assigned  estate,  is 
not  one  for  investigating  the  questions  of  title 
and  of  fraud  in  the  deed.  The  appellees*  debts 
were  contracted  not  with  the  assignors,  before 
the  assignment,  but  with  a  stranger,  and  after  the 
assignment.  How  then  can  they  claim  the  fund 
raised  by  the  assignment  ?  The  usual  and  propei 
mode  would  be  for  them  to  sell  Josiah  Dubbs' 
supposed  interest  in  the  land  at  sheriff's  sale, 
when  the  questions  would  be  settled  before  a  jury, 
in  an  ejectment  by  the  purchaser. 

Stewart  v.  Coder,  I  Jones,  90. 
Moreover,  the  appellees  are  attacking  the  very 
title  that  produced  the  fund,  and  they  cannot  do 
this  and  come  in  for  a  share.  If  Josiah's  share 
is  in  court  for  distribution,  it  came  here  by  virtue 
of  the  deed  made  by  him  to  Andrew,  and  through 
the  deed  of  assignment  made  by  Andrew.  Jo- 
siah was  no  party  to  the  assignment.  Unless  his 
interest  passed  by  his  deed  to  Andrew,  it  still  re- 
mains unsold,  and  would  be  liable  for  his  debts. 
If  title  passed  by  Josiah's  deed,  then  his  interest 
must  go  to  Andrew,  because  there  was  no  recon- 
veyance. Creditors  cannot  assail  this  deed  on 
the  ground  of  fraud,  and  at  the  same  time  par- 
ticipate in  the  distribution  of  a  fund  brought  into 
court  by  reason  of  the  deed. 

Bush,  Bunn  &  G).*8  Appeal,  15  Sm.  363. 

Helfrich's  Appeal,  3  Har.  382. 

J,  M,  Reynolds  (with  him  Russell  ^  Longe- 
tucker)  f  for  appellees. 

May  24,  1880.  The  Court.  In  March, 
1864,  John  R.  Mowry  died  intestate,  seized  of 
the  undivided  moiety  of  real  estate  which  he 
and  his  brother  Andrew  purchased  and  held  as 
tenants  in  common.  He  left  surviving  him  a 
widow  and  four  sons.  In  August  of  the  same 
year,  Josiah,  one  of  the  sons,  executed  and  de- 
livered to  his  uncle,  Andrew  Mowry,  a  deed  for 
all  his  right,  title,  and  interest  in  his  father's 
real  estate.  Several  years  thereafter  Andrew 
Mowry,  and  the  other  three  sons  made  deeds  of 
general  assignment,  conveying  the  property  in 
trust  for  creditors,  etc.,  to  Joseph  Ickes,  who 
subsequently  sold  the  assigned  estate  \  and  after 

Eying  the  creditors,  there  remained  a  surplus  to 
divided  among  the  assignors,  or  such  persons 
as  might  be  entitled  thereto.  It  was  conceded 
that  Andrew  Mowry  was  entitled  to  one-half 
and  each  of  the  three  nephews  to  one-eighth  of 
the  surplus,  and  it  was  accordingly  appropriated 
to  them  respectively.  The  present  conten- 
tion arose  in  regard  to  the  remaining  one-eighth, 
which  was  claimed,  on  the  one  liand,  by  Andrew, 
as  purchaser  of  the  interest  formerly  owned  by 
Josiah,  and,  on  the  other,  by  the  appellees,  as 
creditors  of  Josiah,  who  alleged  that  their  re- 
spective debts  had  been  contracted  solely  on  the 
fiiith  of  declarations  made  by  Andrew  to  the 


effect  that,  notwithstanding  the  conveyance  to 
himi  Josiah  was  still  the  rightful  owner  of  the 
interest  he  originally  had  in  his  father's  estate. 
The  single  question,  therefore,  was  whether  An- 
drew or  these  creditors  of  Josiah  were  entitled 
to  that  portion  of  the  surplus. 

The  Auditor  found  that  the  conveyance  from 
Josiah  to  his  uncle  was  without  consideration, 
and  for  the  purpose  on  the  part  of  both  vendor 
and  vendee  of  oefrauding  the  creditors  of  Josiah ; 
that  Andrew  subsequently  declared  to  Samuel 
Dubbs  and  Susannah  Mowry,  the  appellees  to 
whom  the  fund  was  awarded,  that  Josiah  still  ^^ 
tained  his  interest  in  the  property  thus  fraudulent- 
ly conveyed,  and  that  they  loaned  the  money  and 
became  creditors  of  Josiah  solely  on  the  faith  of 
the  representations  made  by  Andrew.  These 
facts  were  fully  established  by  the  testimony. 

The  legal  title  to  Josiah's  interest  in  his  father's 
estate  appeared  by  the  record  to  have  been  regu- 
larly conveyed  to  Andrew,  who,  by  his  deed  of 
assignment,  passed  the  same  to  his  assignee. 
Under  these  circumstances,  in  the  absence  of 
actual  or  constructive  notice  that  the  convey- 
ance from  Josiah  to  Andrew  was  fraudulent,  the 
purchaser  from  the  assignee  took  a  good  title, 
unaffected  by  the  fraud. 

The  interest  of  Josiah  being  thus  converted 
into  money,  the  surplus  of  all  the  interests,  after 
paying  debts  of  the  assignors,  was  prima facit 
payable  to  them  according  to  their  respective 
interests  in  the  assigned  estate ;  but  the  appel- 
lees, who  had  become  creditors  of  Josiah  on  the 
faith  of  appellant's  representations,  interposed 
and  asserted  their  right  to  that  part  of  the  lund, 
in  preference  to  him ;  and  why  were  they  not 
entitled  to  it?  It  is  difhcult  to  see  upon  what 
principle  of  equity  he  could  be  permitted  to  take 
the  fund,  as  against  those  who  gave  credit  to 
Josiah  on  the  faith  of  the  representations  that 
the  interest  he  had  in  his  father's  estate  still  h^ 
longed  to  him.  As  between  the  parties  to  the 
fraudulent  conveyance,  neither  law  nor  eqirity 
would  lend  its  aid  to  either  of  them ;  and  thus, 
while  the  appellaiit  might  as  against  Josiah 
claim  and  hold  the  surplus,  he  stands  in  a  very 
different  relation  to  the  appellees,  who  were  in- 
duced solely  by  his  representations  to  do  that  bjr 
which  they  will  be  greatly  prejudiced  if  they  are 
excluded  from  participation  in  the  fund.  In 
view  of  the  facts  found  by  the  Auditor,  he  is 
estopped  from  claiming  the  fund  as  against  them. 
There  would  be  no  equity  in  permitting  him  to 
take  it  to  their  exclusion. 

It  is  contended,  that,  inasmuch  as  the  claims  of 
the  appellees  arose  af\er  tlie  assignment,  and  arc 
not  debts  against  either  of  the  assignors,  they  have 
no  interest  in  the  funds  arising  from  sale  of  the 
assigned  estate ;  this  would  be  true  if  it  were  not 
for  the  important  fact  that  they  gave  credit  to 
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their  debtor  solely  on  the  faith  of  appellani's 
representations,  and  he  is  the  only  one  who  is 
resisting  their  claim  to  the  fund.  As  general 
creditors  of  the  assigned  estate,  without  more, 
they  would  have  no  standing,  but  upon  the  facts 
found  by  the  Auditor  their  right  to  the  fund  in 
question  is  superior  to  that  of  the  appellant. 

Decree  afhrmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Opinion  by  Sterrett,  J. 

Sharswood,  C.  J.,  and  Green,  J.,  absent. 

[See  preceding  cases.] 


Common  illeaij— IBquitg. 


C  P.  No.  3.  December  13,  1880. 

Skelly  V.  Ogden  and  Wife. 
Equity — Bill  to  compel  extinguishment  of  ground- 
rents — Deed-^  Construction  of  ^^Deed  executed 
by  trustee  and  cestui  que  trust  reserving  ground- 
rent — Effect  of  subsequent  decree  that  the  trust 
was  invalid — Proviso  in  the  deed  postponing 
extinguisliment  during  a  life  in  being — Act  of 
April  22,  l8S0y  §  21 J  prohibiting  irredeemable 
ground-rents. 

Bill  in  equity,  filed  by  Thomas  Skelly  v. 
Gouvemeur  M.  Ogden  and  Harriet  V.  his  wife,  in 
her  right,  to  compel  the  defendants  to  extinguish 
certain  ground-rents  upon  payment  of  the  prin- 
cipal. The  material  facts,  stated  in  the  bill  and 
admitted  by  the  answer,  were  these : — 

(i)  Cad walader  Evans,  by  his  will,  proved  in 
1 841,  devised  one-eighth  of  his  residuary  real 
estate  to  trustees,  in  trust  for  the  sole  and  sepa- 
rate use  of  his  daughter  Harriet  V.  Evans  (now 
Mrs.  Ogden)  for  and  during  her  life,  and  after 
her  death  in  trust  for  the  uses  therein  set  forth ; 
and  the  testator  directed  that  the  said  trustees 
ii^ight,  with  his  daughter's  consent  in  writing, 
grant  and  convey  said  real  estate,  reserving 
ground-rents,  which  should  be  redeemable  at  any 
time  after  the  death  of  said  Harriet^  but  not 
during  her  lifetime. 

(3)  By  six  several  indentures,  dated  June  23, 
.  1868,  dulv  recorded,  Manlius  G.  Evans,  sole 
substitutea  trustee  under  the  said  will,  and 
'  Gouvememr  M.  Ogden  and  Harriet  V.  his  wife 
(formerly  the  said  Harriet  V.  Evans)  granted  and 
conveyed  unto  Thomas  Skelly,  the  complainant, 
six  lots  of  ground,  part  of  the  said  trust  estate, 
reserving  thereout  respectively  six  yearly  ground- 
rents,  unto  the  said  Manlius  G.  Evans,  in  trust 


for  the  purposes  set  forth  in  the  will  of  the  said 
testator.  And  it  was  in  the  said  deeds  provided : 
"  That,  if  the  said  Thomas  Skelly,  his  heirs  or  assigns, 
shall  and  do,  at  any  lime  after  the  decease  of  the  said 
Harriti  V.  Ogden,  pay  or  cause  to  be  paid  to  the  snid 
Manlius  G.  Evans,  sole  trustee  aforesaid,  his  heirs  or  as- 
signs," ll.e  principal  moneys  therein  named,  amounting 
to  I4666.66,  and  all  arrears  due, "  then  the  same  shall 
forever  thereafter  cease  and  be  extinguished,  and  the 
covenants  for  the  payment  thereof  shall  become  void,  and 
then  he,  the  said  Manlius  G.  Evans,  sole  trustee  aforesaid, 
his  heirs  or  assigns,  shall  and  will,  at  the  proper  costs  and 
charges  in  the  law  of  the  said  grantee,  his  heirs  or  assigns, 
seal  and  execute  a  sufficient  discharge"  of  the  said  ground- 
rents  to  the  said  Thomas  Skelly,  his  heirs  and  assigns 
forever. 

(3)  The  bill  then  recited  certain  procedings 
in  equity  in  the  Court  of  Common  Pleas  of 
Philadelphia  County,  to  March  Term,  187 1, 
wherein  the  said  Gouvemeur  M.  Ogden  arid 
Harriet  his  wife  were  plaintiffs,  and  the  said 
Manlius  G.  Evans,  trustee,  was  defendant,  insti- 
tuted for  the  purpose  of  having  the  said  trust, 
under  the  will  of  Cadwalader  Evans,  for  the  sole 
and  separate  use  of  the  said  Harriet,  declared 
passive,  executed,  and  void,  on  the  ground  that 
at  the  death  of  the  said  testator  the  said  Harriet 
was  a  minor,  unmarried,  and  not  in  contempla- 
tion of  marriage;  wherein  the  Coiut  of  Common 
Pleas  decreed  that  the  bill  be  dismissed,  but, 
upon  appeal,  the  Supreme  Court  reversed  the 
said  decree,  and  decreed,  inter  alia,  **  that  the 
said  Manlius  G.  Evans,  as  such  alleged  trustee, 
make  a  valid  transfer  and  conveyance  to  the  said 
Harriet  V.  Ogden,  in  fee  tail  general,  of  the  real 
estate  which  he  holds  now  for  her  sole  use  and 
benefit."     (See  Ogden's  Appeal,  20  Sm.  501.) 

Manlius  G.  Evans,  trustee,  accordingly,  by 
indenture  dated  Oct.  4,  1872,  granted  and  con- 
veyed the  said  six  yearly  ground-rents  unto  the 
said  Harriet  V.  Ogden,  in  fee  tail  general ;  and, 
by  indentures  of  the  same  date,  executed  for  the 
purpose  of  barring  the  entail,  the  said  Gouver- 
neur  M.  Ogden  and  Harriet  his  wife  conveyed 
the  same  to  George  W.  Morris,  who  reconveyed 
the  same  to  the  said  Harriet  V.  Ogden  and  her 
heirs. 

(4)  That  the  complainant,  being  desirous  of 
redeeming  the  said  ground-rents,  tendered  to  the 
defendants  the  principal  moneys  thereof  at  par, 
with  a  deed  of  extinguishment,  which  the  de- 
fendants refused  to  receive  and  to  execute,  alleg- 
ing that,  under  the  proviso  in  the  ground-rent 
deeds,  above  recited,  the  same  were  not  redeem- 
able during  the  lifetime  of  said  Harriet,  except 
at  the  defendants'  option ;  but  the  defendants 
offered  to  extinguish  the  same  upon  payment  of 
a  premium  on  the  principal  thereof. 

Wherefore  the  complainant  prayed  that  the 
defendants  be  compelled,  upon  pavment  of  the 
principal  sum  of  J4666.66,  witn  arrears  of 
ground-rent  due  to  date  of  tender,  to  execute 
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and  deliver  to  the  complainant,  at  hk  cost,  a 
sufficient  deed  of  extinguishment  of  the  said 
yearl/  grouxMi-rents. 

The  respondents  in  their  answer  averred  that 
the  proviso  in  said  ground-rent  deeds,  postponing 
the  time  for  the  redemption  of  said  ground-rent 
until  after  the  decease  of  the  said  Harriet,  formed 
a  part  of  the  consideration  moving  the  respon- 
dents for  the  conveyance  of  the  land  to  Thomas 
Skelly,  and  that  the  object  of  said  condition  was 
to  save  said  Harriet  from  the  annoyance,  incon- 
venience, and  anxiety  of  reinvestment,  and  the 
loss  of  interest,  and  perhaps  principal,  that 
would  probably  result*  And  they  insisted,  that 
the  benefit  of  this  condition  is  a  right  of  prop- 
erty in  said  Harriet  tliat  cannot  lawfully  be 
taken  from  her  without  her  consent. 

J,  Carroll  McCaffrey^  for  complainant. 

The  proviso  in  the  deeds  that  the  ground- 
rents  should  not  be  redeemable  until  after  Mrs. 
Qgden*s  death  was  inserted  by  the  trustee  to 
caxry  out  the  supposed  intent  of  the  settlor. 
When  the  Supreme  Court  struck  down  the  trust, 
it  in  effect  struck  out  from  the  deeds  the  name 
of  the  trustee,  leaving  them  as  though  executed 
only  by  Mrs.  Ogden  and  her  husband  to  the 
grantee,  reserving  the  rents  to  Mrs.  Ogden. 
This  virtually  strikes  out  also  the  proviso,  for  it 
cannot  be  said  that  these  parties  had  any  Inten- 
tion to  provide  for  a  state  of  facts  not  contem- 
plated. The  proviso  stipulates  for  extinguish- 
ment by  the  trustee  after  Mrs.  Ogden's  death. 
To  strike  out  the  trustee  and  leave  the  proviso 
would  provide  for  extinguishment  by  Mrs.  Ogden 
after  her  own  death,  which  is  absurd.  Such  re- 
demption being  impossible,  the  gro\md-rents 
would  be  irredeemable.  But  this  would  be  in 
contravention  of  the  Act  of  April  i2,  1850,  §  21 
(Purd.  Dig.  748,  pi.  2). 

Rowland  Evans  ^  for  defendants. 

The  proviso  in  the  deeds  does  not  contravene 
the  Act  of  1850,  for  the  ground-rents  do  not 
thereby  become  perpetual  on  fiailure  to  pay 
the  redemption  money  within  any  specified 
period,  but  it  is  expressly  provided  that  they 
^lall  be  redeemable  upon  the  happening  of  an 
event  that  is  certain  to  occur,  within  the  period 
allowed  by  the  rule  against  perpetuities,  viz.,  the 
end  of  a  life  then  in  being.  There  is  no  reason 
why  the  proviso  shall  not  stand,  for  on  Mrs. 
Ogden's  death  the  rents  will  be  extinguishable 
by  her  heirs,  on  payment  of  the  redemption 
money. 

December  27,  1880.  The  Court.  The  Act 
of  Assembly  of  April  22,  1850,  sec.  21  (Purd. 
I^ig«  P«  748)>  was  intended  to  destroy  irredeem- 
able ground-rents,  but  the  covenants  contained 
in  a  deed  must  be  so  construed,  if  possible,  as 
to  carry  out  the  intention  of  the  parties.  It 
seems  to  us  very  clear  that  Mrs.  Ogden  was  only 


to  enjoy  a  life  estate  in  the  rents,  and  that  when 
she  died  the  rent  itself  might  be  extinguished  by 
payment  of  the  principaL 

A  decision  of  the  Supreme  Court  has  de- 
stroyed the  trust,  but  the  intention  of  the  parties 
was  evidently,  not  tliat  the  ground-rents  should 
peridi  upon  the  happening  of  an  event  not  con- 
templated, but  upon  the  death  of  Mrs.  Ogden. 
This  bill  must  be  dismissed. 

Opinion  by  Ludlow,  P.  J. 


Common  iJleaa— Hato. 


C  P.  No.  2.  December  6,  i8Sa 

Irvine  et  ux.  v.  Dowling. 

Married  woman — Authorising  attorney  to  m 

when  husband  does  not  join  In  letter  of  atUr- 

ney. 

Rule  to  strike  off  warrant  of  attorney  filed  by 
plaintififs*  attorneys. 

Assumpsit,  by  James  Irvine  and  Mary  his  wife, 
in  right  of  said  Mary  Irvine,  against  William 
Dowfing,  to  recover  money  loaned  by  the  said 
Mary  Inrine  out  of  her  separate  estate  to  the 
defendant. 

The  plaintiffs'  attorneys,  having  been  ruled  to 
file  their  warrant  of  attorney,  filed  a  warrant  d 
attorney  signed  by  Mary  Irvine  only,  whereupon 
this  rule  was  taken. 

Daniels f  for  the  rule. 

The  Act  of  25  April,  1850,  §  39  (Purd.  Dig. 
1007,  pi.  20),  took  away  the  separate  right  of 
action  recognized  in  Goodyear  v,  Runiaugh 
(i  Harris,  480). 

Rittcr  V,  Ritter,  7  Casey,  400. 

This  suit  should  not  be  sustained,  as  it  would 
make  the  non-consenting  husband  liable  for 
costs. 

Harrlty  (with  whom  was  Gordon)  y  contra. 

Smce  the  Act  of  April  11,  1843,  a  married 
woman  may  sue  for  her  own  property  in  her  own 
name  alone,  and,  if  suit  is  brought  in  nanae  of 
the  husband  and  wife,  that  forms  no  objection 
to  it. 

Goodyear  v,  Rumbaugh,  supra.  - 

In  such  a  suit  the  husband  is  merely  joined 
for  conformity. 

I  Daniels'  Chancery  Prac.  iii. 

A  warrant  of  attorney  signed  by  the  wife' 
alone  is  sufficient. 

Bowler  v,  Titos,  2  Wbekly  Notes,  184. 

Hare,  P.  J.  In  the  present  state  of  thchw 
it  may  be  difficult  to  avoid  the  dilemma  of  niak- 
ing  an  unwilling  husband  liable  for  costs  in  & 
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suii  he  has  not  consented  to ;  or,  on  the  other 
hand)  allowing  him  unreasonably  to  prevent  his 
wife  from  asserting  her  rights  by  a  suit  to  which 
his  name  is  necessary.  Perhaps  the  difl&culty 
may  be  avoided  by  allowing  her  to  use  his  name 
for  conformity y  upon  securing  him  against  costs. 
Th«  Cotmx.  Rule  discharged,  upon  plaintiff 
entering  security  for  costs. 

[C/.  Thompson  v,  Hibbard,  8  Weekly  Notes,  254; 
Wireman  v,  Ervin,  Ibid.  237 ;  Darlington  v.  Ervin,  7 
Ibid.  456.] 


C.  P.  No.  a.  Nov.  27,  1880. 

City  to  use  of  Cunningham  &  McNichol 
V.  Tyson. 

Practice — Consolidation  of  actions — When  two 
municipcU  claims  have  been  filed^  each  c^gainsta 
separate  portion  of  the  same  lot y  dy  the  same 
plaintiff  ag§inst  the  same  defendant  and  for 
1  the  same  work^  the  Court  will^  on  motion  of 
defendant^  compel  the  plaintiff  to  consolidate. 
Rule  to  show  cause  why  certain  actions  should 
not  be  consolidated. 

The  facts  were  as  follows :  Two  municipal 
claims  for  paving  were  filed  by  the  City  to  the 
use  of  Cunningham  &  McNichol ;  one  against  a 
lot  of  ground  at  the  northwest  comer  of  5  2d  and 
Spruce  Streets,  containing  twenty  feet  on  Spruce 
Street  and  extending  northward  along  5  2d  Street 
eighty-five  feet ;  and  the  other  against  a  lot  of 
the  same  dimensions  immediately  adjoining  the 
first  to  the  north  on  5  2d  Street. 

The  affidavit  of  Tyson,  the  owner  of  the  land, 
upon  which  this  rule  was  granted,  set  forth  that 
he  had  purchased  the  premises  in  question  as  one 
lot,  containing  in  front  on  Spruce  Street  twenty 
feet,  and  extending  along  5  2d  Street  one  hun- 
dred and  seventy  feet ;  that  the  same  had  never 
been  divided,  and  were  still  registered  in  the 
Survey  Department  as  a  single  lot ;  that  the  di- 
vision into  two  was  entirely  the  arbitrary  act  of 
the  plaintiff,  and,  if  allowed  to  stand,  would 
entail  double  and  unnecessary  costs  on  the  de- 
fendant. 
McGlcUherey^  for  the  rule. 
The  Court.    Rule  absolute. 


C  P.  No.  a,  Dec  8,  1880. 

Curran  et  al.  v.  Elliot. 

The  sheriff  is  not  liable  for  false  return  to  par- 
ties  other  than  the  parties  to  the  suit — Terre- 
tenant  not  named  in  the  writ  cannot  recover 
agairM  sheriff  for  false  return  of  service  on  the 
origincU  covenantor ^  in  covencmt  sur  ground- 
rent  deed. 

Motion  for  a  rule  to  show  cause  why  a  non- 
suit should  not  be  taken  off. 


The  suit  was  brought  by  Curran  and  another 
against  ex-sheriff  Elliot  for  a  fiadse  return  to  a 
summons  in  an  action  of  covenant  sur  ground- 
rent  deed,  wherein  Thomas  W.  Webb  was  plain- 
tiff and  Patrick  Fitzpatrick  defendant. 

The  return  complained  of  was  as  follows : — 

"  Served  Patrick  Fitzpatrick  by  leaving  a  true  and 
attested  copy  of  the  within  writ  at  his  dwelling-house, 
1 2 10  Ellsworth  Street,  with  an  adult  member  of  his 
iamily,  December  6, 1875.''  • 

Judgment  was  entered  for  want  of  an  afiida- 
vit  of  defence,  and  under  an  execution  issued 
thereon  the  premises  out  of  which  the  rent 
issued  were  sold  at  sheriff's  sale  for  the  sum  of 
$225.  The  premises  are  worth  fi200.  The 
plaintiffs,  as  tenants  in  common,  are  the  present 
owners  of  two-thirds  of  the  premises,  Fitz- 
patrick having  sold  them  in  1855,  subject  to  the 
ground-rent. 

On  the  trial,  before  Hare,  P.  J.,  it  appeared 
that  Fitzpatrick  did  not  live  at  12 10  Ellsworth 
Street,  and  had  not  been  served;  though  he 
admitted  '<  that  his  grandchildren  told  him  that 
he  had  been  sued  by  Mr.  Webb.'*  The  plain- 
tiffs testified  that  they  had  received  no  notice  of 
the  suit. 

The  Court  entered  a  nonsuit  on  the  grounds 
(i)  that  the  sheriff  was  not  responsible  to  persons 
other  than  parties  to  the  suits,  and  (2)  that  the 
plaintiffs,  having  failed  to  pay  the  ground-rent  for 
which  suit  was  brought,  were  guilty  of  concur- 
rent negligence,  and  could  not  recover. 

Brightly y  for  the  motion. 

The  liability  of  the  sheriff  for  official  miscon- 
duct is  to  the  Commonwealth  and  to  any  indi- 
vidual showing  actual  loss  or  damages. 

Act  April  3,  i860,  Purd.  Dig.  1307,  pi.  15  and  17. 
Copfimonwealth  v.  McCoy,  8  W.  154. 
Commonwealth  v.  Contner,  9  H.  266. 
Commonwealth  v,  Allen,  6  C.  49. 

.  Thayer  v,  Roberts,  44  Me.  247. 

If  the  sheriff  had  made  a  true  return  of  ''nihil 
habet,*'  it  would  have  been  his  duty  under  the 
Act  of  April  8,  1840,  §  i  (Purd.  Dig.  751),  upon 
the  issuing  of  the  alias  summons,  to  have  served 
a  copy  on  the  terre-tenant  or  person  in  posses- 
sion, or  to  have  posted  and  published,  and  we 
should  have  thus  been  protected.  We  were 
entitled,  as  terre-tenants,  to  a  strict  compliance 
with  the  Act. 

The  concmrent  negligence  of  the  plaintiflfe 
cannot  affect  the  liability  of  the  sheriff;  the  suit 
against  him  is  for  official  misconduct,  not  fo» 
negligence. 

The  Court.    Rule  refused. 
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C.  p.  No.  4.  December  14,  1880. 

Monaghan  v.  Fcny  Co.   [No.  i.] 

Negligence —  Carrier — Steamboat — Boat  strik- 
ing slip  with  violence — Contributory  negligence 
^^Passenger  leaving  seat  before  boat  is  ready 
to  land, 

Sur  exceptions  to  decision  of  referee  appointed 
under  Act  of  May  14,  1874  (P.  L.  166). 

The  testimony  taken  before  the  referee  showed 
the  following  facts:  The  defendant  owned  a 
line  of  steam  ferry  boats  plying  between  Camden 
and  Philadelphia.  On  the  evening  of  March  20, 
1880,  the  plaintiff  was  a  passenger  on  one  of  the 
defendant's  boats;  as  the  boat  neared  the  ferry 
slip,  the  plaintiff  stood  up  to  get  ready *to  land, 
and  shortly  afterwards  the  boat  struck  the  slip 
with  such  violence  that  the  plaintiff  was  thrown 
down  and  suffered  serious  injury,  the  lower  end 
of  her  fibula  being  fractured  and  her  ankle-joint 
sprained. 

The  referee  (Francis  Rawle)  found  that  the 
defendant  was  negligent  in  allowing  the  boat  to 
strike  the  slip  with  violence,  and  awarded  the 
plaintiff  ^^3200  damages. 

The  referee's  report  having  been  filed  in  this 
Court,  the  defendant  filed  exceptions  thereto. 
Wayne  Mac  Veagh,  for  the  exceptions. 
The  jar  was  inevitable  and  one  of  the  unavoid- 
able incidents  of  steamboat  travel,  hence  it  did 
not  constitute  negligence.     The   plaintiff  was 
guilty  of  contributory  negligence  in  leaving  her 
seat  before  the  boat  landed. 
T,  C,  Fattersony  contra. 
The  plaintiffs  act  Was  not  negligent,  but  if  so 
it  was  a  remote  and  not  a  proximate  cause  of 
injury.     Where  a  passenger  is  injured  and  no 
negligence  appears  on  his  part,  negligence  on 
the  part  of  the  carrier  is  to  be  presumed. 
Sullivan  v,  R.  R.  Co.,  6  C.  238. 
Care  on  the  part  of  one  injured  in  an  accident 
is  presumed  by  law  in  the  absence  of  proof  to 
the  contrary. 

R.  R.  V.  Hall,  II  Sm.  361. 
Canal  Co.  v,  Bcntley,  16  Ibid.  30. 
R.  R.  V,  Rowan,  Ibid.  393. 
R.  R.  V,  Weber,  26  Ibid.  167. 
It  is  the  duty  of  a  carrier  to  carry  and  set 
down  passengers  safely. 

Rwy.  Co.  V.  Hassard,  25  Sm.  367. 
Unless  the  plaintiffs  case  shows  want  of  care, 
the  defendant  must  prove  it. 

Weiss  V.  R.  R.,  2  Weekly  Notes,  214. 
As  to  measure  of  damages  see — 
Canal  Co.  v,  Graham,  13  Sm.  299. 
R.  R.  V,  Books,  7  Ibid.  339. 
R.  W.  Co.  V.  Donahue,  20  Ibid.  119. 
R.  R.  V,  Dale,  26  Ibid.  49. 
McLaughlin  v.  Cony,  27  Ibid.  109. 
R.  R.  V,  Allen,  3  Ibid.  276., 

C.  A.  V. 
December  22,  1880.    The  Court.     Excep- 
tions dismissed. 


C.  P.  No.  4.  January  8,  1881. 

Monaghan  v.  Ferry  Co.   [No.  2.] 

Submission  of  cause  to  referee,   by  agreement^ 
under  Act  of  14  May,  j8j4-^Jurisdiction  of 
Court  of  Common  Fleets  to  review  referee's 
judgment,  on   exceptions — Writ  of   error^ 
When  not  a  supersedeas. 
Rule  to  set  aside  Ji.  fa. 
Upon  an  agreement  of  reference  under  the 
Act  of  May  14,  1874  (P.  L.  166),  tbe  referee 
awarded  in  favor  of  the  plaintiff,  and  filed  bis 
report  in  this  Court  on  October  19,  i88o.    Ex- 
ceptions on  behalf  of  the  defendant  were  filed, 
and  after  argument  were  dismissed  by  the  Court 
(See  preceding  case.) 

The  plaintiff  having  issued  a  Ji,  fa.,  the  de- 
fendant took  a  writ  of  error  on  December  31, 
1880,  within  twenty-one  .days  of  the  decree  of 
the  Court  dismissing  the  exceptions. 
Wayne  Mac  Veagh,  for  the  rule. 
This  Court  has  jurisdiction  to  review  the 
referee's  decision,  and  the  writ  of  error,  having 
been  taken  within  twenty-one  days  of  its  judg- 
ment, is  a  supersedeas. 

Collins  V.  City,  8  Weekly  Notes,  409. 
T,  C.  Fatterson,  contra. 
The  referee's  report  was  filed  Oct.  19,  18S0, 
and  under  the  Act  of  14  May,  1874,  the  award 
became  a  final  judgment  on  Nov.  18,  1880,  and 
the  writ  of  error,  in  order  to  act  as  a  superseideas, 
should  have  been  taken  out  within  twenty-one 
days  from  that  date. 

This  Court  has  no  jurisdiction  over  the  judg- 
ment of  the  referee,  which  is  final  under  the  Act 
of  reference.  The  writ  of  error  goes  direcdy 
to  the  referee's  judgment. 

Act  of  May  14,  1874,  Purd.  Dig.  Snp.,  194a. 
Linnard  v,  Ciiy,  8  Weekly  Notes,  453. 
Eyster  v,  McCulla,  3  Ibid.  219. 
Adleman  v,  Steele,  34  Leg.  Int.  134. 
McDowell  V,  Ackley,  8  Weekly  Notes,  465. 
Smith  V,  Ins.  Co.,  7  Ibid.  365. 
Aside  from  this,  there  are  only  questions  of 
fact  involved,  which  are  not  reviewable. 
Leer.  Keys,  7  N.  177. 
The  Court.    If  we  have  power  to  review  the 
finding  of  the  referee,  the  time  within  which  the 
taking  out  of  the  writ  acts  as  a  supersedeas,  runs 
from  the  date  of  our  decision  upon  the  excep- 
tions.    The  question  of  power  has  not  yet  been 
considered  by  the  Supreme  Court,  but  only  by 
our  co-ordinate  Courts.    We  think,  and  ha« 
held,  that  we  have  power,  at  any  rate,  to  re\Tcir 
the  decision  of  the  referee  upon  questions  of 
law.  y 

Rule  absolute. 

Oral  opinion  by  Thayer,  P.  J. 
[See  Collins  v.  City,  8  Weekly  Notes,  409,  note.] 
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Vol.  IX.]    TUURSDA  Y,  JAN.  gj,  188 1.     [No.  23. 


gjupreme  Court. 


Oct.  &  Nov.  '80, 308.  Nov.  20, 1880. 

Commonwealth  ex  reU  Attorney  General 

V.  Dumbauld  and  Roberts. 

Constitutional  law — Art,  V,  Sec,  5,  relating  to 
the  erection  of  separate  judicial  districts — As- 
sociate  Judges  of  Fayette  County — Act  of  April 
p,  iB74i  providing  that  the  fourteenth  judicial 
district  shall  be  composed  ^^  of  the  county  of 
Fayette^  to  which  the  county  of  Greene  is  here- 
by attached^ ' —  Construction  of —  Quo  warranto 
— Original  jurisdiction  of  Supreme  Court  to 
issue  quo  warranto  to  Judges  of  Common  Fleas 
—Judges  and  Associate  Judges  of  Common 
Fleas  are  officers  of  the  Commonwealth  whose 
jurisdiction  extends  over  the  State, 

Art.  V.  Sec.  5,  of  the  Constitution,  which  provides, 
"Whenever  a  county  shall  contain  40,000  inhabitants  it 
ihall  constitute  a  separate  judicial  district,"  docs  not  exe- 
cute itself,  but  merely  declares  the  basis  on  which  judicial 
districts  may  be  created  by  the  Legislature. 

The  provision  in  the  same  section,  that  **  The  office  of 
Associate  Judge  not  learned  in  the  law  is  abolished  in 
oooDties  forming  separate  districts,"  applies  to  those  coun- 
ties only  which  the  Legislature  has  constituted  separate 
districts. 

The  language  of  the  Act  of  April  9,  1874  (P.  L.  54, 
Pord.  Dig.  1835),  that  "  The  Fourteenth  District  [shall 
be  composed]  of  the  county  of  Fayette,  to  which  the 
county  of  Greene  is  hereby  attached,"  although  not  aptly 
chosen,  manifestly  intends  to  declare  that  the  county  of 
Greene  is  fDr  jnoicial  purposes  attached  to  the  same  dis- 
trict with  Fayette,  and  that  the  two  counties  thus  united 
form  the  fourteenth  district 

Hence  it  follows  that  the  county  of  Fayette  does  not 
constitute  a  separate  judicial  district,  and  the  office  of  As- 
sociate Judge  not  learned  in  the  law  is  not  abolished  in 
said  district. 

Judges  and  Associate  Judges  of  the  Courts  of  Common 
rieas  are  *<  oflkers  of  the  Commonwealth  whose  jurisdic- 
tion extends  over  the  Sute."  Hence,  under  Art.  V.  Sec. , 
3.  of  the  Constitution,  the  Supreme  Court  and  the  Judges' 
thereof  have  exclusive  original  jurisdiction  to  issue  writs 
of  quo  warranto  to  Associate  Judges  of  the  Common  Pleas. 

In  the  Supreme  Court  of  Pennsylvania. 

Quo  warranto,  issued  by  the  Supreme  Court, 
at  the  relation  of  the  Attorney  General,  com- 
manding the  sheriff  of  Fayette  County  to  sum- 
mon David  W.  C.  Dumbauld  and  Griffith  Roberts 
to  appear  and  show  by  what  authority  they  or 
Vol.  IX.— 24 


either  of  them  claim  to  exercise  the  office  of 
Associate  Judge  in  and  for  thecoimty  of  Fayette. 

The  case  was  heard  on  demurrer  to  the  re- 
spondent's return  to  said  writ.  The  several  facts 
and  averments  set  forth  in  the  suggestion  and 
return  are  fully  recited  in  the  opinion  of  the 
Supreme  Court,  as  follows : — 

*  •  This  writ  of  quo  warranto  was  issued  on  infor- 
mation and  suggestion  of  the  Attorney  General 
that  said  defendants  were  elected  Associate  Judges 
in  and  for  the  county  of  Fayette,  at  a  general 
election  held  in  said  county  on  the  first  Tuesday 
of  November,  1876;  that  afterwards,  on  the  8th 
of  December,  1876,  they  were  commissioned  as 
Associate  Judges  in  and  for  said  county,  to  have 
and  to  hold  the  said  office,  and  to  exercise  the 
power  thereof,  by  the  Governor  of  Pennsylvania, 
for  a  period  of  five  years,  from  the  first  Monday 
of  January,  1877;  that  .they  did  thereupon  as- 
sume the  duties  of  the  said  office  and  take  upon 
themselves  to  exercise  all  the  rights,  powers,  and 
privileges  thereof,  and  have  so  continued  to  do 
ever  since;  that  the  fifth  section  of  the  fifth 
article  of  the  Constitution  of  this  Commonwealth 
provides  that,  *  whenever  a  county  shall  contain 
forty  thousand  inhabitants,  it  shall  constitute  a 
separate  judicial  district,'  and  that  'the  office  of 
Associate  Judge  not  learned  in  the  law  is  abol- 
ished in  counties  forming  separate  districts.' 
That  in  April,  1874,  the  said  county  of  Fayette 
contained  forty  thousand  inhabitants,  whereupon 
the  Legislature  of  said  Commonwealth,  on  the 
9th  day  of  April,  1874,  enacted  a  law  that  the 
said  county  of  Fayette  should  be  a  separate 
judicial  district;  that  the  said  coimty  did,  in 
November,  1876,  and  still  does,  contain  forty 
thousand  inhabitants;  that  the  said  defendants 
are  not  learned  in  the  law,  and  that,  therefore, 
they  do  usurp,  intrude  into,  and  unlawfully  hold 
and  exercise  the  said  office  of  Associate  Judges. 

"  On  the  return  day  of  the  writ  the  defendants 
pleaded  that  the  action  and  cause  of  action  were 
not  within  the  jurisdiction  of  this  Court ;  where- 
fore they  prayed  judgment,  etc.  This  plea  was 
OYtxrvX^d  pro  forma  y  and  the  defendants  directed 
to  answer,  whereupon  for  answer  thereto  they 
say,  they  admit  what  is  alleged  in  the  suggestion 
filed  as  to  their  election,  commission,  and  ser- 
vice as  Associate  Judges  in  and  for  the  county 
of  Fayette,  and  they  also  admit  that  in  April, 
1874,  Fayette  County  had  a  population  of  over 
forty  thousand  inhabitants.  But  they  deny  that 
the  Legislature  of  Pennsylvania,  on  the  9th  of 
April,  1874,  enacted  a  law  that  the  said  county 
of  Fayette  should  be  a  separate  judicial  district. 
And  they  aver  that  the  Legislature,  by  the  Act 
aforesaid,  did  enact  that  the  fourteenth  judicial 
district  of  the  Commonwealth  should  be  com- 
posed of  '  the  county  of  Fayette,  to  which  the 
county  of  Greene  is  hereby  attached,'  and  they 
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aver  that  the  fourteenth  judicial  district  is  com- 
posed of  the  counties  of  Fayette  and  Greene, 
and  deny  that  the  office  of  Associate  Judge  not 
learned  in  the  law  was  abolished  in  the  said 
coimty  of  Fayette  by  the  fifth  section  of  the  fifth 
article  of  the  Constitution  of  Pennsylvania. 
They  therefore  deny  that  they  usurp,  have  in- 
truded intOy  or  tinlawfully  hold  and  exercise  said 
office. 

"  To  this  answer  the  plaintiff  demurred." 
Art.  V.  Sec.  5  of  the  Constitution  reads  as 
follows : — 

"  Whenever  a  connty  shall  contain  forty  thousand  in- 
habitants, it  shall  constitute  a  separate  judicial  district, 
and  shall  elect  one  Judge  learned  in  the  law,  and  .the 
General  Assembly  shall  provide  for  additional  judges 
as  the  business  of  the  said  district  may  require.  Coun- 
ties containing  a  population  less  than  is  sufficient  to  con- 
stitute separate  districts  shall  be  formed  into  convenient 
single  districts,  or  if  necessary  may  be  attached  to  contigu- 
ous districts,  as  the  General  Assembly  may  provide.  The 
office  of  Associate  Judge  not  learned  m  the  law  is 
abolished  in  counties  forming  separate  districts,  but  the 
several  Associate  Judges  in  office  when  this  Constitution 
shall  be  adopted  shall  serve  for  their  unexpired  terms." 

The  Act  of  April  9,  1874  (P.  L.  54,  Purd. 
Dig.  1835),  provides  as  follows : — 

'<  The  judicial  districts  of  the  Commonwealth  shall  be 
numbered,  composed,  and  designated  as  follows :  .  . 
The  fourteenth  district,  of  the  county  of  Fayette,  to  which 
the  county  of  Greene  is  hereby  attached." 

Edward  Campbell {yf'\i\i  whom  was  Henry  ff. 
Palmer ^  Attorney-general),  for  the  relator. 

Under  the  Constitution  and  the  Act  of  1874, 
the  office  of  Associate  Judge  not  learned  in  the 
law  has  no  existence  in  Fayette  Coimty.  The 
Constitution  provides  that  '*  counties  containing 
a  population  less  than  sufficient  to  constitute 
separate  districts  .  .  .  may  be  attached  to 
contiguous  districts,  as  the  General  Assembly 
may  provide."  The  General  Assembly  has  pro- 
vided, by  the  Act  of  1874,  in  the  same  identical 
terms,  for  the  county  of  Dauphin,  the  twelfth 
district,  to  which  the  county  of  Lebanon  is 
attached,  and  for  the  county  of  Franklin,  the 
thirty-ninth  district,  to  which  the  county  of  Ful- 
ton is  attached.  It  is  a  little  singular  that  in 
Dauphin  and  Franklin  these  provisions  of  the 
Constitution  and  Act  of  1874  should  by  com- 
mon consent  be  understood  as  dispensing  with 
Associate  Judges,  while  in  Fayette  they  should  be 
interpreted  as  having  no  effect  upon  them. 

Authorities  in  the  case  are  not  to  be  found. 
No  such  case  has  ever  arisen.  It  is  altogether  a 
question  of  the  interpretation  of  the  Constitution, 
and  a  single  Act  of  Assembly. 

C,  E  Boyle  {Mestrezat  with  him),  for  respon- 
dents. 

Jan.  3,  1881.  The  Court  (after  stating  the 
fiacts  ut  supra) : — 

Two  important  constitutional  questions  are 


thus 'presented  for  consideration.  They  arise 
for  the  first  time  imder  the  Constitution  of  1874. 
One  relates  to  our  power  to  issue  the  writ  of 
quo  warranto  against  the  defendants,  the  other 
to  their  right  to  the  office. 

We  will  first  consider  the  question  of  jurisdic- 
tion. Art.  V.  Sec.  3,  declares  the  jurisdiction 
of  the  Supreme  Court  shall  extend  over  the  State, 
and  the  Judges  thereof  shall  have  original  juris- 
diction .  .  .  '<  of  quo  warranto  as  to  all 
officers  of  the  Commonwealth  whose  jurisdiction 
extends  over  the  State."  Thus  the  original  juris- 
diction of  this  Court  in  cases  of  quo  warranto 
is  limited  to  the  class  of  officers  named.  It  will 
be  observed  the  language  does  not  declare  that 
those  over  whom  jurisdiction  is  given  shall  be 
"State  officers,**  but  those  '* whose  jurisdiction 
extends  over  the  State.*' 

Although  Judges  are  elected  within  a  county 
or  a  district,  that  fact  does  not  make  them  county 
officers.  They  receive  their  compensation  from 
the  State.  They  are  subject  to  impeachment  by 
the  Legislature,  or,  on  the  address  of  two-thinis 
of  each  house,  may  be  removed  by  the  Gover- 
nor. When  the  Court  is  composed  of  a  Presi- 
dent Judge  and  two  Associate  Judges,  any  two 
of  them  constitute  a  quorum.  These  two  nay 
be  the  Associate  Judges  in  every  case  except 
when  they  compose  a  court  of  Oyer  and  Ter- 
miner, then  the  President  Judge  must  be  one. 
In  the  exercise  of  the  general  jurisdiction  given 
to  the  Court,  the  president  and  his  associates,  as 
a  general  rule,  are  put  on  a  footing  of  equality 
as  to  their  powers  and  duties,  whenever  two  of 
them  act  together ;  while  thus  sitting  they  are 
on  the  same  constitutional  footing,  and  when 
acting  individually  their  powers  are  coextensive 
within  the  limits  of  their  jurisdiction.  (Leib  t* 
Commth.,  9  Watts,  200.)  It  was,  therefore,  ex- 
pressly held  in  this  case  that  the  Court  of  Com- 
mon Pleas  of  each  county  is  a  State  court,  and 
the  office  of  an  Associate  Judge  is  a  State  office. 
It  is  true  that  case  was  decided  under  the  Con- 
stitution of  1838,  yet  there  is  nothing  in  the 
present  Constitution  changing  the  legal  status  of 
an  Associate  Judge  not  learned  in  the  law.  Stiil 
further,  although  elected  in  and  for  a  county  or 
district,  the  Judges  constitute  a  Court  which  for 
many  purposes  has  jurisdiction  **  over  the  State," 
Thus  they  may  Issue  subpoenas  for  witnesses  in 
any  part  of  the  State,  and  attachments  to  conh 
pel  the  attendance  tiiereof.  So  under  section 
three  of  the  Act  of  13th  June,  1836  (P.  L.  572)1 
and  its  supplement,  the  Act  of  4th  ^larch,  1862, 
section  one  (P.  L.  79),  they  may  send  their 
process  into  any  county  of  the  State  and  the 
sheriff  of  their  county  to  execute  it,  in  any  action 
for  the  recovery  of  damages,  for  a  trcqMss  or 
nuisance  committed  on  real  estate  by  a  non- 
resident of  the  county  wherever  such  real  estate 
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is  situated.  Under  section  one  of  the  Act  of 
24th  April,  1857  (P.  L.  318),  in  certain  cases 
against  an  insurance  company,  the  Court  of  the 
county  in  which  the  property  insured  shall  be 
ocated  may  direct  its  process  to  the  sheriff  of 
]any  county  in  the  Commonwealth,  and  it  is  made 
his  duty  to  execute  it.  It  follows  that  each  Judge 
of  a  Court  of  Common  Pleas  is  an  officer  of  the 
Commonwealth  whose  jurisdiction  extends  over 
the  State.  Neither  the  Constitution  nor  any  Act 
of  Assembly  authorizes  a  Court  of  Common 
Pleas  to  inquire  by  writ  of  quo  warranto  into  the 
title  of  an  Associate  Judge.  As  we  have  shown, 
this  power  is  expressly  given  by  the  Constitution 
to  the  Supreme  Court;  we,  therefore,  committed 
no  error  in  overruling  the  plea  to  our  jurisdiction . 

The  remaining  question  is  the  validity  of  the 
defendants'  title  to  the  office. 

Although  Art.  V.  Sec.  5  of  the  Constitution 
declares  that  * '  whenever  a  county  shall  contain 
forty  thousand  inhabitants  it  shall  constitute  a 
separate  judicial  district,"  yet  that  provision  does 
not  execute  itself  so  as  to  establish  a  separate 
district,  whenever  a  county  attains  that  number ; 
but  merely  declares  the  basis  on  which,  at  a 
proper  time  and  in  a  proper  manner,  judicial 
districts  may  be  created  by  the  Legislature. 
(Commonwealth  ex  rel.  Chase  v.  Harding  et  al., 
6  Norris,  343.)  To  hold  otherwise  would  work 
irreparable  mischief  and  confusion,  and  be  sub- 
stantially impracticable  to  carry  into  effect.  The 
same  section  declares :  **  The  office  of  Associate 
Judge  not  learned  in  the  law  is  abolished  in 
counties  forming  separate  districts.  * '  Giving  due 
effect  to  each  part  of  the  section,  and  making 
them  harmonize,  it  is  manifest  that  Associate 
Judges  not  learned  in  the  law  are  abolished  in 
those  counties  only  which  the  Legislature  has 
constituted  separate  districts.      / 

This  brings  us  to  a  consideration  of  the  ques- 
tion, whether  under  the  Act  of  9th  April,  1874, 
the  county  of  Fayette  does  form  a  separate  dis- 
trict, or  whether  the  counties  of  Fayette  and 
Greene  together  form  a  district.  The  answer  to 
this  depends  upon  the  effect  to  be  given  to  the 
language,  that  the  fourteenth  judicial  district 
shall  be  composed  **of  the  county  of  Fayette,  to 
which  the  coimty  of  Greene  is  hereby  attached." 

The  Constitution  is  not  to  receive  a  technical 
construction  like  a  common  law  instrument,  nor 
like  an  Act  of  the  Legislature.  It  must  be  so  in- 
terpreted as  to  give  effect  to  the  great  principles 
of  government  which  it  is  intended  to  secure. 
(Commonwealth  v.  Clark,  7  W.  &  S.  127.)  No 
such  prominence  should  be  given  to  any  one 
part  as  to  prevent  giving  reasonable  effect  to  every 
other  part,  or  to  destroy  the  harmonious  purpose 
of  the  whole.  It  gives  to  the  Legislature  power  to 
make  one  county  a  separate  judicial  district,  and 
to  put  any  number  of  counties  not  exceeding 
four  into  one  district.    The  question,  therefore, 


is  not  whether  the  Legislature  had  power  to  con- 
stitute Fayette  County  a  separate  district,  but 
whether  that  power  has  been  so  exercised. 

It  should  never  be  assumed  that  any  Act  of  the 
Legislature  was  intended  to  be  in  conflict  with 
the  Constitution,  or  that  it  would  be  violative  of 
any  of  its  provisions.  If  a  statute  is  alleged  to  be 
unconstitutional,  the  burden  of  establi^ing  the 
truth  of  the  allegation  is  on  him  who  alleges  it. 
While  in  considering  the  validity  of  a  legislative 
Act  we  may  not  look  beyond  the  Constitution 
(Sharpless  v,  Philadelphia,  9  Harris,  147),  yet  in 
arriving  at  the  intention  of  the  Legislature  we 
may  consider  the  mischief  that  would  arise  from 
giving  too  literal  effect  to  the  language  of  the 
Act. 

Let  us  then  briefly  consider  the  condition  of 
the  people  of  Greene  County.  That  county  is 
either  within  or  without  the  fourteenth  district. 
If  without,  what  is  its  position  ?  It  is  not  a  part 
of  any  other  district.  The  Constitution  gives  to 
the  people  a  right  to  vote  in  the  election  of  their 
Judges.  Have  the  people  of  Greene  County  such 
a  right  ?  If  so,  is  it  to  vote  for  a  Judge  in  a  district 
of  which  their  county  forms  a  part,  or  is  it  to  vote 
for  a  Judge  in  another  district  ?  If  the  view  of  the 
plaintiff  be  correct,  the  latter  is  the  only  course 
open  to  a  citizen  of  the  pounty  of  Greene. 
Again,  for  whom  must  the  elector  vote  ?  Must 
he  be  a  resident  of  Fayette,  or  may  be  be  a  resi- 
dent of  Greene  ?  If  a  resident  of  the  latter, 
must  he  take  up  his  residence  in  Fayette  to  com- 
ply with  the  requirements  of  the  Constitution  ? 
Suppose,  in  case  of  several  candidates,  the  vote 
cast  in  Greene  should  elect  the  President  Judge, 
is  that  vote  competent  and  valid  to  elect  him, 
and  yet  its  soil  legally  disqualified  from  giving 
him  a  residence?  These,  and  other  objections 
which  might  be  stated,  show  the  difficulties  in 
adopting  the  view  of  the  plaintiff.  The  whole 
spirit  of  the  Constitution,  and  of  the  Acts  of  As- 
sembly, is  that  the  people  of  each  county  shall  be 
permitted  to  vote  for  a  President  Judge,  and  that 
they  shall  vote  in  the  election  of  one  for  their  dis- 
trict only.  The  doctrine  that  a  coimty  can  be 
made  a  kind  of  a  territorial  appendage  to  a  judi- 
cial district,  and  the  people  therein  shorn  of  their 
rights,  finds  no  warrant  in  the  Constitution. 

Although  the  language  of  the  Act  of  9th  April, 
1874,  may  not  be  aptly  chosen,  yet  it  manifestly 
intends  to  declare  that  the  county  of  Greene  is, 
for  judicial  purposes,  attached  to  the  same  district 
with  Fayette,  and  that  the  two  counties  thus 
united  form  the  fourteenth  district.  It  follows 
that  the  county  of  Fayette  does  not  constitute  a 
separate  judicial  district,  and  the  defendants  do 
lawfully  hold  and  exercise  the  offices  of  Associate 
Judges  therein. 

Writ  dismissed. 

Opinion  by  Mercur,  J. 

Sharswood,  C.  J.,  absent. 
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May,  'So,  98.  June  2I»  1880. 

Welch  et  al.  v.  Emerson. 

Ejectment — Articles  of  sale  of  real  estate — Ven- 
dee^ s  equity — Re-entry  by  vendor  for  non-pay- 
ment of  purchase-money —  Conditional  verdict 
—  What  is  a  sufficient  taking  possession  Jo 
extinguish  an  equity  of  redemption — Proviso 
that  vendor  y  after  re-entry ^  may  sell  to  an- 
other—Effect of. 

W.  covenanted,  by  articles  of  agreement,  10  sell  to  E. 
a  tract  of  land  for  |8oo,  and  to  execute  a  deed  of  convey- 
ance for  the  same  whenever  the  purchase-money  should 
have  been  paid  in  the  following  manner,  to  wit :  I300  on 
a  day  certain  mentioned  in  the  agreement,  and  $100,  with 
interest  upon  the  whole  of  the  balance,  annually,  until  the 
whole  should  be  paid.  The  articles  of  agreement  also 
contained  a  provision  that,  in  case  £.,  the  vendee,  failed  to 
make  the  payments  as  therein  stipulated,  W.,  the  vendor, 
should  have  the  right  to  take  possession  of  the  premises 
and  to  sell  the  same  to  any  other  person,  upon  giving 
notice  to  E.  of  twenty-four  hours.  E.  entered  and  held 
possession  of  the  land,  according  to  the  agreement, 
though  he  never  made  any  of  the  payments  therein  pro- 
vided for;  but  he  alleged,  as  his  reason,  that  there  were 
certain  judgments  of  record  against  W.,  his  vendor,  that 
were  liens  upon  the  land,  and  asserted  his  readiness  to 
pay  the  purchase-money  when  such  liens  should  be  dis- 
charged. After  the  date  at  which,  in  accordance  with 
the  agreement,  the  final  payment  of  purchase-money 
should  have  been  made,  the  liens  having  meanwhile  been 
discharged,  G.  M.,  the  assignee  of  W.,  the  vendor, 
served  notice  of  twenty-four  houn  upon  E.,  that  he 
thereby  took  possession  of  the  land,  and  that  he  would 
expose  the  same  for  sale  at  lo  o'clock  A.  M.  on  the 
second  day  thereailer  on  the  premises.  Following  this 
notice,  he  sent  his  agent  on  to  the  premises,  who,  during 
a  stay  there  of  less  than  fifteen  minutes,  sold  the  same  to^ 
a  third  person,  and  then,  being  ordered  off  by  E.,  retired, 
with  the  purchaser,  leaving  £.  still  in  undisturbed  pos- 
session. 

The  purchaser  at  thb  sale  then  brought  this  ejectment 
against  E.  to  recover  the  land.  Upon  a  special  verdict, 
in  which  the  jury  found  that  there  had  been  a  mere  going 
upon  the  premises,  the  Court  directed  judgment  to  be  en- 
tered for  Uie  plaintifis,  to  be  set  aside  and  entered  for  the 
defendant  upon  payment  by  the  latter  of  the  purchase- 
money  and  interest  within  thirty  days  from  the  entry  of 
judgment : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  equity  of  th€  defendant  was  not  extinguished  by  the 
entry  and  sale,  and  he  was  entitled  to  the  conditional 
verdict. 

Heldy  further y  that  a  mere  going  upon  the  premises, 
and  a  safe  in  pursuance  of  the  notice,  was  not  a  "  taking 
possession,"  according  to  the  terms  of  the  contract. 

Error  to  the  Common  Pleas  of.  McKean 
County. 

Ejectment,  brought  in  April,  1879,  by  George 
K.  Welch  and  A.  I.  Wilcox  against  Enos  Emer- 
son, to  recover  a  tract  of  land  situate  in  Keating 
Township,  McKean  County,  containing  forty- 
nine  acres,  more  or  less. 

Upon  the  trial,  October  22, 1879,  before  Wil- 
liams, P.  J.,  the  following  facts  appeared  in  evi- 


dence: James  M.  Welch  and  Eno^  Emenon 
entered  into  articles  of  agreement,  dated  No- 
vember 23,  1872,  by  which  Welch  covenanted 
to  sell  to  Emerson  the  land  now  in  controversy, 
and  to  execute  a  deed  in  fee  simple  of  the  same 
to  the  said  Emerson  whenever  the  pu^cbas^ 
money  should  be  paid  as  therein  agreed  upon, 
that  is  to  say :  Emerson  covenanted  to  pay  to 
Welch  the  sura  of  J800  in  the  following  manner, 
"  I300  on  the  1st  day  of  April  then  next,  and 
1 1 00,  together  with  the  interest  on  the  whole  of 
the  balance  annually,  until  the  whole  is  paid." 
Emerson  also  agreed  to  pay  all  taxes  levied  upon 
the  said  land.  The  articles  of  agreement  con- 
tained this  further  provision : — 

"  And  the  said  Emerson  further  corenants  and  a|!;rees 
that,  in  case  of  failure  to  make  the  payments  aforesaid  it 
tlie  times  hereinbefore  stipulated,  with  interest  and  taxes, 
then  the  party  of  the  first  part  shall  have  the  rifi;fat  and 
privilege  to  take  possession  of  the  premises,  and  to  sdl 
the  same  to  any  other  person,  on  a  notice  given  to  said 
Emerson  of  twenty-four  hours/' 

Emerson  entered  into  possession  of  the  land, 
and  made  a  judgment-note  for  I300  to  Welch  as 
security  for  so  much  of  the  purchase-money  dne 
and  payable  upon  the  ist  day  of  April  next  fol- 
lowing. He  never  made  any  other  payment 
under  the  articles  of  agreement,  though  he  re- 
mained in  possession  when  this  suit  was  brought 
In  September,  1873,  judgment  was  entered 
against  Emerson  upon  his  note  of  f  300,  given 
to  secure  the  first  payment  of  purclu^-moncy, 
and  a  writ  of  fi.  fa.  subsequently  issued.  But, 
upon  a  petition  of  Emerson,  in  which  he  set 
forth  that  there  were  judgments  of  record  agamst 
Welch,  in  amount  much  beyond  that  of  the  pnr- 
chase-money  under  the  articles  of  agreement,  and 
that  the  said  judgments  remained  liens  upon  the 
land,  by  reason  of  which  he,  Emerson,  could  not 
pay  the  purchase-money  and  receive  his  deed  ot 
conveyance,  as  agreed,  the  Court  directed  exe- 
cution upon  the  said  writ  to  be  stayed. 

It  appeared  in  evidence,  also,  that  in  fljc 
autumn  of  1873  Emerson  made  a  tender  to 
Welch  of  the  whole  amount  of  purchase-money 
due  imder  the  agreement,  provided  all  liens  were 
removed  from  the  land  and  a  clear  title  to  the 
same  were  given  to  him.  This  was  not  done, 
however,  nor  was  there  any  further  transaction 
between  the  parties  to  the  agreement  until  1878. 
In  the  mean  time  James  M.  Welch,  party  of  the 
first  part,  conveyed  to  George  K.  Welch,  on  De- 
cember 2,  1873,  certain  tracts  of  land  situate  in 
McKean  County,  among  which  were  the  forty-  - 
nine  acres  then  in  the  possession  of  Emerson; 
though  the  latter  had  no  notice  of  this  sale,  nor 
was  3ie  deed  to  George  K.  Welch  recorded  until 
June,  1874.  George  K.  Welch,  the  grantee  in 
that  conveyance,  then  executed  a  deed  to  Emer- 
son for  the  land  in  controversy,  and  caused  it  to 
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be  tendered  to  him  with  a  demand  for  the  resi- 
due of  the  purchase-money.  Emerson  refused  to 
accept  this  deed,  upon  the  ground  that  his  gran- 
tor was  James  M.  Welch,  and  not  George  K. 
Welch,  with  whom  he  had  made  no  contract. 

Upon  February  17,  1879,  by  which  time  the 
liens  formerly  charged  upon  the  land  had  been 
removed,  the  following  notice  was  served  upon 
Emerson : — 

"  To  Enos  Emerson.  Take  notice  that,  tinder  the  pro- 
yisions  of  the  contract  made  by  you  with  J.  M.  Welch, 
dated  Nov,  3,  1872, 1  hereby  notify  you  that,  as  you  have 
failed  to  perform  the  stipulations  therein,  I  hereby  take 
possession  of  the  Jand  mentioned  in  said  contract,  and 
notify  you  that  I  will  expose  the  same  for  sale,  on  the 
premises,  on  the  19th  of  Feb.  1879,  at  10  o'clock  A.  M. 
«*  Henry  Boyer, 
"Attorney  in  fact  for  J.  M.  and  G.  K.  Welch." 

Boyer,  the  agent  of  James  M.  Welch,  drove 
by  Emerson's  house  on  the  morning  of  the  19th 
February,  1879,  accompanied  by  A.  I.  Wilcox, 
the  agent  of  George  K.  Welch,  and  stopped  be- 
fore the  bam,  upon  the  premises,  distant  about 
sixty  feet  from  the  house,  where  he  and  Wilcox 
remained,  as  it  appeared  from  the  testimony  of 
witnesses,  from  five  minutes  to  fifteen  minutes, 
during  which  time  Boyer,  as  agent  of  James  M. 
Welch,  sold  the  land  for  I1200  to  Wilcox,  as 
agent  for  George  K.  Welch.  There  was  a  con- 
flict of  evidence  as  to  whether  the  sale  was  cried 
loud  enough  to  have  been  heard  by  one  ap- 
proaching the  barn  from  the  house,  and  also  as 
to  whether  Boyer  and  Wilcox  remained  seated  in 
the  sleigh  by  which  they  had  come  upon  the 
premises,  or  whether  they  descended  and  stood 
upon  the  ground.  While  they  were  upon  the 
premises  Emerson  came  out  of  his  house  and 
ordered  them  away;  they  thereupon  retired, 
leaving  him  still  in  possession.  George  K. 
Welch,  the  purchaser  at  this  sale,  with  A.  I.  Wil- 
cox, to  whom  Welch,  by  deed  dated  11  June, 
1879,  conveyed  the  undivided  one-half  part  of 
the  land  in  controversy,  then  brought  this  action 
of  ejectment  to  recover  possession  from  Emerson. 

The  Court  directed  a  special  verdict  for  plain- 
tiffs, finding  the  facts  as  abovestated,  and  reserving 
these  questions :  *  *  If  the  Court  be  of  the  opinion , 
upon  these  £u:ts,  that  a  mere  going  upon  the 
premises  in  piursuance  of  such  notice  is  a  suf- 
ficient taking  possession  by  the  vendor  under  the 
contract,  that  it  was  made  by  the  proper  person 
and  at  the  proper  time  to  enable  the  vendor  to 
extmguish  the  vendee's  equity,  then  we  find  for 
the  plaintiff  the  land  described  in  the  writ.  If 
the  Court  be  of  opinion  that  such  entry  was  not 
a  sufficient  taking  of  such  possession,  or  that  it 
was  not  made  by  a  proper  person,  or  at  the 
Foper  time,  then  we  find  for  the  plaintiff  the 
land  described  In  the  writ,  to  be  set  aside  and 
entered  for  the  defendant  on  the  payment  of  the 
som  of  one  thousand  and  eighty-six  dollars  and 


forty  cents,  within  thirty  days  from  entry  of  judg- 
ment herein. 

The  Court  subsequently  entered  judgment  for 
the  plaintiff  to  be  set  aside  and  entered  for  the 
defendant  upon  payment  made  by  the  latter 
within  thirty  days,  as  provided  in  the  special 
veidict.  WiLUAMS,  P.  J. ,  delivered  the  opinion 
of  the  Court,  after  reviewing  the  facts  of  the 
case,  as  follows:  **The  question  raised  by  the 
special  verdict  is  whether  he  (the  plaintiff)  shall 
recover,  according  to  the  terms  of  the  contract 
of  3d  November,  1872,  a  conditional  verdict  for 
the  possession,  to  be  released  on  payment  of  the 
purchase-money;  or,  adversely  and  absolutely. 
This  depends  upon  the  construction  to  be  given 
to  the  clause  in  the  contract  under  which  this 
proceeding  was  had,  and  the  effect  of  what  was 
done  on  the  premises  on  the  17th  and  19th  days 
of  February,  1879.  The  contract  of  November 
3d,  1872,  was  a  contract  of  sale  which  vested  an 
equitable  title  to  the  land  described  therein  in 
Emerson,  the  vendee.  He  went  into  possession 
under  this  contract.  Now,  the  law  provides  two 
well-defined  methods  by  which  such  an  equity 
may  be  extinguished, — an  action  of  ejectment 
to  compel  specific  execution  of  the  agreement, 
and  a  sale  by  the  sheriff  upon  a  judgment  ob* 
tained  for  the  purchase-money.  But  the  parties 
to  this  contract  sought  to  provide  still  another 
method,  and  one  that  might  be  made  use  of  by 
the  vendor  himself  without  the  necessity  of  re- 
course to  the  machinery  of  the  Courts.  They 
accordingly  provided,  in  express  terms,  that  on 
failure  by  the  vendee  to  make  the  payments,  the 
vendor  should  "have  the  right  and  privilege  to 
take  possession  of  the  premises  and  sell  the  same 
to  any  other  person  on  a  notice  given  to  the  said 
Emerson  of  twenty-four  hours."  Upon  failure 
by  the  vendee  to  make  the  payments,  the  vendor 
had  an  election  of  remedies.  He  might  proceed 
upon  his  contract  in  the  Courts,  or  he  might 
proceed  by  his  own  act  to  *'take  possession  of 
the  premises."  If  he  chose  his  remedy  at  law, 
the  law  would  extinguish  the  equity  of  the  ven- 
dee and  put  him  t^ck  into  possession.  If  he 
chose  the  remedy  provided  for  his  own  enforce- 
ment, he  could  retake  the  possession  and  so  ex- 
tinguish the  vendee's  equity.  Being  in  possession 
and  holding  the  title,  he  might  of  course  sell, 
and  *'  to  any  other  person,"  just  as  he  could 
have  sold  if  this  contract  had  never  been  made. 
But  so  summary  a  mode  of  extinguishing  the 
equity  is  relieved  by  the  provision  that  this  pro- 
ceeding should  be  had  only  "  on  a  notice  being 
given  to  Emerson  of  twenty-four  hours."  Of 
what  is  Emerson  to  have  this  notice  of  twenty- 
four  hours?  The  plaintiff  says,  of  the  time  and 
place  of  sale.  But  suppose  the  vendor  does  not 
choose  to  sell.  Having  exercised  his  "  right  and 
privilege  to  take  possession  of  the  premises/'  he 
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may  choose  to  remain  in  possession  and  occupy 
them  himself.  Holding  the  legal  title,  he  enters 
upon  the  land  and  ousts  the  holder  of  the  equity, 
in  accordance  with  the  provisions  of  the  contract. 
He  thereby  becomes  the  holder  of  the  equity 
which  his  vendee  acquired  under  the  contract. 
The  legal  and  equitable  tides  are  miited  in  him, 
and  the  vendee's  equity  is  extinguished.  Hav- 
ing  thus  the  title  and  the  possession,  he  may 
never  sell,  the  land  may  descend  to  his  heirs  like 
any  other  land  held  in  fee  simple. 

We  think  it  more  reasonable  to  construe  this 
clause  as  requiring  a  twenty-four  hours  notice  of 
the  intent  to  adopt  this  remedy.  The  vendee  is 
in  possession,  he  has  not  paid  the  purchase- 
money,  the  vendor  elects  to  take  the  mode  pro- 
vided by  this  clause  in  the  contract.  He  must 
give  his  vendee  twenty-four  hours  notice  that  he 
intends  to  "take  possession  of  the  premises'* 
and  so  otist  him  and  extinguish  his  equity.  If, 
within  the  twenty-four  hours,  the  vendee  pa)rs 
the  purchase-money,  the  right  of  the  vendor  to 
**  take  possession  of  the  premises"  is  gone  and 
the  title  of  tbe  vendee  saved.  If  he  does  not 
pay  the  purchase-money,  his  dajrs  of  grace  are 
gone,  and  the  vendor  may  come  and  '*  take  pos- 
session of  the  premises,"  and  so  end  the  contract 
and  the  equitable  title  created  by  it. 

But,  suppose  the  notice  to  be  served  in  accord- 
ance with  our  construction  of  the  contract,  what 
must  the  vendor  do,  in  order  to  entitie  himself 
to  the  benefit  of  this  remedy?  We  reply,  in  the 
language  of  the  contract,  he  must  ''take  posses- 
sion of  the  premises."  A  mere  going  on  the  land 
for  a  few  moments  is  not  enough.  The  "pos- 
session of  the  premises"  must  be  taken  by  the 
vendor — ^it  must  be  an  actual  visible  possession, 
an  ouster  of  the  vendee.  But,  it  is  argued,  such 
a  construction  of  this  contract  puts  it  in  the 
power  of  the  vendee  to  defeat  his  vendor  by  a 
successful  resistance  of  the  effort  to  take  posses- 
sion. What  effect  forcible  resistance  to  an  actual 
effort  to  "take  possession  of  the  premises," 
might  have  upon  the  rights  of  the  vendor,  it  is 
not  now  necessary  to  determine.  The  special 
verdict  finds  that  the  plaintiff  made  an  entry, 
merely,  upon  the  premises.  The  evidence 
showed  that  he  drove  upon  the  land,  near  the 
bam,  and  afler  a  few  moments  drove  away  again. 
No  effort  was  made  to  take  actual  possession; 
and,  without  such  an  effort  forcibly  resisted,  the 
question  suggested  is  not  raised. 

The  real  position  of  the  plaintiff  is,  afler  all, 
thi»:  That  the  entry  upon  the  premises  and  sale 
made  by  Boyer  to  Wilcox,  as  agent  of  the  plain- 
tiff, Welch,  extinguished  Emerson'sequity,  though 
he  was  left  in  actual  possession.  The  equity 
being  thus  extinguished,  this  action  of  ejectment 
is  brought  to  obtain  the  possession,  and  the 
plaintifif  insists  that  the  defendant  cannot  reply 


his  contract  in  defence  of  his  possession,  because 
the  rights  acquired  under  it  were  divested  by  the 
entry  and  sale.  The  reply  to  this  seems  to  be, 
that  the  contract  provided  for  no  such  means  of 
divesting  the  vendee's  title.  The  words  of  this 
clause,  "shall  have  the  right  and  privilege  to 
take  possession  of  the  premises,"  contemplated 
an  actual  taking  of  possession.  The  vendee  did 
not  agree  that  an  entry  upon  any  part  of  thei 
premises  should  divest  his  title,  nor  that,  tipon 
notice  that  the  possession  was  wanted  or  claimed 
by  the  vendor,  his  right  to  the  possession  should 
be  at  an  end.  He  did  j^ee,  however,  that  if  he 
failed  to  pay,  the  vendor  need  not  wait  for  the 
law  to  give  him  back  the  possession,  but  might 
come  and  take  it.  That  such  stipulations  arc 
capable  of  enforcement,  when  it  can  be  done 
without  a  breach  of  the  peace,  has  been  fre- 
quently held.  Such,  in  effect,  is  the  ruling  in 
Rich  V.  Keyser  (4  P.  F.  S.  86),  and  in  Overdeer 
V.  Lewis  (i  W.  &  S.  90).  If  it  cannot  be  done 
without  a  breach  of  the  peace,  by  reason  of  the 
vendee's  resistance,  the  remedy  is,  probably,  by 
action  upon  the  covenant,  to  recover  damages 
for  its  breach,  as  in  any  other  case  of  breach  of 
covenant  (Rich  r.  Keyser,  supra).  But,  our 
question  does  not  reach  the  case  of  forcible  re- 
sistance. It  is,  in  substance,  whether  an  entry 
upon  land  of  which  the  defendant  remains  in  the 
peaceable  and  undisputed  possession,  is  taking 
"  possession  of  the  premises"  in  accordance  with 
the  terms  of  the  contract  of  3d  November,  1872. 
We  have  sufficiently  indicated  the  construction 
which  we  put  upon  the  contract,  and  our  opinion 
that  the  vendor  did  not  avail  himself  of  his 
"right  and  privilege  to  take  possession  of  the 
premises."  It  then  follows  that  the  vendee, 
being  called  upon,  by  this  action  of  ejectment, 
to  defend  his  possession,  may  do  so  under  the 
contract  of  sale. 

The  plaintiffs  then  took  this  writ,  and  assigned 
as  error  the  entry  of  judgment  upon  the  spcaai 
verdict,  as  above  mentioned. 

/.  ^.  C/ark  and  C.  If.  Noyes  (widi  whom 
were  A.  G.  Olmstead  and  C,  B.  Curtis),  for 
plaintiffs  in  error. 

There  is  no  question  that  what  has  been  done, 
upon  the  part  of  the  plaintiffs,  was  done  by  the 
proper  person  and  after  proper  notice ;  the  only 
doubt  is,  whether  this  was  sufficient  to  extinguish 
the  defendant's  equity.  The  parties  to  the  ag^e^ 
ment  intended,  by  the  clause  as  to  re-entry,  that 
in  case  the  vendee  failed  to  pay  the  pu^chas^ 
money  as  he  had  agreed,  and  continued  to  do  so 
afler  notice,  then  they  should  occupy  respectively 
the  positions  occupied  by  them  before  tbe  con- 
tract, and  that  the  vendor  might  take  possession 
and  sell  to  any  other  person.  This  would  leave 
no  equity  in  the  vendee ;  its  effect  wooW  be 
the  same  as  if  the  parties  had  agreed  that,  in 
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such  case^  the  contract  should  be  totally  re- 
scinded. 

This  vendee  received  twenty-four  hours  notice, 
the  period  of  grace  provided  by  his  own  agree- 
ment, instead  of  the  time  that  might  have  been 
panted  him  by  a  court  of  equity  or  allowed  him 
by  a  Jury.  When  he  permitted  this  time  to  pass 
by  without  making  payment,  his  equity  expired, 
because  he  had  so  agreed. 

^   Stone  V.  Sprmgue,  20  Barb.  (N.  Y.)  509. 
Specific  performance  is  matter  of  equitable  dis- 
cretion when  demanded  by  one  who  himself  is 
in  default. 

Miller  r.  Henlan,  I  Sm.  265. 
The  right  to  take  possession,  without  more,  is 
perhaps  not  inconsistent  with  the  vendee's  equity. 
The  vendor  has  this  right  after  default  by  the 
vendee,  without  special  agreement,  and^  if  he 
exercises  it,  the  latter  may  tender  payment  and 
demand  performance.  It  may  bedoubted  whether 
mere  possession  obtained  under  this  clause  in  the 
agreement  would  extinguish  the  vendee's  equity. 

Youst  V,  Martin,  3  S.  &.  R  432. 
But   the  right  to  sell  to  any  other  person,  is 
plainly  inconsistent  with  any  such  equity.     Its 
exercise  implies  complete  termination  of  the 
vendee's  rights. 

Berry  &*  Elliott  (with  whom  were  -A^.  B. 
SmiUy^  David  Sterrett^  and  W.  M.  Boggs),  for 
defendant  in  error. 

In  order  to  divest  the  defendant  of  his  tide 
under  the  provision  of  re-entry  contained  in  the 
contract,  everything  thereby  required  to  be  done 
by  the  vendor  must  be  performed  with  exact- 
ness. This  clause  required  the  vendor,  besides 
giving  the  vendee  notice  of  his  intention  to  re- 
enter, to  take  actual  possession  of  the  land  and 
to  tiun  the  vendee  out.  A  mere  going  upon  the 
land,  without  disturbing  or  attempting  to  disturb 
the  defendant,  who  was  occupying  the  same, 
cannot  be  such  a  taking  possession  as  was  con- 
templated by  this  contract.  Nor  can  it  be  main- 
tained that  giving  notice  of  an  intention  to  per- 
form an  act  is  equivalent  to  performance  of  the 
act  itself. 

Neither  the  vendor  nor  his  assignee  had  a 
right,  under  the  facts  in  this  case,  to  take  posses- 
ion of  the  land  in  February,  i379,  and  to  sell  it, 
under  the  provision  in  the  contract.  iTie  ven- 
dor had  such  a  right  at  the  time  when  the  pay- 
ments fell  due ;  but  as  he  gave  the  vendee  no 
notice  of  his  intention  to  exercise  it  until  nearly 
a  year  after  the  last  payment  fell  due,  he  thereby 
waived  his  right  to  proceed  imder  that  provision 
in  the  contract. 

Oct.  4,  1880.  The  Court.  We  concur  in 
opinion  with  the  learned  Judge  in  the  Court 
below,  that,  upon  the  special  finding  of  the  jury, 
the  equity  of  the  defendant  was  not  extingui^ed, 


and  that  he  was  entitled  to  a  conditional  verdict 
in  his  favor.  The  vendor  undertook,  it  would 
seem,  to  provide  a  summary  remedy  for  himself, 
and  he  mtist  not  be  disappointed  if  he  is  required 
strictly  to  pursue  the  course  prescribed.  The 
jury  have  found  that  there  was  a  mere  going 
upon  the  premises,  and  a  sale  in  pursuance  of 
the  notice.  Surely  this  was  not  a  **  taking  pos- 
session" according  to  the  terms  of  the  contract. 
But  really  the  clause  in  the  article  gave  the 
vendor  no  right  or  remedy  which  he  did  not 
possess  without  it.  It  is  horn-book  law  that  the 
legal  owner  can  take  possession  if  he  can  do  so 
without  a  breach  of  the  peace.  If  an  action  of 
trespass  is  brought  against  him,  he  can  justify 
under  the  plea  of  liberum  tenementum.  He  can- 
not be  dispossessed  by  an  ejectment  except  by 
some  one  suing  on  a  better  title.  If  it  be,  as  in 
this  instance,  a  vendor  who  has  regained  posses- 
sion peaceably,  his  vendee  can  eject  him  only  by 
showing  that  he  has  paid  the  purchase-money 
and  has  a  right  to  call  for  a  conveyance.  What 
was  there  in  the  clause  of  the  article  in  question 
to  show  that  it  was  intended  by  the  parties  that 
the  equity  of  the  vendee  should  be  entirely  ex- 
tinguished and  gone  ?  Nobody  doubts  that  the 
vendor  could  maintain  ejectment  on  his  legal 
tide  without  any  formal  entry  or  taking  posses- 
sion. The  learned  counsel  for  the  plaintiff  in 
error  very  candidly  concedes  that  it  may  be 
doubted  whether  possession  obtained  under  this 
clause  in  the  agreement  would  extinguish  the 
vendee's  equity.  There  can  be  no  doubt,  that,  if 
the  vendor  had  recovered  in  ejectment  and  been 
placed  in  possession  by  the  sheriff,  the  equity  of 
the  vendee  would  not  be  affected.  He  would 
still  have  a  right  to  recover  back  the  possession 
upon  tender  or  payment  of  the  whole  purchase- 
money  unless  a  conditional  verdict,  taking  the 
place  of  a  decree  in  equity,  had  limited  a  time 
for  its  payment.  The  recovery  in  ejectment  by 
the  mortgagee  certainly  does  not  foreclose  the 
mortgage  and  extinguish  the  equity  0/  redemp- 
tion. Neither  does  the  recovery  by  the  vendor. 
But  the  learned  counsel  contend  that  the  right 
afler  taking  possession  to  sell  to  any  other  per- 
son, is  plainly  inconsistent  with  any  equity  to 
the  vendee.  Why  so  ?  The  article  does  not  ex- 
pressly say  nor  necessarily  imply  that  the  sale 
shall  be  discharged  of  the  equity,  and  ought  we 
to  import  such  a  provision  into  the  Contract 
without  some  word  on  which  to  found  it  ?  We 
have  seen  that  the  bare  agreement  that  he  should 
take  possession  gave  the  vendor  no  right  he  did 
not  possess  without  it;  why  then  should  the 
agreement  that  he  might  seU  to  any  other  be 
construed  to  give  him  any  power  which  he  did 
not  possess  before?  He  might  without  it  have 
sold  his  legal  title.  What  is  there  in  the  con- 
tract which  says  he  shall  do  more?    The  pur- 
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chaser  took  with  notice  of  the  defendant's  equity, 
and,  of  course,  subject  to  it. 

Judgment  affirmed. 

Opinion  by  Sharswood,  C.  J.  Paxson,  J., 
absent. 


May,  '80,  119.  June  8,  i88a 

County  of  Luzerne  v.  Trimmer. 

Contested  election — Emoluments  pending  contest 
—Certioraru^Effectof—Act  of  July  2,  1839. 

Pending  a  contested  election  of  a  county  officer,  and 
until  its  final  determination  on  the  merits,  the  fees  belong 
to  the  last  incumbent 

The  decision  of  the  Common  Pleas  in  a  contested  elec- 
tion, on  the  merits,  is  final.  A  certiorari  to  the  Supreme 
Court  brings  up  only  the  record,  and  if  its  regularity  is 
affirmed,  the  decision  of  the  Court  below  takes  effect  from 
its  date. 

A  commission  issued  to  a  county  officer  pending  a  con- 
test of  his  election  is  irregular,  but  not  void.  Upon  the 
determination  of  the  contest  in  his  favor  the  commission 
takes  effect.    No  second  commission  is  necessary. 

B.  was  elected  prothonotary,  and  his  election  was  con- 
tested. Pending  the  contest  a  commission  was  issued  to 
him.  The  Common  Pleas  dismissed  the  contesting  peti- 
tion on  June  30,  1877,  and,  on  certiorari,  the  decree  pf 
the  Court  below  was  afl^ed  March  25, 1878.  In  a  pro- 
ceeding by  the  previous  incumbent  to  recover  from  the 
county  the  fees  of  office,  paid  into  the  County  treasury, 
pending  the  contest,  and  until  the  date  of  the  decision  of 
the  Supreme  Court : 

Ileldt  that  the  decision  of  the  Court  below,  on  June  30, 
1877,  was  final,  on  the  merits,  and  that  the  plaintiff  was 
not  entitled  to  any  fees  after  that  date. 

In  re  Contested  Election  of  Barber,  5  Nor.  392;  S.  C, 
5  Weekly  Notes,  350,  explained. 

Error  to  the  Common  Pleas  of  Columbia 
County.  The  suit  was  originally  brought  in 
Luzerne  County,  and  the  venue  was  changed  to 
Columbia  County. 

Assumpsit.  Case  stated,  between  S.  W.  Trim- 
mer, plaintiff,  and  The  Coimty  of  Luzerne,  de- 
fendant, setting  forth  the  following  &cts:  In 
1873,  the  plaintiff  was  duly  elected  and  com- 
missioned prothonotary  of  the  county  of  Luzerne, 
to  hold  office  until  the  first  Monday  of  January, 
1877,  and  until  his  successor  should  be  duly 
qualified.  In  November,  1876,  his  successor, 
A.  P.  Barber,  was  elected ;  and,  on  December  7, 
1876,  the  thirtieth  day  after  the  election,  was 
commissioned.  On  ifecember  6th,  the  twenty- 
ninth  day  afler  the  election,  a  petition  con- 
testing his  election  was  filed  \  which  was  dis- 
missed by  the  Court  of  Common  Pleas,  on  June 
30,  1877. 

On  January  3,  1877,  a  writ  of  quo  warranto 
was  issued  against  Trimmer,  at  the  suggestion  of 
Barber;  on  the  same  day,  judgment  of  ouster 


was  entered  thereon,  and  Trimmer  was  removed 
from  the  office  and  Barber  placed  therein.  On 
March  25,  1878,  the  judgment  in  the  quo  war- 
ranto was  reversed  by  the  Supreme  Court,  and 
upon  the  same  date  the  decree  in  the  contested 
election  case,  on  certiorari,  was  affirmed.  (See 
5  Nor.  392.) 

Between  January  3,  1877,  and  March  25, 
1878,  Barber,  while  acting  as  prothonotary, 
collected  and  paid  into  the  county  treasury, 
126,569.12,  and  the  county  paid  out  of  the 
treasury  for  the  current  expenses  of  the  said 
office,  clerk  hire  and  salary  of  the  prothonotary, 
115,800.27. 

After  the  decision  of  the  Supreme  Court  on 
March  25, 1878,  reversing  the  judgment  of  ouster, 
viz.,  on  April  12,  1878,  Trimmer  demanded, 
from  the  county  of  Luzerne,  the  fees  of  the 
office,  between  Jan.  3,  1877,  and  March  25, 
1878,  which  demand  being  refused  this  action 
and  case  stated  was  brought. 

If  the  Court  be  of  opinion  that  the  plaintiff  b 
entitled  to  the  said  fees,  or  any  part  thereof, 
judgment  to  be  entered  for  the  pkuntiff ;  other- 
wise judgment  for  the  defendant. 

The  Court  held,  that  Trimmer  was  entitled, 
under  the  law,  to  fifty  per  cent,  of  that  portion 
of  the  fees  collected  by  Barber  and  paid  into  the 
county  treasury,  over  and  above  the  amount  paid 
out  of  the  treasury  for  current  expenses  of  the 
office,  between  January  3,  1877,  and  March  25, 
1878  (the  date  of  the  final  decree  of  the  Supreme 
Court),  with  interest,  and  the  Court  entwed 
judgment  in  his  fzsox  for  I5956.50,  with  costs. 

The  county  took  this  writ,  assigning  for  error 
the  judgment  of  the  Court,  in  holding  that  the 
plaintiff  was  entitled  to  any  fees  after  June  30, 
1877,  the  date  of  the  determination  of  the  con- 
tested election  by  the  Common  Pleas. 

Thomcu  If.  Atherton  (with  him  Allan  B. 
Dickson  Bikd  Henry  W.  Palmer ^  Attorney  Gcn^ 
ral),  for  the  plaintiff  in  error. 

The  decision  made  by  the  Court  of  Common 
Pleas  on  June  30,  1877,  was  final.  The  certio- 
rari merely  brought  up  the  record,  to  determine 
whether  the  proceedings  were  had  before  comj^- 
tent  authority  and  in  proper  form. 

Act  of  July  2,  1839,  P.  L.  566;  Paid.  Dig.  iiSi, 

Ewii^  V,  Thompson,  7  Wr.  372. 

Election  Cases,  15  Sm.  ao. 
The  conunission  issued  to  Barber  pending  the 
contest  was  not  void ;  the  right  to  Uie  office  under 
the  same  was  merely  suspended,  and  the  commis- 
sion simply  did  not  take  effect  until  the  1^ 
qualification  of  the  plaintiffs  successcH',  wh^ 
was,  at  the  latest,  on  June  30,  1877. 

Act  of  July  2,  1839,  {  3,  supra. 

In  re  Election  of  A.  P.  Barber,  5  Nor.  392;  s.  c, 
5  Weekly  Notes,  350. 

Ewing  V.  Thompson,  s%ipra* 
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John  Lynch  and  C.  R,  BuckcUew^  for  the  de- 
fendant in  error. 

The  effect  of  the  certiorari  was  to  suspend  all 
claims  and  all  action  under  the  decree  of  June 
30,  1877,  until  the  final  decision  of  the  Supreme 
Court,  in  March,  1878.  Until  then  the  contest 
was  "pending,**  and  the  plaintiff  is  entitled  to 
fees  until  that  date. 

Ewing  V,  Thompson,  supros  per  Woodward,  J. 
The  Act  of  July  2,  1839,  provides  that  no 
commission  shall  issue  within  thirty  days  after 
the  election,  nor  pending  a  contest  for  the  office. 
The  commission  to  the  plaintifTs  successor  was, 
therefore,  null  and  Void. 

In  re  Contested  Election  of  Barber,  supra. 

Cromelien  v.  Brink,  5  Casey,  522. 

Marks's  Ex'rs  v,  Russell,  4  Wr.  372. 

In  re  Election  of  A.  P.  Barber,  suprtu 

Mayfield  v.  Moore,  Bright.  £1.  Gas.  605. 

October  4,  1880.  The  Court.  The  right 
of  the  defendant  in  error  to  the  emoluments  of 
the  office  ended  when  it  was  judicially  decided 
that  Barber  was  duly  elected  and  entitled  to  the 
office.  The  decision  in  favor  of  Barber  was 
made  by  the  Court  of  Common  Pleas  on  the 
30th  June,  1877.  Inasmuch,  however,  as  a  cer- 
tiorari was  taken  to  that  judgment,  and  it  was 
tiot  affirmed  in  this  Court  until  the  25th  March, 
1878,  the  learned  Judge  held  the  defendant  in 
erro^  entitled  to  the  emoluments  of  the  office 
iindl  the  latter  date.  In  so  holding  there  was 
error.  Due  effect  was  not  thereby  given  to  the 
judgment  of  the  30th  June,  1877.  The  merits 
of  tihat  decision  were  not  reviewed  in  this  Court. 
The  certiorari  brought  up  the  record  only.  Al- 
though our  affirmance  of  the  decree  was  on  the 
25th  March,  1878,  yet  the  effect  thereof  was  to 
confirm  the  decree  as  of  the  30th  June,  1877. 
That  was  the  final  decree  on  the  merits  of  the 
controversy.  (Election  Cases,  15  P.  F.  Smith, 
20.)  Barber  was  thereby  declared  to  be  the 
prothonotary  de  jure.  Thenceforth  the  defend- 
ant in  error  was  merely  an  officer  de  facto. 
His  acts  were  good  as  to  third  persons  who  have 
an  interest  in  the  act  done,  but  he  could  not 
recover  the  fees  given  for  the  official  services. 
(Riddle  v.  County  of  Bedford,  7  S.  &  R.  387 ; 
Commonwealth  ex  rel.  Bowman  v.  Slifer,  i 
Casey,  23.) 

It  is  contended  that  Barber  was  not  duly 
qualified  when  the  decree  of  the  30th  June  was 
made  in  his  favor.  This  argument  rests  on  the 
fact  that  the  Act  of  Assembly  declares  no  com- 
mission shall  issue  within  thirty  days  after  the 
election,  nor  pending  a  contest  for  the  office. 
The  petition  contesting  his  election  was  filed  on 
the  twenty-ninth  day  thereafter,  and,  without 
notice  thereof,  the  Governor  issued  the  commis- 
sion on  the  thirtieth  day  after  the  election.  It  is 
therefore  urged  that  the  commission  was  wholly 


invalid,  under  the  authority  of  In  re  Contested 
Election  of  Barber  (5  Norris,  392).  Such  an 
inference  might  be  drawn  from  the  generality  of 
the  language  used  in  that  case.  It  should,  how- 
ever, be  interpreted  in  view  of  the  question  then 
presented.  The  contention  was  whether  the 
effect  of  the  commission  was  such  as  to  authorize 
Barber  to  take  possession  of  the  office,  and  to 
hold  the  same  during  the  pendency  of  the  con- 
test. It  was  held  to  give  no  sudi  power.  It 
issued  irregularly,  but  was  not  void.  Its  opera- 
tive power  was  suspended  during  the  pendency 
of  the  contest.  When  it  was  decided  that  Bar- 
ber was  entitled  to  the  office,  then  the  commis- 
sion took  effect.  No  second  commission  was 
necessary.  This  conclusion  is  in  harmony  with 
that  part  of  the  third  section  of  tht  Act  of  2d 
July,  1839  (Purd.  Dig.  1181),  which  declares, 
when  a  commission  is  suspended  by  reason  of  a 
contest,  it  shall  take  effect  from  the  time  of  the 
legal  qualification  of  the  officer  under  the  same. 
To  the  same  effect  is  Ewing  tr.  Thompson  (7 
Wright,  372).  In  case  the  defendant  in  error 
had  yielded  up  the  office  to  Barber  at  the  time 
the  Court  decided  in  favor  of  the  latter,  his  right 
thereto  would  have  been  dear.  He  had  taken 
the  oath  of  office,  and  held  a  commission  from 
the  only  authority  competent  to  issue  it.  The 
defendant  in  error  is  not  entitled  to  recover  any 
portion  of  the  fees  after  the  30th  June,  1877. 
The  learned  Judge  therefore  erred  in  entering 
judgment  for  any  fees  received  after  that  date. 
It  must  therefore  be  modified  so  far  as  to  give 
the  defendant  in  error  a  judgment  for  the  sum  of 
two  thousand  six  hundred  and  eighty-seven  dol- 
lars and  ninety  cents,  with  interest  from  the  time 
payment  was  demanded. 

And  now,  to  wit,  October  4,  1880,  judgment 
reversed  and  set  aside,  and  judgment  is  hereby 
entered  in  favor  of  the  defendant  in  error  for 
^3087.50,  as  of  this  date. 

Opinion  by  Mercur,  J. 


^awcxvsi:^  IPleas— Bquitg. 


C.  P.  No.  I.  Oct.  30, 1880. 

Albrecht  v.  Lane  et  al. 
Garretson  v.  Same. 
Stoesslein  et  al.  v.  Same. 

Equity — Injunction — Bill  to  restrain  the  collec- 
tion  of  taxes — Billiard  tables — The  Recorder 
of  Philadelphia  has  no  jurisdiction  of  a  suit  to 
collect  the  license  fees  upon  billiard  tables-^ 
Acts  of  April  78,  1878 ^  and  April  14^  1831. 
Motion  for  preliminary  injunctions. 
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These  were  bills  in  equity  against  David  H. 
Lane,  Recorder^  John  G.  Franklin,  Deputy  Re- 
corder, and  Joseph  G.  Martin,  Treasurer  of  the 
City  of  Philadelphia,  to  restrain  defendants  from 
issuing  execution  on  a  judgment  for  the  tax  upon 
certain  pool  tables  owned  by  complainants. 

The  bills  set  forth  that  suits  had  been  brought 
against  complainants  by  the  City  Treasurer  be- 
fore the  Recorder  and  lieputy  Recorder,  for  non- 
pa3rment  of  licenses  for  keeping  billiard  rooms, 
under  the  Act  of  April  14, 1851  (P.  L.  570,  Purd. 
Dig.  729),  wherein  judgments  had  been  obtained 
for  the  amount  of  the  license  fee  and  cost  of  suit, 
and  that  executions  dierefor  were  about  to  issue; 
that  compkdnants  were  licensed  tavern  keepers, 
and  kept  in  their  saloons,  for  the  gratuitous 
amusement  t>f  guests,  tables  upon  which  was 
played  a  game  called  "pool;"  that  such  tables 
were  known  as  **pool  tables"  andnot  as  "billiard 
tables,"  and  were  of  different  construction  from 
the  latter ;  that  the  game  of  pool  was  dissimilar 
to  the  game  of  billiai^;  wherefore  complainants 
were  not  bound  to  pay  a  license  as  if  for  keeping 
a  billiard  saloon,  under  the  Act  of  April  14, 
1 85 1 .  They  further  set  forth  that  the  Recorder 
had  no  jurisdiction  of  suits  for  the  non-payment 
of  licenses  for  keeping  billiard  saloons,  and  no 
authority  to  demand  costs;  that  the  Recorder 
would  not  allow  complainants  to  appeal  from  the 
judgments  aforesaid  without  prepayment  of  costs; 
and  that  the  Act  of  April  18,  1878  (P.  L.  26), 
investing  the  Recorder  with  judicial  authority,  is 
unconstitutional. 

TTie  bills  prayed  that  the  judgments  aforesaid 
be  declared  null  and  void ;  that  an  injunction  be 
granted  to  restrain  defendants  from  issuing  exe- 
cution as  aforesaid;  and  that  Sections  6  and  7  of 
the  Act  of  April  18,  1878  (P.  L.  26),  entided 
"An  Act  to  define  the  term  of  office  and  enlarge 
the  duties  of  Recorders  of  cities  of  the  first  class," 
be  declared  unconstitutional,  null,  and  void. 

Joseph  T.  Fordy  for  the  motion. 

The  Recorder  has  no  legal  authority  to  demand 
costs.  In  this  case,  he  has  followed  the  schedule 
of  fees  allowed  to  aldermen  of  Philadelphia  by 
the  Act  of  Feb.  3,  1868  (P.  L.  62) ;  for  which 
he  has  no  authority.  The  statute  not  having 
fixed  the  amount  of  his  fees,  the  complainants 
cannot  offer  a  "  legal  fee." 

The  Act  of  April  18,  1878  (P.  L.  26),  gives 
the  Recorder  jurisdiction  in  suits  for  the  non- 
payment of  tavern  and  mercantile  licenses.  The 
tax  upon  billiard  tables  is  not  such  a  tax.  The 
Act  of  April  14,  1851  (P.  L.  570),  established 
the  tax  upon  billiard  tables,  and  provided  that 
it  should  be  collected  as  in  ;the  case  of  tavern 
licenses.  At  that  time,  tavern  licenses  were  col- 
lected by  suit  before  an  alderman  or  a  justice  of 
the  peace,  according  to  Section  9  of  tne  Act  of 
April  16,  1849  (P*  L.  660)  and  Section  2  of  the 


Act  of  March  4,  1824  (P.  L.  33).  The  suits 
should  have  been  brought  before  a  magistrate, 
since  magistrates  in  the  city  of  Philadelplida  have 
succeeded  to  the  office  and  duties  of  aldermen. 
Sections  6  and  7  of  the  Act  of  April  18, 1878, 
in  effect  create  another  Court  with  such  powers 
as  are  vested  by  the  Constitution  in  the  Courts  of 
Common  Pleas.  They  are  therefore  contrary  to 
Sections  i  and  26  of  Article  V.  of  the  Constitu- 
tion. 
Brewster y  contra. 

The  Act  is  constitutional,  the  Legislature  hav- 
ing power  to  provide  for  the  collection  of  taxes 
in  any  way  it  deems  proper,  and  the  tax-payer  is 
not  thereby  deprived  of  his  right  to  trial  by  jury. 
The  collection  of  a  tax  wUl  not  be  enjoind 
unless  there  is  clearlv  no  authority  for  its  levy. 

Campbell  v.  Campbell,  26  Leg.  Int  261. 

Ladcawana  Coal  Co.  v,  Osterfaout,  2  Lnz.  L.  Obs.  84. 

Gorrell  v.  Mnrphy,  i  L^.  Gaz.  R.  495. 

Crist  V.  MorriB,  2  W.  N.  C.  620. 

Wharton  v.  Directors,  6  Wright,  358. 

St.  Clair  S6hool  Board *s  Ap.,  24  Sm.  252. 

Tmesdell's  Appeal,  8  Sm.  148. 

Livingston  v.  Moore,  7  Peten*  U.  S.  478. 

Smith  V.  Nicholson,  4  Yeates,  6. 
The  complainants  cannot  evade  pa3rment  of 
the  tax  by  a  fine-drawn  distinction  between  pool 
tables  and  billiard  tables.  In  the  technical  lan- 
guage of  billiard  players  **poor*  is  a  different 
game  from  *'  billiards,"  but  a  pool  table  is  a  bil- 
liard table,  within  the  meaning  of  the  Act 
There  are  several  kinds  of  games  of  billiards, 
some  of  which  are  played  on  the  same  tables  on 
which  pool  is  played. 

Nov.  6,  1 880.  The  Court.  We  take  a  view 
of  this  case  which  makes  it  unnecessary  for  us  to 
decide  whether  Sections  6  and  7  of  the  Act  of 
April  18,  1878  (P.  L.  28),  are  constitutional  or 
not.  Neither  do  we  undertake  to  say  that  a  pool 
table  is  or  is  not  identical  with  a  billiard  table. 
We  hold  that,  in  any  event,  the  Recorder  has  no 
jurisdiction.  Accoiding  to  the  Act  of  April  14? 
185 1  (P.  L.  570),  billij^  licenses  are  to  be  col- 
lected in  the  same  manner  as  tavern  licenses 
were  then  collected.  The  Act  of  April  16, 1849 
(Pk  L.  660),  provides  that  tavern  licenses  shall  be 
collected  in  the  same  manner  as  the  duty  iq)on 
retailers  of  foreign  merchandise.  By  Act  of 
March  4,  1824  (P.  L.  33),  the  duty  upon  retail- 
ers of  foreign  merchandise  was  collected  by  suit 
before  an  alderman  or  justice  of  the  peace.  In 
Philadelphia  County,  magistrates  have  succeeded 
to  the  ofhce  and  duties  of  aldermen.  Suit  to 
collect  this  tax  should  therefore  have  been 
brought  before  a  magistrate. 

Injunction  granted. 

Oral  opinion  by  PfitRCE,  J. 
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Common  illeas— ILato* 


C  P.  No.  2.  Dtc.  13,  1880. 

Schassberger  v*  Staendel  et  al. 

£^iy  —  Unincorporated   dissociations — Bene- 
ficial society — Rights  ever  members — Pro- 
visions in  Constitution  and  by-laws  for  trial  of 
member  should  be  strictly  followed^^Right  to 
fine  or  expel,  given  by  a  clause  of  the  Constitu- 
tion, does  not  include  right  to  suspend, 
Sur  exceptions  to  Master's  report. 
Bill  in  equity,  filed  by  Schassberger  (who  died 
pending  the  suit,  and  for  whom  his  executrix 
was  su^tituted)  against  Staendel,  secretary,  and 
Pancker,  treasurer  of  the  Arbeiter  Unterstut- 
zungs  Verein,  No.  2,  an  unincorporated  bene- 
ficial society,  setting  forth :  That  the  defendants 
were  officers  of  said  Verein,  and  the  plaintiff,  a 
member  thereof,  had  always  paid  his  dues ;  that 
he  was  sick  during  a  long  time,  and  entitled  to 
sick  benefits  at  the  rate  of  {4  per  week,  but  that 
the  association  and  its  officers  had  refused  to  pay 
him  the  said  allowance;   and  prayed  a  decree 
that  the  treasurer  pay  the  same  to  the  plaintiff. 

The  defendants  answered,  setting  up  that,  be- 
lieving the  plaintiff  was  imposing  upon  it,  the 
association  caused  an  investigation  to  be  made  in 
accordance  with  the  following  provisions  of  its 
Constitution  and  by-laws:* — 

CoNSTrrunoN.  —Art.  III.  2  3.  The  association  reserves 
the  right  to  expel  members  lor  immoral  conduct  In 
order  to  expel  a  member  a  charge  must  be  made  in  writ- 
ing, which  must  be  referred  to  an  investigating  commit- 
tee. Said  committee  must  consist  of  12  membsrs  and  3 
sobstitates,  who  must  be  drawn  by  lot  If  a  majority  of 
the  committee  shall  be  of  the  opinion  that  the  member 
shall  be  expelled,  they  shall  report  the  same  to  the  asso- 
ciation for  their  action.  The  order  to  expel  a  member 
shall  only  be  l^al  when  two-thirds  of  the  members 
present  vote  to  that  effect. 

By-I-AWS. — Art.  III.  A  sick  member,  who  is  caught 
working  before  he  has  reported  himself  well,  shall  be 
fined  not  less  than  ^3,  and  not  more  than  lijo,  or  be  pro- 
ceeded against  according  to  Art  III.  {  3  of  the  Constitu- 
tion. 

Further,  that  in  accordance  therewith  it  sus- 
pended the  plaintiff  from  membership  for  two 
years,  during  which  time  the  benefits  claimed 
accrued. 

The  matter  was  referred  to  an  examiner  and 
master.  The  master  found  that  the  charge 
against  the  plaintiff  was  that  of  receiving  sick 
benefits  when  able  to  work,  and  actually  work- 
ing ;  that  in  point  of  fact  the  plaintiff  was  very 

side,  and  that  the  *'  work"  alleged  consisted  in 

• 

*  The  Constitution  and  by-laws  are  in  the  German  Ian- 
piage.    The  extract  here  given  is  a  translation. 


such  trifling  acts  of  assistance  to  others  as  not  to 
fell  within  the  meaning  of  the  Constitution  of 
the  association.  That  the  trial  alleged  in  the 
answer  was  conducted  by  members  not  chosen 
by  lot,  but  elected  by  the  association,  that  the 
acctisedwas  not  confronted  with  the  only  wit- 
ness examined,  but  was  called  in  after  the  testi- 
mony dosed,  and  asked  what  he  had  to  say,  and  ^ 
that  no  opportunity  of  appeal  to  the  society  at 
large  was  given. 

The  master  further -reported,  as  matter  of  law, 
that  the  power  to  expel  or  fine  given  by  {he  Con- 
stitution did  not  indude  the  power  to  suspend, 
that  the  so-called  trial  or  investigation  was  void 
for  its  irregularity,  and  that  the  plaintiff  was  not 
guilty  of  fraud  on  the  assodation ;  and  reported 
a  decree  for  plaintiff  for  the  amount  of  benefits 
at  the  r4te  of  I4  per  week  to  the  date  of  Schass- 
berger's  death,  to  be  paid  out  of  present  or  future 
funds  of  the  Verein. 

The  defendants  excepted. 

C  Davis i  for  exceptions. 

The  power  to  expel  implies  the  power  to  sus- 
pend, on  the  principle  that  the  greater  indudes 
the  less.  It  was  an  act  of  mercy  in  the  Verein 
not  to  expel  Schassberger.  Even  if  the  proceed- 
ings were  irregular,  the  evidence  shows  Schass- 
berger guilty. 

Staendel,  the  secretary,  should  not  have  been 
joined;  the  bill  should  have  been  solely  j^inst 
the  treasurer,  who,  as  custodian  of  the  fimds,  is 
alone  liable  under  the  Act  of  April  28,  1876 

(P-  L-  53)- 
[Mitchell,  J.     There  is  no  decree  asked 

against  the  secretary.] 

H.  Budd,Jr.y  contra. 

Hars,  p.  J.  The  quasi-judicial  powers  of 
associations  like  this  should  be  exerdsed  in  exact 
conformity  to  law.  The  proceedings  in  this  case 
were  irregular  in  several  respects.  The  power  to 
expel  cannot  justly  be  held  to  indude  a  power 
to  suspend,  for  the  latter  might  work  great  injus- 
tice, by  depriving  a  member  of  the  right  to  ben- 
efits while  leaving  him  subject  to  the  payment  of 
dues,  etc. 

The  Court.  Exceptions  dismissed,  and  de- 
cree for  complainant. 


C.  P.  No.  3.  Dec.  21, 1880. 

Mills  V.  Slook. 

N^ew  trial^Lunacy — Scire  fa^as  sur  mortgage 
— Effect  of  subsequent  inquisition  finding  that  * 
at  the  time  of  the  execution  of  the  mortgage 
the  mortgagor  was  a  Agnatic —  Want  of  notice 
and  absence  of  fraud. 
Rule  for  a  new  trial. 
Scire  facias  sur  mortgage. 
On  the  trial,  the  defence  was  insanity.    The 
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plaintiff  put  in  evidence  a  mortgage  by  defend- 
ant to  him,  dated  Dec.  22,  1874,  and  duly  re- 
corded, and  rested.  The  defendant  then  offered 
in  evidence,  as  conclusive  proof  of  the  defend- 
ant's incapacity  to  execute  the  mortgage,  the 
record  of  proceedings  in  lunacy  begun  to  Dec. 
term  1874,  whereby  the  defendant  was  found  to 
have  been  a  lunatic  without  lucid  intervals  from 
March  3,  187 1.  Objection  being  made  to  the 
offer,  the  evidence  was  excluded.  Defendant 
then  offered  to  prove  that  the  appearance,  actions, 
and  conduct  of  defendant,  at  the  time  of  the 
execution  of  the  instrument,  were  such  as  to  put 
a  prudent  man  upon  inquiry  and  guard.  Ob- 
jected to  and  excluded. 

The  Court  charged  the  jury  that  it  was  incum- 
bent upon  defendiuit  to  show  fraud,  or  notice  to 
plaintiff  of  defendant's  mental  incapacity  at  the 
time  of  execution  of  the  mortgage,  before  other 
evidence  of  defendant's  mental  unsoundness  can 
be  admitted ;  and  defendant  having  failed  to  do 
this,  the  verdict  should  be  for  plaintiff.  Verdict 
accordingly  for  I3821,  the  amount  of  the  mort- 
gage with  interest. 

This  rule  having  been  obtained^- 

W.J.  ^//^</ showed  cause. 

The  inquisition  is  but  prima  facie  evidence  of 
insanity,  and  is  not  conclusive.     They  were 
bound  to  show  fraud  on  our  part,  or  bring  home 
to  us  notice  of  defendant's  incapacity. 
Kneedler's  Appeal,  8  Weekly  Notes,  97. 

Husbands^  contra. 

Our  offer  to  avoid  the  mortgage  by  showing 
that  defendant  was  non  compos  mentis  at  the  time 
of  its  execution,  should  have  been  admitted. 
Bensell  v.  Chancellor,  5  Wharton,  371. 
Bank  v.  Moore,  28  Sm.  407. 

C.  A.  V. 

Dec.  23,  1880.    The  Court.    Rule  absolute. 


C^t^fians'  Court. 


Dee.  21, 1880. 
Davis's  Estate. 
Partition— Jurisdiction  of  Orphans*    Court  to 
determine  questions  of  kinship — Requisites  of 
an  answer, 

Sur  petition  for  partition  and  answer,  and  ex- 
ceptions to  answer. 

The  petition  of  certain  heirs  of  Eliza  T.  Davis, 
deceased,  set  forth: — 

That  Uie  decedent  died  intestate  on  or  about 


August  15,  1880,  seised  in  fee  of  certain  real 
estate  in  the  City  of  Philadelphia,  leaving  to 
survive  her  as  her  heirs  and  next  of  kin,  child- 
ren, and  uncles  and  aunts  of  the  whole  blood  and 
of  the  half  blood .  The  petitioners  prayed  for  an 
inquest  to  make  partition. 

Elizabeth  D.  Kiegel,  a  niece  of  decedent,  fikd 
an  answer  to  the  petition,  of  which  the  following 
is  the  material  portion :  **  While  this  respondent 
cannot  directly  deny  that  the  persons  named  as 
petitioners  in  the  spiid  petition  as  heirs  at  law  and 
next  of  kin  are  such,  nevertheless  she  does  not 
in  any  wise  admit  such  relationship  to  the  said 
decedent  as  is  therein  set  forth,  or  any  other  re 
lationship  whatever  of  the  said  parties  or  any  0 
them.  This  respondent,  though  well  acquainted 
with  the  said  decedent  in  her  lifetime,  has  no 
knowledge  whatsoever  of  the  relationship  of  the 
said  persons  or  any  of  them,  nor  did  she  so  much 
as  hear  of  their  claim  of  such  relationship,  or 
even  of  their  existence,  until  very  recently;  and 
she  prays  that  all  the  allegations  in  the  petition 
may  be  strictly  proved . " 

The  respondent  also  suggested  that  the  Court 
had  no  jurisdiction  to  try  the  question  of  title  to 
real  estate,  or  make  partition  thereof  among 
claimants  thereto  when  the  title  of  any  of  them 
is  in  dispute. 

To  this  answer  the  petitioners  filed  exceptions. 

Gormley  and  Thorny  for  petitioners. 

In  this  case  it  is  conceded  that  the  estate  is  the 
estate  of  the  decedent.  The  only  question  is: 
'*  Who  are  the  heirs  at  law?"  The  power  of  the 
Court  to  decide  who  are  the  heirs  of  a  decedent 
entitled  to  the  real  estate  is  conunensuiate  with 
its  power  to  decide  who  are  the  distributees  of 
the  personal  estate. 

McBride't  Appeal,  22  S.  484. 
Braman't  Appeal,  7  Weekly  Notes,  304. 
In  re  Snyder's  Appeal,  12  Cas^,  166. 
Hcrr  et  al,  v.  Herr,  5  Barr,  428. 
Merklein  v,  Trapnelf,  10  Casey,  4a. 

The  cases  oiln  re  EelPs  Estate  (6  Barr,  457), 
Flaherty's  Estate  (5  Phila.  477),  and  McMasters 
V.  Carothers  (i  Barr,  324),  have  no  application 
to  the  present  case.  To  bring  herself  within 
these  authorities  the  respondent  must  disclaim 
her  interest  as  heir  and  make  herself  a  stranger 
by  setting  up  an  adverse  title. 
Mehafiy  v,  Dobbs,  9  Watts,  363. 

The  answer  is  insufficient  because  it  neidier 
traverses  nor  confesses  and  avoids  the  petition. 
The  respondent  does  not  state  the  facts  contained 
in  the  answer  on  her  information  and  belief.  She 
simply  denies  any  knowledge  of  the  relationship 
of  the  petitioners  to  the  decedent.  This  is  not 
sufficient  to  put  the  petitioners  to  proof. 

E*  F.  Pugh^  contra,  as  to  the  jiurisdiction  of 
the  Court,  cited-»- 

EelPs  Estate,  6  Barr,  457. 
nahcrty's  Estate,  5  Phila.  477. 
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McMasten's  Appeal,  i  Barr,  324. 
The  respondent  is  not  bound  to  admit,  deny, 
or  state  her  belief,  since  she  asserts  her  ignorance 
of  the  subject. 

Morris  v,  Parker,  i  Johns.  Ch.  297. 
Norton  v.  Warner,  3  Edw.  Qh,  lois. 
Amhurst  v.  King,  3  Sim.  &  St  183. 
Utica  Ins,  Co.  v.  Lynch,  3  Paige,  210. 
Dec.  27,  1880.    The  Court.    The  jurisdic- 
tion of  the  Orphans'  Court  in  partition  is  con- 
fined to  cases  in  which  the  decedent  died  seised 
of  the  estate  in  respect  of  which  it  is  asked.     If, 
therefore,  his  ownership  is  denied,  if  a  holding 
adverse  to  him  is  set  up,  it  necessarily  follows 
that  his  title  must  first  be  established  at  law, 
before  further  proceedings  can  be  had  here. 
(Eell's   Estate,   6    Barr,   457;    McMasters   v, 
Carothers,  i  Barr,  324.) 

But  a  very  different  case  is  presented  where 
his  seisin  is  admitted,  and  all  that  is  questioned 
is  whether  the  person  asking  for  partition  is  or  is 
not  an  heur.  There  is  no  reason  to  deny  the 
jurisdiction  of  the  Court  upon  this  point.  The 
right**  to  determine  any  question  of  kindred" 
is  among  the  powers  expressly  conferred  upon 
the  Register's  Court  (which  have  now  passed  to 
the  Orphans'  Court)  by  the  Act  of  15th  March, 
1832,  §  25.  The  power  to  decide  all  questions 
necessary  to  a  proper  distribution  of  a  fund,  said 
Judge  Lewis  in  Kittera's  Estate  (5  Harris^  416), 
**  follows  the  power  of  distribution  m  the 
Orphans'  Court  as  a  necessary  incident  to  its 
jurisdiction.  That  Court  is  as  competent  to 
determine  all  Questions  of  iaw  as  the  Common 
Fleas  .  .  •  and  it  has  ample  power  to  send  an 
issue  to  the  Common  Pleas  for  the  trial  of  facts 
by  the  jury.* 

This,  it  is  true,  was  said  with  reference  to  a 
distribution  of  personal  estate*,  but  the  same 
section  of  the  same  Ajct,  which  gives  the  Court 
the  right  *'  to  make  distribution  of  the  assets  of 
the  estates  of  decedents,"  confers  in  equally  ex- 
plicit terms  the  right  **  to  make  T>artition  of  the 
real  estate  of  intestates  among  the  heirs."  (Act 
of  i6th  June,  1836,  §  19,  P.  L  792.) 

The  method  of  determinmg  the  question  of 
kindred  must  be  the  same  in  either  ciuse,  and  it 
is  not  easy  to  conceive  why  the  power  should 
exist  in  one  case  and  be  denied  m  the  other. 
The  power  to  make  partition,  equally  witn  tiie 
power  to  make  distribution,  under  the  maxim 
qtuindo  aliquta  mandaiur^  tnandatitr  ei  omneper 
quod  adidpervemtur^  Implies  a  power  to  decide 

•  all  questions  necessary  to  a  proper  division  and 
^  distribution.    To  hold  otherwise  would  enable 

*  any  one  of  the  heirs  to  oust  the  Jurisdiction  ex- 
pressly given  by  the  statute,  and  which,  until  the 
Act  of  2ist  of  April,  1846,  was,  in  cases  of 
intestacy,  exclusive. 

A  very  different  view  with  regard  to  the  au- 
thority and  jurisdiction  of  the  Orphans'  Court  is 


held  now  from  that  entertained  so  lately  even  as 
the  date  of  some  of  Chief  Justice  Tilghman's 
decisions.  (Seider  v.  Seider,  5  Whart.  ao8; 
Thomas  v.  Simpson,  3  Barr,  60.)  *'  It  was  not 
until  the  able  and  ei^usdve  opinion  of  Judge 
DimcAN,  delivered  in  1824,  in  McPherson  v, 
Cunliff  (i  I  S.  &  R.  422),"  says  Judge  Agnew  in 
Mussleman's  Appeal  ^15  Smith,  485),  *' which 
settled  the  proper  position  of  the  Orplmns*  Court, 
that  it  readied  its  true  dignity,  and  the  way  was 
prepared  for  the  revision  of  the  Orphans'  Court 
system,  its  jurisdiction,  powers  and  practice, 
contained  in  the  Acts  of  29th  March,  1832,  24th 
February,  1834,  and  i6th  June,  1836.  Under 
these  laws,  the  Orphans'  Court  came  up  to  the 
full  measure  of  a  Court  of  record,  standing  upon 
an  equality  with  the  others.  At  first  the  true 
extent  of  the  work  was  not  perceived,  especially 
by  those  who  disliked  to  unlearn  what  they  knew, 
and  who  took  with  difficulty  to  a  new  system. 
But  its  powers  have  grown  clearer  to  the  profes- 
sional vision,  as  its  utility  increased  in  appre- 
ciation." 

Accordingly,  it  was  declared  in  Dundas's 
Estate  (23  Smith,  474)  that  the  "Orphans' 
Court,  in  a  proceeding  to  distribute  an  estate 
among  legatees,  next  of  kin  and  heirs^  has 
ample  power  to  inquire  into  and  determine  all 
questions  standing  directly  in  the  way  of  a  dis- 
tribution to  these  parties."  (See  also  Otterson 
V.  Gallagher,  7  Norris,  355.^ 

We  have  no  doubt,  therefore,  as  to  our  power 
to  determine  any  dispute  upon  the  question  of 
heirship  in  the  case  now  before  us. 

But  is  there  **adispute"  ?  The  respondent  makes 
no  claim  to  hold  adversely  or  to  the  exclusion  of 
the  other  heirs  of  the  decedent.  She  even  *'  can- 
not directly  denf^  Uie  right  of  the  other  parties 
to  the  proceeding.  All  that  she  avers  is  that  she 
has  no  knowledge  of  their  relationship,  and  that, 
**  until  very  recently,"  she  had  never  heard  of 
their  existence;  and  she  wholly  omits  to  state 
her  belief  on  the  subject. 

This  neither  traverses,  nor  confesses  and  avoids 
the  allegations  of  the  petition.  It  is  text-book 
law  that  one  who  undertakes  to  answer  a  bill  or 
petition,  at  all,  must  answer  fully.  The  answer 
must  confess  and  avoid,  deny  or  traverse  all  the 
material  parts  ot  the  bill  or  petition.  The  respon- 
dent must  answer  not  only  as  to  his  knowledge 
and  information,  but  also  as  to  his  belief.  And 
while  it  is  not  essential  that  the  precise  words 
''knowledge,  information,  and  belief  should 
be  used,  some  equivalent  expression  is  required. 
(Story's  Eq.  PL,  §  854;  Utica  Insurance  Co. 
V.  Lynch,  3  Paige,  210;  Morris  v.  Parker,  3 
Johns.  Ch.  R.  297;  2  Daniell's  Ch.  Pr.  256; 
Amhurst  v.  King,  2  Sim.  &  Stu.  183.) 

The  answer  is  clearly  insufficient  in  this  re- 
spect.    If  the  relationship  is  admitted,  as  set  forth 
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in  the  petition,  we  shall  be  in  a  position  to  con- 
sider the  rights  of  the  half  blood.  If  it  should  be 
traversed,  we  can  appoint  an  examiner,  or,  if 
necessary,  award  an  issue. 

It  may  be  well  to  remark  that  the  records  of 
the  court  show  that  the  relationship  of  these  par- 
ties to  the  decedent  was  fully  estaUished  upon 
testimony  produced,  and  not  contradicted,  upon 
the  proceedings  on  the  account  filed  by  the  re- 
spondent as  administratrix ;  and  that  the  decree 
of  distribution  based  thereon  was  not  excepted  to 
or  appealed  fronu  How  fan  such  decree  will 
be  conclusive  between  the  same  parties  in  any 
other  proceeding,  is  a  question  which  is  not  now 
before  us.  It  is  at  least  probable  that  upon  the 
question  of  costs,  should  the  proceedings  assume 
such  a  shape  as  to  require  the  same  facts  to  be  re- 
established, it  may  have  a  very  material  bearing. 

The  exceptions  to  the  answer  are  sustained, 
leave  being  given  to  file  a  sufficient  answer  on  or 
before  January  6, 1881,  otherwise  the  petition  to 
be  taken  pro  confesso. 

Opinion  by  Penrose,  J. 


December  21,  1880. 

Foil's  Estate. 
Decedents^  estates  — Jurisdiction  —  Land  pur- 
chased by  an  executor  on  the  foreclosure  ^  a 
mortgage  held  by  the  decedent  is  treatedyfor 
purposes  of  distribution^  cu  personal  property — 
The  Orphans^  Court  has  jurisdiction  to  con- 
firm a  sale  of  real  estate  purchased  on  fore- 
closure of  a  mortgage  and  subsequently  told  by 
I  ,  an  executor — Relief  unll  be  afforded  where  the 
I      Court  has  jurisdiction  over  the  subject  matter  y 
'     notwithstanding  the  use  of  inappropriate  terms 
in  the  petition. 

Sur  exceptions  to  Master's  report. 
The  petition  of  the  executors  of  J.  Gillingham 
Fell,  deceased,  set  forth  that  the  decedent  had 
died,  seised  of  an  equitable  interest  in  two  cer- 
tain mortgages  made  by  one  Stewardson  to 
James  A.  McCrea,  to  secure  certain  loans  made 
by  the  decedent  together  with  A.  E.  Borie, 
Charles  L.  Borie,  and  others  to  said  Stewardson. 
By  his  will  the  equitable  interest  of  the  decedent 
in  these  mortgages  passed  to  his  executors.  The 
mortgages  were  foreclosed,  and  the  properties 
purchased  by  C.  L.  Borie.  After  this  purchase 
Borie  entered  into  an  agreement  with  the  peti- 
tioner and  other  equitable  owners,  by  which  he 
was  to  sell  the  property  purchased  by  him  as 
aforesaid,  and,  after  deducting  the  costs  incurred 
by  him  at  the  sheriffs  sale,  to  divide  the  purchase 
money,  in  proportion  to  their  respective  interests 
in  the  mortgages  foreclosed,  between  the  execu- 
tors of  the  deceddht  and  the  other  creditors  of  the 


mortgagor  who  were  equitably  interested  in  ^ 
mortgage. 

A  sale  was  effected  and  a  good  price  obUinedi 
but  the  piurchaser  refused  to  take  title  unless  the 
Orphans'  Court  would  authorize  the  executoisof 
the  decedent  to  join  in  a  conveyance  of  their 
interest.  The  executors  then  petitioned  the 
Orphans'  Court,  setting  forth  the  facta  recited,and 
also  that,  the  decedent  having  died  within  five 
years,  his  real  estate  was  subject  to  the  lien  of 
his  debts  not  of  record,  and  prayed  the  Court  for 
leave  to  join  the  other  parties  in  interest  in  a  sale 
and  conveyance  of  the  premises  in  question. 

The  petition  was  referred  to  an  Examiner  and 
Master,  i0irho  reported  that  the  sale  was  a  desirable 
one,  and  that  the  prayer  ought  to  be  granted  if 
the  Court  had  jurisdiction,  but  as  to  the  jurisdic- 
tion of  the  Court  the  Master  found  that  the  mort- 
gage and  the  land  purchased  on  the  foredosme 
must  be  treated  as  personal  property,  and  the^^ 
fore  a  petition  to  sell  the  land  to  remove  the  lieo 
of  debts  would  not  lie,  and  further  that  the  Act 
of  27  April,  1855,  section  5  (P.  L.  369),  which 
enacts  that,  *  *  wherever  the  estate  shall  be  derived 
partly  bv  deed  and  pardy  by  descent  or  will, 
either  tne  Court  of  Common  Pleas  or  the 
Orphans'  Court  may  entertain  jurisdiction  of  the 
proceedings  to  make  sale  or  lease  thereof,"  docs 
not  i^plyy  because  the  estate  was  derived  en- 
tirely by  the  sheriffs  deed;  also  that  the  Court 
could  luive  had  jurisdiction  in  this  case,  if  the 
executors  had  petitioned  for  leave  to  bid  at  the 
sale,  but  that  subsequendy  to  the  purchase  it 
was  too  late  for  the  Court  to  acquire  jurisdic- 
tion. 

To  this  finding  of  the  Master,  exceptions  were 
filed  on  behalf  of  the  petitioners. 
Hannis^  tor  exceptants. 
The  jurisdiction  ol  a  Court  cannot  be  ^a* 
quirea  or  lost  by  the  act  or  ocaission  of  a  party. 
It  stands  on  a  more  stable  footing.    If  k  be 
once  conceded  that  the  Orphans'  Court  has 
jurisdiction  over  fliat  mortgage  in  the  bands  of 
the  executors,  then  their  jur*^iction  continued 
until  the  proceeds  of  that  mortgage,  in  whateycr 
shape  they  might  "be,  were  distributed  under  its 
order.     If  the  Court  could  have  entertained 
jurisdiction  on  a  petition  to  bid  at  the  sale,  the 
Court  can  regain  its  jurisdiction  by  approving  of 
the  purchase  nunc  pro  tunc. 
As  to  the  jurisdiction  of  the  Court  see- 
Act  of  Jime  16.  1836, 2  19. 
Otten>on  r.  Gallagher,  7  Norris,  355. 
Schonent)erger  v.  Ins.  Co.,  5  Weekly  Notes,  566. 
iBgersoirs  Estate,  I  Id.  417. 
The  Orphans'  Court  wiihin  its  jurisdiction  is 
a  court  of  equity,  and,  when  it  has  jurisdiction  at 
any  stage  ot  a  proceeding  over  a  fund,  it  rctaiJB 
its  jurisdiction  until  final  distribution. 

The  petitioners  were  entitled  to  have  the  adc 
approved  by  the  Court,  to  protect  them  from  a 
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subsequent  attempt  to  surcharge  them  when  they 
brought  in  the  proceeds  for  distribution,  as  in 
Dundas's  Appeal  (14 Sm.  325).  The  purchaser 
was  entitled  to  have  the  saie  approved,  whereby 
the  propriety  of  the  purchase  at  sheriffs  sale 
would  be  ratified. 

So  counsel  appeared  contra.) 
cember  31,  1880.  The  Court.  It  must 
be  conceded  that  the  petitioners  have  mistaken 
the  grounds  upon  which  their  application  should 
have  been  based.  The  lands  as  to  which  it  is 
asked  the  executors  may  make  private  sale,  dis- 
charged of  the  lien  of  their  testator's  debts,  were 
purchased  by  them  at  a  sheriffs  sale,  under  pro- 
ceedings upon  a  mortgage  held  by  them  as  part 
of  his  estate.  These  lands  never  having  be- 
longed to  him  were,  of  coiu^,  as  such,  never 
subject  to  the  lien  of  his  debts ;  and  our  right  to 
permit  the  sale  cannot  be  derived  from  the  pro- 
vision of  the  Act  relative  to  the  discharge  of 
.such  lien. 

A  purchase  so  made  by  executors  is  considered, 
not  as  a  conversion  of  money  into  land,  but 
simply  as  a  temporary  investment ;  and  for  ad- 
ministration and  distribution,  and  for  all  other 
purposes  of  the  testator's  estate,  the  lands  are 
treated  as  personalty.  Nor  can  it  be  doubted, 
tmder  the  authorities  cited  by  the  Master  in  his 
very  able  and  elaborate  report,  that  the  executor 
has  full  power  to  dispose  of  lands  thus  acquired, 
just  as  he  may  of  the  personal  estate  which  has 
retained  its  natural  form  and  character,  without 
the  intervention  of  the  Court ;  and  that  the  title 
which  his  deed  confers  upon  his  vendee  is  per- 
fectly valid  and  free  from  objection.  (Billing- 
ton's  Appeal,  3  Rawle,  47;  Oeslager  v.  Fisher, 
2  Barr,  467,  etc.) 

It  appears,  however,  in  the  present  case,  that 
the  purchaser  is  unwilling  to  take  the  title  with- 
out the  approval  of  this  Court  and  the  protection 
of  its  decree ;  and  it  is  necessary  to  consider 
whether,  upon  any  ground,  we  have  jurisdiction, 
and  whether,  if  we  have,  it  is  proper  that  we 
should  exercise  it. 

That  the  petitioners  have  based  their  applica- 
tion upon  incorrect  grounds,  is  immaterial.  The 
Court  having  all  the  parties  before  it,  if  they 
have  jurisdiction  of  the  subject  matter,  will 
afford  the  proper  relief,  notwithstanding  the  use 
of  inappropriate  terms  in  the  bill  or  petition. 
(^Wilhelm's  Appeal,  29  Smith,  120 ;  Danzeisen's 
Appeal,  23  Smith,  65  ;  Posdethwaite's  Appeal, 
18  Smith,  477;  Cassady's  Estate,  9  Weekly 
Notes,  275.) 

We  cannot  doubt  our  jurisdiction.  The  Act 
of  i8th  of  April,  1853,  provided,  among  other 
things,  that  a  sale  might  be  decreed  ' '  whenever 
real  estate  shall  have  been  purchased,  .  .  . 
and  be  held  by  any  pet^n  acting  in  a  trust  or 


fiduciary  capacity  :"  but,  as  under  that  Act  the 
jurisdiction  of  the  Orphans'  Court  was  expressly 
limited  to  **  cases  of  real  estate  acquired  by  de- 
scent or  last  will,"  it  was  clear  that  the  sale  of 
land  purchased  by  a  fiduciary  could,  so  far  as 
the  Act  was  concerned,  be  ordered  by  the  Com- 
mon Pleas  only. 

But  then  came  the  Act  of  April  27th,  1855,  § 
5,  which  provided  that  either  the  Court  of  Com- 
mon Pleas  or  the  Orphans'  Court  should  have 
jurisdiction  in  cases  aridng  under  the  Act  of 
i^S3>  '*  whenever  the  estate  shall  have  been 
derived  partly  by  deed  and  partly  by  descent  cm: 
will."  The  present  case  comes  literally  within 
the  terms  of  this  Act;  for  certainly  the  estate  <^ 
the  executors  in  these  lands  is  derived  in  part 
from  the  will  of  their  testator  and  in  part  from 
the  deed  from  the  sheriff.  The  Act  is  a  remedial 
one,  and  should  not  be  so  construed,  contrary  to 
its  letter,  as  to  abridge  the  jurisdiction  of  the 
Orphans'  Court  with  regard  to  matters  peculiarly 
cognizable  by  it,  viz.,  the  estates  of  decedents. 
Even  if  the  question  were  more  doubtful  than  it 
is,  our  doubts  should  be  resolved  in  favor  of, 
and  not  against  our  own  jurisdiction,  under  the 
maxim,  est  bonijudicis^  &c. 

We  need  not,  however,  consider  this  question, 
because  we  are  of  opinion  that,  irrespective  of 
these  Acts,  and  treating  the  lands  as  personalty, 
we  have,  by  virtue  of  our  general  powers  as  a 
Court  of  Equity,  having  complete  jurisdiction 
under  the  Act  of  i6th  June,  1836,  §  19,  **in  all 
cases  .  .  .  wherein  executors,  administrators, 
guardians,  or  trustees  may  be  possessed  of,  or  in 
any  way  accountable  for  any  real  or  personal 
estate  of  a  decedent,"  ample  authority  to  decree 
the  sale  now  asked  for.  The  Master  has  foui^d 
that  the  price  offered  is  a  proper  one,  and  that  it 
would  be  to  the  advantage  of  the  estate  that  the 
sale  should  be  made.  If,  by  our  decree,  we  can 
facilitate  the  restoration  of  the  assets  of  the  estate 
to  their  natural  form,  and  thus  make  them  avail- 
able for  administration  or  distribution,  why 
should  we  not  make  it?  It  is  our  duty  to  protect 
both  the  estate  of  the  testator  and  the  executors 
personally  from  the  effects  of  acts  done  by  them 
in  good  faith  and  in  the  proper  discharge  of 
their  duties.  (Woodward's  Appeal,  2  Wright, 
322.) 

That  we  do  not  share  the  doubts  of  the  pur- 
chaser as  to  the  right  of  the  executors  to  make 
title,  and  that  we  regard  hb  apprehensions  in  this 
respect  as  groundless,  is  not  sufficient  to  cause  us 
to  refuse  the  decree.  On  the  contrary,  the  re- 
moval of  a  supposed  cloud  upon  the  title  may,  of 
itself,  be  a  sufficient  reason  to  induce  action  on 
the  part  of  a  Court  of  Equity.  (Kay  v.  Scales,  i 
Wright,  31.) 

Upon  another  ground  it  is  clear  that  we  should 


Digitized  by 


Google 


'384 


WEEKLY  NOTES  OF  CASES. 


grant  permission  to  make  this  sale.  The  purchase 
of  the  lands  by  the  executors  being  legarded 
merely  as  a  temporary  investment  (Oeslager  v. 
Fisher,  supra),  the  petition  is  to  be  treated  as  an 
application  to  permit  a  sale  for  the  purposes 
eidier  of  administration  or  reinvestment.  Our 
power  in  this  respect  cannot  be  questioned,  and 
it  is  one  which  we  are  constantly  called  upon  to 
exercise. 

It  is  conceded  by  the  Master  that  if  the  in- 
vestment by  the  executors  had  been  made  under 
the  Act  of  13th  of  April,  1854,  which  provides 
that  it  shall  be  lawful  for  any  person  acting  in  a 
fiduciary  capacity  to  invest,  with  leave  of  the 
proper  Court,  trust  moneys  in  ground  rents  or 
other  real  estate,  where  the  Court  shall  be  of 
opinion  that  such  investment  will  be  for  the  ad- 
vantage of  the  estate,  the  jurisdiction  of  the 
Court  having  thus  attached  would  continue,  so  as 
to  permit  the  direction  of  the  subsequent  sale. 
But  the  same  Act,  §  3,  provides,  and,  in  this 
respect,  it  is  simply  declaratory  of  a  well-settled 
principle  fMussleman's  Appeal,  15  Smith,  480), 
that  in  all  cases  of  sale  or  conveyance,  etc., 
made  without  leave  of  the  Court,  it  shall  be  law- 
ful for  the  Court,  if  approving  of  such  sale,  con- 
veyance, etc.  etc.,  **to  approve,  ratify,  and 
confirm  the  same,  with  the  same  effect  as  if  such 
decree  had  preceded,"  etc. 

Ratification  is  always  retroactive,  and  equiva- 
lent to  a  precedent  authority ;  and  as  it  is  clear, 
under  the  circumstances  of  this  case,  as  detailed 
by  the  Master,  that  the  Court  would  have  per- 
mitted the  purchase  of  the  mortgaged  lands  by  the 
executors  had  application  been  made  for  that 
purpose,  we  now  ratify  the  investment,  and  grant 
permission  to  sell  and  dispose  of  the  security  thus 
purchased. 

As  the  effect  of  the  sale  is  merely  to  restore 
personal  estate  of  the  testator  to  the  custody  of 
his  executors,  we  are  of  opinion  that  no  security 
should  be  required  from  them. 

To  the  extent  that  the  Master's  report  recom- 
mends that  the  petition  be  dismissed,  on  the 
ground  of  want  of  jurisdiction,  we  sustain  the 
exceptions,  and  grant  permission  to  make  private 
sale  of  the  lands  upon  the  terms  offered. 

Counsel  will  prepare  a  decree  in  accordance 
with  the  principles  of  this  opinion. 

Opinion  by  Penrose,  J. 


December  21,  i88ot 

Wunder'8  Estate. 
Decedents^  estates —  Where  a  bequest  is  immt- 
diate  to  children  in  a  class  y  clUldren  in  exist- 
ence cU  the  death  of  a  testator  alone  are  enti- 
tled. 

Sur  petition  for  citation  and  answer. 
The  petition  of  Andrew  Tyler  Wunder  set 
forth :  that  Lydia  Johnson,  by  her  will,  after 
making  certain  bequests,  provided  as  follows:^ 

*'  The  residue  of  my  estate,  real  and  personal,  is  to  be 
divided  as  follows :  My  sister  is  to  have  the  interot  of 
one  thousand  dollars  so  long  as  she  lives,  and  the  remaii- 
der  of  my  estate,  real  and  personal,  to  go  to  Andrev  Ty- 
ler Wunder's  children,  to  be  managed  to  the  best  adnn- 
tage  for  their  benefit  and  education." 

The  petitioner,  at  the  time  of  the  decease  of 
the  testatrix,  had  two  children,  and  the  Conrt 
made  an  order,  directing  their  guardian  to  paj 
to  them  the  income  resulting  from  the  funds 
passing  under  the  residuary  clause  above  quoted. 
The  petition  prayed  for  a  citation  to  the  Penn- 
sylvania Co.,  the  guardian,  to  show  cause  why 
the  order  cited  shodd  not  be  modified,  and  they 
be  directed  to  admit  a  child  bom  subsequently  to 
the  death  of  testatrix  to  a  share  of  the  income. 

The  answer  of  the  Pennsylvania  Company  ad- 
mitted the  facts  of  the  petition,  but  averred  that 
the  child  subsequently  bom  was  not  entitled  to 
participation  in  the  fund. 

y.  I>,  Yocum,  for  the  petitioner. 

y.  G.  Johnson,  contra. 

Dec.  27,1880.  The  Court.  Where  a  bequest 
is  immediate  to  children  in  a  class,  children  in  a- 
istence  at  the  death  of  the  testator  (a  child  in  ven- 
tre sa  m^^  being  regarded  as  in  existence)  alone 
are  entitled.  But  where  the  division  of  the  fund 
is  deferred  until  a  future  period,  as  at  the  termi- 
nation of  a  prior  life  estate,  any  child  whofelk 
under  the  description  at  the  time  fixed  for  such 
division,  though  born  after  the  death  of  the  tes- 
tator, is  entitled  to  participate  (Roberts  v.  Hig- 
man,  1  Bro.  Ch.  C.  532,  note;  Davidson  r.  Dal- 
las, i4Vesey,  576;  Barrington  v.  Tristram,  6 
Vesey,  345 ;  2  Williams  on  Executors,  *93S.) 

In  the  present  case  the  child  who  dains  a 
share  of  the  estate  in  the  hands  of  the  guardian 
was  bom  after  the  death  of  the  testatrix,  and  it 
does  not  appear  that  there  was  any  prior  life 
estate  which  had  not  expired  before  the  birth  of 
such  child. 

The  petition  must,  therefore,  be  dismissed. 

Opinion  by  Penrose,  J. 
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Vou  IX.]      THURSDA  V,  FEB.  3,  tSSt.      [No.  24. 


g)uprente  ®ourt» 


Oct.  &  Nov.  '80,  202.  Oct.  4, 1880. 

Pahnestock  v.  Wilson. 

Mechanic's  Hen — Amendment  of — Act  of  June 
II,  187Q — Construction  of. 

The  Act  of  June  ii,  1879  (P.  L.  122),  entitled  "An 
Act  relating  to  Mechajiics'  Liens,  and  authorizing  the 
amendment  of  the  same/'  is  not  retroactive. 

Per  TRimKEY,  J.  The  Act  confers  an  important  right 
on  the  claimant,  and  subjects  the  building  to  additional 
liabilities  and  its  owner  to  increased  risks.  To  this  ex- 
tent it  is  more  than  remediaL 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny County. 

Scire  facias  sur  mechanic's  lien,  filed  October 
i3>  1S761  by  R.  H.  Wilson,  a  sub-contractor, 
against  B.  L.  Fahnestock,  owner,  and  A.  J.  Fair, 
contractor,  for  "paint  and  materials  done  and 
furnished  within  six  months  past,  for  and  about 
the  erection  and  construction"  of  one  of  three 
certain  described  buildings. 

The  bill  of  particulars  annexed  to  the  claim 
was  as  follows : — 

Allegheny  City,  Oct.  6,  1876. 
Mr.  A.  J.  Fair,  for  B.  L.  Fahnestock, 

To  R.  H.  Wilson,  Dr. 
July  26.  To  painting  and  glazing  warehouses 
on  Fourth  Avenue,  for  B.  L.  Fahne- 
stock, by  contract  .         .        .    |88o  00 
"     «     II  lighu  of  glass  extra,  12x36,  50  cts.  550 
*•     **     To  painting  three  skylights,  extra,  I3 

each 9  00 


$894  50 
On  April  18, 1877,  the  defendant,  Fahnestock, 
filed  an  affidavit  of  defence  denying  the  validity 
of  the  first  item  in  the  bill  and  admitting  the  two 
other  .items,  tendered  judgment  for  I4.84,  with 
interest  from  October  i,  1876.  Thereafter  he 
moved  to  strike  off  the  said  item  of  ;(88o  for 
insufficiency  of  description,  which  motion  the 
Court  refused.  A  scire  &cias  was  then  issued, 
and  on  December  20,  1878,  in  response  to  a  rule 
to  plead,  Fahnestock  demurred  to  the  item  of 
$SSoy  "because  the  same  does  not  set  out  the 
nature  or  kind  of  work  done,  or  the  kind  and 
amount  of  materials,  nor  the  time  when  the  same 
were  furnished;"  and  again  tendered  judgment 
Vol.  IX.— 25 


as  before,  with  costs  up  to  that  time.  The  de- 
murrer was  overruled,  and  the  defendant  pleaded 
specially,  setting  forth  the  insufficiency  of  the 
item  objected  to. 

On  June  19,  1879,  the  case  being  at  issue,  the 
Court  made  the  following  order,  which  was  en- 
tered on  the  mechanics'  lien  docket :  "On 
motion  of  A.  C.  Patterson,  attorney  of  the  plain- 
tiff, leave  is  granted  to  the  plaintiff  to  amend  his 
bill  of  particulars  in  lien  filed  in  above  case,  and 
more  fully  itemize  work  embraced  in  the  lien  in 
the  above  case.**     Per  Curiam. 

The  defendant  then  filed  the  following  paper, 
viz. : — 

Supplemental  hill  of  items,  as  authorized  to  he  filed  hy 
leave  of  Court  granted  in  No.  30,  July  Term,  1877,  un- 
der the  Act  of  Assembly  of  1879. 

A.  C.  Patterson, 
July  26,  1876.  Attorney  for  Plaintiff, 

Mr.  A.  J.  Fair,  for  B.  L.  Fahnestock's  Buildings, 

To  R.  H.  Wilson,  Dr. 
1876. 
July  26.  21  panes  of  plate-glass,  for  building  .    ^25  00 
Pittsburgh  glass,  for  skylight     .         .       .3500 

Paints,  oils,  etc 165  00 

55  00 


To  18X  days*  woric 

To  reghizing  1 1  lights  of  glass,  50  cts. 

each 

To  painting  old  skylights . 

\ 


5  50 
9  00 


Cr.  By  500  lbs.  white  lead 


*894  50 
50  00 

^44  50 

Before  the  trial  the  defendant  moved  to  strike 
off  the  supplemental  bill,  as  having  been  filed 
without  authority  of  law.  The  motion  having 
been  denied,  cotmsel  agreed  upon  a  special  ver- 
dict, in  favor  of  the  plaintiff,  for  I350.22,  sub- 
ject to  the  opinion  of  the  Court  upon  the  follow- 
ing questions : — 

(ist)  Was  it  competent  for  the  Court  to  allow 
the  supplemental  bill  of  items,  filed  June  27, 
1879,  J^d  provided  for  by  order  of  June  19, 
1879,  to  be  filed? 

(2d)  Whether  said  amendment,  if  allowed,  is 
sufficient  to  entitle  the  plaintiff  to  recover? 

The  jury  found  accordingly. 

The  Court,  Ewing,  P.  J.,  decided  both  ques- 
tions in  favor  of  the  plaintiff,  and  directed  judg- 
ment to  be  entered  on  the  verdict.  To  which 
the  defendant  excepted  and  took  this  writ,  assign- 
ing the  said  action  of  the  Court  for  error. 

Oliver  and  Rodgers,  for  the  plaintiff  in  error. 

The  amendment,  as  allowed  in  this  case,  is 
not  within  the  purview  of  the  Act  of  June  1 1 , 
1879  (P-  L.  122).     That  Act  is  not  retroactive. 
McCay's  Appeal,  I  Wr.  125, 
Sutton  V,  Clark  et  al.,f  W.  N.  C.  437. 
Ashman  v.  Mcllvaine,  8  Id.  309. 

The  Act  can  only  be  construed  as  retroactive 
by  reading  into  it  words  referring  to  past  time  ^ 
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thus  doing  violence  to  the  rules  of  construction 
and  to  the  constitutional  rights  of  the  defendant. 

Latnbertson  et  al,  v.  Hogan,  2  Barr,  22. 

Potter's  Dwarris  on  Statutes,  162. 

McCabe  v,  Emerson,  6  Har.  ill. 

Becker's  Appeal,  27  Pa.  St.  55. 

W.  Br.  Boom  Co.  r.  Dodge,  31  Id.  285-8. 

Bates  V,  Koch,  6  Barr,  476. 

Ogle  V.  S.  &  Ml  p.  T.  Co.,  13  S.  &  R.  256. 
The  amended  specification  is  insufficient. 

Lee  V,  Burke,  16  P.  F.  S.  336. 

Russell  V.  Bell,  8  Wr.  47. 

Shields  v.  Garrett,  5  W.  N.  C.  120. 
A.  C,  Patterson,  contra. 
The  preamble  and  the  language  of  the  whole 
Act  in  question  indicate  the  design  of  the  Legis- 
lature to  extend  the  rights  of  the  claimants  in 
mechanics'  liens,  just  as  it  did  of  parties  in  other 
cases  when  it  enacted  the  Statute  of  Amend- 
ments, in  1 806.  The  former  Act  being  remedial, 
it  should  receive  the  same  liberal  construction 
that  has  been  given  to  the  latter. 

Com.  V.  Dillon,  11  Smith,  488. 

Oct.  18,  1880.  The  Court.  The  claim  was 
filed  Oct.  13, 1876,  and  was  defective.  There- 
fore,  by  the  terms  of  the  statute  which  cre- 
ated the  lien,  it  expired  at  the  end  of  six  months 
from  the  time  the  work  was  done  and  materials 
were  furnished.  More  than  two  years  after  the 
lien  died,  an  attempt  wa^  made  to  restore  it  to 
life  by  an  amendment.  Whether  it  was  com- 
petent for  the  Court  to  waive  the  lien,  is  the 
first  question  reserved. 

A  mechanic's  lien  on  a  building  is  entirely 
statutory,  a  privilege  not  of  common  right,  and 
is  in  addition  to  the  common  law  remedies  which 
belong  to  all  citizens.  While  the  lien  continues, 
and  after  it  falls,  the  claimant,  notwithstanding 
his  special  boon,  is  entitled  to  the  same  remedies 
as  other  laborers  and  vendors,  for  recovery  of 
his  debt.  The  remedies  remain  whether  the  claim 
filed  be  perfect  or  faulty,  or  none  be  filed  at  all. 
The  favor  is  not  merely  a  remedy  by  suit,  it  is  a 
lien  on  property  from  the  commencement  of  the 
work,  a  valuable  right,  preferring  the  claimant 
before  other  creditors,  and  often  compelling  one 
man  to  pay  another's  debts.  Its  enforcement  is 
by  proceedmg  in  rem.  Where  the  clamaint  is 
a  sub-contractor,  it  is  no  defence  for  the  owner 
of  the  building  to  show  that  he  has  fully  paid  the 
party  with  whom  he  contracted.  Such  a  right 
existing  at  the  time  the  work  ivas  done  or  ma- 
terials furnished  cannot  be  taken  from  the  claim- 
ant by  repeal  of  the  statute,  nor  impaired  by 
pretence  of  changing  remedies.  It  has  been  re- 
peatedly held  that  the  Legislature  has  no  power 
to  take  away  vested  rights.  Like  principle  for- 
bids imposing  the  corresponding  liability  on  spe- 
cific property  or  its  owner,  where  they  are  free. 
A  defunct  lien  drops  from  the  property,  leaving 
it  free  as  if  the  lien  had  never  attached. 


Prior  to  the  Act  of  June  11, 1879  (P.  L.  122), 
no  contract  was  made  with  reference  to  its  pro- 
visions ;  since,  of  course,  it  is  altogether  different 
That  Act  is  now  a  part  of  the  Mechanic's  Lien 
Law.     In  one  sense  it  is  remedial,  in  another  it 
confers  an  important  right  on  the  claimant,  and 
subjects  the  building  to  additional  liabilities,  and 
its  owner  to  increased  risks.    Just  to  the  extent 
of  these  rights  and  liabilities,  is  the  Act  more  than 
remedial.    If  applicable  to  claims  which  existed 
before  its  enactment,  this  case  illustrates  its  o^ 
ration,  namely,  the  resurrection  of  a  lien  and 
placing  it  upon  a  building  and  appurtenant  land, 
so  that  the  owner  must  lose  his  property  or  pay 
a  debt  he  never  contracted.    Aside  from  any 
constitutional  question,  the  Act  comes  within 
the  rule,  <^that  a  statute  shall  always  be  inter- 
preted so  as  to  operate  prospectively,  and  not 
retrospectively,  unless  the  language  is  so  dear 
as  to  preclude  all  question  of  the  intention  of  die 
Legislature. "     '  *  Retrospective  laws  generally,  if 
not  universally,  work  injustice,  and  ought  to  be 
so  construed  only  when  the  mandate  of  the  Leg- 
islature is  imperative."    (Taylor  v.  Mitchell,  7 
P.  F.  S.  209.)    A  statute  will  not  be  heM  un- 
constitutional if  it  admit  of  an  interpretation  not 
in  conflict  with  the  Constitution.     Were  this  Act 
purely  remedial,  it  might  be  held  applicable  to 
cases  pending  at  its  passage.    Its  language  is  by 
no  means  imperative  that  it  shall  be  retroactii-e, 
and  without  violence  may  be  construed  to  operate 
prospectively  only.     This  must  have  been  the 
legislative  intent. 

The  first  reserved  question,  being  decided  in 
the  negative,  disposes  of  the  case,  and  we  express 
no  opinion  upon  the  second. 

Judgment  reversed ;  and  now  judgment  in  favor 
of  the  plaintiff  for  Is. 86  with  interest  from  date  of 
verdict  and  costs  accrued  up  to  April  18,  1877. 

Opinion  by  Trunkey,  J. 


Oct  &  Nov.  '80, 128.  Oct  4f  »^ 

Lehman  et  al.  v.  Howley. 

Practice — Power  of  Courts  to  make  rules — ^ed- 
mcnt — Pule  of  Court  requiring  defendant  U 

file  abstract  of  title ^  in  default  of  which  plc^- 
tiff  may  have  judgment  if  his  abstrcut,  duh 

filedy  shows  a  good  prima  facie  title —  VaUditj 
of. 

It  is  within  the  general  powers  of  the  Cooits  of  Gnznsoa 
Pleas  to  provide  t^  rule,  that,  upon  failnre  of  adefendast 
in  ejectment  to  file  within  a  certain  time  an  abstract  of 
title  or  a  statement  of  facts  upon  which  he  relies,  the 
plaintiff  shall  be  entitled  to  a  judgment  such  as  is  war- 
ranted by  the  facts  set  out  in  the  abstract  and  statcmrM 
which  he  is  abo  by  the  same  rule  required  to  file. 
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To  entitle  the  plaintiff  to  such  a  judgment  his  abstract 
of  title  or  statement  of  facts  must  make  out  a  good  prima 
facie  case. 

Accordingly,  where  the  plaintiifs  abstract  traced  his 
title  back  to  a  deed  of  partition,  but  did  not  show  title  in 
the  parties  to  such  deed,  and  the  Court  entered  judgment 
against  the  defendant  in  default  of  his  filing  the  necessary 
statement : 

Held^  to  be  error. 

Error  to  theCommon  Pleas  No.  2,  of  Allegheny 
County. 

Ejectment,  brought  Dec.  31,  1879,  by  Martin 
Howley  against  Henry  Lehman  and  T.  H.  B. 
Patterson,  for  a  tract  of  land  in  the  possession 
of  Lehman  as  tenant  of  Patterson. 

The  writ  was  duly  served  on  the  defendant 
Lehman,  for  whom  an  appearance  de  dene  esse 
was  entered,  and  a  return  of  non  est  inventus 
made  as  to  Patterson.  The  praecipe  contained  a 
description  of  the  premises,  and  averred  **the 
right  of  possession  or  title  to  be  in  the  plaintiff," 
who,  in  pursuance  of  a  rule  of  Court,  filed,  with* 
in  proper  time,  an  abstract  of  title,  deducing  tide 
to  him,  by  mesne  conveyances  and  judicial  pro- 
ceedings, starting  with  the  following  deed  of 
partition,  viz. : — 

Deed  of  partition,  between  William  Fhilipps,  C.  B.  M. 
Smith  and  John  Brown,  dated  August  14,  1858.  Ac- 
knowledged August  17, 1858.  Recorded  Anyp:ust  23d,  in 
Deed  B^k,  vol.  134^357,  in  Recorder's  Office  of  Alle- 
gheny County,  in  which  deed  the  property  described  in 
•  prxcipe  is  allotted  to  William  Fhilipps. 

The  rule  of  Court  is  as  follows : — 
Rule  89,  Sec.  i.  "In  all  actions  of  ejectment  here- 
after brought,  it  shall  be  the  duty  of  the  plaintiff,  either 
by  himself,  his  agent  or  attorney,  to  file  in  the  office  of 
the  prothonotary  of  this  Court,  on  or  before  the  first  day 
of  the  term  to  which  the  writ  is  returnablo,  a  statement 
containing  a  description  of  the  land,  together  with  the 
number  of  acres  and  the  proportion  thereof  which  he 
claims,  and  an  abstract  of  the  title  on  which  he  relies  for 
his  recovery,  whether  the  same  be  in  writing  or  otherwise; 
and,  where  the  same  is  matter  of  record,  a  reference  there- 
to. And  the  defendant  shall  plead  not  guilty,  and  enter 
his  defence,  if  any  he  hath,  for  the  whole  or  any  part 
thereof  before  the  next  term;  and  at  the  time  of  entering 
his  plea  he  shall  by  himself,  his  attorney  or  agent,  file  a 
statement  containing  an  abstract  of  the  title  or  facts  on 
which  he  relies  for  his  defence,  whether  the  same  be  in 
writing  or  otherwise;  and  where  the  tame  is  matter  of 
record,  a  reference  thereto,  together  with  a  specification 
of  so  much  of  the  plaintiff's  title  as  he  denies,  and  so  much 
thereof  as  is  not  denied  shall  be  deemed  admitted,  and  at 
the  trial  the  evidence  shall  be  confined  to  the  facts  re- 
spectively denied  by  Uie  parties." 

Sec  2.  <*  On  failure  of  the  plaintiff  to  file  an  abstract  and 
statement,  as  required  by  the  first  section  of  this  rule, 
judgment  of  nonpros,  shall  be  entered  by  the  prothonotary 
on  praecipe  of  defendant's  attorney,  or  the  like  judg- 
ment maybe  entered  on  motion  in  open  court.  The 
(ulure  of  the  defendant  to  file  the  abstract  and  statement 
required  by  this  rule  shall  be  deemed  a  confession  of  the 
truth  of  the  facts  set  forth  by  the  plaintiff,  and  that  he  has 
no  defence  thereto.  And  thereupon,  on  motion  in  open 
court,  the  plaintiff  shall  be  entitled  to  such  judgment  as 
may  be  warranted  by  the  facts  set  out  in  the  abstract  and 
t  filed  by  the  plaintiff." 


The  defendant  having  failed  to  file  the  ab- 
stract or  statement  required  by  the  same  rule, 
the  plaintiff  moved  for  judgment,  whereupon  the 
Court  made  the  following  order,  viz. :  ' '  And  now, 
to  wit,  April  17,  1880,  it  appearing  to  the  Court 
that  the  defendant  has  failed  to  ^le  an  abstract 
of  title  and  statement  of  defence,  as  required  by 
the  rules  of  Court,  and  it  further  appearing  to 
the  Court,  from  the  abstract  of  title  and  state- 
ment filed  by  the  plaintiff,  that  the  plaintiff  is  en- 
titled to  recover  the  premises  described  in  the 
writ  from  the  defendant,  it  is  ordered  that  judg- 
ment be  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  premises  described 
in  this  writ  with  costs.     Per  Curiam." 

The  defendant  then  took  this  writ,  and  assigned 
for  error  the  above  action  of  the  Court. 

W.  S,  Wilson  and  /.  S.  Ferguson,  for  the 
plaintiff  in  error. 

The  judgment  is  erroneous,  because  it  does 
not  appear  upon  the  plaintiff's  own  showing 
that  he  was  entitled  to  the  possession  of  the 
premises  in  dispute.  The  mere  issuing  of  the 
writ  implies  an  adverse  possession  in  the  defend- 
ant. The  plaintiff  has  not  alleged  that  he  or 
any  of  those  under  whom  he  claims  were  ever 
seised  of  the  land  in  dispute.  He  does  not  aver 
that  he  and  the  defendant  claim  under  the  same 
title,  and  does  not  trace  his  title  back  to  a  com- 
mon source.  He  does  not  show  tide  out  of  the 
Commonwealth  and  vesting  regularly  in  him. 
He  does  not  allege  the  defendsmt  to  have  been 
a  mere  intruder.  He  did  not,  therefore,  upon 
his  own  abstract,  make  out  such  a  title  as  would 
entitle  him  to  recover.  The  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  and  not 
the  weaJmess  of  the  defendant's. 
Covert  V,  Irwin,  3  S.  &  R.  288. 

No  Act  of  Assembly  authorized  the  Court  to 
enter  judgment  by  default  against  a  defendant  in 
ejectment  who  had  appeared.  While  the  Act  of 
March  21,  1806,  directs  that  "the  defendant 
shall  enter  his  defence  if  any  he  hath  .  .  . 
before  the  next  term,"  it  provides  no  penalty  for 
not  so  doing. 

The  Act  of  Dec.  5,  i860  (P.  L.  of  1861, 
Appendix,  844),  limits  the  power  of  the  Court 
where  an  appearance  has  been  entered, 

y.  W.  Overy  contra. 

The  plaintiff  below,  in  his  abstract,  shows  the 
title  ta  have  been  in  the  parties  under  whom  he 
claims  for  more  than  twenty-one  years  prior  to 
the  bringing  of  the  suit,  and,  in  the  praecipe  and 
statement  filed,  he  averred  that  the  right  of  pos- 
session or  title  to  the  premises  was  in  him  and  not 
in  the  defendant.  The  Court  below  adjudged 
that  the  facts  set  forth  by  the  plaintiff  were  suffi- 
cient to  entitle  him  to  judgment  under  the  rule, 
and  this  Court  will  not  interfere,  as  the  Common 
Pleas  Courts  are  the  most  proper  judges  of  the 
extent  and  application  of  their  own  rules. 
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Snyder  v,  Bauchman,  8  S.  &  R.  336. 
In  addition  to  the  general  powers  of  the  Court 
to  make  the  rule  in  question,  express  authority 
is  conferred  by  Acts  of  Assembly. 

Snyder  v,  Bauchman,  supra. 

Vanatta  v,  Anderson,  3  Binney,  417. 

Act  of  Tune  16, 1836,  Purd.  Dig.  233,  pi.  136. 

Act  of  May  24,  1878,  P.  L.  135. 
The  Act  of  Dec.  5,  i860,  does  not  limit  the 
pov/er  of  the  Court  in  the  premises.  The  Act  is 
not  mandatory,  and  it  leaves  it  optional  with  the 
Court  to  direct  a  plea  to  be  entered  in  default 
of  an  appearance. 

Oct.  18,  1880.  The  Court  (after  quoting 
the  rule,  supra).  The  power  of  the  Court  to 
make  and  enforce  such  a  rule  as  this  cannot  be 
doubted.  The  right  to  make  rules  for  the  regu- 
lation of  their  practice  is  included  in  the  general 
powers  of  the  Courts  of  Common  Pleas.  (Van- 
atta V.  Anderson,  3  Bin.  417  ;  Snyder  v,  Bauch- 
man, 8  S.  &  R.  336.)  But  in  addition  to  this 
inherent  authority,  express  power  is  given  by  the 
Acts  of  June  16,  1836,  and  May  24,  1878,  the 
former  of  which  provides  that  the  Courts  of  Com- 
mon Pleas  shall  have  full  power  and  authority  to 
establish  such  rules  for  regulating  the  practice 
thereof  respectively,  and  for  expediting  the  de- 
termination of  suits,  causes,  and  proceedings 
therein,  as  in  their  discretion  they  shall  judge 
necessary  and  proper,  provided  that  such  rules 
shall  not  be  inconsistent  with  the  Constitution 
and  laws  of  this  Commonwealth ;  and  the  latter 
declares  that  said  Courts  shall  have  full  power  to 
make  all  necessary  rules  and  regulations  for  the 
transaction  of  all  business  brought  before  them. 

The  rule  under  consideration  is  clearly  not  in 
conflict  with  any  of  the  provisions  of  the  Consti- 
tution, or  the  law  relating  to  actions  of  ejectment, 
or  any  other  Act  of  Assembly.  It  follows,  there- 
fore, that  the  Court  had  full  power  and  authority 
to  adopt  the  rule.  Its  provisions  are  just  and 
reasonable,  and  their  enforcement  will  greatly 
expedite  and  facilitate  the  administration  of  jus- 
tice by  eliminating  matters  about  which  there  is 
really  no  dispute,  and  thus  narrowing  the  con- 
troversy to  such  questions  as  are  actually  involved 
in  the  case.  When,  as  is  frequently  the  case, 
the  plaintififin  ejectment  is  required  to  show  title 
out  of  the  Commonwealth,  and  then  trace  it 
down  to  himself  through  numerous  mesne  con- 
veyances, judicial  proceedings,  etc.,  much  time 
is  often  consumed  to  no  good  purpose,  and  fre- 
quently technical  difficulties  unexpectedly  arise 
and  impede  a  fair  and  speedy  trial  on  the  merits. 
The  rule  contemplates  that  the  plaintiffs  abstract 
will  present  facts,  which  if  true,  will  warrant  the 
Court  in  adjudging  that  the  right  of  possession  or 
title  is  in  him  and  not  in  the  defendant;  and  if 
the  latter  appears  but  fails  to  file  the  required 
abstract,  the  facts  properly  averred  by  the  plain- 


tiff are  taken  to  be  true.  The  fact  that  the  writ 
was  properly  served  on  the  defendant  Lehman, 
and  so  returned  by  the  sheriff,  gave  the  appear- 
ance de  bene  esse  by  his  attorney,  full  effect  as  a 
general  appearance,  and  he  was  clearly  in  de- 
fault, in  not  filing  the  abstract  and  statement  re- 
quired by  the  rule.  This  entitled  the  plaintiff  to 
judgment,  provided  it  was  warranted  by  the  facts 
set  out  in  his  abstract  and  statement. 

The  contention  of  the  plaintiff  in  error  is  that 
2i  prima  f  acie  czs^f  entitling  the  plaintiff  to  judg- 
ment, was  not  presented,  and  in  this  we  think 
he  is  right.  Upon  his  own  showing,  it  does  not 
appear  that  the  plaintiff"  below  is  entided  to  pos- 
session of  the  premises  in  dispute.  No  principle 
is  better  settled  than  that  a  plaintiff  in  ejectment 
must  recover,  if  at  all,  on  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  the  defend- 
ant's. (Covert  V.  Irwin,  3  S.  &  R.  283.)  The 
foundation  of  plaintiffs  title,  as  exhibited  by  his 
abstract,  is  a  deed  of  partition  dated  August  14, 
1858,  between  William  Phillips,  C.  B.  M.Smith, 
and  John  Brown,  by  which  the  property  in  dis- 
pute was  allotted  to  William  Phillips,  who  in 
December  of  the  same  year  conveyed  the  same 
to  Jacob  Daniel,  who  in  1874  mortgaged  the 
same  to  Isaac  M.  Pennock,  who  subsequentlj 
assigned  the  mortgage  to  the  plaintiff  below.  It 
is  further  shown  by  the  abstract,  tliat  by  proceed- 
ings on  the  mortgage,  judgment  was  obtained, 
and  the  premises  were  sold  by  the  sheriff,  and 
duly  conveyed  to  the  plaintiff  on  Oct.  11,  1879. 
Proper  references  are  given  to  the  records  of  the 
deed,  mortgage,  and  judicial  proceedings  which 
form  the  several  links  in  the  chain  of  title  thus 
presented ;  but  it  does  not  appear  from  anything 
contained  in  the  abstract,  how  or  from  whom  the 
parties  to  the  deed  of  partition  acquired  title,  or 
that  they,  or  any  of  the  parties  under  whom  the 
plaintiff  claims,  were  ever  seised  of  the  land  in 
dispute,  or  at  any  time  in  possession  thereof; 
nor  does  it  appear  that  the  defendant  below 
claims  under  the  same  title  as  the  plaintiff,  or 
that  their  titles  have  a  common  source.  In  short, 
assuming  all  that  is  presented  by  the  abstract  to 
be  true,  it  fails  to  show  title  out  of  the  Common- 
wealth, and  in  the  plaintiff  or  any  of  those  under 
whom  he  claims.  It  is  very  clear  that  if  all  the 
facts  set  forth  were  proved  on  the  trial  of  his 
action,  he  would  not  be  entitled  to  a  verdict. 

It  is  contended,  however,  that  the  statement 
in  the  praecipe,  that  the  right  of  possession  or 
title  is  in  the  plaintiff,  and  not  in  the  defendant, 
is  a  sufficient  averment.  It  is  certainly  an  un- . 
qualified  assertion  of  tide  in  himself,  but  it  is  a 
legal  conclusion,  and  not  a  statement  of  fac^ 
from  which  the  Court  could  say  that  the  right  of 
possession  was  in  him  and  not  in  the  defendant. 
The  rule  of  Court  contemplates  a  brief  statement 
of  facts  upon  which  the  Court  may  base  its  judg- 
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ment.  In  other  words,  the  plaintiff  must  exhibit 
in  his  abstract,  a  prima  facie  case,  based  upon 
Daicts  distinctly  averred. 

Judgment  reversed  and  a  procedendo  awarded. 

Opinion  by  Sterrett,  J. 


Oct  &  Nov.  *8o,  152. 

Scott  Township  v, 


Oct.  15,  i38o. 
Montgomery. 


Negligence — Roads,  highways,  and  bridges — 
Failure  of  township  authorities  to  provide 
proper  guards  along  the  roads — Damages — 
Measure  of 

Townships,  as  well  as  other  municipalities,  are  bound 
to  keep  their  public  roads  in  a  safe  condition. 

If  a  public  road,  running  through  a  township,  is  so  dan- 
gerous by  reason  of  its  proximity  to  a  precipice,  that  com« 
men  prudence  requires  extra  precaution  in  order  to  secure 
safety  to  travellers,  the  township  is  bound  to  use  such  pre- 
caution, and  the  omission  to  do  so  is  negligence. 

Even  if  a  township  is  not  a  corporation  proper,  such  as 
a  city  or  borough,  nor  invested  with  power  to  tax  for  road 
purposes  beyond  one/^r  centum  on  the  county  valuation, 
it  is,  nevertneless,  bound  to  erect  walls  or  barriers  along 
the  sides  of  its  roads,  if  that  is  necessary  to  the  safety  of 
travellers. 

The  Court  below  affirmed  the  following  point :  "  If  the 
jury  find  for  the  plaintiff,  they  should  allow,  in  estimating 
damages,  not  only  for  the  direct  expenses  incurred  by 
the  plainti€f  by  reason  of  the  injury,  but  also  for  tlie  pri- 
vation and  inconvenience  he  is  subjected  to,  and  for  the 
pain  and  suffering  he  has  already  endured,  bodily  and 
mental,  and  which  he  is  likely  to  experience,  as  well  as 
the  pecuniary  loss  he  has  sastnined,  and  is  likely  to  sus- 
tain during  Uie  remainder  of  his  life,  from  his  disabled 
condition  :*' 

Neld^  that  the  measure  of  damages  was  correctly  stated. 

Error  to  the  Common  Fleas  No.  i,  of  Alle- 
gheny County. 

Case,  by  John  M.  Montgomery  against  the 
township  of  Scott,  to  recover  damages  for  inju- 
ries suffered  by  the  plaintiff  through  the  alleged 
negligence  of  tiie  township  officers. 

Upon  the  trial,  before  Coluer,  J.,  the  follow- 
ing fects appeared :  On  July  5, 1872,  the  plaintiff 
was  driving  in  a  buggy  along  a  public  road  in 
Scott  Township,  AUegheny  County,  when  his 
horse  shied,  from  some  unknown  cause,  and  ran 
off  the  road,  down  the  hillside,  taking  the  buggy 
and  its  occupants  along,  and  permanently  injur- 
ing the  plaintiff.  The  road  at  the  place  where 
the  accident  occurred  runs  along  the  side  of  a 
hill,  and  is  bounded  on  one  side  by  a  fence  in- 
closing a  cultivated  field;  on  the  other  side, 
where  the  accident  occurred,  is  a  precipitous 
descent  of  about  40  feet,  and  it  was  admitted  that 
there  was  no  fence  or  barrier  of  any  kind  along 
the  edge  of  this  side  of  the  road.  The  road  had 
been  opened  as  a  public  road  under  an  order  of 


Court  in  1836,  and,  at  the  time  of  the  accident, 
was  otherwise  in  good  condition.  It  did  not  ap- 
pear that  it  had  ever  been  fenced  at  this  point, 
and  there  was  evidence  tliat  no  accident  had 
ever  before  happened  there. 

Tliat  part  of  Allegheny  County,  south  of  the 
Ohio  and  Monongahela  rivers,  including  Scott 
Township,  is  broken,  uneven,  and  very  hilly,  so 
that  fully  one-fourth  of  the  40  miles  of  public 
roads  in  the  township  is  laid  out  along  hillsides 
and  declivities,  and  it  has  never  been  the  custom 
to  construct  barriers  along  the  side  of  these 
roads. 

Plaintiffs  coimsel  requested  the  Court  to 
charge,  inter  alia : — 

(i)  If  the  jury  find  that  the  public  road,  where 
the  accident  occurred,  was  so  dangerous  by  rea- 
son of  its  proximity  to  a  precipice  tliat  common 
prudence  required  extra  precaution,  in  order  to 
secure  safety  to  travellers,  the  township  was  bound 
to  use  such  precaution,  and  the  omission  to  do 
so  was  negligence.  Answer,  Affinjaed  as  a 
general  proposition. 

(7)  If  the  jury  in  view  of  all  the  evidence 
find  for  the  plaintiff,  they  should  allow  in  esti- 
mating the  damages  not  only  for  the  direct  ex- 
penses incurred  by  the  plaintiff  by  reason  of  the 
injury,  but  also  for  the  privation  and  inconven- 
ience he  is  subjected  to,  and  for  the  pain  and 
suffering  he  has  already  endured,  bodily  and 
mental,  and  which  he  is  likely  to  experience,  as 
well  as  the  pecuniary  loss  he  has  sustained,  and  is 
likely  to  sustain  during  the  remainder  of  his  life, 
from  his  disabled  condition.     Affirmed, 

The  defendant's  counsel  requested  the  Court 
to  charge,  inter  alia:  That  Scott  Township,  not 
being  a  corporation  proper,  such  as  a  city  or 
borough,  nor  invested  with  power  to  tax  itself 
for  road  purposes  beyond  one  per  centum  on  the 
county  valuation,  is  not  bound  to  erect  walls  or 
barriers  along  the  sides  of  its  road.  Answer. 
Refused  and  reserved. 

Verdict  for  the  plaintiff  for  ^7000,  subject  to 
the  point  reserved.  Afterwards  the  Court  en- 
tered judgment  for  the  plaintiff  upon  the  reserved 
point,  whereupon  the  defendant  took  this  writ, 
assigning  for  error,  inter  alia^  the  answers  to 
plaintiff's  points,  and  the  entering  of  judgment 
for  plaintiff  on  the  question  of  law  reserved. 

Malcolm  Hay  zxA  Jacob  H,  Miller  (with  them 
W.  D.  Porter  and  A.  McBride)^  for  plaintiff  in 
error. 

Townships  are  only  liable  for  the  condition  of 
their  public  roads  by  and  under  the  Act  of  June 
13, 1836  (P.  L.  555).  That  Act  was  intended  as 
a  certain  guide  for  the  supervisors,  most  of  them 
plain  and  unlearned  men,  and  specifies  their  du- 
ties with  great  detail  and  particularity.  It  re- 
quires only  that  the  roads  be  **  effectually  opened 
and  constantly  kept  in  repair,"  and  <' clear  of  all 
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impediments  to  easy  and  convenient  passing  and 
travelling."  The  statute  did  not  require  fencing 
as  an  element  of  original  construction,  and  it  is 
not  required  as  repair.  Repair  here  means  that 
the  TOzA'bed  must  be  kept  in  proper  condition, 
not  that  costly  barriers  must  be  erected  along  the 
sides  of  the  roads.  In  all  of  the  cases  in  which 
townships  have  been  held  liable,  the  facts  show 
that  the  road-bed  itself  was  out  of  repair,  and  not 
clear  of  impediment,  as  the  statute  required. 

A  very  different  measure  of  duty  is  imposed 
upon  townships  from  that  which  is  imposed  upon 
cities  and  boroughs;  the  one  being  only  a 
^<7x/-corporation,  with  very  limited  powers  and 
duties,  and  the  others  being  corporations  of 
vastly  larger,  though  differing,  powers,  and  hav- 
ing jurisdiction  and  control  over  their  streets, 
enabling  them  to  construct  and  supervise  them 
much  more  efficiently,  and  containing  popula- 
tion and  possessing  means  which  impose  larger 
responsibilities. 

Dillon  on  Mun.  Corp.,  sec.  761,  762,  763,  786. 
Borough  of  PitUton  v.  Hart,  8  Norris,  389. 
Perry  Township  v,  John,  29  Sm.  412. 
Graffins  v,  Comm.,  3  Pa.  504. 
When  the  Court  below  instructed  the  jury 
that  they  should  allow  in  estimating  the  damages 
not  only  for  the  mental  pain  which  plaintiff  had 
already  endured,  but  also  for  that  which  he  was 
likely  to  experience  during  the  remainder  of  his 
life,  it  left  the  whole  matter,  without  possibility 
of  evidence,  open  to  their  unlimited  imagina- 
tion. 
JT.  Weir  {R.  M.  Gibson  with  him),  contra. 
There  is  no  distinction,  either  in  reason  or 
authority,  between  cities,  boroughs,  and  town- 
ships, or  between  streets,  bridges,  and  roads.     It 
inaJces  no  difference  from  what  cause  the  dan- 
gerous condition  arose,  whether  from  the  want 
of  repairs  to  the  bed  of  the  road  or  street,  or 
from  the  want  of  protection  in  case  of  close 
proximity  to  dangerous  precipices.     The  mean- 
ing of  the  Act  is  that  they  shall  be  kept  in  such 
condition  as  may  be  necessary  for  the  safety  of 
the  travelling  public.     Having  failed  in   their 
duty  in  this  regard,  the  township  is  liable. 

Lower  Macungie  Township  v,  Merkhoffer,  21  Sm. 

276. 
Mahanoy  Township  v.  SchoUy,  3  Nor.  136;  S.  C, 

4  Weekly  Notes,  134. 
Ciqr  of  Scranton  v.  Dean,  2  Weekly  Notes,  467. 
Hey  V,  Philadelphia,  31  Sm.  44;  S.  C,  2  Weekly 
NoTAs,  465. 

October  25,  1880.  The  Court,  We  think 
this  case  was  rightly  tried  and  submitted  to  the 
jury.  Under  the  numerous  decisions  of  this 
Court  on  the  liability  of  municipalities  for  inju 
ries  resulting  from  negligence  in  not  having 
dangerous  places  on  roads  properly  guarded,  the 
learned  Judge  could  not  have  answered  the 
points  presented  to  him  otherwise  than  he  did. 


Many  of  these  cases  were  cases  of  townships. 
We  see  nothing  in  the  point  made  and  reserved 
as  to  the  taxable  ability  of  the  defendants. 
Judgment  was  rightly  entered  upon  it  for  the 
plaintiff. 

The  measure  of  damages  was  correctiy  stated. 
(Pennsylvania  and  Ohio  Canal  Co.  v.  Graham, 
13  P.  F.  Smith,  290.) 

Per  Curiam.    Judgment  affirmed. 

Green,  J.,  absent. 

\Cf,  Act  of  May  25,  1878,  Purd.  Dig.,  SuppleiMtt, 
2163.  As  to  measure  of  damages,  cf,  Mansfield  Co.  p. 
McEnery,  8  W.  N.  C.  81.] 


May,  '80,  6.  May  24, 1880.      I 

Union  Township  v.  Gibboney. 

Township  supervisors —  Their  powers  and  dudet 
—  When  one  of  several  supervisors  may  bind 
the  township — Roads,  highways,  and  bridges 
— Status  of  townships  as  municipal  corpora* 
tions. 

One  of  several  township  supervisors  may  bind  the  town- 
ship in  merely  ministerial  matters,  within  the  scope  of  his 
duty ;  but  the  consent  of  a  majority,  given  at  a  r^nUHy 
convened  meeting  of  the  board,  is  necessary  in  all  matten 
requiring  deliberation,  consultation,  and  judgment. 

The  ordinary  repairs  of  roads  and  bridges  are  classed 
with  ministerisd  duties,  but  the  law  contemplates  that  this 
work  shall  be  paid  for  by  the  road  tax  which  the  tu- 
payers  may  work  out. 

Whether  a  debt  should  be  contracted  for  such  ordfaiary 
repairs,  is  a  matter  for  deliberation  and  judgment,  and  the 
jomt  action  of  the  supervisors,  acting  within  their  voy 
limited  power  to  contraa  debts,  is  necessaiy  to  tund  the 
township. 

Two  supervisors  divided  their  township  into  sectioBS 
each  assuming  the  repairs  of  the  roads  of  one  section ;  one 
supervisor  issued  to  road  laborers  orders  on  a  storekeeper 
for  "  goods,"  to  be  charged  to  the  township,  to  the  exteat 
of  several  hundred  dollars,  which  orders  were  hoooredby 
the  storekeeper,  who  afterwards  brought  suit  thereos 
against  the  township: 

Held^  that  it  was  error  to  admit  the  orders  in  evidence, 
and  to  instruct  the  jury  that  the  orders  were  binding  on 
the  township. 

The  corporate  status  of  counties  and  townships,  their 
powers  and  duties,  and  the  powers  of  road  supctrisoc, 
considered  by  Trunkey,  J. 

Error  to  the  Common  Pleas  of  Mifflin  Coraty. 
Assumpsit,  by  Gibboney  and  Nelson  against  the 
township  of  Union,  to  recover  the  amount  of 
certain  orders  for  merchandise  and  laborers'  sq)- 
plies,  issued  to  them  on  the  credit  of  said  town- 
ship by  one  of  the  supervisors  of  said  township. 

The  material  facts  were  as  follows :  Williain 
F.  Stroup  and  J.  N.  Yoder  were  supervisors  of 
Union  Township  for  the  years  1874  and  1875. 
By  an  arrangement  between  themselves  the 
township  was  divided  into  two  sections,  each 
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supervisor  assuming  charge  of  the  roads  in 
the  secrion  where  he  resided.  The  roads  in 
Stroup's  division  were  in  need  of  repair,  and 
Stroup  employed  laborers  to  do  the  work,  but, 
not  being  tiien  in  fimds  from  the  receipt  of  road 
taxes,  Stroup  arranged  with  the  plaintiffs,  who 
were  storekeepers,  to  furnish  the  men  with  mate- 
rials, provisions,  etc.,  upon  orders  to  be  issued  by 
him  upon  the  credit  of  Union  Township.  The 
plaintiffs  furnished,  upon  such  orders,  lumber 
and  material  for  the  repair  of  the  roads  to  the 
amount  of  I36.76,  and  provisions  and  personal 
supplies  for  laborers  to  the  amount  of  about  ^950, 
reduced  by  payments  to  I444.89.  This  suit 
was  brought  to  recover  the  said  sums  of  I36.76, 
and  I444.89,  with  interest  thereon.  Payment 
was  not  resisted  of  the  orders  amounting  to 
^36. 76,  representing  material  furnished  for  and 
used  in  the  repair  of  the  roads. 

Upon  the  trial,  before  Bucher,  P.  J.,  the 
plaintiffs  offered  in  evidence  the  **  laborers" 
orders,  which  were  in  the  following  form: — 

•'GiBBONEY  &  Nelson: — Let  Charles  Bennet  have 
goods  to  the  amouDt  of  two  dollars,  and  charge  to  Union 
Township. 

|a.oo  W.  F.  StROUP,  Sap." 

Objected  to  by  defendant,  on  the  ground, 
inter  alia,  that  one  supen'isor  had  no  power  to 
charge  the  township  by  such  a  contract.  Objec- 
tion overruled;  exception. 

The  defendant  produced  evidence,  under  ob- 
jection and  exception,  showing  that  the  township 
Auditors  had  a  settlement  with  the  supervisors, 
in  which  the  latter  were  allowed  credit  for  the 
work  done  on  the  roads  covered  by  certain  orders 
mention.ed  in  the  settlement,  and  that  at  the 
time  of  the  settlement  it  was  stated  to  the  Audi- 
tors that  there  were  other  orders  outstanding  and 
unpaid. 

The  Court  charged,  inter  alia:  "The  defend- 
ant insists  that  these  orders  are  not  binding  upon 
the  township,  for  want  of  authority  in  the  super- 
visors to  draw  them.  For  the  present  we  instruct 
you  that  these  orders  are  valid  and  binding  upon 
the  township,  and  you  ought  to  find  for  the 
plaintiffs,  unless  indeed  the  defendant  has  shown 
that  they  have  been  paid.  We  permitted  the  de- 
fendant to  give  evidence  that  Ae  township 
authorities  had  a  settlement  with  the  supervisors, 
and  that  they  were  allowed  a  credit  for  the  work 
done  on  the  roads  covered  by  the  orders  in  the 
settlement.  It  is  also  in  proof  that  at  the  time 
this  settlement  was  made  it  was  proven  to  the 
township  Auditors  that  there  were  outstanding 
orders  unpaid.  Now  we  instruct  you  that  this 
settlement,  which  was  made  in  the  absence  of  the 
plaintifis,  and  without  notice  to  them,  cannot 
defeat  a  recovery." 

Verdict  for  plaintiffe,  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error  f 


the  admission  of  the  orders,  and  the  charge  of 
the  Court  as  above  quoted. 

A.  Reed,  G.  W.  6*  R.  C.  Eider,  for  plaintiff 
in  error. 

The    powers    of    township    supervisors    are 
limited  by  statute,  and  parties  dealing  with  them 
are  bound  by  those  limits.  The  issuing  of  orders 
is  but  another  form  of  borrowing  money  on  the 
credit  of  the  township,  which  it  is  doubtful  if 
even  the  township  itself  can  do:  much  less  can 
the  supervisors,  and  still  less  can  one  supervisor. 
Cooper  V.  Lampeter  Township,  8  Walts,  125. 
I  Potter  on  Corporations,  478. 
Williamsport  v.  Com'ih,  3  Nor.  487. 
Addis  V.  Pittsburgh,  4  Id.  379. 
Com'th  ex  rei»  Middleton  v.  Commissioners^  I  Wr. 
241. 
The  township  paid  Stroup  for  the  worj^  in  the 
settlement  with  the  supervisors,  and  to  sastain 
the  power  of  a  supervisor  to  bind  the  township 
by  orders  given  to  a  stranger  would  encourage 
frauds. 
Z>.  W,  Woods y  for  defendants  in  error. 
The  repair  of  roads  was  within  the  scope  of 
the  supervisors*  duty,  and  their  authority  to  bind 
the  township  for  the  expense  thereof  is  clear. 
Cook  V.  Deerfield  Township,  1 4  Sm.  445. 
Dauphin  Co.  v.  Bridenhart,  4  Har.  458. 
In  all  matters  which  the  township  was  bound 
to  perform,  one  supervisor  may  bind  the  town- 
ship even  where  the  other  refuses  his  consent. 
Pottsville  V,  Norwegian  Township,  2  Harris,  543. 
One  supervisor  may  bind  the  township  by  a 
mere  ministerial  act — such  as  the  employment  of 
hands  and  giving  due-bills  for  the  amount  of 
work  done  on  the  roads. 

Dull  V.  Ridgway,  9  Barr,  272. 
McNeal  v,  Allegheny  Township,  I  Am.  L.  Reg. 
124. 
Where  supervisors  agree,  as  in  this  case,  that 
each  shall  take  charge  of  a  certain  portion  of  the 
township,  the  action  of  each  within  the  limits 
assigned  is  binding  on  the  township. 

Commonwealth  v.  Supervisors  of  Colley  Township, 

5  Casey,  121. 
Hopewell  Township  v.  Putt,  2  Weekly  Notes  46. 

June  22,  1880.  The  Court.  Counties  and 
townships  are  involuntary  civil  divisions  of  the 
State,  incorporated  by  general  laws  to  aid  la  the 
administration  of  government.  Their  powers  all 
relate  to  matters  of  State  as  distinguished  from 
local  concern,  such  as  the  administration  of 
justice  and  the  establishment  and  repair  of  public 
highways.  The  statutes  confer  upon  them  all 
the  powers  they  possess,  prescribe  all  the  duties 
they  owe,  and  impose  all  liabilities  to  which  they 
are  subject.  Considered  in  respect  to  the  limited 
number  of  their  corporate  powers,  they  rank  low 
down  in  the  scale  or  grade  of  corporate  existence, 
and  hence  have  been  frequently  termed  quasi 
corporations.      This   designation   distinguishes 
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them  from  private  corporations  aggregate,  and 
from  municipal  corporations  proper,  such  as  cities 
or  towns  acting  under  charters  or  incorporating 
statutes,  and  which  are  invested  with  more 
powers  and  endowed  with  more  functions  and 
a  larger  measure  of  corporate  life.  (Dillon  on 
Munic.  Corp.  §  lo  a.)  It  is  a  statutory  duty  of 
townships  to  open,  construct,  and  keep  in  repair 
all  public  roads  within  their  limits,  and  they  may 
make  such  contracts  as  shall  be  necessary  and 
proper  for  the  execution  of  that  purpose.  By 
the  general  statutes,  supervisors  are  enjoined  and 
required  to  open  and  constantly  keep  in  repair 
all  public  highways,  making  sufficient  causeways 
on  marshy  and  swampy  ground,  and  bridges  over 
small  creeks  and  rivulets,  for  which  they  may 
purchase,  at  the  expense  of  the  townships,  all 
necessary  materials  and  employ  and  direct  a 
sufficient  number  of  laborers.  They  may  lay  an 
assessment  not  exceeding  one  cent  on  the  dollar 
on  real  and  personal  estate,  which  may  be  paid 
in  work  on  the  roads ',  and  they  have  no  power 
to  issue  a  warrant  for  the  collection  of  said  tax 
imtil  after  they  shall  have  given  the  tax-payers 
notice  and  full  opportunity  to  work  out  their 
respective  taxes.  Nor  have  they  power  to 
make  a  contract  the  effect  of  which  would  be  to 
deprive  the  tax-payers  of  that  privilege. 

Power  is  given  to  lay  an  additional  assessment 
for  the  purpose  of  paying  any  just  debt  due  a 
former  supervisor.  Townships  have  no  express 
'  authority  to  borrow  money,  and  they  have  none, 
unless  by  necessary  implication,  for  carrying  out 
the  duties  imposed  upon  them.  They  cannot 
give  negotiable  securities  which  would  preclude 
defence  on  the  merits  against  any  holder.  One 
supervisor  cannot  bind  the  township  for  per- 
formance of  a  contract,  the  propriety  of  entering 
into  which  is  the  subject  of  deliberation  and 
the  exercise  of  judgment,  but  he  may  in  matters 
purely  ministerial.  When  the  business  requhres 
deliberation,  consultation,  and  judgment,  all 
should  be  convened,  because  the  advice  and 
opinions  of  all  may  be  useful ;  though  they  do  not 
unite  in  opinion,  a  majority  may  act  when  there 
is  more  than  two.  Before  constructing  a  new 
bridge  they  must  meet  and  act  as  a  beard,  for 
this  can  only  be  done  on  deliberation  and  con- 
sultation and  with  the  assent  of  both  or  a 
majority.  But  the  ordinary  repairs  of  roads  and 
bridges  and  opening  roads  authorized  by  the 
Courts  of  Quarter  Sessions  are  classed  with 
ministerial  duties,  and  may  be  performed  by 
one.  In  Cooper  v.  Lampeter  Township  (8 
Watts,  1 25)  the  Court  say :  *  *  It  is  conceded  that 
one  supervisor  cannot  levy  a  tax  to  pay  the  debts 
contracted  and  the.  expenses  incurred  in  the 
township.  The  consent  of  both  is  required, 
because  it  is  a  deliberative  and  not  a  ministerial 
duty.    For  the  same  reason  such  contracts  can- 


not be  made  by  less  than  a  majority  of  the  board, 
as  this  would  enable  the  one  to  involve  a 
township  in  expenses  which  would  render  a  tax 
inevitable.  They  are  not  permitted  to  do  in- 
directly what  they  cannot  do  directly.  When 
damage  is  done  to  a  road  or  bridge  by  a  freshet 
or  other  accidental  cause,  or  when  it  needs 
repair  from  the  natural  progress  of  decay,  there 
can  be  no  objection  to  the  necessary  expenditure 
being  authorized  by  less  than  a  majority.  This 
is  an  absolute  duty  which  calls  neither  for  de- 
liberation nor  consultation . ' '  The  sound  doctrine 
of  that  case  has  not  been  overruled  by  the  later 
cases  relied  on  by  the  plaintiffs  below. 

In  Pottsville  Borough  v.  Norwegian  Township 
(2  Har.  543),  a  bridge  over  a  creek,  the  dividing 
line  between  the  borough  and  township,  had 
become  ruinous  and  dangerous,  and  the  borough, 
having  requested  the  township  to  join  in  rebuild- 
ing, and  the  latter  having  neglected  its  duty,  con- 
structed a  new  bridge :  it  was  held,  the  actor 
could  recover  one-hadf  the  costs  of  such  a  bridge 
as  was  reasonably  necessary,  but  not  half  the 
cost  of  the  one  which  was  built,  if  more  expen- 
sive than  was  necessary,  having  reference  to  the 
wealth  of  the  township.  There  the  necessity 
for  a  bridge  had  been  settled,  it  was  a  legal  dutf 
of  the  borough  and  township  to  rebuild,  and  the 
law  fixed  the  township  for  half  the  expenses.  It 
was  held  in  Dull  v.  Ridgway  Township  (9  Banr, 
272),  that,  when  a  supervisor  gives  a  due-bill  to 
a  laborer  which  shows  on  its  face  it  was  for 
work  done  for  a  certain  road,  it  is  valid;  for 
that  is  in  the  line  of  his  ministerial  duty  in  em- 
ploying laborers  to  open  or  repair  a  road.  The 
laborer  could  recovei'  for  his  work  without  the 
due-bill,  it  adds  not  a  tittle  to  his  right;  and 
though  prima  facie  entitling  him  to  recover,  it 
would  not  bar  any  meritorious  defence.  Open- 
ing a  road  in  obedience  to  an  order  of  the 
Quarter  Sessions  is  a  ministerial  duty,  for  the 
supervisor  cannot  interpose  his  judgment  to  avoid 
it.  Hence  it  was  ruled  in  Hopewell  Township 
V.  Putt  (2  W.  N.  C.  46),  that,  when  one  super- 
visor awarded  a  contract  for  building  a  new 
road,  a  person  who  paid  money  on  the  contract, 
at  the  request  of  the  supervisor,  could  recover 
the  same  from  the  township.  Certainly,  making 
the  contract,  though  for  work  authoritatively 
commanded,  went  to  the  verge  of  the  power  of 
a  single  supervisor  if  not  beyond ;  and  one  (^ 
the  Judges  dissented. 

Undoubtedly  a  county  or  township  may  be 
legally  liable  for  a  debt,  without  the  active 
agency  of  the  commissioners  or  supervisors.  A 
county  is  liable  for  expenses  of  a  jury  in  a  capital 
case,  and  for  the  expenses  of  Courts.  (Commis- 
sioners V.  Hall,  7  Watts,  290 ;  McCalmont  p. 
Allegheny,  5  Casey,  417.)  But  these  and  like 
cases  throw  no  light  on  the  question  whether  one 
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commissioner,  or  one  supervisor,  has  power  by 
contract  to  subject  the  county  or  township  to 
liability  for  money  or  merchandise  furnished  to 
himself. 

The  supervisors,  divided  the  township,  each 
taking  charge  of  the  roads  in  his  part.  Their 
respective  duties  were  repairing  old  roads  and 
keeping  them  in  order.  The  law  contemplates 
that  this  should  be  done  by  the  road  tax,  which 
the  tax-payers  may  work  out  under  the  directions 
of  the  supervisors.  If  they  refuse  to  work  they 
must  pay  the  tax  in  money,  and  it  is  the  super- 
visors' duty  to  collect  it  and  properly  apply  it  for 
road  purposes.  Except  when  some  extraordinary 
expenditture  is  required,  it  is  not  contemplated 
that  debts  shall  be  contracted  to  be  paid  by  an 
additional  assessment.  Whether  a  debt  should 
be  contracted  for  the  ordinary  repairs  of  roads 
and  bridges  is  a  matter  for  deliberation  and 
judgment,  and  the  township  cannot  be  bound 
for  borrowed  money  save  by  the  joint  action  of 
the  supervisors ;  nor  even  then  in  all  cases,  for 
their  power  to  contract  debts  is  very  limited. 
"Those  who  .deal  with  such  agents  must  take 
care  to  have  the  express  consent  of  all  to  whom 
the  law  has  entrusted  the  transaction  of  the  public 
business.  The  inhabitants  of  the  township 
whose  interest  must  be  protected  have  a  right  to 
the  counsel  and  judgment  of  all  to  whom  such 
trusts  are  committed."    Per  Rogers,  J. 

Stroup  as  supervisor  employed  laborers  to 
repair  the  roads,  and  could  have  given  them 
orders  on  the  township  treasury  or  evidence  of 
the  amount  of  their  work  in  the  form  of  a  due- 
bill.  Within  such  limit  there  is  comparatively 
little  room  for  abuse.  He  made  a  contract  with 
the  plaintiffs  for  credit  to  an  indefinite  amount, 
he  to  give  his  laborers  orders  on  them,  which 
they  would  accept  and  give  goods  therefor 
on  the  credit  of  the  township.  These  aggregate 
the  sum  of  I953.50,  and  are  in  the  following 
form :  *'  Gibboney  &  Nelson :'  let  Charles  Ben- 
net  have  goods  to  the  amount  of  two  dollars,  and 
charge  to  Union  Township.  W.  F.  Stroup,  Sup." 
A  more  vicious  method  of  contracting  indebted- 
ness against  a  township  could  scarcely  be  ima- 
gined even  if  it  were  by  the  joint  act  of  the  su- 
pervisors. The  parties  to  tins  transaction  were 
honest,  it  is  said,  yet  the  supervisor  wno  did  the 
work  and  gave  the  orders  settled  his  accounts 
with  the  auditors  and  was  allowed  for  the  whole 
amount  of  labor  done.  The  taxes  nearly  covered 
all  the  work  which  was  done  by  both  supervisors. 
The  learned  Judge  of  the  Common  Pleas  was 
^  entirely  right  in  ruling,  "that  this  settlement, 
which  was  made  in  the  absence  of  the  plaintiff 
and  without  notice  to  them,  cannot  defeat  a  re- 
covery." It  is  illustrative  of  the  wisdom  of  the 
law  in  withholding  power  from  one  supervisor 
to  contract  the  debt*    Stroup  and  the  plaintifis 


were  honest,  and  the  attempt  is  to  hold  the  town- 
ship liable  for  hundreds  of  dollars  already  paid 
to  Stroup  in  his  settlement.  If  this  contract 
binds  the  township,  what  may  be  done  by  a  dis- 
honest ofl&cer  ?  On  its  face  it  is  a  barter,  wherein 
lurk  temptations  to  excessive  wages,  excessive 
prices  for  goods,  and  favors  of  some  sort  be- 
tween merchant  and  officer.  Were  the  orders 
payable  in  money  the  danger  to  the  interest  of 
the  township  would  be  nearly  as  great.  Such  a 
contract  as  is  set  up  here  ought  never  to  be  made 
by  supervisors ;  when  it  is  the  act  of  one  only, 
for  that  reason  the  township  is  not  bound,  and, 
at  present,  it  is  unnecessary  to  say  whether,  if 
the  act  of  both,  it  would  be  void  on  the  ground 
of  public  policy.  We  are  of  opinion  it  was 
error  to  admit  the  orders  in  evidence  and  to  rule 
that  they  were  binding  upon  the  township. 

That  part  of  the  plaintiffs  claim  which  is  for 
materials  furnished  for  repairs  of  the  roads,  at 
request  of  one  of  the  supervisors,  rests  on  a 
different  footing,  and  no  objection  has  been 
made  to  its  recovery. 

Judgment  reversed  and  venire  facias  de  novo  ^ 
awarded. 

Opinion  by  Trunkey,  J.  1 


May,  »79,  60.  May  27,  i88a  ] 

Donaldson  v.  Commonwealth. 

Court  of  Oyer  and  Terminer — Legal  requisites  \ 
to  constitute — Full  complement  of  jurors  y  J 
directed  by  Act,  an  essential  element — Certifi- 
cate of  case  from  Quarter  Sessions  to  Oyer  , 
and  Terminer — Afay  be  filed  after  trial,  nunc 
pro  tunc — Criminal  Law — Rape — Duty  of 
district  attorney  to  call  physician  who  attended 
prosecutrix. 

It  is  an  essential  element  of  the  legal  constitution  of 
a  Court  of  Oyer  and  Tenniner  that  not  less  than  forty- 
eight  persons  shall  be  summoned  to  serve  as  petit  jurors, 
as  directed  by  the  Act  of  April  14,  1834,  {  113  (P.  L. 
36^). 

Where  the  precept  and  venire  issued  from  the  Quarter 
Sessions  for  less  than  that  number,  a  trial,  although  con- 
ducted in  other  respects  according  to  the  forms  of  the 
Oyer  and  Terminer,  is  erroneous  and  void  for  want  of 
jurisdiction.  That  the  number  of  jurors  actually  returned 
was  not  exhausted  by  challenges,  is  immaterial. 

The  failure  to  summon  and  return  the  full  number  of 
jurors  directed  by  law  is  not  such  a  **  defect  or  error  in 
the  precept  or  venire  or  in  drawing,  summoning,  or  re. 
turning"  jurors,  as  will,  after  a  trial  on  the  ments,  be  cured 
by  force  of  the  Act  of  March  31,  i860,  {  53  (P.  L.  443). 

SembUt  that  a  certificate  from  the  Quarter  Sessions, 
certifying  a  case  into  the  Oyer  and  Terminer,  may  be 
filed  after  the  trial,  nutupro  tunc,  provided  the  trial  was 
had  in  a  legally  constituted  Court  of  Oyer  and  Terminer. 

Per  GaBEN,  J.  In  a  trial  for  rape,  the  physician  who 
emnined  the  person  of  the  woman  soon  after  the  alleged 
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offence,  should  haye  been  called  to  testify  by  the  district 
attorney.  Whether  his  evidence  tended  to  acquit  or  con- 
vict, it  was  demanded  equally  by  the  cause  of  humanity 
on  the  one  hand,  or  of  justice  on  the  other. 

Error  to  the  Oyer  and  Terminer  of  Warren 
County. 

Irvine  Donaldson  was  indicted  in  the  Quarter 
Sessions  for  rape.  The  Court  made  an  order, 
which  was  entered  on  the  Quarter  Sessions 
docket,  that  **  this  case  is  certified  to  the  Court 
of  Oyer  and  Terminer,"  but  no  certificate  was 
filed  among  the  records  of  the  Oyer  and  Ter- 
miner until  some  time  after  the  trial,  when  a 
certificate  in  due  form  was  filed  nunc  pro  tunc. 
No  separate  Oyer  and  Terminer  docket  was  kept 
among  the  records,  but  the  proceedings  of  that 
Court  were  by  custom  entered  in  the  docket  of 
the  Quarter  Sessions.  The  Judges  of  the  Quarter 
Sessions  are  also,  by  virtue  of  their  commission, 
the  Judges  of  the  Oyer  and  Terminer. 

On  the  trial,  before  Wetmore,  P.  J.,  and 
CoNNELY  and  Acocks,  A.  JJ.,  a  number  of 
witnesses  were  examined,  but  the  physician  who 
attended  the  prosecutrix,  a  girl  thirteen  years  of 
age,  and  examined  her  person  soon  after  the 
alleged  offence,  although  present  dtuing  the  trial, 
was  not  called  by  either  party  to  testify. 

The  defendant  requested  the  Court  to  charge, 
inter  alia :  {a)  There  can  be  no  conviction  in 
this  case  when  the  alleged  violence  was  com- 
mitted on  a  girl  only  thirteen  years  of  age,  and 
the  physician  who  examined  her  the  next  day 
was  in  Court  during  the  trial  till  the  prosecution 
closed  their  evidence  in  chief,  and  was  not  called 
by  the  Commonwealth  to  prove  that  violence  had 
been  done  to  the  prosecutrix.    Refused, 

The  jury  found  a  verdict  of  guilty. 

After  the  trial,  it  was  discovered  that  the  pre- 
cept and  venire  had  issued  for  38  petit  jurors, 
retiunable  to  the  Court  of  Quarter  Sessions, 
whereas,  it  is  required  by  the  Act  of  April  14, 
1834,  §  113,  that  the  number  of  petit  jurors 
summoned  to  serve  in  a  Court  of  Oyer  and  Ter- 
miner shall  not  be  less  than  forty-eight.  On  this 
ground,  and  because  no  certificate  to  the  Oyer 
and  Terminer  had  been  filed,  the  defendant's 
coimsel  moved  in  arrest  of  judgment  and  for  a 
new  trial.  A  rule  to  show  cause  was  granted, 
and  after  argtunent,  discharged,  the  Court  hold- 
ing that  sdthough  the  venire  was  irregular,  yet, 
after  a  trial  on  the  merits,  without  objection,  the 
defect  was  cured  by  virtue  of  the  Act  of  March 
31,  i860,  §  53  Tre-enacting  the  Act  of  February 
21,  1814),  whicn  provides  as  follows: — 

"No  verdict  in  any  criminal  G>urt  shall  be  set  aside,  nor 
shall  any  judgment  be  arrested  or  reversed,  nor  sentence 
delayed,  for  any  defect  or  error  in  iht  precept  issued  from 
«iny  Court,  or  in  the  venin  issued  for  the  summoning  or 
returning  of  jurors,  or  for  any  defect  in  drawing,,  sunt- 
nioning  or  returning  any  juror  or  panel  of  jurois,  but  a 


trial  or  an  agreement  to  try  on  the  merits,  or  the  pleading 
guilty,  or  the  general  issue,  in  any  case,  shall  be  a  waiter 
of  all  errors  and  defects  in  or  relative  or  appertaining  to 
the  ^\6.  precept f  venire,  drawing,  summoning  and  retara- 
ing  of  jurors.'* 

The  Court,  in  an  opinion  discharging  the  rule, 
after  citing  Commonwealth  v.  Smith  (2  S.  &  R. 
300),  Jewell  V.  Commonwealth  (10  Har.  94), 
and  Fife  v.  Commonwealth  (5  Cas.  429),  said: 
**  If  the  defendant  had  declined  to  go  to  trial, 
or  moved  to  quash  the  array,  the  trial  would 
probably  have  been  postponed,  or  the  array 
quashed.  But  going  to  trial,  by  the  forms  and 
lyith  the  challenges  allowed  in  the  Court  of  Oyer 
and  Terminer,  we  are  constrained  to  the  conclu- 
sion, from  the  letter  of  the  statute  and  judicial 
construction  given  to  the  same,  that  after  verdict 
it  is  too  late  for  this  objection  to  prevail." 

The  Court  further  held,  upon  the  authority  of 
Brown  v.  Commonwealth  (28  Sm.  122),  that  the 
filing  of  the  certificate  to  the  Oyer  and  Terminer, 
nunc  pro  tunc^  was  sufScient. 

'The  defendant  took  this  writ,  assigning  for 
error,  inter  alia :  (i)  There  was  no  Oyer  and 
Terminer  jury,  and  the  Court,  thus  constituted, 
had  no  jurisdiction  to  try  the  case ;  (2)  There 
being  no  certificate  transferring  the  case  from 
the  Quarter  Sessions  to  the  Oyer  and  T/jrmincr, 
it  was  tried  in  the  Quarter  Sessions  which  had 
no  jurisdiction  to  try  such  an  offence.  (5)  The 
refusal  of  the  defendant's  point,  as  above  quoted. 

J?.  Brown^  for  plaintiff  in  error. 

The  Act  of  March  31,  i860,  §  53,  which 
remedies  defects ^  cannot  apply  to  this  case,  where 
neither  precept  nor  venire  for  an  Oyer  and  Ter- 
miner jury  was  issued  at  all.  The  venire  was 
issued  for  a  Quarter  Sessions  jury  of  38,  a  totally 
different  thing  from  an  Oyer  and  Terminer  jury 
of  not  less  tlian  48.  The  case  was  really  tried 
in  the  Quarter  Sessions.  None  of  the  cases  of 
irregularity,  cited  by  the  Court  below,  apply, 
nor  has  any  precisely  similar  case  been  foimd. 
But  it  is  analogous  to  the  case  of  People  r. 
McKay  (18  Johns.  218),  where  no  venire  had 
ever  been  issued,  and  it  was  held  that  there  was 
entire  absence  of  authority  in  the  sheriff,  and 
not  any  defisuilt  which  could  be  termed  an  irregu- 
larity. 

Under  the  Act  of  March  ji,  i860,  |  35,  a 
formal  certificate  is  a  condition  precedent  to 
jurisdiction  of  the  Oyer  and  Terminer.    This 
cannot  be  waived,  even  by  express  consent. 
Dougherty  v,  Comth*. ,  19  Sm«  286. 
Mills  V.  Comth.,  I  Har.  627. 

The  rule  in  England  seems  to  be  that  there  is 
not  sufficient  proof  of  penetration,  to  constitute 
the  offence,  unless  there  be  positive  medical  evi- 
dence of  some  sort  of  ▼iolence  to  Ae  person. 
2  Whar.  &  Stil.  Med.  J.,  iec.  270,  3d. 

The  fJBict  that  a  physician  did  examine  the 
prosecutrix,  die  next  day  after  the  offence  was 
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committed,  in  the  presence  of  and  at  the  instance 
of  her  mother,  after  she  accused  the  defendant 
of  the  act,  and  the  physician  was  present  in  Court 
during  the  trial  and  was  not  called  by  the  Com- 
monwealth, ought  under  the  English  nile  to 
have  acquitted  the  defendant,  and  the  Court 
should  have  afSrroed  the  second  point. 

S,  P,  Johnson^  for  defendant  in  error. 

The  case  was  tried  and  concluded  without  the 
question  of  jurisdiction  once  occurring  to  the 
Court,  the  District  Attorney,  or  the  defendant's 
counsel.  The  panel  was  not  exhausted  in  the 
selection  of  the  trial  jury,  and  no  talesmen  were 
called.  The  defendant  made  all  the  challenges 
he  desired,  and  there  were  plenty  more  regularly 
summoned  jurors  in  attendance  from  whom 
further  selections  could  have  been  made.  The 
objection  is  purely  technical;  no  allegation  is 
made  that  anything  was  either  omitted  or  com- 
mitted prejudicial  to  the  rights  or  safety  of  the 
defendant.  The  defect  was  merely  a  harmless 
oversight,  which,  if  noticed  in  time,  the  defend- 
ant might  perhap  have  taken  advantage  of  to 
postpone  the  trial.  Even  this  is  not  certain  im- 
der  the  ruling  in — 

Fonst  V,  Commonwealth,  9  Cas.  538. 

Being  a  "defect  in  or  appertaining  to  the 
venire,**  the  trial  on  the  merits  was,  under  the 
Act,  a  waiver  of  it.  If  this  defect  in  the  venire 
and  shortage  of  jurors  is  not  within  the  spirit 
and  letter  of  the  Act,  it  has  failed  to  accomplish 
what  it  aimed  at. 

The  power  to  amend  by  filing  a  certificate 
nunc  pro  tunc,  to  the  Oyer  and  Terminer,  was 
settled  by  Brown  v.  Commonwealth  (28  Sm.  127, 
per  Agnew,  C.  J.)>  and  the  fact  that  the  amend- 
ment was  duly  made  and  entered  of  record,  dis- 
poses of  the  second  assignment  of  error. 

The  physician  was  present  and  equally  ac- 
cessible to  either  party.  When  the  Common- 
wealth closed,  the  district  attorney  informed 
the  defendant's  counsel  that  he  did  not  intend 
to  exanaine  him.  Yet  after  full  opportunity  to 
ascertain  what  his  testimony  would  be,  the  de- 
fendant also  omitted  to  call  him,  for  the  reason, 
presumably,  that  his  testimony  was  valueless  to 
either  side.  There  is  no  more  reason  to  pre- 
sume that  our  not  calling  him  was  suggestive  of 
defendant's  innocence,  than  to  presume  that 
defendant's  omission  to  call  him  was  suggestive 
of  his  guilt.  The  English  rule  never  obtained 
in  this  country,  nor  anywhere  else  since  rape 
ceased  to  be  a  capital  crime. 

June  14,  1880.  The  Court.  We  are  of 
opinion  that  the  first  assignment  of  error  is  sus- 
tained, and  the  judgment  must  therefore  be  re- 
versed. The  defendant  was  tried  in  the  Court 
of  Quarter  Sessions  for  an  offence  of  which  that 
Court  had  no  jurisdiction.  This  alone,  however, 
would  not  have  constituted  a  sufficient  objection 


to  the  validity  of  the  trial  and  sentence,  afler 
verdict  and  after  a  certificate  of  the  cause  into 
the  Oyer  and  Terminer.  Had  there  been  a  legal 
and  actual  Court  of  Oyer  and  Terminer  in  ses- 
sion at  the  time  the  case  was  tried,  we  should  have 
held  the  subsequent  certificate  of  the  cause  into 
that  Court,  nunc  pra  tunc,  as  sufficient,  upon 
the  authority  of  Brown  v.  Com'th  (28  P.  F. 
Smith,  122).  But  in  point  of  fact  there  was  no 
legally  constituted  Court  of  Oyer  and  Terminer 
in  session,  or  capable  of  sitting  at  the  time  of  the 
trial.  The  Act  of  April  1 4,  1 834,  §  1 1 3 ,  provides 
that  '*  the  number  of  persons  who  shall  be  sum- 
moned and  returned  as  aforesaid  to  serve  as  petit 
jurors  in  any  Court  of  Oyer  and  Terminer  shall 
not  be  less  than  forty-eight  nor  more  than  eighty, 
and  in  any  other  Court  of  criminal  jurisdiction 
not  less  than  twenty-four  nor  more  than  sixty." 
Now  to  summon  thirty-^ight  jurors  to  serve  in  a 
Court  of  Oyer  and  Terminer  is  not  a  mere  defect 
or  irregularity  in  the  venire.  Without  a  panel  of 
forty-eight  jurors  summoned  and  returned  for 
service,  an  essential  constituent  of  tliat  Court  is 
wanting.  If  a  panel  of  thirty-eight  would  be 
a  sufficient  compliance  with  the  law,  we  see  no 
reason  why  a  number  still  less  would  not  suffice. 
The  defect,  or  omission  rather,  is  fatal  to  the 
constitution  of  the  Court,  and  hence  the  cer- 
tificate of  a  cause  from  the  Quarter  Sessions  into 
a  Court  so  composed  is  inoperative  to  effect  the 
transfer.  This  consideration  distinguishes  the 
present  case  from  all  those  cited  by  the  learned 
Judge  of  the  Court  below.  We  hold,  therefore, 
that  there  was  no  valid  trial  and  sentence,  and 
must  reverse  the  judgment  for  that  reason. 

This  decision  makes  it  imnecessary  to  consider 
the  other  errors  assigned.  We  cannot  forbear, 
however,  remarking  that,  in  our  opinion,  the 
physician,  who  on  the  day  after  the  occurrence, 
examined  the  person  of  the  girl  upon  whom  the 
offence  was  alleged  to  have  been  committed, 
should  have  been  called  as  a  witness  and  required 
to  testify  by  the  district  attorney.  Whether  his 
evidence  tended  to  acquit  or  convict,  it  was  de- 
manded equally  by  the  cause  of  humanity  on  the 
one  hand,  or  of  justice  on  the  other.  We  say  this, 
more  especially,  because  there  was  no  direct 
evidence  of  the  factum  of  the  crime,  and  no 
proof  of  actual  penetration,  the  prosecutrix  hav- 
ing testified  that  she  was  insensible  and  had 
no  knoweledge  of  what  took  place.  We  do  not 
reverse  for  this  reason,  and  do  not  sustain  the 
fifth  assignment  of  error  which  raises  the  ques- 
tion, but  merely  express  our  opinion  as  to  what 
should  have  been  done  in  the  peculiar  circum-*' 
stances  of  this  case. 

Judgment  reversed  and  venire  facias  dq  novo 
awarded. 

Opinion  by  Green,  J.   Sharswood,  C.  J. ,  and 
Paxson,  J.,  absent. 
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May, '8a  May  ii,  1880. 

Colvin  V,  Beaver. 
In  re  Contested  Election  of  J.  E.  Colvin. 

Constitutional  lam — Annexation  of  lands  in  one 
township  to  another  township  or  borough  for 
school  purposes — Special  Act  of  April  8^  1867 
— Constitutionality  of— General  Act  of  April 
ijf  1867 — Construction  of 

A  school  dbtrict  is  not  strictly  a  municipal  corporation. 

The  special  Act  of  April  8,  1867  (P.  L.  934),  which 
provides  that  certain  lands  in  Napier  Township  shall  be 
attached  to  the  borough  of  Schellsburg  for  school  purposes, 
and  the  occupants  thereof  shall  pay  their  school  taxes  to 
and  be  entitled  to  school  privileges — including  the  right 
to  vote  for  school  directors — in  said  borough,  is  not  in 
violation  of  the  provision  of  the  Constitutions  of  1838  and 
1874,  that  electors  shall  reside  in  the  election  district  in 
which  they  vote. 

Under  the  general  Act  of  April  13,  1867  (Purd.  Dig. 
237),  which  authorizes  the  Court  of  Quarter  Sessions  by 
decree  to  annex  lands  in  one  township  to  another  town- 
ship or  borough  "  for  educational  purposes,"  a  resident 
on  lands  so  annexed  is  brought  within  the  new  school 
district  for  all  purposes  for  which  it  is  formed — including 
the  right  to  vote  for  school  directors — ^although  he  re- 
mains connected  with  his  township  or  former  district  for 
all  other  purposes. 

Certiorari  to  the  Quarter  Sessions  of  Bedford 
County. 

The  petition  of  more  than  twrenty-five  qualified 
electors  of  the  borough  of  Schellsburg,  in  Bedford 
County,  Penna.,  set  forth  that  it  appeared  by  the 
returns  of  an  election  held  on  the  1 7th  of  Feb- 
ruary, 1880,  for  two  persons  to  fill  the  office  of 
school  directors  of  said  borough,  that  Charles  W. 
Colvin  received  5 1  votes,  and  was  duly  elected ; 
that  J.  E.  Colvin  received  44  votes,  and  William 
H.  Beaver  received  43  votes;  and  that  the  said 
J.  E.  Colvin  was  returned  as  elected.  The 
petitioners  averred  that  William  H.  Beaver 
should  have  been  returned  as  elected,  and  not 
J.  E.  Colvin,  on  the  ground  that  a  large  number 
of  qualified  voters  who  had  offered  to  vote  for 
said  Beaver  were  refused,  and  their  votes  rejected 
and  not  counted  in  the  return — among  others, 
the  votes  of  persons  included  in  the  two  follow- 
ing classes,  viz. :  (i)  Persons  residing  on  certain 
farms  in  Napier  Township  particularly  named 
and  annexed  to  the  school  district  of  said  bor- 
ough, for  school  purposes,  by  the  special  Act  of 
April  8,  1867  (P.  L.  934),  which  provides  as 
follows : — 

"Sect.  1.  That  the  following  named  lands  and  tene- 
ments, situate  in  Napier  Township,  Bedford  County,  near 
^e  borough  of  Schellsburg,  are  hereby  attached  to  said 
borough^  for  school  purposes  ^  to  wit :  The  farms  of  Charles 
W.  Q>lvin,  the  one  known  as  the  Reiley  farm,  and  the 
other  as  the  Hillegas  farm ;  also  the  farm  of  George  W. 
Bowser,  and  that  of  Reuhen  Colvin,  all  in  Napier  Town- 
ship ;  and  that  all  persons  who  now,  or  may  hereafter. 


reside  on  said  farms  and  properties,  shall  pay  their  school 
taxes  tOy  and  be  entitled  to  all  school  privileges,  including 
the  right  to  vote  for  and  serve  as  school  directors ,  in  said 
borough  :  Provided,  that  said  persons  shall  not  be  Kible 
tb  taxation  for  any  purposes  except  school  tax,  in  said 
borough." 

(2)  Persons  residing  on  lands  in  Napier  Town- 
ship which  had  been  annexed  to  the  school  dis- 
trict of  said  borough,  for  educational  purposes, 
by  a  decree  of  the  Court  of  Quarter  Sessions, 
under  the  general  Act  of  April  13,  1867  (Purd. 
Dig.  237),  which  provides  as  follows: — 

*'  The  several  Courts  of  Quarter  Sessions  of  this  Com- 
monwealth shall  have  authority,  within  their  respective 
counties,  to  annex  the  land,  or  parts  thereof,  of  persoas 
resident  in  one  township  or  borough,  to  another  township 
or  horough,for  school  purposes,  so  that  when  so  annexed, 
the  applicant  shall  pay  his  school  taxes  and  be  included 
within  the  school  district  to  which  it  is  so  annexed,  for 
educational  purposes,  and  remain  connected  with  the  dis- 
trict or  township  of  his  residence,  for  all  other  purposes; 
and  the  said  Court  shall,  upon  the  petition  of  any  one  de- 
siring such  chancre,  proceed  by  views  and  reviews,  in  the 
manner,  and  under  the  restrictions,  provided  under  the 
Act  of  General  Assembly  approved  April  15,  1834,  with, 
its  supplements,  in  regard  to  the  alteration  of  the  lines  of 
any  two  or  more  adjoining  townshi])s:  Provided,  That  all 
the  costs  of  such  proceedings  shall  be  paid  by  the  penon 
or  persons  applying  for  such  change." 

The  answer  of  J.  E.  Colvin  admitted  the  facts 
set  forth  in  the  petition,  but  denied  the  right  of 
the  persons  embraced  in  the  said  two  classes  to 
vote  at  said  election  for  school  directors,  on  the 
grounds  (i)  that  the  special  Act  of  April  8, 
1867,  is  unconstitutional,  in  that  it  contravenes 
Art.  III.,  Sect.  8,  of  the  Constitution  of  1838, 
and  Art.  VIII.,  Sect,  i,  of  the  Constitution  of 
1874,  requiring  that  electors  shall  reside  in  the 
election  district  in  which  they  vote.  (2)  That 
the  general  Act  of  April  13,  1867,  authorizing 
the  Court  to  annex  lands  to  a  school  district 
**for  educational  purposes,"  does  not  contem- 
plate annexation  for  any  other  purpose  than  that 
of  paying  taxes  and  sending  children  to  school 
in  the  borough  school  district,  and  does  not 
confer  the  right  to  vote  for  school  directors 
therein. 

After  argument,  the  Court,  Hall,  P.  J.,  held 
that  the  special  Act  of  April  8,  1867,  was  not 
unconstitutional  before  the  Constitution  of  1874, 
and  that  it  was  not  repealed  or  affected  thereby ; 
that  the  persons  residing  on  said  farms  in  Napier 
Township,  above  mentioned,  were  entitled  to 
vote  at  the  said  election  in  the  borough  of 
Schellsburg ;  and  decreed  that  the  return  of  the 
election  of  J.  E.  Colvin  was  illegal,  and  that 
W.  H.  Beaver  was  duly  elected.  The  Court 
did  not  decide  the  question  arising  under  the 
general  Act  of  April  13,  1867,  deeming  it  un- 
necessary for  the  determination  of  the  case. 

J.  E.  Colvin  took  this  writ,  assigning  for  error 
(i)  the  decree  of  the  Court,  deciding  that  the 
said  special  Act  was  constitutional.    (2)  That 
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the  Court  should  have  decided  that  the  said 
general  Act  does  not  confer  on  persons  residing 
on  lands  annexed  to  a  school  district  by  the 
Court  the  right  to  vote  for  school  directors  in 
the  township  or  borough  to  which  they  are  so 
annexed. 

Russell  iSr*  Longenecker,  for  plaintiff  in  error. 
The  Legislature  cannot  extend  the  privileges 
of  voters  beyond  their  constitutional  qualifica- 
tions. The  Constitution  requires  that  electors 
shall  reside  in  the  election  district  in  which  they 
vote;  the  special  Act  of  April  8,  1867,  author- 
izes residents  of  one  election  district  to  vote  in 
another.  It  is  true  that  such  right  is  only  as  to 
one  set  of  officers,  but  the  evil  is  greater  than  if 
the  voter's  whole  power  were  transferred,  because 
it  opens  the  door  to  fraudulent  voting  by  the 
same  person  in  two  districts. 

The  general  Act  of  April  13,  1867,  does  not 
in  terms  give  the  right  to  vote  to  persons  residing 
on  the  annexed  lands^  but  provides  that  the  lands 
shall  only  be  annexed  ''for  educational  pur- 
poses," and  the  occupant  **  remains  connected 
with  the  district  of  his  residence  for  all  other 
purposes." 

Page  V,  Allen,  8  Sm.  338. 

McDaniers  Case,  Brightly's  Elec.  Cas.  238-242. 

Williams  v.  Whiting,  Ibid.  107. 

Fry's  Case,  21  Sm.  308, 

y.  M.  Reynolds^  for  defendant  in  error. 
The  school  system  is  a  system  peculiar  to 
itself,  and  outside  the  general  constitutional  and 
legislative  provisions  relating  to  the  election  of 
purely  municipal  officers.  School  districts  are 
territorial  divisions  rather  than  municipal  cor- 
porations. 

The  Legislature  has  general  power,  with  respect 
to  school  districts,  to  fix  any  boundaries  it  deems 
proper;  to  provide  in  what  manner,  in  what 
place,  and  by  whom  school  directors  shall  be 
elected. 

Wharton  v.  School  Directors,  6  Wr.  363. 
The  Legislature  has  always  exercised,  without 
Question,  the  right  to  erect  independent  school 
aistricts  out  of  parts  of  several  municipal  election 
districts,  and  has  provided  for  holding  elections 
for  school  directors  therein.    The  constitution- 
ality of  such  Acts  has  never  been  questioned. 
Act  of  May  8, 185^,  Purd.  Dig.  237. 
Act  of  ApKl  II,  1862,  Ibid.  239. 
Prior  to  the  new  Constitution  there  was  no 
prohibition  against  a  special  Act  making  a  single 
school  district  by  annexing  a  borough  and  a 
^  township,  or  two  townships,  for  school  purposes, 
and  providing  that  the  election  for  directors 
'  shall  be  in  either;  and  the  annexation  of  par- 
ticular lands  to  an  adjoining  school  district,  for 
school  purposes,  by  a  special  Act,  or  by  the 
Court  under  a  general  Act,  is  similar  in  princi- 
ple.    Under  the  special  Act,  the  right  to  vote 
for  school  directors  in  the  district  to  which  the 


lands  are  annexed  is  expressly  given ;  under  the 
general  Act,  it  is  an  incident  of  the  annexation ; 
the  privileges  and  obligations  accruing  thereby 
are  correlative  and  coextensive. 

May  24,  1880.  The  Court.  This  conten- 
tion is  as  to  the  effect  to  be  given  to  the  special 
Act  of  8  April,  1867  (P.  L.  934),  and  the  gene- 
ral Act  of  13  April,  1867  (Purd.  Dig.  237). 
The  former  declares  that  all  persons  residing  on 
certain  lands  therein  named,  situate  in  the  town- 
ship of  Napier,  are  attached  to  the  borough  of 
Schellsburg  for  school  purposes,  and  shall  pay 
their  school  taxes  and  be  entitled  to  all  school 
privileges — including  the  right  to  vote  for  and 
serve  as  school  directors — in  said  borough.  The 
general  Act  declares  that,  when  the  land  of  a 
resident  of  a  township  or  borough  shall  be  so 
annexed  to  another  township  or  borough,  the 
applicant  shall  pay  his  school  taxes  and  be  in- 
cluded within  the  school  district  to  which  it  is 
so  annexed  for  educational  purposes,  and  remain 
connected  with  the  district  or  township  of  his 
residence  for  all  other  purposes. 

The  language  in  the  general  Act  shows  a  slight 
change  from  that  used  in  the  prior  special  Act, 
yet,  we  think,  the  substantial  purpose  and  intent 
are  the  same.  The  later  Act  manifestly  uses  the 
more  comprehensive  words  "for  educational 
purposes,"  with  the  view  of  expressing  in  fewer 
words  the  same  rights  and  obligations  given  and 
imposed  in  the  previous  Act.  A  person  residing 
on  the  land  thus  annexed  is  brought  within  the 
school  district  for  all  purposes  for  which  it  is 
formed.  There  he  pays  his  taxes  towards  the 
support  of  its  schools  and  the  erection  of  its 
school-houses.  There  he  sends  his  children, 
and  there  he  resides  for  all  <' educational  pur- 
poses.*' 

It  is  clearly  within  the  true  intent  ahd  spirit 
of  the  statute,  that,  where  a  person  assumes  those 
obligations  and  enjoys  those  benefits,  there  he 
shall  have  a  voice  in  the  election  of  school 
directors,  and,  if  possessing  the  other  necessary 
qualifications,  be  eligible  as  a  director.  It  is 
not  the  design  of  the  Act  that  he  should  be  denied 
the  exercise  of  those  rights  and  privileges  in  the 
only  place  where  he  has  such  a  direct  interest. 
It  would  be  an  anomaly  in  the  law  to  hold  that 
he  can  exercise  such  rights  in  another  school 
district  where  he  pays  no  school  taxes,  can  derive 
no  special  benefit  from  the  schools,  and  within 
the  bounds  of  which,  for  educational  purposes, 
he  does  not  reside.  He  does  remain  connected 
with  his  township  or  former  district  '*  for  all 
other  purposes,"  so  as  to  give  due  effect  to  that 
clause  in  the  statute.  There  he  must  continue 
to  pay  all  his  other  municipal  taxes,  and  there  he 
retains  all  his  other  rights  as  a  resident  and  an 
elector.    A  school  district  is  not  strictly  a  muni- 
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cipol  corporation.  (Wharton  et  aL  v.  School 
Directors,  6  Wright,  358;  Commonwealth  ff. 
Beamish,  31  P.  F.  Smith,  389.)  There  was  no 
constitutional  prohibition  again3t  such  a  school 
district  when  it  was  formed.  There  is  none 
now  against  forming  such  by  a  general  law. 
Like  independent  school  districts,  they  may 
wholly  disregard  township  lines. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 

Sharswood,  C.  J.,  and  Green,  J.,  absent. 


Jttly,  '79.  75- 


Roth's  Appeal. 
Roth  V.  Riegel. 


March  29,  1S80. 


\  ExecuHof^-^Aitachment  execution — Real  estate 

^Acts  of  June  13,  1836,  June  16,  1836, 

April  13,  J843,  and  April  lOy  l849^Debtor' s 

I      interest  in  the  real  estate  of  an  intestate — /«- 

I      sufficiency  of  process  to    attc^h~^^*Legcuies 

given^^ — ^^Lamis  devised,** 

Where  on  its  face  a  writ  of  attachment  embraces  no- 
thing but  the  defendant's  interest  or  his  distributive  share 
in  the  personal  assets  of  the  decedent  in  the  administra- 
tor's hands,  and  the  return  of  service  shows  no  attach- 
ment of  land  or  interest  therein,  the  administrator  being 
admittedly  not  in  possession  of  the  land,  the  writ  and  ser- 
vice do  not  bind  the  defendant's  interest  in  the  real  estate 
of  the  decedent. 

Per  Trunkey,  J.  The  statutes  of  June  13,  1836, 
June  16,  1836,  April  13,  18143,  and  April  10,  1849,  l^ve 
not  confounded,  legacies  and  devises,  nor  the  respective 
interests  of  one  in  the  realty  and  personalty  of  an  intestate, 
but  have  made  each  liable  to  attachment  upon  execution  in 
satisfaction  of  a  judgment.  "  Legacies  given"  and  *'  Lands 
devised"  are  artistic  phrases,  neither  of  which  includes 
the  other.  An  interest  in  the  goods  and  chatteb  of  an 
intestate  is  quite  different  from  an  interest  in  his  lands. 

Neely  r.  Grantham  (8  Sm.  433),  and  Straley's  Appeal 
(7  Wr.  89),  oommented  upon. 

Appeal  from  the  Common  Pleas  of  Northamp- 
ton County. 

Appeal  of  Jeremiah  Roth,  trustee  for  Barbara 
Harwi,  from  a  decree  of  the  Court  confirming 
the  report  of  a  commissioner  appointed  to  distri- 
bute the  fund  arising  from  a  sheriffs  sale  of  the 
interest  of  Jacob  Harwi,  Jr.,  in  the  real  estate  of 
his  fieither,  Jacob  Harwi,  Sr. 

The  following  material  facts  were  found  by 
the  commisaoner  (Richard  Brodhead)  to  whom 
the  case  was  referred  :  Jacob  Harwi,  Jr.,  made 
a  general  assignment  for  the  benefit  of  creditors 
in  May,  1&77.  On  the  judgment  docket  of 
Northampton  Coimty  there  were  recorded  against 
him  at  the  time  of  the  assignment  the  following 
judgments : — 

Samuel  Riegel,  No.  556,  Sept.  T.  1875,  «ntry  Nov. 
29.  i875»  MS<»- 


Jeremiah  Dundore,  No., 392,  April  T.  1876,  entry  Haj 
5,  1876,  I900. 

The  real  estate  assigned  was  duly  sold  by  the 
assignee,  but  the  judgment-creditors  above  were 
not  reached. 

Jacob  Harwi,  Sr.,  died  in  1877  intestate,  leav- 
ing considerable  real  estate,  and  personal  pro- 
perty amounting  to  |i6,ooo.  The  defendant, 
Jacob  Harwi,  Jr.,  was  one  of  eight  children  of 
the  decedent.  John  Harwi,  one  of  the  dece- 
dent's sons,  took  out  letters  of  administration  in 
January,  1878. 

Riegel  and  Dundore  issued  writs  of  attachment 
Nos.  54  and  57  of  February  Term,  1878.  The 
prttcipe  of  Riegel  was  as  follows : — 

**  Issue  writ  of  attachment  directed  to  the  sheriff  of 
Northampton  County,  commanding  him  to  attach  all 
moneys,  property,  legacies,  or  right,  title,  and  interest  of 
the  defendant  in  the  hands  of  John  Harwi,  administrator 
of  Jacob  Harwi,  Sr.,  deceased,  and  summon  him  as  gar- 
nishee." 

Dundore's  praecipe  was  substantially  the  same, 
concluding  with  "summon  the  said  John  Harwi, 
administrator,  as  garnishee."  The  writs  were 
served  in  each  case  on  January  7, 1878,  to  which 
the  sheriflf  made  the  following  return : — 

"  Attached,  as  within  commanded,  all  the  poods  and 
chattels,  debts,  credits,  effects,  legacies,  and  disdibutive 
share  of  the  defendant,  Jacob  Harwi,  Jr. ,  in  the  hands, 
possession,  or  custody  of  John  Harwi,  administrator  of 
Jacob  Harwi,  Sr.,  deceased,  and  summoned  him  as  gar- 
nishee by  giving  him  a  true  and  attested  copy  of  this  writ 
personally  on  Feb.  7, 1878." 

Both  the  above  judgments  were  transferred  to 
Lehigh  County,  January  22,  1878,  and  on  the 
same  day  attachments  were  issued  upon  the  inte- 
rest of  the  defendant,  Jacob  Harwi,  Jr.,  in  the 
estate  of  his  father,  Jacob  Harwi,  Sr.,  in  the 
hands  of  the  administrator.  The  praecipes  and 
returns  were  substantially  the  same  as  those  in 
Northampton  County.  Interrogatories  to  John 
Harwi,  administrator,  were  filed  in  Lehigh 
County  in  the  casesof  Riegel  and  Dtmdore,  which 
were  served  March  23,  1878,  and  answers  were 
filed  by  the  administrator,  in  which  it  appeared 
that  the  defendant  was  entitled  to  a  distributive 
share  in  the  real  and  personal  estate  of  Jacob 
Harwi,  Sr.,  deceased. 

On  February  27, 1878,  Jacob  Harwi,  Jr.,  con- 
fessed judgment  to  Jeremiah  Roth,  in  trust  for 
Barbara  Harwi  for  |86oo,  which  was  entered  in 
the  Common  Pleas  of  Northampton  County  «s 
of  February  Term,  1878,  No.  269,  and  on 
which  execution  was  issued  March  4,  1878,  No. 
547,  April  Term,  1878.  A  fi.  fisu  was  thereupon 
issued  by  Roth,  trustee,  etc.,  to  April  Term,, 
1878,  and  a  vend,  ex.,  under  which  the  interest 
of  Jacob  Harwi,  Jr.,  in  the  real  estate,  was  sold 
on  August  17,  1878,  for  $1800,  to  thephuntiff 
in  the  writ,  and  the  fund,  less  the  costs,  was  rukd 
into  Court  for  distribution. 
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In  his  supplemental  report  the  commissioner 
found  the  following  facts :  that  the  occupants  of 
the  realty  of  the  decedent*s  estate  were  not  served 
with  process  under  the  attachments,  that  the 
sheriff  omitted  to  file  a  description  of  the  realty 
alleged  to  have  been  attached  within  five  days 
after  service  of  the  writ,  that  the  judgment  index 
did  not  show  that  the  attachments  were  a  lien  on 
the  realty,  and  that  the  personal  estate  of  the  de- 
fendant would  be  more  than  sufficient  to  pay  his 
debts.  Before  the  commissioner  Riegel  and 
Dundore  claimed  the  fund  by  virtue  of  the  lien 
created  upon  the  interest  of  the  defendant  in  the 
estate,  both  real  and  personal,  of  his  father,  by 
the  attachment  executions  issued  under  the  Act 
of  April  13,  1843,  upon  their  judgments.  This 
claim  was  resisted  by  Roth  because  the  pracipe, 
writs,  and  sheriffs  return  were  not  in  accordance 
with  the  mode  of  procedure  set  forth  in  the 
above  Act,  for  the  reason  that  they  did  not  spe- 
cifically describe  the  real  estate  in  which  the  de- 
fendant's interest  was  sold  under  the  subsequent 
judgment  of  the  plaintiff,  and  further  that  die 
said  attachment  executions  were  invalid  against 
the  said  Roth,  because  the  requirements  of  the 
Acts  of  Assembly  were  not  complied  with. 

The  commissioner  allowed  the  claims  of  Rie- 
gel and  Dundore,  and  awarded  them  the  fund  in 
Court.  To  this  report  Jeremiah  Roth  filed  ex- 
ceptions, which  the  Court  (Meyers,  P.  J.)  over- 
ruled, on  the  authority  of  Straley's  Appeal  (7 
Wright,  90)  and  Neely  v.  Grantham  (8  Sm. 
433)f  and  confirmed  the  report  absolutely. 
Jeremiah  Roth  took  this  appeal,  assigning  for 
error  the  action  of  the  Court  in  dismissing  his 
exceptions  and  confirming  the  report  of  the 
commissioner. 

Edward  Harvey  and  M,  C.  Kline ^  for  the  ap- 
pellant. 

The  real  estate  in  this  case  was  not  in  the  pos- 
session or  occupancy  of  the  administrator.  Nor 
were  the  occupants  served  with  process  under 
the  attachments.  No  description  of  the  realty 
was  filed  with  the  praecipe,  no  real  estate  was 
attached  or  described  in  the  return,  nor  was  any 
reference  to  realty  to  be  found  in  the  judgment 
index.  The  Act  of  1843  merely  enlarged  the 
writ  of  attachment  so  as  to  include  legacies,  land, 
or  interest  in  real  or  personal  estate,  while  they 
were  in  the  hands  or  possession  of  some  one  other 
than  the  defendant.  An  analysis  of  the  several 
Acts  shows  clearly  that  the  writ  must  be  issued 
against  legaaes,  lands,  or  interests,  real  or  per- 
^  sonal  estate  held  by  the  defendant  or  by  some 
one  whether  he  be  executor  or  administrator, 
and  the  person  holding  or  occupying  must  be 
summoned  as  garnishee.  If  land  is  attached,  it 
is  essential  that  the  person  hoMing  or  occupying 
be  ganusheed.  The  proceding  is  quasi  in  rem, 
in  which  the  thing  against  whLh  the  process  is 
directed  must  be  levied  upon. 


The  property  must  be  actually  and  potentially 
mider  the  control  and  within  the  possession  of 
the  garnishee. 

KaM  V.  Kflse,  10  Casey,  130. 

It  is  admitted  here  that  the  personal  estate  is 
more  than  sufficient  to  discharge  all  debts.  True, 
lands  are  assets  for  the  payment  of  debts,  but 
only  when  the  personal  estate  is  insufficient. 
But  until  the  administrator  takes  the  necessary 
steps  to  make  the  land  available  for  that  purpose, 
the  land  descends  to  the  heir,  who  is  entitled  to 
the  rents. 

Bishop's  Estate,  loBarr,  471. 

The  administrator  had  no  actual  possible  in- 
terest in  the  undivided  one-eighth  interest  of  the 
defendant  in  the  lands  of  his  father.  Having  no 
such  interest,  and  not  holding  the  land  for  the 
defendant,  no  lien  was  acquired  on  the  land 
under  the  attachments,  and,  as  no  lien  was 
acquired,  the  plaintiff  is  entitled  to  the  fund  in 
Court.  But,  further,  the  law  requires  service  of 
the  writ  on  the  party  in  possession,  a  levy  and 
description  by  metes  and  bounds,  a  return  as 
having  been  so  levied  upon,  and  a  description  of 
the  land,  which  must  be  filed  with  the  prothono- 
tary  within  five  days,  who  is  directed  to  note  it 
on  the  judgment  index. 

Land  is  not  mentioned  either  in  the  writ  or  the 
return.  The  prescribed  form  of  serving  the  writ 
must  be  strictly  pursued. 

Hayes  v,  Gillespie,  ii  Casey,  156. 

The  first  thing  is  to  "serve"  the  property, 
and  then  the  person  in  whose  hands  it  is  found. 
Lambert  v,  Challis,  1 1  Casey,  146,  in  notes. 

The  rettum  must  show  on  its  face  a  legal 
service. 

Lehigh  Valley  Ins.  Co.  v.  Fuller,  31  Sm.  398. 

In  Straley's  Appeal  (7  Wr.  90),  cited  on  the 
other  side,  the  land  was  within  the  actual  con- 
trol of  the  administrator,  and  the  personalty  was 
insufficient  to  pay  the  debts.  In  Neely  v. 
Grantham  (8  Sm.  433)  there  was  a  conversion, 
and  the  Court  was  not  unanimous. 

W.  E.  DosUr  axid  E.  E.  Eackenthall,  for 
appellees. 

There  is  here  no  dispute  as  to  our  priority  in 
point  of  time,  and  the  question  is,  were  the 
attachments  of  Riegel  and  Dundore  liens  upon  the 
defendant's  interest  in  his  father's  estate?  It  is 
submitted  that  a  specific  description  of  the  realty 
is  not  necessary  in  a  case  like  this,  where  the 
interest  of  the  defendant  in  the  estate  of  the 
decedent  is  sought  to  be  charged.  If  the  subject 
of  attachment  were  the  land  of  a  living  person, 
the  case  would  be  different.  By  the  Foreign 
Attachment  Act  of  July  27,  1842,  three  things 
mav  be  attached :  (i )  legacies,  (2)  lands  devised, 
and  (3)  any  interest  in  the  real  or  personal  estate 
of  any  decedent.  The  subject  matter  claimed  to 
be  attached  is  any  interest  of  the  defendant  in  the 
real  or  personal  estate  of.  the  decedent.    The  Act 
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of  April,  1843,  ^  substpntially  similar  in  its  pro- 
visions. The  interest  of  the  debtor  in  the  real  and 
personal  estate  of  the  decedent  is  attachable  no 
matter  in  whose  hands  it  may  be,  and  the  interest 
is  not  any  defined  or  specific  property,  but  is  anal- 
ogous to  the  interest  of  a  partner  in  the  partnership. 
But  the  interest,  if  it  were  in  doubt,  is  plainly 
described  in  the  words  "distributive  share." 
It  is  submitted  that  no  especial  degree  of  cer- 
tainty is  required  in  such  writs  if  the  object  is 
fairly  indicated,  so  that  the  garnishee  may  know 
how  to  frame  his  answer^  and  the  Court  to  make 
a  decree. 
The  case  is  ruled  by-  - 

Neely  v,  Grantham,  8  Sm.  433* 

Stralcy's  Appeal,  7  Wr.  89. 

May  3,  1880.  The  Court.  Section  10,  Act 
of  April  13,  1843  (^'  L'  235),  subjects  all  lega- 
cies given,  and  lanas  devised  to  any  person,  and 
any  interest  which  any  person  may  have  in  real 
or  personal  estate  of  any  decedent,  by  will  or 
otherwise,  in  the  hands  or  possession  of  the  ex- 
ecutor or  administrator,  or  in  whosesoever  hands 
the  same  may  be,  except  legacies  and  distributive 
shares  due  married  women,  to  attachment  and 
levy  in  satisfaction  of  any  judgment,  in  the  same 
manner  as  debts  due  are  made  subject  to  execu- 
tion by  the  2 2d  section  of  the  Act  of  June  16, 
1836  (P.  L.  765).  Said  twenty-second  section 
makes  debts  due  to  any  defendant  liable  to  exe- 
cution like  other  goods  and  chattels.  As  debts 
cannot  be  taken  in  the  same  mode  as  a  horse, 
or  leasehold,  the  thirty-fifth  section  declares  '*the 
same  may  be  attached  and  levied  in  satisfaction 
of  the  judgment  in  the  manner  allowed  in  the 
case  of  a  foreign  attachment.''  In  the  case  of 
personal  property,  a  foreign  attachment  is  served 
by  the  officer  going  to  the  person  in  whose  hands 
or  possession  the  defendant's  goods  or  effects  are 
supposed  to  be,  and  then  and  there  declaring,  in 
the  presence  of  one  or  more  credible  persons  of 
the  neighborhood,  that  he  attaches  the  said  goods 
or  effects.  (Act  June  13,  1836,  §  48,  P.  L.  580.) 
The  forty-ninth  section  declares  how  the  writ 
shall  be  executed;  and  the  fiftieth,  what  the 
sheriff  shall  do  after  the  service,  in  case  of  real 
estate.  By  Act  of  1849,  §  11  (P.  L.  620),  pro- 
cess in  the  nature  of  attachment  may  be  issued 
at  any  time  after  the  interest  of  the  defendant 
in  the  real  or  personal  estate  shall  have  accrued 
by  reason  of  the  death  of  the  decedent. 

The  statutes  have  not  confounded  legacies 
and  devises,  nor  the  respective  interests  of  one 
in  the  realty  and  personalty  of  an  intestate,  but 
have  made  each  and  all  liable  to  attachment  upon 
execution  in  satisfaction  of  a  judgment.  *  *  Lega- 
cies given",  and  "lands  devised,"  are  artistic 
phrases,  meaning  different  things,  and  neither 
includes  the  other.    And  so  an  interest  in  the 


goods  and  chattels  of  an  intestate  is  quite  dififer- 
ent  from  an  interest  in  his  lands.  Immediately 
after  the  death  of  a  decedent,  his  heir  takes  the 
real  estate  in  possession,  and,  as  if  he  held  by 
purchase,  he  may  sell  and  convey  or  enctmiber 
it,  or  his  judgment  creditor  may  cause  it  to  be 
seized  in  execution.  The  administrator  of  an 
intestate  has  no  right  of  possession  or  custody  of 
his  lands.  The  possibility  that  the  primary  fond 
may  be  insufficient  for  payment  of  the  decedent's 
debts  does  not  prevent  possession  and  control  of 
the  land  by  the  heir  until  adjudication  and  con- 
version by  proceedings  in  the  proper  Court 
One  who  acquires  the  title  of  the  heir  stands  in 
his  place  and  holds  subject  to  liability  for  debts 
of  the  intestate,  if  there  be  not  enough  personalty 
to  pay  them.  Here  the  praecipe  directed  an  at- 
tachment of  the  moneys  and  interest  of  the  de- 
fendant in  the  hands  of  the  administrator,  and 
the  writ  rightly  followed  the  praecipe.  Obeying 
this  writ,  the  sheriff  attached  "all  the  goods  and 
chattels,  debts,  effects,  credits,  legacies,  d  istribor 
tive  shares  of  the  defendant"  in  the  hands,  pos- 
session, or  custody  of  the  administrator  of  Jacob 
Harwi,  deceased.  Upon  the  admitted  facts  the 
administrator  was  not  in  possession  of  the  lands, 
and  no  service  was  made  on  the  occupants.  The 
personal  estate  of  the  decedent  is  more  than  suffi- 
cient for  payment  of  his  debts,  but  this  fact  matteis 
Utde,  if  anything.  On  its  face  the  writ  embiaces 
nothing  but  the  defendant's  interest,  or  hisdis-^ 
tributive  share,  in  the  personal  assets  in  the  ad-\ 
ministrator's  hands,  and  the  return  of  service 
shows  no  attachment  of  lands  or  interest  therein. 

Clearly  the  writ  and  service  did  not  bind  the 
defendant's  interest  in  the  real  estate,  and  it  is 
unnecessary  now  to  decide  how  the  writ  for  such 
purpose  should  be  executed.  The  record  fails 
to  show  an  attachment  or  levy  on  lands  or  inte- 
rest therein,  and  consequently  there  is  not  a  sem- 
blance of  notice  to  subsequent  purchasers  or 
encumbrancers. 

The  decree  of  the  Court  below  seems  to  rest 
mainly  on  the  authority  of  Straley's  Appeal  (7 
Wr.  89)  and  Neely  ».  Grantham  (S  P.  F.  S, 
433).  The  former  was  not  referred  to  in  the 
latter,  though  at  variance  with  the  views  of  a 
majority  of  the  Court.  In  Neely  v.  Grantham, 
two  of  the  five.  Judges  dissented,  holding  that  the 
writ,  not  having  been  served  in  the  manner  di- 
rected in  a  foreign  attachment,  did  not  create  a 
lien,  and  the  present  Chief  Justice  agreed  in  the 
judgment  expressly  upon  the  ground  that  the 
interest  of  the  defendant  in  the  estate  was  per- 
sonalty ;  but  if  realty,  the  strong  inclination  of 
his  mind  was  to  unite  with  the  dissenting  Judges. 
Therefore,  the  case  cannot  be  regarded  as  ruling 
that  the  defendant's  interest  in  the  real  estate  of 
the  decedent  is  bound  by  an  attachment  of  his 
interest  only  in  the  personal  estate,  or  that  the 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


40L 


real  and  personal  estates  are  so  blended  in  the 
statute  that  woxxls  exclusively  applicable  to  one 
include  the  other. 

Decree  reversed,  and  it  is  now  considered  and 
decreed  that  the  fund  ^1549.32  be  appropriated 
to  the  judgment  in  favor  of  Jeremiah  Roth,  trus- 
tee for  Barbara  Harwi,  No.  269,  Feb.  Term, 
1878,  costs  to  be  paid  by  appellees. 

Opinion  by  Trunkey,  J. 


May,  '79,  122.  May  27,  1879. 

Lchr  V.  Taylor. 

Trover —  When  not  maintainable^-Joint  owners 
— Right  of  possession  in  defendant^-^Landlord 
and  tenant — Equitable  defence  in  the  nature  of 
set-off  in  actions  ex  delicto. 

Trover  is  not  maintainable  when  the  right  of  possession 
is  in  the  defendant. 

SembU^  per  Paxson,  J.  Even  in  actions  ex  delicto,  an 
equitable  defence  in  the  nature  of  set-off,  as  to  matters 
growing  out  of  the  same  transaction,  may  be  admissible. 

Error  to  the  Common  Pleas  of  Mifflin  County. 

Trover,  by  Matthew  P.  Taylor  against  Henry 
Lehr,  to  recover  damages  for  the  conversion  of 
one  hundred  and  sixty-five  busheb  of  wheat. 
Plea,  the  general  issue. 

The  evidence  disclosed  the  following  facts: 
In  187 1,  the  plaintiff  went  into  possession  of 
certain  premises  under  a  lease  from  the  defendant. 
The  lease  was  for  one  year,  but  the  plaintiff  had 
been  permitted  to  remain  on  the  property  for 
five  years,  without  any  other  agreement*  The 
lease  iMX>vided  that  the  plaintiff  should  sow  such 
portion  of  the  farm  as  the  defendant  might 
designate,  and  receive  from  him  one-half  of  the 
produce.  And  it  was  further  stipulated — 
**  that  the  right  of  possession  of  the  crops  of  grain  and  hay 
in  the  fields,  or  in  the  bam,  shall  be  in  the  first  party  [the 
defendant]  until  the  same  is  divided,  and  the  nrst  party's 
shAre  is  delivered  to  him."  * 

At  the  expiration  of  his  term  in  the  spring  of 
1S76,  the  plaintiff  removed  from  the  premises 
and  the  defendant  resumed  possession.  During 
the  summer,  the  plaintiff  cut  and  put  into  the 
barn  the  wheat  crop  in  question,  which  had  been 
sow^n  in  the  previous  fall,  and  demanded  of  the 
defendant  his  share  or  its  equivalent  in  money. 
The  defendant  refused  to  comply  with  this  re- 
quest  imtil  the  plaintiff  accounted  for  the  defen- 
dant's portion  of  a  com  crop  alleged  to  have 
been  fraudulently  retained  by  the  plaintiff.  The 
defendant  subsequently  sold  the  entire  crop  of 
vrheat  and  kept  the  proceeds. 

On  trial,  before  Bucher,  P.  J.,  the  defendant 
sut>mitted  the  following  points : — 

( x)  That  under  the  article  of  agreement,  the 
Vol.  IX.— 26 


plaintiff  cannot  sustain  his  suit  in  this  form  of 
action,  and  the  verdict  must  be  for  defendant. 
Refused {ist  assignment  of  error). 

(2)  That  if  )he  jury  believe,  from  the  evidence, 
that  the  plaintiff  did  not  deliver  to  the  defend- 
ant, of  the  crop  of  the  last  year  of  his  tenancy, 
his  full  share  of  the  com  crop,  but  fraudulently 
withheld  a  part  thereof,  and  that  defendant 
offered  to  plaintiff  that  he  could  thresh  the  wheat 
and  have  his  part  of  it,  if  he  would  comply  with 
the  article  of  agreement  and  give  defendant  his 
share  or  part  of  the  corn  crop  withheld,  then 
plaintiff  cannot  recover,  and  the  verdict  must  be 
for  defendant.     Refused  (^26.  assignrntnt), 

(3)  If  the  Court  refuses  to  answer  the  first 
and  second  points  as  requested,  the  Court  is 
requested  to  charge  the  jury  that  the  defendant 
is  entided  to  deduct  from  the  plaintiff's  claim 
the  value  of  whatever  corn  of  defendant's  share 
plaintiff  withheld  and  did  not  deliver  to  him,  in 
mitigation  of  damages.  Refused  (^d  assignment). 

The  Judge  charged,  inter  alia^  as  follows: 
"This  is  an  action  ex  delicto,  and  the  set-off 

here  claimed  cannot  be  allowed 

We  admitted  this  evidence  with  hesitation,  and 
have  come  to  the  conclusion  that  this  set-off  can- 
not be  allowed*  If  you  believe,  then,  that  there 
has  been  a  conversion  of  this  wheat  by  the  de- 
fendant, you  ought  to  find  a  verdict  for  the 
plaintiff." 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error  the 
refusal  to  aflirm  the  points  presented,  and  the 
charge  of  the  Court  as  above  quoted. 

D,  W,  Woods ^  for  the  plaintiff  in  error. 

The  right  of  possession  of  the  wheat  being  in 
the  defendant,  trover  cannot  be  maintained. 
Given  v,  Kelly  //  «/.,  4  Weekly  Notes,  433. 
a  Tr*  and  H.  Prac,  5  ed.,  {  1561,  p.  51. 

Even  admitting  that  the  action  is  in  the  proper 
form,  the  defendant  should  have  been  allowed 
to  show,  in  mitigation  of  damj^es,  that  the 
plaintiff  had  fraudulently  withheld  the  defend- 
ant's share  of  other  crops. 

Romig's  AdmV  v.  Romig,  2  Rawle,  241. 
Saam  v,  Soam,  4  Watts,  432. 

A.  Reed,  for  the  defendant  in  error. 
Trover   may  be  maintained   between    joint 
owners,  where  the  common  property  has  been 
destroyed^  converted,  or  misappropriated. 
Addison  on  Torts,  \  420. 
2  Hilliard  on  Torts,  296. 
Agnew  r.  Johnson,  5  Harris,  373. 

The  stipulation  in  the  lease,  that  the  defend- 
ant should  retain  the  right  of  possession  of  the 
grain  until  divided,  gave  him  no  more  than  a 
lien  thereon  until  he  should  receive  his  share. 
It  did  not  vest  him  with  authority  to  sell  it  and 
convert  it  to  his  own  use. 

Stafford  v,  Ames,  9  Barr;  343. 
Adams  v,  McKesson's  Ex'r,  3  Sm.  81. 
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Set-off  is  only  allowable  in  actions  ex  con- 
tractu. 

Romig*s  Adm'r  v,  Romig,  supra, 
Kater  v,  Steinnick's  Adm'r,  4  Wr.  501. 

October  6,  1879.  The  Court.  The  plain- 
tiff worked  the  defendant's  farm  upon  shares.  By 
the  terms  of  the  lease  he  was  to  have  half  the 
grain,  but  the  right  of  possession  thereof  in  the 
fields  or  in  the  barn  was  to  be  in  the  defendant 
until  divided,  and  his  share  delivered  to  him 
under  the  terms  of  the  lease.  The  plaintiff 
moved  off  the  farm  in  the  spring  of  1876. 
The  wheat  which  is  the  subject  of  the  present 
contention  was  sown  the  previous  fall  and  har- 
vested during  1876.  It  was  therefore  one  of  the 
crops  of  the  year  1875.  The  defendant  refused 
to  allow  plaintiff  to  take  his  share  thereof,  upon 
the  allegation  that  the  plaintiff  had  fraudulendy 
withheld  a  portion  of  the  com  and  other  crops 
for  the  year  1875.  Thereupon  the  plaintiff 
brought  this  action  of  trover  and  conversion  to 
recover  the  value  of  one  half  the  wheat  crop. 
Upon  the  trial  in  the  Court  below  the  defend- 
ant contended :  (i)  That  the  action  of  trover 
and  conversion  would  not  lie ;  and  (2)  That,  if 
it  were  the  proper  form  of  remedy,  the  defendant 
could  show  in  mitigation  of  damages  that  the 
plaintiff  had  fraudulently  withheld  a  portion  of 
the  crops,  and  could  recover  the  value  thereof 
in  this  proceeding.  Both  these  points  were  ruled 
against  the  defendant,  the  learned  Judge  holding 
that  in  an  action  in  form  ex  delicto  no  set-off 
can  be  allowed. 

We  are  of  opinion  that  the  plaintiff  has  mis- 
taken his  form  of  action.  The  possession  and 
the  right  of  possession  of  the  grain  were  in  the 
defendant  until  divided  as  stipulated  in  the  lease, 
not  as  to  the  wheat  crop  alone,  but  as  to  all  the 
crops  of  grain  and  hay  in  the  fields  or  in  the  bam. 
If  therefore  the  plaintiff  has  appropriated  the  com 
and  other  crops  to  his  own  use  in  fraud  of  the 
rights  of  his  kuidlord  under  the  lease,  would  he 
also  be  entitied  to  demand  a  division  of  the  wheat, 
and  sue  the  latter  in  trover  and  conversion  upon  a 
refusal  ?  We  need  not  argue  such  a  plain  proposi- 
tion. The  possession  being  in  the  defendant,  the 
action  of  trover  cannot  be  sustained.  Nor  does 
it  matter  that  the  defendant  sold  the  wheat  and 
recovered  the  entire  proceeds,  if  as  he  alleges  the 
plaintiff  has  in  his  hands  more  than  the  amount 
unlawfully  withheld  from  him.  Had  the  plain- 
tiff brought  his  action  upon  the  lease,  all  questions 
arising  under  it  could  have  been  properly  ad- 
justed. The  attempt  to  settle  only  so  many  of 
them  as  suits  his  convenience  is  ingenious,  but  car- 
ries with  it  the  penalty  of  failure  by  reason  of  a 
mistake  in  the  form  of  action. 

As  this  view  is  decisive  of  the  case,  we  need  not 
discuss  at  l^gth  the  question  raised  by  the  2d 


and  3d  assignments.  The  general  rule  is,  asstated 
by  the  Court  below,  that  in  ai^  action  ex  delicto  i 
set-off  is  not  admissible.  But  the  evidence  offered 
here  was  not  by  way  of  set-off,  but  of  equitable 
defence  as  to  matters  growing  out  of  the  same 
transaction.  There  is  a  line  of  cases  which  go 
very  far  towards  establishing  its  competency.  (See 
Heck  V.  Shener,  4  S.  &  R.  249 ;  Romig  r.  Ro- 
mig,  2  Rawle,  241 ;  Saam  v.  Saam,  4  Watts,  432.) 
There  is  a  growing  disposition  to  favor  every 
principle  that  avoids  circuity  of  action.  There 
is  always  a  saving  of  expense,  and  sometimes  a 
great  gain  to  the  cause  of  justice,  by  having  one 
jury  to  pass  upon  the  whole  case. 

Judgment  reversed. 

Opinion  by  Paxson,  J. 


©uarter  %tmi^n%. 


Oct.  30,1880. 
Commonwealth  v.  McGurk. 

Indictment  for  murder — Act  of  178s  y  praviSi^ 
for  discharge  of  untried  prisoner,  on  bail,  after 
second  term  of  Court — Not  applicable  where, 
after  trial,  a  new  trial  has  been  granted  as 
matter  of  grace,  and  the  second  trio/ has  been 
delayed  more  than  two  terms. 
Motion  for  discharge. 

The  prisoner  was  tried  at  the  January  Term, 
1880,  and  convicted  of  murder  m  the  first  de- 
gree. Upon  his  motion  a  rule  for  a  new  trial  was 
granted,  and,  on  Saturday,  May  i,  1880,  the  last 
day  of  the  April  Term,  nude  absolute.  Four 
terms  having  elapsed  at  which  Courts  of  Oyer 
and  Terminer  were  held,  without  the  second 
trial  taking  place,  the  prisoner  now  moved  for 
his  discharge  under  the  Act  of  1785. 

E,  B.  Morris  and  Walter  G.  Smith,  for  the 
motion. 

The  new  trial  having  been  granted,  the  verdict 
in  the  first  trial  is  wiped  out,  and  defendant  is 
now  in  the  position  of  never  having  been  tried, 
so  that  the  two-term  rule  should  run,  in  his  fevor, 
from  the  date  of  the  rule  being  made  absolute  for 
new  trial,  as  though  that  had  been  his  commit- 
ment. 

The  motion  for  new  trial  was  based  wholly  an 
errors  of  law.  The  new  trial  was  therefore  mat- 
ter of  right,  and  the  prisoner  should  not  be  made 
to  suffer  for  what  was  not  his  fault.  Tht  Act  is 
imperative,  and  as  the  prisoner's  case  does  not 
fall  within  either  of  the  exceptions  mentioned 
therein,  he  is  entitled  to  a  disdiarge. 
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Mitchell,  J.  The  object  of  the  Act  of  1785 
was  to  prevent  oppression  of  a  prisoner  in  con- 
finement by  undue  delay  in  bringing  him  to 
trial.  Notwithstanding  the  general  language  of 
the  Act,  it  has  been  held  that  the  provision  for  a 
discharge  at  the  end  of  the  second  term  does 
not  apply  where  the  trial  has  been  prevented  by 
any  circumstances  of  moral,  physical,  or  legal 
necessity.  Most  of  the  exceptional  cases  which 
had  then  arisen  (1875)  are  referred  to  in  Comm. 
V.  Brown  (32  Leg.  Int.  430;  2  Weekly  Notes, 
153) ;  and  in  Comm.  v.  Hale  (7  Weekly  Notes, 
359)  it  was  further  held  that  where  the  prisoner 
had  been  a  fugitive  and  had  surrendered,  he  had 
put  himself  outside  of  the  protection  of  the  Act, 
and  could  not  now  complain  if  the  Common- 
wealth chose  its  own  time  to  try  him. 

The  present  case  is  new,  but  is  strongly  analo- 
gous to  Comm.  V.  Hale.  The  Commonwealth 
did  its  whole  duty  in  trying  the  prisoner  at  the 
proper  time.  The  result  was  his  conviction ;  and 
now  that  a  new  trial  has  been  granted  to  him 
upon  his  own  motion  and  as  matter  of  grace,  it 
would  be  unreasonable  to  allow  him  to  dictate 
when  the  Commonwealth  shall  be  ready  to  try 
him  the  second  time.  Having  asked  and  re- 
ceived the  favor  of  the  Court,  he  must  take  it 
cum  onere. 

It  is  not  necessary  to  decide  what  would  be 
the  effect  of  a  new  trial  granted  by  the  same 
Court  for  error  in  law,  or  a  reversal  of  judgment 
by  the  Supreme  Court  for  the  same  reason.  I 
have  read  carefully  the  opinion  of  Judge  Elcock, 
and  think  it  sets  forth  clearly  that  the  new  trial 
is  granted  solely  as  matter  of  grace,  and  out  of 
tenderness  for  Uie  prisoner  in  a  case  involving 
his  life. 

The  motion  must  be  refused. 


^smxmxi  illeas— Hato. 


C.  P.  No.  I.  December  11, 1880. 

Backer  v.  Saurman. 
Practice — Attachment   execution — A  motion  to 

dissolve  an  attachment  is  too  late  after  plea 

Jiled. 

Motion  to  dissolve  attachment  execution. 

The  plaintiff  Saurman,  having  obtained  a  judg- 
ment against  one  Knabe,  attached  certain  music 
plates  belonging  to  defendant,  which  were  in  the 
possession  of  ^ker,  a  prititer,  having  been  left 


with  him  for  the  purpose  of  being  printed  from. 
Backer  pleaded  nulla  bona,  and  afterwards  moved 
to  quash  the  writ. 

-A^.  Dubois  Miller y  for  the  motion 
The    attachment    was    improvidendy   issued 
under  the  Act  of  June  16,  1880  (P.  L.  767), 
because  the  goods  were  neither  pawned,  pledged, 
nor  demised  by  defendant. 

Troubat  &  Haly's  Prac.  J  I181. 
^  Frice^  contra.   After  plea  filed  it  is  too  late  to 
move  to  set  aside  the  attachment. 
Poor  V,  Colburn,  7  Sm.  415. 
Troubat  &  Haly*s  Prac.  §  1 198. 
The  CoxniT.     Rule  discharged. 


C.  P.  No.  4.  Dec.  6, 1880. 

In  re  St.  Nicholas  Coal  Co. 

Lost  certificate  of  stock —  Corporation — Dissolu- 
tion  of — Evidence  of  ownership  of  stock  as 
between  corporation  and  stockholder  —  T?u 
stock  ledger  and  stock  certificate  book  are  the 
evidence  of  the  ownership  of  stock — The  cer- 
tificate need  not  he  produced  to  entitle  the 
owner  to  receive  an  amount  awarded  him  upon 
a  final  distribution  of  the  assets  of  the  corpora- 
tion. 

Rule  to  show* why  accountants  should  not 
pay  the  amount  awarded  by  the  auditor,  with- 
out production  of  certificate  of  stock. 

The  affidavit  of  E.  S.  Stagers,  upon  which 
the  Court  granted  the  rule,  set  forth  that  on  May 
I,  1880,  the  St.  Nicholas  Coal  Company,  a  cor- 
poration, was  dissolved  by  a  decree  of  the  Court 
in  a  proceeding  for  dissolution  and  distribution 
under  the  Act  of  April  9,  1856  (P.  L.  293) ; 
that  the  assets  were  converted  into  cash,  and 
the  known  debts  of  the  company  paid  by  the 
directors,  who  then  filed  their  first  and  final 
account,  showing  a  balance  in  their  hands  of 
^28,553.42  ;  that  the  account  was  referred  to  an 
auditor,  who  reported  that,  no  creditors  appear- 
ing, the  fund  must  be  awarded  pro  rata  amongst 
the  stockholders  upon  producing  their  certificates 
of  stock  to  the  accountants ;  that  the  auditor  re- 
ported that  the  deponent's  name  appeared  upon 
the  stock  ledger  and  stock  certificate  book  as  the 
owner  of  208  shares  of  stock,  and  awarded  to 
him  I94.12  as  his  share  of  the  balance  in  the 
hands  of  accountants.  The  affidavit  further  set 
forth  that,  though  he  had  made  diligent  search, 
the  deponent  h^ul  been  unable  to  find  the  certifi- 
cate for  200  shares  of  said  stock,  that  the  same 
had  been  mislaid  or  lost  by  him,  that  he  had  so 
informed  accountants,  and  that  he  had  at  no 
time  assigned  or  sold  the  same  or  any  of  said 
shares.  The  accountants,  however,  refused  to 
pay  him  the  amount  awarded  him  by  the  auditor 
without  the  production  of  the  lost  certificate. 
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M.  H.  Todd  showed  cause. 

A  rule  to  show  cause,  in  a  statutory  proceed- 
ing of  this  character,  is  not  a  proper  method  of 
obtaining  payment  of  a  lost  instrument.  There 
should  be  some  formal  proof  of  loss,  filed  of 
record,  other  than  the  mere  affidavit  on  which 
the  rule  was  granted,  A  petition  or  bill  should 
be  filed,  and,  upon  answer,  the  matter  should  be 
referred  to  an  examiner  to  take  testimony.  But 
even  if  relief  can  be  granted  by  rule,  indemnity 
should  be  required  to  protect  the  accountants, 
who  under  the  Act  are  trustees,  against  subse- 
quent bona  fide  claimants. 

Wm,  A,  Reddingy  for  the  rule. 

As  between  a  corporation  and  corporator  the 
stock  ledger  and  stock  certificate  book  are  evi- 
dence of  the  Ownership  of  the  stock ;  the  certifi- 
cate is  only  secondary  evidence,  and  it  is  not 
necessary  to  produce  it. 

Bank  of  Commerce's  Appeal,  23  S.  59. 

Thayer,  P.  J.  The  affidavit  may  be  treated 
as  a  petition,  and  the  facts  set  forth  not  being 
denied  must  be  taken  to  be  admitted.  The  dis- 
tribution being  made  in  a  judicial  proceeding 
after  public  notice  to  all  parties  in  interest,  no 
responsibility  can  attach  to  the  accountants.  I 
do  not  think  indemnity  is  necessary  in  this  case. 

The  Coxjrt.    Rule  absolute. 

[The  jurisdiction  of  a  Court  of  Equity  to  compel  the 
payment  of  lost  obligations  has  always  been  recognized  in 
England.  "Where  the  instrument  is  negotiable  or  trans- 
ferable by  delivery,  or  where  a  title  would  pass  to  a  bona 
fide  holder  for  value  without  the  necessity  of  such  inquiry 
as  would  develop  the  fact  of  the  loss,  indemnity  is  a  con- 
dition precedent  of  payment.  The  jurisdiction  is  classed 
under  the  general  head (rf*  "Accident."  (Haynes*9  Out- 
lines of  Eq.  131-a;  Story  E<}.  Jur.  {{  81-8S;  Bispham*s 
£^*  S  '77  ffif^')  The  origmal  ground  of  jurisdiction  in 
equity  appears  to  have  been  the  impossibimy  of  making 
profertf  which  was  necessary  at  law,  and  also  the  superior 
machinery  of  a  Court  of  Equity  to  protect  the  defendant 
by  requiring  indemnity  against  subsequent  claimants. 
Although  it  IS  believed  that  no  reported  case  can  be  found 
where  this  equity  jurisdiction  has  been  exercised  in  Penn- 
sylvania, there  is  no  doubt  that  it  exists,  by  virtue  of  the 
Acts  extending  to  th«  Common  Pleas  Courts  equity  juris- 
diction «*  in  all  cases  over  which  Courts  of  Chancery  en- 
tertain jurisdiction  on  the  grounds  of  fraud,  accident,** 
etc.  (Acts  of  Tune  13,  1840,  {  39;  Apil  16,  1845,  ?  3; 
and  Feb.  14,  I057.)  The  jurisdiaion  has  been  exercised 
in  Vermont  and  North  Carolina.  (Miller  v,  R.R.  Co.,  40 
Ver.  399;  Carter  f.  Jones,  5  Iredell  Eq.  196;  Deans  t/. 
Dortch,Id.  331.) 

Apart  from  tne  separate  equity  practice,  there  are 
several  instances,  in  Pennsylvania,  where  the  equitable 
remedy  has  been  administered  in  actions  at  law.  Thus, 
in  Meeker  v,  Jackson  (3  Yeates,  442),  the  plaintiff  in  as- 
sumpsit recovered  the  amount  of  a  lost  bill  of  exchange, 
the  Court  requiring  that  **  the  plaintiff  must  indemnify 
the  defendant  against  the  bill."  So,  in  Snyder  v.  Wolfley 
(8  S.  &  R.  328),  the  plaintiff  in  an  action  of  debt  was 
permitted  to  recover  the  amount  of  a  prize  drawn  by  a 
lost  lottery  ticket,  upon  giving  indemnity  against  future 
claims  founded  upon  it.  In  Bisbing  v,  Graham  (2  Har. 
14),  a  recovery  was  had  in  assumpsit  on  a  promissory  note 
lost  after  suit  brought  upon  it,  the  Court  holding  that  exe- 


cution should  be  restrained  until  indemnity  was  given. 
Again,  in  Fitchelt  v.  R.  R.  Co.  (5  Phila.  IW),  the  Dif. 
trict  Court  of  PhiUdelphia,  per  Hark,  T.*  Held  that  the 
same  principle  applied  to  lost  coupons  of  railroad  bonds. 
In  the  case  reported  above,  the  relief  was  afibrded  bf 
rule,  in  a  statutory  proceeding,  of  an  equitable  character, 
by  petition,  etc.,  for  the  dissolution  of  a  corporatian,  s 
provided  by  Act  of  Assembly.] 


C.  P.  No.  4.  Dec  20^  i8Sa 

Mayberry  v.  Railway  Co. 

Street  railways — Liability  for  negligence — Dutf 

to  keep  in  repair  streets  occupied  by  thewi^ 

Husband  and  wife — Suit  by  wife  alone ^ 

Release  by  wife — Feme   sole  trader^^What 

necessary  to  entitle  wife  to  immtcnities  of  Act 

ofiSsS' 

Rule  for  a  new  trial. 

Case,  by  Mary  A.  Maybeny  against  The 
Second  and  Third  Streets  Passenger  Railway  Co. 

On  the  trial,  before  Elcock,  J. ,  it  appeared  that 
the  plaintiff  was  a  married  woman  but  not  liring 
with  her  husband  and  was  supporting  herself  and 
family ;  that  she  with  her  mother  and  some  of 
her  family  took  passage  upon  one  of  the  defend- 
ant's cars  to  go  to  Meadow  St.,  Frankford ;  l\aX 
she  was  carried  safely  to  the  place  of  her  desti- 
nation ;  that  at  the  place  where  the  plaintiff  and 
her  party  were  landed  the  street  was  crossed  at 
right  angles  by  a  deep  gutter,  which  was  covered 
by  large  iron  plates  over  which  passed  all  the  travel 
of  the  street ;  that  it  was  dark  at  the  time  in  ques- 
tion, and  one  of  the  plates  was  so  displaced  or 
turned  that,  as  the  mother  of  the  plaintiff  stepped 
upon  one  end  of  the  plate,  it  tilted  up  and  fell 
back  upon  the  foot  of  the  plaintiff,  who  was  fol- 
lowing, inflicting  serious  injury. 

The  defendant  offered  in  evidence,  inter  aSa^ 
a  release  executed  by  the  plaintiff  to  the  defend- 
ant in  consideration  of  the  sum  of  I20.  It  was 
admitted  not  as  a  bar  to  the  action,  but  as  evi- 
dence affecting  the  measure  of  damages. 

The  jury  gave  a  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  I702. 

George  IV,  Thorny  for  the  rule. 

The  release  given  by  the  plaintiff  was  a  bar  to 
the  action.    She  became  by  the  desertion  of  her 
husband  a  feme  sole  trader  so  far  as  to  permit 
her  to  sue  for  or  release  a  claim  of  which  1^  we 
the  meritorious  object.    The  claim  against  the  de- 
fendant, if  any,  was  her  separate  property,  and  as 
such  she  could  release  it  as  if  she  were  unmanried. 
Act  4  May,  1855,  Purd.  Dig.  692. 
Black  V,  Tricker,  9  Sm.  13. 
Elsey  V.  McDaniel,  9  Weekly  Notes,  269. 

The  contract  of  the  defendants  was  ended 
when  the  plaintiff  was  safely  landed,  after  that 
there  was  no  further  liability.  She  had  no  right 
of  action  against  them  for  any  injury  which  hap- 
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pened  to  her  by  reason  of  the  street  being  out  of 
repair.  The  statute  which  requires  the  company 
to  keep  the  streets  in  repair  imposes  no  pecu- 
niary liability  upon  the  company  to  a  party 
injiuredy  whatever  may  be  its  effect  as  to  the 
municipality. 

Phila.  and  Reading  R.  R.  v.  Enrin,  8  Nor.  71. 
^  J,  Newton  Browtiy  for  plaintiff,  contra,  cited, 
Act  10  April,  1858  (P.  L.  240),  incorporating 
the  company,  and  City  Ordinances  of  April  i, 
1859  (Ordinances,  p.  138),  and  of  May  6,  1876 
(Ibid.  p.  98),  as  to  the  obligation  of  the  com- 
pany to  keep  the  streets  in  repair. 

The  evidence  does  not  make  out  a  case  coming 
mider  the  Act  of  1855,  as  construed  in — 

D*Arros*i  Appeal,  7  Weekly  Notes,  125. 

King  r.  Thompson,  6  Weekly  Notes,  241. 

January  22d,  1881.  The  Court.  By  the 
ActofAssemblyof  April  loth,  1858  (P.  L.  240), 
incorporating  said  company,  <Mt  is  provided  that 
the  company  shall  keep  the  streets  and  avenues 
traversed  by  the  said  railway  in  perpetual  good 
repair,  at  their  own  expense."  This  is  the  usual 
stipulation  in  the  railway  Acts  of  incorporation 
of  this  city,  and  obliges  the  company  to  maintain 
the  highway  in  safe  repair  its  whole  width,  from 
curb  to  curb,  and  in  fact  this  company  did  con- 
struct this  gutter  and  covering  agreeably  to  the 
ordinance  of  Counsels,  and  under  the  supervision 
and  plan  of  the  Commissioner  of  Highways. 
For  any  defect  in  the  plan  or  mode  of  construc- 
tion the  company  are  not  liable,  but,  constructed 
as  it  is,  they  are  bound  to  keep  it  in  proper  order 
and  repair  and  safe  for  travel.  Of  course  the 
company  should  be  allowed  a  reasonable  time, 
in  case  of  its  becoming  out  of  repair  or  deranged, 
to  restore  it  to  its  proper  condition.  What  would 
be  a  reasonable  time,  under  the  circumstances, 
would  be  a  question  for  the  jury.  That  the  jury 
have  passed  upon,  and  the  remaining  question  is 
whether,  by  the  release  signed  by  plaintiff  without 
the  joinder  of  her  husband,  she  is  estopped  in 
her  action.  It  has  been  determined,  in  R.  K. 
9.  Burson  (11  Sm.  369),  that  a  release  by  a 
married  woman,  her  husband  not  joining,  of  land 
damages,  was  void.  In  this  case  it  is  but  her 
chose  in  action,  but  as  she  could  not  sue  or  re- 
cover without  the  joinder  of  her  husband,  there- 
fore she  cannot  release.  In  Black  v.  Tricker 
(pSm.  13),  it  isheld  that  where  the  circumstances 
mentioned  in'the  Act  of  February  sad,  171S, 
and  the  Act  of  May  5th,  1855,  have  been  estab- 
lished in  any  controversy  in  the  ordinary  way  by 
proofs,  the  privilege  of  being  a  feme  sole  trader 
results  to  the  married  woman.  It  has  been  con- 
tended, in  argtonent  before  us,  that,  as  the  plaintiff 
at  the  time  was  separated  from  her  husband,  and 
supporting  herself  and  family,  she  was  entitled  to 
the  damages  happening  to  her,  and,  being  so 


entitled,  could  release  them  by  a  written  instru  • 
ment,  under  seal,  and  thus  bar  her  action  within 
the  ruling  of  the  case  last  cited.  In  this  case  the 
evidence  was  simply  the  testimony  of  the  plain- 
tiff, who  said:  **I  have  not  always  gone  by 
the  name  of  Mayberry.  He  was  my  second 
husband.  I  sometimes  signed  my  name  just  as  it 
came  handy.  At  other  times  I  signed  my  name 
Hague.  This  was  my  first  husband's  name.  I 
was  not  living  with  Mr.  Mayberry  on  August  24, 
1878 ;  have  not  been  living  with  him  for  six  or 
seven  years  up  to  the  present  time.  I  only  liveti 
with  him  four  months  from  the  day  we  were 
married.  I  was  married  to  him  on  the  10th  day 
of  November,  1873.  After  I  left  him  I  support- 
ed myself.  In  these  four  years  he  did  not  support 
me  at  dl:  went  mostly  by  the  name  of  Hague." 
This  does  not  make  out  a  case  within  the  Act  of 
Assembly  cited,  for  a  simple  failure  to  support 
the  wife,  without  drunkenness  or  other  cause,  will 
not  deprive  the  husband  of  his  right  to  the  wife's 
personal  property  on  her  death  without  issue. 
(See  D'Arros's  Appeal,  7  W.  N.  C.  125.) 

There  must  be  a  desertion  or  a  neglect  or 
refusal  on  the  part  of  the  husband — something 
that  involves  the  "wilful  non-performance  of  a 
duty  on  his  part.  (King  v.  Thompson,  8  W.  N.  C. 
241.) 

Here  there  is  '  no  evidence  of  desertion  by 
the  husband,  and  for  aught  that  appears,  they 
may  have  agreed  amicably  to  separate,  or  in  fact 
the  wife  may  have  deserted  the  husband.  Unless 
the  evidence  shows  that  the  wife  would  be  enti- 
tled to  a  decree  as  ^.feme  sole  trader,  she  cannot 
be  regarded  within  the  benefits  of  the  Act,  and 
her  release,  therefore,  cannot  amount  to  an 
estoppel.  It  is  evidence  against  her  as  a  decla- 
ration of  what  she  estimated  her  damages  at  the 
time,  and  as  against  her  oral  testimony  upon  the 
subject  matter,  and  for  such  purpose  it  was  ad- 
mitted. 

There  was  some  evidence  in  the  cause  affecting 
the  bona  fides  of  the  release,  which  the  verdict 
also  settles  in  favor  of  the  plaintiff,  which,  irre- 
spective of  the  legal  questions  involved,  might 
determine  the  cause. 

Upon  die  whole,  we  see  no  reason  to  disturb 
the  verdict,  and  the  rule  for  a  new  trial  is  dis- 
charged. 

Opinion  by  Elcock,  J. 
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0xpiansi*  Court. 


Conneirs  Estate. 


Nov.  i6,  1880. 


Decedenfs  estate — Distribution — Surcharge  of 
executors — Issue  to  try  validity  of  voluntary 
conveyance  to  wife  {and  executrix)  alleged  to 
be  fraudulent  as  to  subsequent  creditors —  When 
not  granted — Effect  on  fraudulent  conveyance 
of  grantor^  s  discharge  in  bunkruptcy — Limi- 
tations, 

Sur  exceptions  to  the  report  of  an  auditor  re- 
commending that  an  issue  be  awarded. 

The  account  of  Elizabeth  Connell,  widow  of 
the  decedent,  and  C.  C.  Haffelfinger,  executors 
of  George  Connell,  deceased,  was  referred  by 
agreement  to  an  auditor  to  audit  and  report  dis- 
tribution of  the  balance,  before  whom  evidence 
was  submitted,  tending  to  show  the  following 
iiacts: — 

In  1862  the  said  George  Connell,  being  in- 
solvent, for  the  purpose  of  defeating  creditors, 
conveyed,  for  a  nominal  consideration,  certain 
real  and  personal  estate,  being  all  his  property, 
to  one  Pennock,  who  executed  a  declaration  of 
trust,  not  recorded,  to  the  effect  that  he  held  the 
same  as  security  for  present  ^xid,  future  indebted- 
ness of  Connell  to  him,  and,  as  to  the  excess,  in 
favor  of  the  grantor's  wife.  Connell  became  a 
bankrupt  in  1868,  and  was  discharged  in  1869. 
He  died  in  i87i,and  in  1872  Pennock  con- 
veyed the  property  to  his  widow.  Both  before 
and  since  the  decedent's  death,  Mrs.  Connell  re- 
ceived large  sums  of  money,  being  the  proceeds 
of  sales  of  parts  of  the  property  so  conveyed. 

Before  the  auditor,  one  Watts  claimed  pay- 
ment of  a  judgment  obtained  by  him  against  the 
decedent  in  his  lifetime,  in  1869,  after  the  dis- 
charge in  bankruptcy,  and,  the  fund  being  in- 
sufficient, he  alleged  that  the  said  voluntary 
conveyance  of  1862  was  fraudulent  and  void  as 
to  him,  and  that  the  property  and  proceeds  held 
by  the  widow,  one  of  the  accountants,  was  pro- 
perty of  the  decedent's  estate,  with  which  she 
should  be  surcharged. 

At  his  request,  the  auditor  filed  a  report  re- 
commending that  an  issue  be  awarded  to  try, 
substantially,  the  validity  of  the  said  conveyance 
of  1862,  to  which  report  the  accountants  ex- 
cepted. 
John  G,  Johnson,  for  the  exceptants. 
Even  if  subsequent  creditors  could  impeach 
the  deed,  which  they  cannot,  they  are  concluded 
by  the  discharge  in  bankruptcy.  The  assignee 
alone  could  have  inquired  into  its  validity. 


F.  P.  Friehard  9Xi6.  A.  M.  Burton^  contxa. 
Subsequent  creditors  can  always  impeach  a 
voluntary  conveyance  intended  to  defiuud  them. 
And  such  fraudulent  intent  is  sufficiently  shown, 
under  the  authorities,  to  warrant  an  issue  in  diis 
case,  by  the  following  facts^  viz. :  total  insolvency 
at  the  time  of  the  conveyance ;  want  of  consider- 
ation ;  the  property  was  all  the  grantor's  estate  \ 
a  secret  trust  ioi  future y  as  well  as  alleged  exist- 
ing indebtedness ;  no  reconveyance  to  the  wifi! 
until  after  the  grantor's  death. 

Bump  on  Frand.  Conv.  327,  83-84. 

Ridgeway  v.  Underwood,  4  W.  C  C  R.  129. 

Amnion's  Appeal,  1 3  Sm.  289. 

Thomson  v,  Dougherty,  12  S.  &  R.  448. 

Smith  r.  Carlisle,  17  N.  H.  417. 

McCulloch  V,  Hutchinson,  7  Watts,  434. 

Johnston  v,  Harvy,  2  Pa.  Rep.  IJ2. 

Mackason's  Appeal,  6  Wr.  330. 

Seifoss  V.  Fisher,  10  Barr,  184. 

Barringer  v.  Stiver,  13  Wr.  129. 

The  failure  of  the  assignee  in  bankruptcy  to 
impeach  the  deed  does  not  conclude  us,  as  the 
secret  trust  was  a  continuing  one,  and  void  as 
against  future  creditors.  The  discharge  of  priOT 
debts  cannot  affect  the  question  here  raised, 
which  is  whether  the  property  is  that  of  the  de- 
cedent's estate,  with  which  the  accountant  shall 
be  surcharged.    See 

Elliott's  Appeal,  14  Wr.  75. 

Crunkleton  v,  Wilson,  i  Browne,  361. 

November  27,  1880.  The  Court.  To  what 
extent  a  voluntary  conveyance  may  be  attacked 
by  subsequent  creditors,  has  been  very  elaborately 
considered  by  the  Supreme  Court,  in  the  recent 
case  of  Harlan  v.  M^^laughlin  (37  Legal  Intelli- 
gencer, 16 ;  reported  ante,  p.  353.)     .     .     . 

Under  the  principles  thus  enunciated,  it  is, 
perhaps,  not  easy  to  see  how  issues  can  be 
awarded  in  the  present  case  at  the  instance  of  the 
parties  now  asking  for  them,  who  did  not  be- 
come creditors  of  the  decedent  until  long  after 
the  date  of  the  convejrances  which  they  seek  to 
impeach,  and  who  liave  shown  no  fact,  certainly 
none  stronger  than  in  Snyder  v.  Christ  (3  Wr. 
400),  indicating  an  intention  to  commit  a  frand 
against  them. 

We  need  not,  however,  inquire  whether  it 
would  not  be  possible  to  distinguish  the  case 
before  us  from  the  authorities  referred  to,  be- 
cause an  insuperable  obstacle  in  the  way  of  the 
subsequent  creditors  is  found  in  the  proceedings 
in  bankruptcy  which  followed  the  conveyance 
and  preceded  the  creation  of  the  indebtedness 
now  existing. 

Under  the  Bankrupt  Act  of  1867,  §  14  (Re- 
vised Statutes,  §  5046),  it  was  expressly  provided 
that  '*  All  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors,  all  rights  in  equity  .  . 
all  debts  due  him  or  any  person  for  his  use,  and 
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all  liens  and  securities  therefor,  and  all  his  rights 
of  action  for  property  or  estate,  real  or  personal 
.  .  .  and  all  his  rights  of  redeeming  such 
property  or  estate,  together  with  the  like  right, 
title,  power,  and  authority  to  sell,  manage,  dis- 
pose of,  sue  for  and  recover  or  defend  the  same, 
as  the  bankrupt  might  have  had  if  no  assignment 
had  been  made,  sludl,  in  virtue  of  the  adjudica- 
tion of  bankruptcy  and  the  appointment  of  his 
assignee,  ...  be  at  once  vested  in  such 
assignee." 

The  property  and  rights  thus  vested  in  the 
assignee  became  a  fund  for  the  payment  of  the 
debts  of  the  bankrupt  then  existing,  the  debts 
which,  so  far  as  concerns  after-acquired  property, 
were  discharged  by  the  discharge  granted  to  the 
debtor  under  the  proceedings  in  bankruptcy. 
The  fund  belongs  exclusively  to  them,  and 
neither  in  whole  nor  in  part  can  it  be  diverted 
from  them. 

It  is  clear,  therefore,  even  if  it  be  conceded 
that  the  conveyances  made,  directly  or  indirectly, 
by  the  decedent  to  the  accountant,  his  wife,  were 
expressly  designed  to  defraud  future  as  well  as 
existing  creditors,  that  those  who  did  not  become 
creditors  at  all  until  after  the  bankruptcy,  and 
who,  therefore,  can  have  no  interest  in  the  pro- 
perty conveyed,  have  no  right  to  inquire  into 
the  transaction. 

Such  right  can  only  be  exercised  by  the  as- 
signee, and  that  for  the  benefit  of  the  then  exist- 
ing creditors. 

That  the  assignee  did  not,  within  two  years 
after  the  property  or  right  of  action  vested  in 
him,  bring  suit  to  enforce  his  right,  cannot  avail 
subsequent  creditors  or  confer  the  right  upon 
them.  The  provision  in  the  Act,  that,  if  the 
property  was  held  by  one  claiming  adversely,  the 
assignee  shall  be  barred  in  two  years  if  he  shall 
not  bring  suit,  was  intended,  like  all  other  stat- 
utes of  limitation,  for  the  purposes  of  quiet  and 
repose.  As  the  right  of  action  was  vested  ex- 
clusively in  the  assignee,  if  he  should  not  exer- 
cise it,  the  title  of  the  person  holding  adversely 
becomes  absolute  as  against  the  world,  just  as  in 
the  case  of  real  estate  held  adversely  against  the 
real  owner  for  twenty-one  years.  (See  Mun- 
shower  v.  Patton,  10  S.  &  R.  334.)  Certainly 
the  bankrupt  could  not  afterw^s  assert  owner- 
ship, and  his  subsequent  creditors  must  claim 
through  him. 

On  the  other  hand,  if  the  property  has  not 
been  held  adversely,  the  assignee  has  not  been 
barred,  and  he  alone  can  assert  ownership  or 
maintain  a  suit. 

We  therefore  sustain  the  exceptions  to  the 
Auditor's  report,  and  decree  accordingly. 

Opinion  by  Penrose,  J. 


Dec  21, 1880. 
Ranloin's  Estate. 

Accounts  of  executors  and  administrators — State- 
ment of  principal  and  income  to  be  separate — 
Allowance  for  stating  an  account —  When  coun- 
sel fee  allowed  to  executors  and  trustees  in  an 
issue  devisavit  vel  non — Duty  of  executors  to 
require  indemnity  for  costs  and  expenses  of  liti^ 
gallon  from  parties  interested  in  mcuntaining 
the  will. 

Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  executors 
and  trustees  of  Eleanor  Eankin,  deceased,  before 
Ashman,  J.,  the  following  facts  appeared : — 

By  her  will  the  decedent  devised  to  her  sons, 
Abraham  G.  M.  Rankin  and  Alexander  M.  Ran- 
kin, the  dwelling-house  in  which  she  resided  at 
the  time  of  her  decease.  All  the  residue  of  her 
estate  she  devised  to  her  executors  in  trust  to  pay 
over  the  income  to  her  daughters,  Marcella  F. 
Rankin  and  Ellen  F.  Rankin,  making  certain 
provisions  in  case  of  their  death  or  marriage. 
The  daughters  contested  the  validity  of  this  will, 
and  offered  for  probate  a  will  of  prior  date, 
which  they  contended  had  been  republished  after 
the  date  of  the  instrument  in  question. 

An  Examiner  was  appointed,  and  the  executors 
and  trustees  retained  counsel  to  sustain  the  will. 
In  their  account  the  accountants  claimed  credit 
for  a  counsel  fee  of  I500,  for  legal  expenses  in 
maintaining  the  will.  Credit  was  also  claimed 
for  a  counsel  fee  of  |ioo,  for  services  in  connec- 
tion with  the  audit,  and  |is  for  preparing  the 
account.  In  regard  to  these  claims  the  Auditing 
Judge  found  that  the  executors  must  be  sur- 
charged with  the  counsel  fee  of  ^500,  as  the  ex- 
pense of  the  contest  must  be  borne  bv  those  In- 
terested in  the  issue.  He  also  reducea  the  credit 
of  $  too  for  services  in  connection  with  the  audit 
to  I50,  and  disallowed  the  claim  of  $15  for  pre- 
paring the  account,  surcharging  the  executors  in 
the  amount  of  ^565. 

To  this  finding  exceptions  were  filed  on  behalf 
of  the  daughters. 
IT,  M.  Decherty  for  exceptants. 
Costs  accrued  in  proceedings  to  maintain  a 
will,  which  result  successfully,  and  in  defending 
the  interests  of  the  estate,  are  a  proper  credit  in 
the  account  of  the  executor. 
Stcrrctt's  Appeal,  21  Pa.  R.  426. 
Geddis*8  Appeal,  9  Watts,  284. 
Koppenha£fer  V.  Isaacs,  7  Watts,  170. 
Scott*s  Est.,  9  W.  &  S.  98. 
Royer's  Appeal,  I  H.  569. 
Price's  Est.,  Martin's  Appeal,  3  W.  N.  C.  320. 
Jacobs  V,  Bull,  I  Watts,  370. 
J,  /?.  Welsh  and  Zane^  contra. 

Dec.  31,  1880.  The  Court.  The  first  error 
apparent  upon  the  face  of  the  accoimt  is  in  corn- 
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bining  principal  and  income  in  one  account. 
They  should  always  be  separated.  The  labor  of 
both  Auditing  Judge  and  counsel  would  thus  be 
lessened,  and  the  condition  of  the  estate  and  its 
management  by  the  accountants  rendered  intel- 
ligible to  the  parties  interested.  .  .  .  It  is  also  erro- 
neous to  claim  a  credit  for  preparing  the  account, 
when  the  same  was  prepared  by  the  trustee  per- 
sonally, himself  a  member  of  the  bar.  It  is 
usual  for  a  reasonable  allowance  to  be  made  to 
an  executor,  administrator,  or  other  trustee,  who 
is  imable  to  state  his  account  by  reason  of  un- 
femiliarity  with  bookkeeping  or  accounting,  and 
is  consequently  obliged  to  employ  another  to  per- 
form that  duty,  but  never  where  he  undertakes  tiie 
clerical  or  professi  onal  labor  himself.  It  is  a  part 
of  his  duty  to  keep  a  book  or  books,  showing  the 
receipts  and  expenditures  of  the  estate,  and  to 
prepare  his  account  personally,  imless  from  the 
unusual  labor  and  skill  required  he  would  be  jus- 
tified in  emplo3dng  an  accountant  or  bookkeeper. 
And  it  is  always  presumed  that  the  commissions 
or  compensation  granted  by  the  Court  is  in  part 
a  recompense  for  whatever  clerical  labor  may  be 
thus  rendered.  This  item  of  credit  must  be  dis- 
allowed. 

The  first  exception  is  in  disallowing  a  credit 
claimed  for  five  hundred  dollars,  paid  to  the 
counsel  of  accountants  for  professional  services 
in  successfully  resisting  an  appeal  by  the  cestuis 
que  trusty  from  the  decision  of  the  Register,  in 
admitting  to  probate  the  will  of  testatrix.  In  view 
of  the  long-continued  contest,  and  the  services 
performed  by  counsel  both  before  the  Examiner 
and  the  Court,  and  upon  comparison  with  the 
amoimt  expended  by  the  contestants  for  services 
of  counsel  in  their  behalf,  the  Auditing  Judge 
concludes  that  the  sum  paid  by  accountants  for 
professional  services  in  upholding  the  will,  is  not 
excessive,  but  disallows  the  expenditure  as  an 
improper  credit,  for  the  reason  that  the  expenses 
■of  the  contest  should  have  been  borne  by  the  par- 
ties immediately  interested  in  the  issue.  That 
the  Accountants  as  executors  were  mere  stake- 
holders, and  their  duty,  before  taking  part  in  the 
contest,  was  to  call  upon  the  parties  interested  in 
the  establishment  of  the  will,  to  indemnify  them 
against  the  costs  and  expenses  to  which  they  might 
be  subjected.  This  view  of  the  law  is  entirely 
correct,  and  fully  sustained  by  the  authorities, 
among  which  may  be  cited  Mumper's  Appeal 
(3  W.  &  S.  441),  Geddis's  Appeal  (9  Watts,  284), 
Royer's  Appesd  f  13  Penna.  St.  Rep.  569),  and 
Landis*s  Estate  (i  Phila.  Rep.  528).  And  an 
administrator //m^/i/^  lite  cannot  chacge  the  es- 


tate with  the  expenses  of  an  issue  to  try  the  validity 
of  a  will  (Dietrich's  Account,  2  Watts,  332). 

But  the  rule  of  law  so  well  settled  is  inappli- 
cable to  the  present  case.  Here  the  contestants 
were  the  cestuis  que  trusty  and  the  proponents  of 
the  will  both  executors  and  trustees.  They  were 
made  respondents  by  the  act  of  the  cestuis  que 
trusty  in  their  effort  to  destroy  the  trust  declared 
by  testatrix,  and  it  became  Uieir  duty  to  defend 
and  uphold  the  will.  This  they  did,  not  merdj 
as  executors,  but  as  testamentary  trustees,  and 
were  successful.  In  such  case  we  think  the 
estate  should  justly  pay  the  expenses  incurred.  In 
Landis'  Estate,  supra,  Thompson,  P.  J.,  says, 
inter  alia:  **  An  executor  cannot  claim  the  ex- 
penses of  such  a  proceeding,  unless,  in  endeav- 
oring to  sustain  the  will,  he  acts  for  the  benefit 
of  the  estate.  If  it  is  of  no  advantage  to  the 
estate  or  to  those  entitled  to  the  fund  that  such 
litigation  should  be  carried  on,  the  executor 
cannot  claim  allowance  in  hisaccount  for  expenses 
so  incurred.  If  the  executor  acts  to  sustain  t 
triLst,  and  is  successful,  his  expenses  wonld  be 
fairly  chargeable  upon  the  trust  fund ;  but  where 
no  such  fund  exists,  and  the  supposed  trust  is  a 
nullity,  the  real  owners  of  the  estate  cannot  be 
made  liable.''    This  exception  is  sustained. 

In  addition  to  the  above  expenditure  for  die 
services  of  counsel  in  the  append  from  the  Regis- 
ter, the  accountants  also  a^  an  allowance  of 
one  hundred  dollars  for  the  advice  and  services 
of  counsel  during  the  continuance  of  the  trust, 
and  rendered  in  the  settlement  and  adjudication 
of  their  account  The  trust  extended  through  t 
period  of  more  than  five  vears  prior  to  the  filing 
of  the  account,  and  is  still  continuing.  During 
aU  this  time,  from  the  character  of  the  trust  estate, 
mainly  realty,  and  the  litigious  and  hostile  dis- 
position and  attitude  of  the  eestuis  que  trusty  it 
frequently  became  necessary  for  die  trustees  to 
consult  counsel  to  aid  them  m  the  care  and  man- 
agement of  the  estate.  Then,  upon  the  fiUng 
of  the  account,  the  trustees  were  met  with  cb|ee- 
tions  and  attempts  to  surcharge,  whidi  have  been 
found  without  foundation.  These  hearings  before 
the  Auditing  Judge  and  the  Court  all  required 
the  labor  and  services  of  counsel,  and  for  which 
no  additional  compensation  is  requested.  We 
therefore  think  tM  the  allowance  asked  by  the 
trustees  is  reasonable  and  proper.  This  ezcq>- 
tion  also  is  sustained.    •    •    . 

The  adjudicadon  is  re-committed  for  correc- 
don,  in  accordance  with  this  opinion. 

Opinion  by  Hanna,  P.  J. 
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g)U^treme  Court. 


Oct  &  Nov.  ♦So,  188.  Oct.  5,  1880. 

Stabler  v.  The  Commonwealth. 

Criminal  law — Section  82  of  Act  of  March  j/, 
i860 — Attempt  to  poison —  What  constitutes  an 
**  attempt^  within  the  meaning  of  the  Act — Dis- 
tinction between  "  attempt^  and  *'  intention^ 

Merely  delivering  poison  to  a  person,  and  soliciting  him 
to  place  it  in  the  spring  of  anotlter,  is  not  an  '<  attempt  to 
administer  poison''  to  the  latter,  within  the  meaning  ofthe 
Sad  section  of  the  Act  of  March  31,  i860  (Purd.  Dig. 
340,  pi.  128).  The  Act  recognizes  a  distinction  between 
intent  and  attempt 

Error  to  the  Quarter  Sessions  of  Allegheny 
County. 

Indictment  of  Alois  Stabler.  The  first  count 
charged  that  the  defendant,  on  the  3d  day  of 
July,  1879,  etc.,  "  feloniously  did  attempt  to 
administer  a  certain  poison,  commonly  called 
Paris  green,  etc.,  to  one  Richard  F.  Waring, 
with  intent  to  commit  the  crime  of  murder,  and 
to  feloniously  kill  and  murder  the  said  Richard 
F.  Waring,'*  etc.  The  sixth  count  charged  that 
the  defendant  solicited  one  John  Neyer,  a  ser- 
vant of  the  said  Richard  F.  Waring,  to  adminis« 
ter  a  certain  poison,  etc.,  to  the  said  Waring, 
etc.  The  defendant  was  convicted  on  both 
counts.  No  complaint  was  made  of  the  convic- 
tion under  the  sixth  count. 

There  having  been  no  official  notes  of  testi- 
mony taken  on  the  trial  of  the  case  in  the  Court 
below,  it  was  agreed  by  counsel  that  the  Supreme 
Court  shall  treat  the  following  as  being  ail  the 
testimony  bearing  on  the  first  count  of  the  in- 
dictment. 

**The  only  witness  sworn  was  John  Neyer, 
who  testified,  that  he  had  a  conversation  with 
Alois  Stabler,  over  a  year  before  the  information 
was  made  against  him,  in  which  Stabler  stated 
his  grievance  against  Waring,  and  stated  his  (Sta- 
bler's)  determination  to  be  revenged,  and  then 
soUcited  Neyer  to  put  poison  in  Waring's  spring, 
so  that  he  and  his  family  would  be  poisoned,  and 
offered  the  witness  a  reward  therefor,  and  gave 
him  directions  how  to  administer  the  poison,  and 
gave  him  the  poison  to  administer.  That  the 
witness  refused  to  administer  the  poison,  and  said 
he  would  not  have  anything  to  do  with  it,  and 
handed  the  poison  back  to  Stabler.    That  the 


witness  had  his  coat  ofif  when  the  two  were  talk- 
ing together.  Three  or  fom*  days  after  this  con- 
versation the  witness,  upon  putting  on  his  coat, 
found  a  package  in  his  coat  pocket,  which  he 
believed  was  the  same  package  that  Stabler  had 
handed  him.  That  the  witness  shortly  after  left 
the  city  of  Pittsburgh  and  went  to  Toledo,  Ohio, 
where  he  remained  several  months.  That  he 
again  returned  to  Pittsburgh,  about  a  year  after 
the  conversation  with  Stabler,  and  then,  for  the 
first  time,  told  a  party  about  what  had  taken 
place,  and  handed  this  party  the  package  of 
poison. 

'*  That  the  witness  never  had  any  intention  of 
administering  the  poison,  and  never  did  anything 
towards  it,  and  never  had  any  other  conversation 
with  Stabler  about  the  matter  except  the  one 
stated." 

The  Court,  Ewnro,  J.,  charged  that  if  the  jury 
believed  the  evidence  of  John  Neyer,  in  sub- 
stance as  above  given,  it  constituted  an  attempt, 
and  they  might  find  the  defendant  guilty  on  the 
first  count. 

The  jury  found  a  verdict  of  guilty  on  both 
counts.  The  defendant  moved  for  a  new  trial  and 
in  arrest  of  judgment,  which  motion  was  overruled 
by  the  Court,  and  separate  sentences  were  pro- 
nounced. The  defendant  took  this  writ,  assign- 
ing for  error,  inter  atia,  the  charge  of  the  Court, 
that  the  testimony  of  Neyer  was  sufficient  to  sus- 
tain a  verdict  of  guilty  on  the  first  count. 

W.  C.  Moreland  {N,  C.  Cook  with  him),  for 
plaintiff  in  error. 

An  attempt  to  commit  a  crime  is  an  endeavor 
to  accomplish  it,  carried  beyond  mere  prepara- 
tion, but  felling  short  of  the  ultimate  design. 
Acts,  dhrectly  tending  to  the  end  in  view,  are 
necessary  to  constitute  an  attempt.  Mere  intent 
is  not  enough. 

Kelly  V,  Commonwealth,  i  Grant,  488.  , 

The  proof  in  this  case  does  not  sustain  the 
allegation.  The  Act  of  i860,  §  82  (P.  L.  403), 
under  which  the  indictment  is  drawn,  follows 
the  Stat,  of  i  Vic,  c.  85,  sec.  3,  which  has  been 
construed  as  we  now  contend  in — 

Regina  v,  Williams  &  Rees,  i  Car.  &  Kirwan,  589; 
s.  €.,  I  Denison's  Crown  Cases,  4a 

"Where  a  foreign  statute  agrees  with  our  own, ' 
a  judicial  construction  of  the  former  will  have 
weight  in  construing  the  latter.  The  case  of 
People  t^.  Bush  (4  Hill,  134),  on  which  the  Court 
below  relied,  was  decided  on  a  statute  of  New 
York,  differing  materially  in  some  of  its  language 
from  the  Act  of  i860.  j 

John  S.  Robb^  District  Attorney,  contra. 

October  15,  1880.  The  Court.  This  in- 
dictment contains  six  counts.  A  conviction  was 
had  on  the  first  and  sixth,  and  sentence  was  pro- 
nounced on  each  separately.  The  first  charged 
a  felonious  attempt  to  administer  poison  to  one 
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Waring,  with  intent  to  commit  the  crime  of  mur- 
der, and  feloniously  to  kill  and  murder  him ;  the 
sixth  with  wickedly  soliciting  one  Neyer  to  ad- 
minister poison  to  said  Waring.  No  error  is  now 
alleged  to  the  conviction  and  judgment  on  the 
sixth  count.  The  conviction  on  the  first  and  the 
judgment  thereon  are  assigned  for  error. 

This  count  is  framed  under  §  82  of  the  Act  of 
31st  March,  i860  (Purd.  Dig.  340).  It  declares: 
"  If  any  person  shall  attempt  to  administer  poi- 
son or  other  destructive  thing,  or  shall  attempt 
to  cut  or  stab  or  wound  or  shall  shoot  at  any 
person,  or  shall,  by  drawing  a  trigger  or  in  any 
other  manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person,  or  shall  attempt  to 
drown,  suflfocate,  or  strangle  any  person,  with 
intent,  in  any  of  the  cases  aforesaid,  to  commit 
the  crime  of  murder,  he  shall,  although  no  bodily 
injury  be  effected,  be  guilty  of  felony,  and  be 
sentenced  to  pay  a  fine  of  one  thousand  dollars, 
and  undergo  an  imprisonment,  by  separate  or 
solitary  confinement,  not  exceeding  seven  years.** 

All  the  testimony  to  prove  the  first  count  was 
the  evidence  of  Neyer.  He  testified  to  a  conver- 
sation which  he  had  with  Stabler  more  than  a 
year  before  the  information  was  made  against 
him.  His  testimony  is  substantially  this:  Sta- 
bler stated  his  grievance  against  Waring,  and  a 
determination  to  be  revenged.  He  solicited 
witness  to  put  poison  in  Waring's  spring,  so  that 
the  latter  and  his  family  would  be  poisoned, 
offering  him  a  reward  for  so  doing.  He  handed 
witness  the  poison,  and  directed  how  it  should 
be  administered.  Witness  replied  he  would  have 
nothing  to  do  with  it,  and  handed  the  poison 
back  to  Stabler.  While  they  were  conversing 
the  coat  of  witness  was  off;  on  putting  it  on, 
three  or  four  days  thereafter,  he  found  ^  package 
in  the  pocket,  and  believed  it  to  be  the  one  Sta- 
bler had  handed  him.  Soon  after  this  witness 
left  the  State,  and  did  not  return  until  about  a 
year  thereafter.  He  then,  for  the  first  time,  re- 
lated the  conversation  to  a  person,  and  handed 
him  the  package  of  poison.  He  further  testified 
that  he  never  had  any  intention  of  administering 
the  poison,  and  never  did  anything  towards  it, 
and  had  no  other  conversation  with  Stabler 
about  the  matter. 

Is  this  evidence  sufficient,  within  the  meaning 
of  the  statute,  to  prove  an  attempt  on  the  part 
of  Stabler  to  administer  the  poison  ?  The  Act 
recognizes  a  distinction  between  intent  and  at- 
tempt. The  former  indicates  the  purpose  exist- 
ing in  the  mind ;  the  latter  an  act  to  be  commit- 
ted. Merely  soliciting  another  to  do  an  act  is 
not  an  attempt  to  do  that  act.  (Rex  v.  Butler, 
6  C.  &  P.  368 ;  Smith  v.  Commonwealth,  4  P. 
F.  Smith,  209.)  In  this  last  case  it  was  said : 
'*  In  a  high  moral  sense  it  may  be  true  that  so- 
licitation is  attempt ;  but  in  a  legal  sense  it  is 


not.*'  In  some  cases  it  has  been  held,  although 
a  solicitation  to  commit  a  misdemeanor  does  not 
constitute  an  attempt  to  commit  the  misde- 
meanor, yet  a  solicitation  to  commit  a  felonj 
does  constitute  an  attempt  to  commit  the  felony. 
This  view  does  not  appear  to  have  been  adopted 
in  Pennsylvania.  The  case  of  Kelly  r.  The 
Commonwealth  (i  Grant,  484)  was  an  indict- 
ment for  murder  charged  to  have  been  conmut- 
ted  in  an  attempt  to  commit  a  rape.  It  was  heM 
that  acts  were  necessary  to  constitute  an  attempt. 
That  an  attempt  to  commit  a  rape  was  an  ii^- 
fectual  offer  by  force  with  intent  to  have  carnal 
knowledge.  If  such  acts,  with  such  intent,  were 
not  proved,  the  prisoner  could  not  be  convicted 
of  the  attempt ;  that  it  should  be  an  actual,  not 
a  constructive  attempt.  An  intent  to  commit 
fornication  was  not  sufficient. 

In  the  present  case  it  is  contended  that  putting 
the  poison  into  the  pocket  of  the  witness  was  an 
act  sufficient  to  constitute  the  attempt  if  Stabler 
expected  and  believed  it  would  be  used  as  he 
had  requested.     The  uncontradicted  evidence 
is,  that  it  was  so  put  without  the  knowledge  of 
the  witness,  and  ^er  his  positive  and  unqualified 
refusal  to  use  it.     He  swears  he  never  used  it,  or 
attempted  to  use  it,  or  had  any  intention  of  so 
doing.     To  submit  to  the  jury  to  find  that  Stab- 
ler expected  and  believed  the  witness  woukl 
administer  it,  was  not  only  without  evidence, 
but  against  the  evidence.     If,  however,  it  was 
actually  delivered  with  that  intent,  we  do  not 
think  it  constituted  an  attempt  to  murder  under 
the  82d  section  of  the  Act  of  31st  March,  i860. 
This  section  is  substantially  a  copy  of  the  3d  sec- 
tion of  the  Act  of  I  Victoria,  chapter  85.     In  an 
indictment  under  that  Act  in  Reginav.  Williams 
et  ai.  (i  Car.  &  Kirwan,  589),  it  was  held  that 
the  delivery  of  poison  to  an  agent,  with  direc- 
tions to  him  to  cause  it  to  be  administered  to 
another,  was  insufficient  to  establish  an  attempt 
to  murder.     So,  on  an  indictment  under  the 
same  chapter  for  attempting  to  discharge  loaded 
firearms  at  a  person,  it  was  held  in  Regina  v. 
Lewis  (9  C.  &  P.  523),  that  some  act  must  be 
shown  to  prove  the  person  did  attempt  to  dis- 
charge the  firearms,  and  merely  presenting  them 
was  not  sufficient.     Upon  an  indictment  for  at- 
tempting to  discharge  a  pistol  loaded  with  powder 
and  ball,  with  intent  to  murder,  a  witness  testi- 
fied :  ' '  The  prisoner  took  out  a  small  pistol,  and 
said,  '  I  will  settle  you,'  or  '  I  will  do  you,*  and 
either  half  or  full-cocked  the  pistol,  and  pointed 
the  mxizzle  at  my  brother,"  with  his  finger  on  the 
trigger.     Yet  it  was  held  the  charge  of  felony 
could  not  be  supported,  as  it  was  not  proved 
that  the  prisoner  drew  the  trigger.  (Reg.  r.  St. 
George,  Idem,  483,  38  E.  C.  L.  R.)    Parke,  B., 
said :   Here  a  trigger  was  to  be  drawn,  and  it  is 
not  drawn.     It  seems  to  me  that  the  object  of 
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the  Act  was  to  punish  proximate  attempts — that 
is,  those  attempts  which  immediately  lead  to  the 
discharge  of  Ic^ed  arms."  It  is  true,  in  People 
V.  Bush  (4  Hill,  133),  a  conviction  was  sustained 
for  an  attempt  to  commit  a  felony  where  the  act 
proved  was  as  remote  from  the  crime  intended 
to  be  perpetrated  as  the  act  proved  is  in  the  pre- 
sent case.  That  ruhng,  however,  rests  on  a 
statute  of  New  York,  which  contains  language 
not  in  the  Act  of  i  Victoria  cited,  nor  in  our 
own  statute.  It  has  additional  words,  "  and  in 
such  attempt  shall  do  any  act  toward  the  com- 
mission of  such  offence."  In  giving  construction 
to  a  statute  containing  such  language,  a  conclu- 
sion may  well  be  reached  that  would  be  forced 
and  unjust  in  construing  our  statute,  which  is  so 
different.  The  conduct  of  the  plaintiflf  in  error, 
as  testified  to  by  the  witness,  undoubtedly  shows 
an  offence  for  which  an  indictment  will  lie  with- 
out any  further  act  having  been  conmiitted.  He 
was  rightly  convicted,  Sierefore,  on  the  sixth 
count.  We,  however,  think  all  that  occurred  at 
the  interview  with  the  witness,  and  the  legal  in- 
ference deducible  therefrom,  followed  by  no 
other  act,  is  not  sufficient  to  justify  a  convic- 
tion for  an  attempt  to  commit  the  felony  as 
charged.  The  act  proved  did  not  approximate 
sufficiently  near  to  the  commission  of  murder  to 
establish  an  attempt  to  commit  it  within  the 
meaning  of  the  statute.  The  second  and  third 
assignments  are  sustained,  and,  on  the  first 
count,  judgment  reversed. 

Opinion  by  Mercur,  J.    Sterrett,  J.,  dis- 
sents. 


Jan.  '80,  7<x 


Dick  V.  Stevenson. 


Jan.  7, 1881. 


Mechanics  lien  law —  Validity  of  claim  filed  for 
materials  delivered  at  the  shop  of  the  contractor 
before  the  commencement  of  the  building — Un- 
der what  circttmstances  the  omission  to  name 
all  the  contractors  not  fatal 

In  the  absence  of  fraud,  materials  famished  for  a  build- 
ing on  its  credit,  delivered  at  the  shop  of  the  contractor, 
may  be  made  the  subject  of  a  Hen,  although  they  were  de- 
livered before  the  commencement  of  the  building. 

Where  one  of  two  joint  contractors  dies  during  the  pro- 
gress of  the  work,  a  claim  filed  against  the  other  alone, 
not  naming  him  as  survivor,  is  good ;  the  proceeding  being 
in  rem^  it  would  be  improper  to  substitute  the  personal  rep- 
resentatives of  the  deceased. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Scire  facias  sur  mechanics'  claim  filed  by  Hugh 
Stevenson  and  John  Stevenson,  trading  as  Ste- 
venson &  Co.,  against  Walter  B.  Dick,  owner, 
and  Albert  J.  McLaughlin,  contractor,  for  lum- 


ber furnished  to  premises  on  Sixteenth  Street  and 
Jefferson  Street. 

Defendant  filed  an  affidavit  of  defence  of  the 
following  nature:  (i)  That  Albert  J.  McLaugh- 
lin, named  in  the  claim  filed  as  contractor  for 
said  building,  was  not  the  contractor  thereof. 
That  the  building  was  erected  under  a  contract 
in  writing,  dated  the  i8th  of  December,  1877, 
between  John  McLaughlin,  Jr.,  and  Albert  J. 
McLaughlin,  of  the  one  part,  and  affiant,  of  the 
other  part,  and  that  the  said  Albert  J.  McLaugh- 
lin had  no  authority  to  make  contracts  for  labor 
or  materials,  in  the  construction  of  said  building, 
except  such  as  he  acquired  under  said  written 
contract,  in  conjunction  with  the  said  John 
McLaughlin,  Jr.  That  the  building  was  begun 
and  continued  by  said  contractors,  until  the  24th 
of  August,  1878,  when  John  McLaughlin,  Jr., 
died.  And  that  claimant  is  not  entitled  to  a 
claim  against  the  building  for  lumber  furnished, 
during  the  lifetime  of  John  McLaughlin,  Jr., 
under  a  contract  with  Albert  J.  McLaughlin, 
alone,  without  the  conjunction  of  John  McLaugh- 
lin, Jr.  (2)  That  the  building  was  not  com- 
menced until  23d  February,  1878,  when  the 
cellar  digging  was  begun.  That  the  items  of 
lumber  charged  in  said  claim,  prior  to  that  time, 
were  not  dehvered  at  the  said  building,  or  upon 
the  lot  of  ground  upon  which  the  same  is  erected, 
but  at  the  shop  of  Albert  J.  McLaughlin,  and 
that  as  to  those  items,  amounting,  in  the  aggre- 
gate, to  the  sum  of  I137.65,  the  claimant  is  not 
entitled  to  a  claim  against  said  building. 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  was  made  absolute,  Lxjdlow,  P.  J., 
delivering  the  following  opinion :  **  It  has  been 
frequently  decided,  that  materials  furnished  for 
a  building,  though  not  used  or  delivered  at  the 
building,  maybe  made  the  subject  of  a  lien,  and, 
in  the  absence  of  any  allegation  of  fraud  in  the 
affidavit  of  defence,  there  seems  to  be  no  reason 
why,  in  this  instance,  a  judgment  should  not  be 
entered.  It  is  a  matter  of  common  practice  for 
building  materials  to  be  prepared  long  before  a 
house  is  commenced;  and  to  strike  down  this 
lien  for  the  reason  assigned  would  be  to  destroy 
a  right  incident  to  the  very  nature  of  the  busi- 
ness, which  it  is  the  avowed  object  of  the  lien 
law  to  protect. 

<<  We  are  also  of  the  opinion  that  the  contractor 
is  properly  named.  After  the  death  of  one  of 
the  contractors,  as  the  proceeding  is  in  rem,  it 
would  be  improper  to  substitute  the  personal 
representatives  of  the  deceased  contractor ;  and  ^ 
while  it  would  possibly  have  been  better  to  have 
named  the  living  contractor  as  the  survivor,  yet 
we  do  not  think  the  omission  is  fatal  to  the 
validity  of  the  lien." 

The  defendant  took  this  writ,  assigning  for 
error  the  action  of  the  Court  in  entering  judg- 
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ment  for  want  of  a  sufficient  affidavit  of  de- 
fence. 
,     John  M,  Thomas^  for  the  plaintiff  in  error. 

Part  of  the  lumber  furnished  was  delivered  be- 
fore the  commencement  of  the  building;  that 
part  therefore  could  not  have  been  sold  upon  its 
credit.  There  is  no  lien  where  materials  are  not 
furnished  upon  the  credit  of  the  building. 
Hills  V,  Elliott,  l6  S.  &  R.  59. 

In  the  cases  which  decide  that  there  is  a  lien 
for  materials  delivered  at  the  shop  of  a  contrac- 
tor, the  building  was  in  process  of  erection. 
White  V.  Miller,  6  Har.  52. 

The  objection  b  not  that  the  contractor,  Albert 
J.  McLaughlin,  was  not  described  as  the  survivor, 
as  stated  in  the  opinion  of  the  Court  below,  but 
that  Stevenson  &  Son,  by  a  sale  of  materials  to 
Albert  J.  McLaughlin  alone,  during  the  lifetime 
of  John  McLaughlin,  Jr.,  could  not  acquire  a 
lienagainst  the  building,  by  reason  of  the  owner's 
contract  with  John  McLaughlin,  Jr.,  and  Albert 
J.  McLaughlin  jointly. 

Charles  C.  Lister^  for  the  defendant  in  error. 

The  time  and  place  of  delivery  are  not  im- 
portant, provided  the  materials  are  furnished 
upon  the  credit  of  the  building.  The  Act  of 
Assembly  gives  a  lien  for  materials  furnished 
^^for  or  alx>ut  the  erection  or  construction  of  the 
building."  Hence  the  price  of  materials  fur- 
nished/br,  but  not  used  in  the  building,  can  be 
recovered. 

Hinchmau  v.  Graham,  a  S.  ft  R.  170. 
I         Church  V,  Allison,  10  Barr,  416. 

Odd  Fellows*  Hall  v.  Masser,  12  Har.  507. 
Parrish'i  Appeal,  2  Norris,  ill. 

The  lien  of  plaintiff  below  complies  strictly 
with  the  Act  of  Assembly,  which  requires  **  the 
name  of  the  contractor  to  be  set  out  when  the 
contract  of  the  claimant  is  made  with  such  con- 
tractor."   This  has  been  done  here. 

The  proceeding  is  in  rem.     **The  object  of 
naming  the  parties  connected  with  the  structure 
is  a  designation  of  the  thing,  not  of  the  person." 
Knabb's  Appeal,  10  Barr,  186. 

January  17,  1881.  The  Court.  The  sur- 
vivor of  two  joint  contractors  is  rightly  named  as 
sole  contractor  in  the  claim  filed.  He  had  the 
power,  as  such  survivor,  to  bind  the  building,  and 
so  far  as  the  owner  was  concerned,  it  mattered 
not  whether  the  materials  were  furnished  at  the 
shop  of  the  contractor,  before  or  after  the  build- 
ing was  begun,  provided  they  were  furnished  on 
its  credit.  We  think  the  opinion  of  the  learned 
President  of  the  Court  fully  sustained  both  on 
principle  and  authority. 

PfiR.  Curiam.    Judgment  affirmed. 


Oct  &  Nov.  »8o,  147.  Not.  10,  1S80. 

Faas  V.  Warner,  Controller,  etc 

Constitutional  lam — Legislative  power — Sfieeiai 
Act  directing  a  county  to  pay  the  personal  deH 
of  its  ex^sheriff-—  Unconstitutionality  of — Mam- 
damus. 

An  Act  of  Assembly  requiring  a  connty  to  pay  the  per- 
sonal debt  of  its  ex-sherifif,  contracted  for  bread  for  jail 
prisoners,  is  void. 

A  sheriff  of  Allegheny  County,  having  agreed  with  the 
county  to  board  all  jail  prisoners  at  a  specified  price  for 
each  ))er  day,  contracted  with  one  F.  to  furnish  ihe  neces- 
sary bread.  After  F.  had  furnished  bread  to  a  large 
amount,  the  sheriff  died  insolvent,  largely  indebted  to  F. 
The  county  paid  all  that  it  owed  the  sheriff  to  his  admin- 
istrator, and  F.  received  a  portion  of  his  claim  from  the 
administrator.  Afterwards  by  a  special  Act  of  Assembly, 
the  controller  of  the  county  was  required  to  ascertain  the 
balance  due  from  A.  to  F.,  and  to  certify  the  amount  to  the 
commissioners  for  payment.  Upon  petition  for  a  man- 
damus to  compel  the  controller  to  comply  with  the  re- 
quirements of  the  Act : 

Heidi  that  the  debt  being  the  personal  debt  of  A.,  the 
Act  of  Assembly  was  unconstitutional  and  void. 

Error  to  the  Commoii  Pleas  No.  i ,  of  Alle- 
gheny County. 

This  cause  arose  in  the  Court  below  upon  a 
petition  by  J.  M.  Faas  for  a  mandamus  to  Henry 
Warner,  Controller  of  Allegheny  Coimty.  It 
was  subsequently  agreed  that  the  petition  should 
be  regarded  as  a  writ  of  alternative  mandamus 
and  the  answer  as  a  return  to  that  wriL  The 
plaintiff  demurred  to  the  answer. 

The  petition  set  forth  that  the  late  Harry 
Woods,  while  sheriff  of  Allegheny  County,  con- 
tracted with  the  petitioner  to  furnish  br^ul  for 
the  prisoners  in  the  county  jail,  and  that,  under 
this  contract,  Woods  at  die.  time  of  his  death 
was  largely  indebted  to  the  petitioner.  That  the 
petitioner  had  received  from  the  estate  of  Woods 
a  portion  of  his  debt,  but  that  there  was  still  due 
him  ^855.48,  which  the  estate  was  insufficient 
to  pay.  That  in  view  of  this  insufficiency,  by  a 
special  Act  of  Assembly,  approved  March  30, 
1870  (P.  L.  673),  the  controller  of  saki  county 
was  authorized  and  required  to  ascertain  the  bal- 
ance due  the  petitioner,  with  interest,  and  to 
certify  the  same  to  the  commissioners,  whose 
duty  It  should  be  to  direct  the  same  to  be  paid 
as  other  claims  against  the  cotmty  are  paid. 
That  the  controller  has  refused  to  examine  the 
claim,  or  to  certify  it  in  accordance  with  the 
Act,  and,  therefore,  the  petitioner  prayed  for  a 
mandamus  directing  him  so  to  do. 

The  answer  of  the  controller  set  forth :  that 
the  County  of  Allegheny  did  not  contract  the 
debt,  and  never  was  liable  to  pay  k ;  that  Woods 
was  commissioned  sheriff  cm  November  17, 1861, 
and  on  that  day  made  a  contract  with  the  county 
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by  which  he  agreed  to  board  all  jail  prisoners  at 
a  specified  price  for  each  per  day,  said  board 
necessarily  including  bread  as  well  as  other  food, 
and  that  in  pursuance  of  this  contract,  the  county 
had  paid  Woods  during  his  lifetime,  and  after 
his  death  in  August,  iS6x,  to  his  administrator, 
and  before  the  passage  of  the  said  Act  of  Assem- 
bly, in  full  for  boarding  said  prisoners ;  that  the 
said  Act  of  Assembly  is  unconstitutional  and  void ; 
and  that  petitioner's  claim  was  barred  by  the 
statute  of  limitations  before  the  passage  of  said 
Act,  and  is  not  revived  thereby. 

The  petitioner  having  demurred  to  the  answer, 
the  Court,  after  argument,  refused  the  mandamus. 
Whereupon  the  petitioner  took  this  writ^  assigning 
for  error  the  refusal  of  the  mandamus- 
es^. S/uras,/r.y  for  plaintiff  in  error. 
The  Act,  if  otherwise  legal,  clearly  waives  the 
statute  of  limitations  in  this  particular  case.  The 
State  itself,  as  a  sovereign  political  entity,  may 
waive  the  benefit  of  such  a  statute,  and  it  follows 
that  a  coimty,  which  is  territorially  a  part  of 
the  State,  and  as  far  as  legal  and  political  powers 
and  obligations  are  concerned  is  merely  possessed 
of  such  powers  and  obligations  by  way  of  delega- 
tion, cannot  claim  a  vested  right  under  a  statute 
of  limitations,  or  complain  if  the  State  think  fit 
to  declare  in  any  particular  case,  that  the  county 
shall  not  have  the  advantage  of  such  a  statute. 

Can  the  validity  of  the  Act  be  more  success- 
fully assailed  on  the  ground  that  it  undertakes  to 
devolve  upon  the  county  the  debt  of  Harry 
Woods?  It  may  be  conceded  that  the  State 
could  not  legislatively  throw  such  a  burden  upon 
a  county  regardless  of  the  question  whether  the 
municipality  had  received  any  benefit  amounting 
to  a  consideration  for  such  a  burden,  but  here 
the  county  has  received  such  benefit.  It  was 
bound  to  provide  bread  for  its  prisoners.  The 
plaintiff  furnished  the  bread,  and  has  not  been 
paid.  Why  may  not  the  State  give  the  plaintiff 
a  remedy  against  the  county?  It  is  no  answer 
to  say  that  the  county  has  paid  the  debt  to 
Woods's  estate.  She  was  bound  to  know  of  and 
provide  for  the  debts  contracted  for  her  benefit, 
and  cannot  relieve  herself  of  the  liability  to  pay 
fof  the  sustenance  of  her  prisoners  by  a  private 
and  secret  contract  with  one  of  her  officers.  She 
is  not  asked  to  pay  a  second  time.  It  must  be 
presumed  that  all  the  money  paid  to  Woods's 
estate  on  accoimt  of  bread  was  properly  applied. 
The  plaintiff  gives  credit  for  all  he  received,  and 
only  asks  payment  of  the  balance 
S,  If.  Geyer^  contra. 

While  the  county  is  legally  bound  to  furnish 
bread  for  her  prisoners,  she  may  make  the  con- 
tract, for  that  purpose,  with  whomsoever  she 
pleases.  She  made  the  contract  with  Woods,  and 
did  not  know  Faas  in  the  matter.  The  plaintiff 
cannot  recover,  because  there  is  no  privity  be- 


tween him  and  the  county,  and  the  Legislature 
would  no  more  have  the  power  to  compel  a 
county  to  pay  a  debt  it  did  not  owe,  than  it 
would  to  compel  a  private  individual  to  pay  a 
debt  he  did  not  owe. 

Sharpleu  v.  Mayor  of  Philadelphia,  9  Harris,  147. 

Nov.  22,  1880.  The  Court.  This  case  is 
heard  on  petition  and  answer,  and,  of  course,  as 
the  answer  is  demurred  to,  we  must  accept  the 
facts  therein  set  forth  as  true.  The  answer 
alleges  that  the  County  of  Allegheny  did  not  con- 
tract the  debt  mentioned  in  the  petition,  and 
was  never  liable  for  the  payment  of  it.  It  avers, 
on  the  contrary,  that  the  county  contracted  with 
Woods,  Hie  sheriff,  for  a  stipulated  sum,  for  the 
support  of  the  convicts,  and  that  this  compensa- 
tion necessarily  included  t»:ead  as  well  as  all 
other  articles  of  fcxxl  necessary  for  their  support. 
The  answer  further  avers  that  the  entire  contract 
price  was  paid  to  Woods  and  his  administrator  in 
various  sums  and  at  different  dates  aggregating 
^7333*25>  which  sum  it  says  was  "more  than 
ample  to  pay  for  all  the  food  (including  bread) 
furnished"  to  the  prisoners.  The  petition  itself 
avers  that  Woods,  personally,  contracted  the  debt 
in  question,  and  that  a  considerable  part  of  it 
was  received  from  his  estate  in  payment.  It 
thus  appears  that  the  petitioner's  claim  was  a 
piurely  personal  one,  by  himself  against  Woods, 
and  further  that  there  was  not  even  a  shade  of 
obligation,  legal  or  moral,  on  the  part  of  the 
coimty  to  pay  this  debt.  In  such  circumstances 
an  Act  of  the  Legislature,  directing  the  county 
to  pay  it,  is  of  no  more  validity  than  would  be  an 
Act  directing  the  county  to  pay  the  debt  of  any 
private  citizen.  Such  legislation  is  void  for  want 
of  constitutional  power  to  enact  it  No  authority 
has  been  shown  in  support  of  the  claim  of  the 
plaintiff,  and  we  are  clearly  of  opinion  that  the 
Court  below  was  right  in  refusing  the  writ  of 
mandamus  prayed  for. 

Judgment  affirmed. 

Opinion  by  Green,  J. 


May,  *8c,  158. 


Himes's  AppeaL 
Anderson's  Estate. 


May  10, 1880. 


Decedents'  estates — Act  of  April  14, 1851 — Ex-- 
emption  of  $300  in  favor  of  widow  or  children 
of  *^  decedenf' — Minor  child  of  a  widow  is 
entitled  to  the  benefit  of  the  Act, 

The  decedent  was  a  widow  before  and  at  the  time  of 
her  death.  Her  entire  estate,  real  and  personal,  was  ap- 
praised at  less  than  I300.  This  the  only  surviving  child, 
a  minor,  claimed  to  have  set  apart  for  her  use,  under  the 
Act  of  April  1 4i,  1851 : 
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Held^  that  the  property  was  rightly  set  off  to  the  minor 
child. 
King's  Appeal,  3  Norris,  345,  distinguished. 

Appeal  from  the  decree  of  the  Orphans*  Court 
of  Bedford  County,  approving  the  appraisement 
setting  apart  ^300  worth  of  property  of  Susan 
Anderson,  deceased,  for  the  use  of  Frances  An- 
derson, a  minor  child  of  said  decedent,  under 
the  Act  of  April  14,  185 1. 

The  following  facts  were  found  by  the  auditor 
(John  H.  Jordsm) :  Susan  Anderson  died  intes- 
tate, leaving  to  survive  her  one  child,  Frances 
Anderson,  a  minor.  The  decedent's  husband 
had  deserted  her,  and  had  not  been  heard  of  for 
more  than  seven  years.  At  the  time  of  her 
death,  Susan  Anderson  owned  personal  property, 
and  a  tract  of  land  comprising  about  twenty-six 
acres.  The  whole  of  tliis  property  was  appraised 
at  less  than  I300,  and  set  apart  for  the  use  of 
the  surviving  child  of  the  deceased,  under  the 
Act  of  April  14,  1 85 1.  Among  the  debts  owed 
by  the  decedent  was  a  claim  of  I75  made  by 
Catharine  Himes,  the  appellant,  for  services 
rendered  the  former  during  her  last  illness. 

The  appellant  filed  exceptions  to  the  appraise- 
ment when  it  was  presented  to  the  Court  for 
approval,  which  exceptions  were  sustained  by 
the  auditor.  Exceptions  to  the  report  of  the 
auditor  were  subsequently  sustained  by  the 
Court,  and  the  appraisement  approved. 

Catharine  Himes  thereupon  appealed,  assign- 
ing for  error  the  decree  of  the  Court  setting 
apart  the  property  to  the  minor  child. 

Alexander  King,  for  appellant. 

The  provisions  of  the  Act  of  April  14,  1851, 
are  limited  to  the  property  of  a  husband  or 
£3ither. 

King's  Appeal,  3  Norris,  345. 
Nevins's  Appeal,  1 1  Wr.  230. 

Spang  &*  Cessna,  for  appellees. 

The  decision  in  King's  Appeal  is  not  authority 
for  the  plaintiff's  argument.  And,  under  the 
facts  of  this  case,  the  appellee  is  clearly  entitled 
to  the  benefit  of  the  exemption. 

Barren  Township  v,  Pitts.  Guard,  of  the  Poor,  12 

Sm.  472. 
Sipes  V.  Mann,  3  Wr.  414. 
Terry's  Appeal,  5  Sm.  344. 
Hettrick  v,  Hettrick,  Id.  290 

May  24,  1880.  The  Court.  This  conten- 
tion is  as  to  the  right  of  the  appellee  to  have  the 
property  of  her  deceased  mother,  in  value  less 
than  three  hundred  dollars,  set  off  to  her  under 
the  Act  of  14th  April,  1851. 

The  appellee  is  a  minor,  and  her  mother,  be- 
fore and  at  the  time  of  her  death,  was  a  widow. 
It  is  contended  that  the  appellee  is  not  entitled 
to  it  under  the  authority  of  King's  Appeal  (3 
Norris,  345).    In  seeking  to  ascertain  the  true 


ruling  in  any  case,  due  regard  must  be  had  to 
the  facts  on  which  it  was  decided.  The  conten- 
tion there  was  between  the  husband  of  the  de- 
ceased wife  and  her  children.  The  children  of 
the  wife  sought  to  claim  it  against  the  rights  of 
her  surviving  husband.  Here  there  was  neither 
husband  nor  wife.  It  was  the  property  of  a 
widow,  and  the  contention  is  ^twecn  a  creditor 
and  her  only  child.  No  marital  rights  of  a  hus- 
band are  invoked,  and  the  child  does  not  claim 
property  derived  from  a  wife,  but  from  a  widow. 
The  facts  are  so  essentially  different  that  the  rale 
declared  in  King's  Appeal  does  not  apply.  We 
adhere  to  the  correctness  of  that  ruling  whenever 
applicable.  To  strain  the  principle  there  dc- 
cbu-ed  so  as  to  control  the  present  case,  would 
do  violence  to  its  spirit  and  defeat  the  humane 
provisions  of  the  statute. 

The  learned  Judge  was  clearly  right  in  distin- 
guishing that  case  from  the  present,  and  com- 
mitted no  error  in  ordering  the  property  to  be 
set  off  to  the  minor  child. 

Decree  afhrmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam.  Sh arswood,  C.  J. ,  and  Green, 
}.,  absent. 

[Cf,  Steel's  Estate,  ante,  274.] 


Jan.  '81,  69.  Jan.  14, 18S1. 

Brady  v.  The  Delaware  and  Raritan  Canal 

Company. 

Negligence —  What  is  not,  on  part  of  a  canal  com- 
pany— Duties  of  canal  compCMy  beyond  line  ef 
canal, 

A  canal  company  propelled,  by  a  stationary  engine, 
plaintifiPs  barge  from  the  mouth  of  their  canal  into  the 
Raritan  River  on  a  falling  tide,  towards  a  wharf  where 
the  barge  was  to  be  tied  up  until  made  up  into  a  tow  to 
be  towed  by  the  company's  tugs  to  New  York.  The 
barge,  while  under  the  charge  of  her  owner's  crew,  na 
upon  a  snag  in  the  river  and  sank.  It  was,  in  the  opinioa 
of  several  boatmen,  dangerous  to  shove  boats  out  upon  the 
river  in  such  a  state  of  the  tide,  and  boats  had  before 
grounded  in  that  neighborhood.  In  an  action  by  the 
owner  against  the  canal  company  for  the  injury  to  fail 
barge: 

Held,  that  the  above  state  of  facts  presented  no  evidence 
of  negligence  to  go  to  a  jury,  and  that,  in  default  of  evi- 
dence that  defendant's  agent  had  knowledge  of  the  exisu 
ence  of  the  obstruction,  a  nonsuit  was  properly  granted. 

Error  to  Common  Pleas  No.  3,  of  Philadelphia 
County. 

Case,  by  John  Brady  against  the  Delaware  and 
Raritan  Canal  Company,  the  Pennsylvania  Rail- 
road Company,  lessee,  to  recover  damages  for 
injury  done  to  the  plaintiffs  barge. 

On  the  trial,  before  Yerkes,  J.,  the  plaintiff 
proved,  that,  on  the  day  when  die  alleged  injury 
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was  done,  pUintiffs  barge,  laden  with  coal,  was 
being  forwarded  by  the  company  defendant  to 
New  York.  The  barge  was  manned  by  a  crew 
of  two  men  in  the  employ  of  the  plaintiff.  On 
reaching  the  outlet  lock  of  the  Delaware  and« 
Raritan  Canal,  it  was  discovered  that  one  of  the 
lock  gates  was  broken.  Between  half  and  three 
quarters  of  an  hour  was  required  to  repair  the 
gate.  Meantime,  defendant's  barge  was  detained 
in  the  lock,  and  the  tide  in  the  Raritan  River 
outside  continued  to  fall,  until,  when  the  repairs 
were  concluded,  it  was  very  near  low  water. 
Immediately  after  the  repair  of  the  gate  plaintifiPs 
barge  was,  together  with  some  others  in  front  of 
her,  discharged  from  the  mouth  of  the  canal,  and 
by  a  stationary  engine  of  defendant  propelled 
towards  the  snubbing  place  about  a  thousand  feet 
further  down  the  Raritan  River,  where  the  barges 
were  usually  secured  until  made  up  into  the  tow 
to  be  towed  to  New  York  by  defendant's  tug 
boats.  No  barge  was  propelled  out  of  the  canal 
after  the  plaintiff's.  As  soon  as  plaintiffs  barge 
left  the  canal,  or  cast  off  from  the  stationary  en- 
gine, she  was  duly  steered  by  her  captain  towards 
the  snubbing  place ;  but,  about  two  or  three  hun- 
dred feet  from  the  mouth  of  the  canal,  and  some 
one  himdred  feet  from  the  point  where  she  cast 
off  the  lines  from  the  stationary  engine,  she  ran 
upon  a  snag,  and  stuck  there  till  the  obstruction 
pierced  through  her  bottom  and  she  sank,  not- 
withstanding all  reasonable  efforts  were  made  by 
her  crew  to  get  her  off.  Plaintiff  also  showed  by 
several  boatmen  who  knew  the  locality,  that  in 
their  opinion  it  was  dangerous  to  send  boats  out 
from  the  canal  into  the  Raritan  River  when  the 
tide  was  from  one-half  to  three-quarters  down, 
that  the  bottom  was  bad  for  boats  to  rest  on,  and 
that  boats  had  before  got  aground  in  that  neighbor- 
hood on  a  falling  tide.  The  plaintiff  then  dosed. 
Counsel  for  defendant  asked  for  a  nonsuit, 
which  the  Court  granted.  This  nonsuit  the  Court 
in  banc  subsequently  refused  to  take  off.  Plain< 
tiff  took  this  writ,  assigning  for  error  the  entry  of 
judgment  of  nonsuit. 

J,  Warren  Coulston^  for  plaintiff  in  error. 
The  defendant  was  negligent  in  discharging 
the  plaintiff's  boat  on  too  low  a  tide,  into  a  por- 
tion of  the  river  over  which  defendant  had  as- 
muned  control. 

The  company  was  bound  to  provide  a  safe  bed 
for  its  canal,  and  for  the  entrance  thereto  and 
exit  therefrom. 

Pamaby  v,  Lancaster  Canal  G).,  11  Ad.  &  Ell.  223, 

Thompson  v,  N.  E.  Railway  Co.,  2  Best  &  S.  106. 

Nelson  v.  Phoenix  Chemical  Works,  7  Ben.  37. 

Sawyer  v,  Oakman,  l  Lowell,  134. 
The  question  should  have  been  left  to  the  jury 
as  to  whether  defendant's  negligence  was  not  the 
proximate  cause  of  the  injury  to  plaintiiPs  barge. 

MUwankee  R.  R.  Co.  v.  Kellogg,  4  Otto,  474. 

Penna.  R.  R.  Co.  r.  Hope,  30  Smith,  377. 

Penna.  &  N.  J.  Canal  &  R.  R.  Co.  v,  Lacey,  8  Nor- 
lis,  458. 


David  W.  Sellers^  for  defendant  in  error. 
The  duty  of  canal  companies  arises  under  their 
charter,  and  is  only  to  the  work  which  constitutes 
the  franchise. 

Canal  Co.  v.  Manning,  6  Norri8,242. 
No  evidence  was  given  to  show  that  defendant's 
agents  knew  of  the  obstruction,  nor  that  any  duty 
was  imposed  on  them  relative  to  the  navigation 
of*  the  Raritan  River.  The  plaintiff  therefore 
gave  no  evidence  of  negligence,  and  a  nonsuit 
was  rightly  awarded. 

Hoag  and  Algee  v.  Railway  Co.,  4  Norris,  293. 
King  V.  Thompson,  6  Norris,  367. 
Railroad  Co.  v,  McClurg,  6  Smith,  294. 
Ashmore  v.  Transportation  Co.,  9  Vroom,  13. 

January  21,  1881.  The  Court.  We  see  no 
evidence  of  negligence  in  the  defendants  below. 
Even  if  the  stump  had  been  in  the  bed  of  their 
canal,  it  is  very  doubtful  whether  they  could  be 
held  responsible,  without  express  knowledge  or 
notice ;  but  for  obstructions  in  the  bed  of  Rari- 
tan River,  of  which  they  knew  nothing,  we  think 
they  werfe  certainly  not  liable. 

Per  Curiam.     Judgment  affirmed. 

Paxson,  J.,  absent. 


July,  '80,  116.  Jan.  14,  1881. 

City  to  use,  etc.,  v.  Donath  et  al. 

Municipal  claim  —  City  Ordinance  authorizing 
paving — Notice — Construction  of  such  Ordi- 
nance as  to  time  and  method  of  serving  notice 
to  pave. 

An  Ordinance  of  the  Qty  of  Philadelphia  for  the  paving 
of  the  footway  of  a  street,  passed  January  29, 1870,  directed 
the  Chief  Commissioner  of  Highways  to  notify  the  owners 
of  property  on  said  street  to  pave  their  footways  in  front 
of  their  properties  on  or  before  April  I,  1870,  and  in  case 
they  refused  so  to  do  said  Commissioner  was  thereby  di- 
rected to  contract  for  the  said  paving,  and  coUect  the  costs 
thereof  from  the  owners  of  the  property  in  front  of  which 
the  same  should  be  done.  A  notice  in  pursuance  of  the 
terms  of  this  Ordinance  was  served  on  the  tenant  in  posses- 
sion of  defendant**  premises  in  February,  1870,  and  a  no- 
tice to  pave  within  twenty  days  was  served  on  one  of  the 
defendanu  in  April,  1874.  The  defendants  refusing  to 
pave,  the  work  was  done  by  a  contractor  with  the  city  in 
July,  1874.  In  a  scire  facias  by  the  city  to  use,  etc.,  on 
a  claim  filed  against  defendants*  property  2 

Held,  that  neither  of  the  notices  had  been  served  in  ac- 
cordance with  the  terms  of  the  Ordinance,  that  there  was, 
therefore,  no  authority  by  law  to  pave  said  footway,  and 
that  a  nonsuit  was  properly  awarded. 

Error  to  Common  Pleas  No.  i,  of  Philadel- 
phia County. 

Scire  facias  sur  mmiidpal  claim  by  the  City  of 
Philadelphia  to  use,  etc.  v.  Theresa  Donath  and 
others,  owners,  etc.,  for  paving  the  footway  of 
the  defendants*  property  on  Nicetown  Lane,  on 
July  23,  1874. 

The  pleas  were  nil  debet,  paym'ent  with  leave^ 
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set-off,  and,  inter  alia^  two  special  pleas  averring 
that  Councils  had  never  ordered  the  paving  of 
the  cartway  or  footway,  and  that  the  defendants 
had  not  been  duly  and  legally  notified  to  pave 
said  footway. 

The  first  trial  of  the  case  rented  in  a  verdict 
for  plaintiff.  Defendants  moved  for  a  new  trial, 
and  for  judgment  non  obstante  veredicto.  The 
rule  for  a  new  trial  was  made  absolute,  and  the 
rule  for  judgment  non  obstante  veredicto  was 
discharged  in  the  following  opinion  by  Peirce, 

**  This  was  an  action  on  a  municipal  claim  for 
paving  a  footway  on  Nicetown  Lane.  By  an 
Act  of  Assembly  of  May  2,  187 1,  the  Councils 
of  the  City  of  Philadelphia  were  directed  to  have 
placed  on  the  public  plans  of  said  city  Nice- 
town  Lane,  of  the  width  of  fifty  feet  from  Ger- 
naantown  Avenue  to  Ridge  Road,  in  the  Twenty- 
eighth  Ward ;  and  the  Department  of  Highways 
of  the  City  of  Philadelphia  was  directed  to  order 
the  opening,  curbing,  and  grading  of  said  street, 
between  the  points  therein  named;  and  when 
the  majority  of  owners,  for  the  whole  or  part  of 
the  distance,  should  ask  the  same  to  be  paved  or 
macadamized,  the  Department  of  Highways  of 
the  City  of  Philadelphia  should  enter  into  a  con- 
tract for  the  same. 

<*This  Act  seems  to  be  limited  to  paving  or 
macadamizing  the  cartway,  which  it  directed  the 
Department  of  Highways  to  enter  into  a  contract 
for  when  the  majority  of  owners  should  ask  j  but 
it  does  not  direct  the  paving  of  the  footway.  If 
it  was  intended  to  include  the  footways,  it  did 
not  direct  the  owners  to  pave  them,  nor  that  it 
should  be  done  at  their  expense. 

**  The  cartway  of  Nicetown  Lane  was  paved 
and  ciu-bed  under  this  Act.  In  the  fall  of  1873 
and  spring  of  1874,  the  Commissioner  of  High- 
ways issued  notices  to  the  owners  to  pave  the 
sidewalk  in  question,  and  in  default  of  the  own- 
ers doing  so,  he  awarded  a  contract  to  the  claim- 
ant in  this  case  to  pave  it.  He  did  the  work  and 
filed  the  claim,  which  is  the  subject  of  this  suit. 

*'  It  is  claimed  that  the  right  to  give  this  no- 
tice and  award  the  contract  for  paving  the  foot- 
way, in  default  of  the  owners  doing  so,  was  by 
virtue  of  the  City  Ordinance  of  May  3,  1855, 
which  directs,  that,  *  whenever  the  cartway  of  any 
public  street,  or  portion  thereof,  shall  be  by 
Councils  ordered  to  be  paved,  or  whenever  they 
may  order  the  paving,  grading,  and  curbing  of 
the  footway  of  any  street,  every  owner  of  ground 
fronting  on  such  street  shall,  without  delay,  at 
his  own  cost,  cause  the  footway  in  front  of  his 
ground  to  be  graded,  paved  with  brick  or  flat 
stone,  and  supported  by  curbstones ;  and  if  the 
owner  of  such  ground  shall  neglect  to  grade, 
pave,  and  curb  as  aforesaid  ...  for  the 
space  of  twenty  days  after  he  shall  have  been 


thereto  required  by  the  Commissioner  of  High- 
ways, ...  the  said  Commissioner,  or  proper 
authority,  shall  cause  the  same  to  be  graded, 
paved,  and  curbed,  or  repaired,  as  the  cas6  mty 
be,  and  the  charge  thereof  shall  be  paid  by  sodi 
owner.' 

"  This  Ordinance  gives  authority  to  Ae  Com- 
missioner of  Highwajrs  to  award  a  contract  to 
do  the  paving  of  the  footway,  in  default  of  tiie 
owner  doing  it,  in  two  cases,  viz.,  whenever  the 
cartway  of  any  public  street,  or  portion  thereof, 
shall  be  by  Councils  ordered  to  be  paved,  or 
whenever  they  may  order  the  paving,  grading, 
and  curbing  of  the  footway  of  any  street 

**It  is  further  claimed,  that  by  special  Ordi- 
nance of  January  29,  1870,*  notice  was  to  be 
given  the  property  owners  to  grade  and  pave 
their  footwalks  on  Nicetown  Lane,  on  or  beibre 
April,  1870,  and  should  they  refuse  to  do  so,tbc 
Chief  Commissioner  9f  Highways  was  directed 
to  enter  into  a  contract  for  the  work.  No  notice 
was  given  under  this  Ordinance,  nor  was  any 
notice  whatever  given  until  1873  or  1874.  The 
defendants  claim  that  this  Ordinance  is  functus 
officii,  and  that  no  notice  could  be  given  by  vir- 
tue of  it  after  April,  1870. 

"The  case  then  stands  thus:  An  Act  of  As- 
sembly [1871]  directed  the  opening,  curbing, 
and  grading  of  Nicetown  Lane,  and  when  the 
majority  of  the  owners  should  ask  it,  to  pave  or 
macadamize  the  roadway,  but  gave  no  dircctio& 
to  pave  the  footway. 

<<  Councils  passed  no  Ordinance  directing  tiie 
footway  to  be  paved,  except  the  Ordinance  of 
January  29,  1870,  which  directed  notice  to  be 
given  to  the  property  owners  to  grade  and  pave 
5ie  footwalks  on  or  before  April,  1870.  No  no- 
tice was  given  under  this  Ordinance.  The  no- 
tices of  1873  and  1874  were  not  a  compliancsc 
with  it,  and  there  being  neither  an  Act  of  As- 
sembly nor  Ordinance  directing  the  footwalks  to 
be  paved,  except  the  Ordinance  of  January  29, 
1870,  which  became  null  by  want  of  action 
under  it,  it  follows  that  there  was  no  authority  of 
law  for  the  paving  of  the  footwalks,  nor  giving 
notice  to  the  owners  to  do  it. 

**In  the  case  of  The  Bank  9.  Lefever(a4P. 

*  The  following  is  the  Ordinance  of  January  29,  1870: 
**  Resolved,  by  the  Select  and  Commoa  Councils  of  ihe 
City  of  Philadelphia,  That  the  Chief  Commissioner  of 
Highways  is  hereby  directed  to  notify  the  owners  of  pro- 
perty on  Nicetown  Lane,  from  Germantown  Avenue  lo  ihc 
Philadelphia  and  Germantown  Railroad,  to  grade  and 
pave  sidewalks  on  Nicetown  Lane,  in  front  of  ther  re- 
spective properties,  on  or  before  the  first  day  of  April, 
1870,  and  should  they  refuse  to  do  the  same,  the  Chief 
Commissioner  of  Highways  is  hereby  directed  to  enter 
into  a  contract  with  a  competent  person  or  pereons  to  gnwte 
and  pave  the  same,  and  collect  the  cost  thereof  from  the 
owners  of  property,  respectively,  before  whidi  thewo^ 
shall  be  done." 
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F.  Smith,  49,  the  Supreme  Court  has  said: 
*  That  where  no  question  has  been  reserved,  the 
Court  which  has  tried  the  case  cannot  enter  judg- 
ment non  obstante  veredicto.  As  no  question 
was  reserved  in  this  case,  the  rule  for  judgment 
non  obstante  veredicto  is  discharged,  and  the  ver- 
dict is  set  aside." 

On  the  second  trial  of  the  case,  the  plaintiff 
offered  in  evidence  the  Act  and  Ordinances  re- 
ferred to  in  the  above  opinion,  and  also  the  claim 
filed,  which  averred  that  **  the  said  owner  or  re- 
puted owner  of  said  premises  having,  in  accord- 
ance with  existing  ordinances  of  the  city  of 
Philadelphia,  and  agreeably  to  the  several  Acts 
of  Assembly  of  the  Commonwealth  of  Pennsyl- 
vania,  been  duly  and  legally  notified  by  the 
Commissioner  of  Highways  to  grade  and  pave 
the  footway  on  Nicetown  Avenue,  in  front  of 
said  lot,  within  twenty  days  from  the  date  of 
said  notice.**  He  then  further  proved  that  such 
a  notice  had,  about  the  end  of  February,  1870, 
been  served  on  the  tenant  in  possession  of  the 
premises,  and  that  one  of  the  defendants  had  had 
a  notice  to  pave  within  twenty  days  served  on 
him  about  the  end  of  April,  1874. 

The  Court  thereupon  granted  a  nonsuit,  which 
the  Court  in  banc  subsequently  refused  to  take 
off.  Plaintiff  took  this  writ,  assigning  for  error, 
inter  alia^  the  entering  judgment  of  nonsuit. 

Henry  C.  Titus  (with  him  Wm.  Nelson  West, 
City  Solicitor),  for  plaintiff  in  error. 

The  claim  avers  that  notice  was  served  on  de- 
fendants. The  evidence  showed  that  such  notice 
was  served  on  their  tenant  in  1870.  The  pre- 
stnxiption  was,  therefore,  raised  that  such  notice 
reached  the  owner  through  the  tenant.  The 
averments  of  the  claim,  when  offered  in  evi- 
dence,  are  conclusive  until  disproved. 

Act  of  March  li,  1846,  Purd.  Dig.  1089,  pi.  27. 
WatsoQ  V,  The  City,  8  Weekly  Notes,  275. 
Lea  V.  The  City,  I  Weekly  Notes,  189. 

At  any  rate,  defendants  had  notice  in  1874. 
This  was  in  time.  The  provisions  of  the  Ordi- 
nance as  to  when  the  notice  was  to  be  given 
were  merely  directory,  and  raise  a  question  ex- 
clusively between  the  city  and  the  Highway  De- 
partment. Defendants  can  take  no  advantage  of 
the  delay. 

City  V,  Brooke,  31  Smith,  23. 

City  V,  Coursin,  24  Smith,  400. 

Magee  v.  Commonwealth,  10  Wright,  358. 

Hatchinson  v.  The  City,  22  Smith,  320. 

Schenley  v,  CommonweaUh,  12  Casey,  29* 

City  V,  Burgin,  14  Wright,  539. 

City  V.  Wistar,  1 1  Casey,  427. 

Bladen  v.  The  City,  10  Smith,  464. 

I'cople  V,  Allen,  6  Wend.  487. 

Jackson  v.  Young,  5  Cow.  269. 

Pond  V.  Negus,  3  Mass.  232. 

Notice  of  a  munidpal  matter  to  one  tenant 
ijff  common  is  notice  to  all. 

Darlington  v.  Commonwealth,  5  Wright,  73. 
Vol.  IX.— 27 


Rowland  Evans  and  RicJmrd  L,  Ashhursty  for 
defendants  in  error. 

The  notice  of  1870  was  not  served  upon  the 
owners,  as  required  by  the  Ordinance,  and  was, 
therefore,  of  no  effect. 

Simons  v.  Kern,  8  Weekly  Notes,  257. 

Wistar  v.  City,  5  Norris,  215, 
Nor  can  the  plaintiff  rely  on  the  averment  of 
the  claim.  That  was  merely  in  general  terms. 
He  was  obliged  to  prove  aliunde  compliance 
with  the  particular  provisions  of  the  Ordinance. 
The  terms  of  the  Ordinance  require  notices  to 
be  served  on  the  property  holders  to  pave  on  or 
before  April  i,  1870.  A  service  of  notice  in 
1874  could  not  be  a  compliance  with  this  stipu- 
lation. The  Ordinance  must  be  strictly  followed. 
Exact  compliance  with  its  terms  was  a  necessary 
prerequisite  to  the  jurisdiction  to  pave  defend- 
ants* footway. 

Commissioners  v.  Keith,  2  Barr,  219. 

Pittsburgh  v,  Walter,  19  Smith,  368. 

City  V,  Edwards,  28  Smith,  62. 

Fell  V.  The  City,  31  Smith,  58. 

City  V,  Sanger,  5  Weekxy  Notes,  335.  » 

Reilly  v.  City,  10  Smith,  469. 
.  O'Rourke  v.  Railroad  Co.,  7  Norris,  Z^, 
The  plaintiff  cannot  recover  on  the  general 
Ordinance  of  1855,  because  it  only  confers  au- 
thority on  the  Commissioner  to  order  the  paving 
of  the  sidewalk  after  Councils  have  ordered  the 
paving  of  the  cartway.  This  event  never  hap- 
pened. The  cartway  was  paved  here  under  an 
Act  of  Assembly, 

January  24,  1881.  The  Court.  We  affirm 
this  judgment  upon  the  opinion  of  the  learned 
Judge  of  the  Court  below,  on  the  motion  for  a 
new  trial,  on  the  first  trial. 

Judgment  affirmed. 

Per  Curiam.    Paxson,  J.,  absent. 


Commonwealth  ex  rel.  Attorney  General 
V.  Dumbauld  and  Roberts. 

{Reported  ante,  p.  j6p.) 

Feb.  7,  1 88 1.  Trunkey  and  Sterrett,  JJ., 
dissent  from  the  opinion  and  judgment  in  this 
case. 


€omnu)tt  Pleas— IBquitg. 

C.  P.  No.  3.  Dec.  13,  iSS-i. 

Dill  V.  Haugh. 

Injunction — Nuisance — Action  at  law — Right  ty 
a  well  of  water  in  apart  of  the  city  in  which 
there  is  a  supply  of  water  from  the  city  water- 
works. 

Sur  exceptions  to  master's  report. 
Bill  in  equity  filed  by  Matthias  Dill  against 
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Marcus  Haugh,  to  March  Term,  1876,  to  enjoin 
him  from  using  a  certain  cesspool  which  had  been 
dug  by  said  Haugh  on  his  own  premises  adjoining 
the  premises  of  said  Dill. 

The  bill  set  forth  that  complainant  purchased 
his  property  in  April,  1845  ;  that  at  the  time  of 
the  said  purchase  there  was,  and  had  been  for  a 
long  time  a  well  thereon,  furnishing  a  supply  of 
the  purest  water,  and,  until  the  commission  of 
the  acts  of  the  respondent  complained  of,  this 
well  continued  to  supply  complainant  with  all 
the  water  needed  for  household  purposes.  That 
respondent  entered  into  possession  of  the  neigh- 
boring premises  a  year  or  more  ago,  and  after 
entering  therein,  dug  a  well  to  be  used  as  a  privy 
at  a  distance  of  about  three  feet  from  complain- 
ant's land,  and  the  same  has  been  used  for  the 
purpose  ever  since.  That  in  the  early  part  of 
the  digging  of  said  cesspool,  complainant  warned 
respondent  that  one  of  the  possible  effects  of  the 
location  of  said  well  would  be  to  injure  or  de- 
stroy the  use  of  complainant's  well,  which  re- 
spondent denied.  That  afterwards  by  percola- 
tion of  the  water  and  filth  from  respondent's 
cesspool,  the  water  in  complainant's  well  was 
affected,  and  from  the  same  cause  still  remains 
unfit  for  any  use  whatever,  for  which  damage 
respondent,  on  being  requested,  refused  to  pro- 
vide a  remedy.  The  bill  prayed  that  respondent 
and  all  persons  under  him  be  perpetually  enjoined 
from  using  said  cesspool  as  long  as  the  water  or 
filth  therefrom  shall  percolate  into  and  injure  the 
water  in  complainant's  well. 

The  answer  denied  any  injury  to  complainant 
by  respondent's  use  of  said  well.  The  examiner 
and  master  to  whom  the  cause  was  referred  (J. 
Howard  Gendell)  found  the  facts  as  complained, 
and  reported  a  decree  in  favor  of  complainant, 
with  costs,  enjoining  respondent  from  permit- 
ting any  water  or  filth  to  run  or  percolate  into 
plaintiff's  premises  from  the  privy  on  his  own, 
and  requiring  him  within  thirty  days  from  the 
entry  of  decree  to  thoroughly  cleanse  his  privy 
well,  and  enjoining  him  from  using  said  well  or 
permitting  the  same  to  be  used  until  it  is  thor- 
oughly cemented  and  otherwise  rendered  water- 
tight.   To  this  report  respondent  excepted. 

George  W,  Arundel  dxA  B.  H.  Brewster y  for 
exceptant. 

There  is  an  adequate  remedy  at  law. 
Kerr  on  Injunctions,  199. 

The  well,  under  the  present  facility  of  obtain- 
ing water  from  the  sources  provided  by  the  pub- 
lic authorities,  is  a  luxury,  whereas  the  cesspool 
is  a  necessity.  The  one  should  therefore  give 
way  to  the  other.  The  well  owner  in  putting 
do>vn  his  well  took  the  risk  of  his  neighbors  being 
compelled  through  necessity  to  construct  a  cess- 
pool. Tlie  mischief  from  these  causes  is  not 
irreparable. 


Fletcher  v,  Kylaiids,  i  Law  Rep.  Exch.  265. 
Losee  r.  Buchanan,  51  N.  Y.  Ct.  App.  ^76. 
Acton  V,  Blundell,  12  M.  &  W.  324. 
Greatrex  v,  Hayward,  20  Eng.  Law  and  Eq.  Rep. 

377- 
Fishmonger  Co.  v.  East  India  Co.,  I  Deck.  164. 
Broadbent  v,  Ramsbotham,  34  Eng.  Law  and  Eq. 

553- 

Greenleaf  t/.  Francis,  18  Pickering,  117. 

Roath  v.  DriscoU,  20  Conn.  533. 

Wheatley  V.  Baugh,  I  Casey,  528. 
y.  Alexander  Simpson^Jr^y  contra. 
The  objection  to  the  equity  proceedings  an 
only  be  taken  advantage  of  by  demurrer. 

Adams  v.  Beach,  I  Phila.  Rep.  178. 

Finley  v.  Aiken,  3  Pittsburgh  Leg.  J.  1. 
Equity  will  restrain  a  trespass  of  a  continuing 
and  permanent  nature,  an  action  for  damages  in 
such  cases  not  being  adequate  renaedy. 

Masson*s  Appeal,  20  Sm.  26. 

AIlison*s  Appeal,  27  Sm.  22 1. 

Scheetz's  Appeal,  1 1  Cas.  88. 

Sunderland  v.  Whitesides,  7  Phila.  Rep.  33$. 

Pittinger  v.  Kennedy,  3  L^.  Gaz.  277. 

Brighlly*s  Equity,  {  291. 

Story's  Equity,  {  925. 

Minnig's  Appeal,  I  Norris,  373. 
Where  a  subterranean  flow  of  water  has  k- 
come  so  well  defined  as  to  constitute  a  regular 
and  constant  stream,  the  owner  of  land  above 
through  which  it  flows  may  not  divert  or  destroy 
it  to  the  injury  of  the  person  below  on  whose 
land  it  issues  in  the  form  of  a  spring. 

Whcatley  v.  Baugh,  i  C.  528. 

Jacobs  V,  Worrali,  15  Leg.  InL  139. 

Shuter  v.  City,  3  Phila.  228. 

Wood  on  Nuisances,  pp.  556, 559. 

Gas  Co.  r.  Murphy,  3  Wr.  257. 

Cooley  on  Torts,  p.  567,  ed.  1879. 
December  23,   1880.    The  Court.    Excq)- 
tions  dismissed  and  report  confirmed. 


^tmxfvs^Xi  IJUaa— lato. 


C.  p.  No  3. 


Lea  V.  Browiu 


Jan.  22, 18S1. 


Mortgage — Taxes — Acts  of  Assembly  r elating  t^ 
the  lien  of  mortgages — Effect  of  a  sheriff 
sale  under  a  subsequent  judgment  upon  a  mort- 
gage prior  to  which  was  a  lien  for  unpaid  taxts. 
Rule  for  judgment  for  want  of  a  siifl5dcnt 
affidavit  of  defense. 

Sci.  fa.  sur  mortgage  made  by  Christian  Brown 
to  M.  Carey  Lea,  on  March  29, 1877,  ^^^  ^^^' 
secured  on  premises  No.  1 8 1 9  Gratz  Street  Tbc 
affidavit  of  defence  set  forth  substantially  that^ 
June  25,  1877,  Brown  conveyed  the  premises 
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subject  to  this  mortgage  to  one  McNeill,  who 
thereupon  executed  a  second  mortgage  to  the 
Rhein  Building  Association.  That  subsequently 
proceedings  were  instituted  by  the  said  Building 
Association  on  this  second  mortgage  on  May  24, 
1880,  and  at  the  sheriffs  sale  which  followed  the 
property  was  bought  in  by  the  Association. 
That  at  the  time  of  the  sheriffs  sale  taxes  due 
to  the  city  on  said  premises  for  the  year  1875 
remained  unpaid,  which  taxes  had  been  registered 
on  January  i,  1876,  and  for  which  a  lien  had 
been  filed  in  the  Court  of  Common  Pleas  No.  2, 
to  March  term,  1880. 

M,  H,  Stutzbach  showed  cause. 

This  mortgage  was  discharged  by  the  sheriffs 
sale  of  the  premises  by  reason  of  the  taxes  for 
the  year  1875  remaining  impaid  at  the  time  of 
the  said  sale. 

Price  on  Limitations  and  Liens,  p.  293,  294. 
Parker's  Appeal,  8  W.  &  S.  449. 
Perry  v.  Brinton,  I  Harris,  208. 

J,  G,  Johnson^  contra. 

C.  A.  V. 

Jan.  29,  1881.  The  Court.  Prior  to  the 
Act  of  April  6th,  1830,  all  mortgages  were  dis- 
charged by  any  judicial  sale,  and  this  in  case  of 
taxes,  because  under  the  Act  of  February  3,  1824, 
''  taxes  thereafter  assessed  shall  be  a  lien  on  said 
real  estate  for  which  they  were  assessed,  and  that 
said  lien  shall  have  priority  to,  and  shall  be  fully 
paid  and  satisfied  before,  any  .  .  .  mortgage, 
which  said  real  estate  may  become  charged 
with." 

The  Act  of  1830  did  not,  however,  accomplish 
the  end  for  which  it  was  designed,  and  hence  it 
was  provided  by  the  Act  of  April  i  ith,  1835,  ^^^ 
*«  no  lien  by  virtue  of  the  Act  passed  the  3d  of 
February,  1824,  .  .  .  shall  be  construed  within 
the  meaning  of  the  Act  of  Assembly  of  April  6th, 
1830." 

Again,  upon  the  i6th  of  April,  1845  (Purdon, 
479,  pi.  108),  it  was  enacted,  **that  the  lien  of  a 
mortgage  upon  any  real  estate  situate  in  the  city 
and  county  of  Philadelphia  shall  not  be  destroyed 
or  in  any  way  affected  by  any  sale  of  the  mortgaged 
premises,  under  a  sub^quent  judgment  (other 
than  one  entered  upon  a  claim  which  wasa  lien  on 
the  premises  prior  to  the  recording  of  such  mort- 
gage), byreason  of  the  prior  lien  of  any  tax,  charge 
or  assessment  whatsoever ;  but  the  same  shall  con- 
tinue as  if  such  prior  lien  did  not  exist,  where^ 
by  existing  laws,  the  lien  of  such  mortgage  would 
otherwise  continue :  provided,  that  the  contin- 
uance of  thelienofsuch  mortgage  shall  not  prevent 
the  discharge  of  such  prior  lien  for  taxes,  charges, 
or  assessments,  by  such  sale,  or  the  satisfaction 
thereof,  out  of  the  proceeds  of  such  sale." 

is  now  contended,  notwithstanding  this 
legislation  the  Act  of  April  21st,  1858  (P.  L. 
385,  §  2),  m  effect  repeals  the  Acts  of  Assembly 


above  referred  to,  because  it  is  therein  declared, 
that  **in  the  month  of  January,  annually,  the 
said  receiver  shall,  in  books  to  be  called  *The 
Register  of  unpaid  taxes  on  real  estate,'  register 
all  unpaid  taxes  (except  occupation  taxes)  of  the 
preceding  year ;  and  the  said  taxes  are  hereby 
declared  to  be  a  lien  on  all  real  estate  ^  in  accord- 
ance with  the  provisions  of  the  Act  of  3d  of 
February^  1 8 24'' 

We  cannot  take  this  view  of  the  subject. 
Among  other  reasons,  the  following  may  be 
stated:  The  Act  of  April  21st,  1858,  in  which 
this  section  occurs,  was  in  terms  *'  a  supplement 
to  the  Act  incorporating  the  city  of  Philadelphia." 

The  Act  is  of  a  general  nature,  and  was,  as  a 
whole,  designed  to  perfect  previous  legislation 
by  which  the  city  had  been  incorporated.  Many 
very  important  provisions  are  contained  in  this 
law,  and,  among  others,  this  section,  which  was 
designed  to  create  a  system  of  registration,  and  ^ 
to  preserve  the  lien  of  taxes  so  registered.  It 
never  entered  into  the  mind  of  the  Legislature 
that  the  security  designed  by  the  Acts  of  1835 
and  1845,  ^"  ^  ^^^  ^  ^^  ^^^^  of  first  mortgages 
was  concerned,  was  to  be  swept  away  by  the 
general  language  used  in  the  statute,  but  only 
that  the  lien  of  registered  taxes,  subject  to  the 
whole  preceding  legislation^  should  be  preserved 
beyond  cavil  or  doubt. 

Taking  this  view  of  the  subject,  we  must,  of 
course,  enter  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Opinion  by  Ludlow,  P.  J. 


C.  P.  No.  3.  Dec.  13, 1880. 

Winkler  v.  Pcmbcrton. 

Married  women — Prcutice — Act  of  June  Jiy 

iSjg — Right  of  a  married  woman  who  has 

been  deserted  by  her  husband  to  bring  suit  in 

her  own  name, 

Sur  demurrer  to  amended  declaration. 

Assumpsit,  by  Mary  Winkler,  a  married  wo- 
man, in  her  own  name,  for  the  breach  of  an 
alleged  contract  of  defendant  to  employ  plaintiff 
as  a  domestic  servant. 

To  the  original  declaration  defendant  pleaded 
in  abatement  the  coverture  of  plaintiff,  and,  after 
argument,  the  Court  sustained  the  plea,  but  al- 
lowed plaintiff  to  amend  her  declaration  l^y  the 
insertion  of  the  following:  "wife  of  Edward 
Winkler,  the  said  Edward  Winkler  having  de- 
serted the  said  Mary  Winkler  heretofore,  to  wit, 
on  the  first  day  of  April,  A.  D.  1879,"  under 
the  Act  of  June  11,  1879  (P.  L.  126). 

To  the  declaration,  as  amended,  the  present 
demurrer  was  filed. 

2>^^r  (with  him  Ransford)^  for  demurrer. 

Plaintiff  cannot  maintain  her  action  at  all,  the 
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right  of  action  being  in  her  husband,  unless  se- 
cured to  her  by  Act  of  April  3,1872. 
Pnrd.  Dig.  loio,  pi.  38,  39. 

There  is  no  allegation  in  the  narr.  that  plain- 
tiff has  taken  advantage  of  the  last-mentioned 
Act.  The  Act  of  June  11,  1870,  is  but  an  en- 
abling Act,  authorizing  a  married  woman,  enti- 
tled by  law  to  her  separate  earnings,  to  sue  for 
the  same  in  her  own  name. 

Sobemheimer,  contra. 

Dec.  30, 1880,  The  Court.  Demurrer  over- 
ruled, with  leave,  etc. 


C.  P.  No.  3,  Dec.  14,  1880. 

Catharine  Shoemaker,  administratrix  of 
Charles  Shoemaker  v«  The  Kensington 
National  Bank. 
Decedenfs  estate — Debtor  and  creditor — InsoU 
vency — Right  of  bank  to  set  off  a  note  dis- 
counted against  moneys  deposited — Death  of 
insolvent  depositor  before  maturity  of  dis- 
counted note. 

Case  stated,  showing  the  following  facts: — 
Charles  Shoemaker  was,  in  his  lifetime,  a  de- 
positor in  the  defendant  bank.  On  Nov.  14, 
1879,  the  bank  discounted  for  plaintiff  a  note  for 
^400,  which  fell  due  Feb.  18,  1880;  and  on 
Jan.  27,  1880,  one  for  I250,  which  fell  due 
May  I,  1880;  the  amount  of  the  notes,  less  dis- 
count at  the  rate  of  six  per  cent,  per  annum, 
being  placed  to  plaintiffs  credit.  These  two 
notes  were  the  last  of  a  series  of  renewals  of  two 
notes,  one  for  I475,  and  the  other  for  ^575,  dis- 
counted by  the  bank  for  Shoemaker  (the  en- 
dorser), in  October,  1877,  and  renewed  from 
time  to  time  after  the  maker's  insolvency,  upon 
representations  made  by  Shoemaker  to  the  bank, 
that  he  was  solvent.  Shoemaker  died  February 
13,  1880,  insolvent,  before  either  of  said  notes 
became  due,  having  standing  to  his  credit  on 
the  books  of  the  company  the  sum  .of  I539.29. 
Upon  the  maturity  of  the  I400  note,  the  bank 
charged  the  amount  to  Shoemaker's  account,  the 
bank  at  this  time  knowing  of  plaintiff's  death,  but 
not  of  his  insolvency.  Subsequently,  the  bank, 
learning  the  fact  of  the  plaintiff's  insolvency, 
charged  the  I250  note  to  his  account;  there  re- 
sulting a  balajice due  the  bank  of  |i  14.81. 

If  the  Court  should  be  of  opinion  that  the 
bank  had  no  right  to  retain  any  part  of  the 
balance  on  its  books  due  plaintiff  at  his  death, 
then  judgment  to  be  entered  for  plaintiff  for 
f  539.29,  with  interest  from  Feb.  19,  1880,  etc 
J,  M.  Gibby  for  plaintiff,  relied  on — 
fiosler's  Adm*x  v.  Bank,  4  Barr,  32. 
Appeal  of  F.  &  M.  Bank,  12  Wr.  57. 
Jordan  et  al,  v,  Sharlock,  3  Norris,  366. 
F.  /.  Gowen  (with  him  A.  D.  Campbeir)^  for 
defendant,  cited — 

Dougherty  ef  at,  v.  Bank,  9  Weekly  Notes, 


Jan.  8,  1881.  The  Court.  This  case  bSk 
within  the  rulings  of  the  Supreme  Court  in  Bos- 
ler  V.  Ex.  Bank  (4  Barr,  32),  and  Appeal  of  The 
Farmers'  and  Mechanics'  Bank  (12  Wr.  57). 

Judgment  for  plaintiff  for  J539.29,  with  inte- 
rest from  February  19,  1880. 

Opinion  by  Ludlow,  P.  J. 


©rpftana'  Courts 


ADDITIONAL  RULES. 

And  now,  January  29,  1881,  it  is  ordered  that 
the  following  additional  Rules  be  adopted : — 

1.  The  Rules  of  Equity  Practice,  adopted  by 
the  Supreme  Court  of  Pennsylvania,  May  27, 
1865,  are,  so  far  as  they  are  applicable  to  the 
practice  and  proceedings  therein,  adopted  by 
this  Court,  subject  to  the  provisions  of  the  Acts 
of  Assembly  regulating  such  proceedings  and 
practice. 

2.  So  much  of  Rule  VIII.,  Section  3,  hereto- 
fore adopted,  as  requires  the  issuing  and  personal 
service  of  a  rule  to  show  cause,  etc.,  before 
awarding  an  attachment  to  enforce  obedience  to 
a  peremptory  order  to  pay,  or  other  order  or  de- 
cree, is  hereby  repealed.  And  hereafter,  upon 
proof  of  personal  service  of  a  certified  copy  of 
such  order  to  pay,  or  other  order  or  decree,  if 
the  same  be  not  complied  with  within  ten 
days  thereafter,  an  attachment  will  be  forthwith 
awarded. 

William  B.  Hanna,  P.  J. 


Jan.  17, 1881. 
Whitaker's  Estate. 
Decedents*  estates — Retention  of  securities  t9 
meet  contingencies  of  litigation — Legal  invest- 
ments— Practice. 

Sur  petition  of  executors  to  sell  securities  and 
re-invest,  and  answer. 

The  petition  of  William  Overington  and  Ed- 
ward J.  Robinson,  acting  executors  under  the 
will  of  Robert  Whitaker,  the  decedent,  repre- 
sented that  in  June,  1880,  an  adjudication  of 
their  accounts  was  made,  and  a  balance  reported  ^ 
for  distribution  (1450,000),  leaving  the  residue  • 
of  the  estate  in  their  hands  to  provide  agsunst 
the  contingencies  of  certain  claims  in  litigatiop, 
and  believing  that  the  litigation  concerning  said 
claims  against  the  estate,  and  other  matters  con- 
nected with  the  distribution,  would  consume 
much  time,  the  petitioners  expressed  their  desire 
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to  make  some  disposition  of  the  present  assets, 
in  view  of  their  fluctuating  character,  as  none  of 
them  are  legal  investments. 

To  the  petition  were  appended  exhibits  con- 
taining a  list  of  the  securities  which  constituted 
the  above-mentioned  residue  in  the  petitioners* 
hands;  also  copies  of  letters  addressed  to  the 
various  distributees,  intimating  petitioners'  wishes 
concerning  a  sale  and  re-investment  of  the  afore- 
said securities,  and  certain  answers  thereto. 

The  prayer  of  the  petition  was  for  authority 
to  separate  the  assets  into  two  equal  parts,  to  sell 
one,  and  re-invest  in  legal  securities  such  as  the 
Court  should  direct,  upon  the  understanding 
that  said  moiety,  less  a  moiety  of  debts  and  ex- 
penses in  any  future  distribution  which  might  be 
ordered,  should  be  paid  to  the  executors  of 
Mary  G.  Whitaker,  decedent's  widow  (said  exe- 
cutors coinciding  in  petitioners'  views),  and  the 
other  moiety  to  remain  unconverted,  and  to  be 
paid  to  the  other  distributees,  under  the  same 
conditions,  at  the  time  of  final  distribution. 

Then  followed  a  prayer  for  a  citation  to  the 
parties  in  interest  (decedent's  nephews  and 
nieces,  and  the  issue  of  those  deceased,  some 
thirty-four  in  all),  a  suggestion  of  the  minority 
of  same,  and  a  prayer  for  the  appointment  of  a 
guardian  ad  litem  to  accept  service  of  citation. 

Henry  Cartwright,  and  fifteen  others,  filed  an 
answer  which  set  forth  their  belief  that  the  secu- 
rities of  which  the  residue  of  the  estate  consisted, 
were  judiciously  selected  by  the  testator  himself, 
being  for  the  most  part  good  and  safe  invest- 
ments, and  "looking,  therefore,  to  the  expense 
of  conversion  and  re-investment,  also  the  proba- 
ble loss  upon  principal  of  new  securities,  and 
certain  loss  upon  the  rate  of  income,  these  re- 
spondents are  of  opinion  that  it  is  injudicious 
to  make  such  conversion  and  re-investment,  and 
would  prefer,  as  far  as  practicable,  to  have,  at 
the  time  of  final  distribution,  a  division  of  the 
securities  in  kind,  or  have  the  estate  so  divided 
that  the  portion  of  the  securities  to  which  they 
would  be  entitled  may  be  set  apart,  and  credited 
with  its  own  proper  income,  and  charged  with  its 
own  proper  share  of  debts  and  liabilities,  as  in 
the  manner  indicated  in  executors*  petition." 
-  John  G.Johnson  and  Chas,  S.  Pancoas/,  for 
Ae  executors. 

Samuel  Dickson,  John  C  Bullitt^  W.  R, 
Smithj  dxAJohn  M.  Collins  y  for  respondents 

Geo.  W.  Biddle,  and  Geo.  W.  Thorn,  for 
executors  of  Mary  E.  Whitaker. 

January  22,  1881.  The  Coxjrt.  In  this 
matter  we  discover  no  reason  for  departing  from 
the  usual  and  well  recognized  practice.  The 
executors,  in  the  care  and  disposition  of  the 
assets  of  the  estate,  being  investments  by  testator, 
should  have  in  view  the  directions  contained  in 
his  will^  and  act  according  to  their  best  judgment 


If  from  their  knowledge  of  all  the  circumstances, 
a  further  distribution  can  now  be  made,  they 
should  file  a  second  account,  embracing  the  se- 
curities directed  to  be  retained  by  them,  and  the 
proceeds  of  any  since  converted.  Then  at  the 
audit  a  re-appraisement  should  be  made,  where- 
upon the  legatees  may  agree  to  a  distribution  in 
kind,  or  a  sufficient  amount  directed  to  be  sold 
to  pay  the  legacies  or  distributive  shares  of  those 
who  prefer  to  receive  the  same  in  money.  And 
should  it  still  be  desirable  to  retain  any  sum  to 
meet  existing  or  probable  litigation,  those  who 
would  be  entitled  to  such  balance,  upon  the  final 
determination  of  the  litigation,  are  fully  compe- 
tent to  agree  that  its  equivalent  in  securities  may 
be  thus  set  apart.  But  if  no  such  agreement  be 
made,  the  executors,  to  be  relieved  from  respon- 
sibility, should,  at  such  time  as  they  deem  most 
advantageous,  convert  such  assets,  and  re-invest 
in  investments  recognized  by  law. 

The  petition  is  accordingly  dismissed. 

Opinion  by  Hanna,  P.  J. 


December  21,  i8So. 

Hilles's  Estate. 
Removal  of  trustee — Acts  of  May  j,  i86iy  and 
April  p,  j86B — Trustee  removed  where  his 
continuance  in  office,  though  not  jeoparding  the 
trust,  might  probably  work  disadvantage  or  in- 
convenience to  the  cestuis  que  trustent, 
Sur  petition  for  removal  of  trustee. 
The  petition  of  Samuel  Hilles  and  Mary  his 
wife  set  forth:  that  the  decedent,  William 
Hilles,  by  his  last  will  and  testament  bequeathed 
to  his  son  Nathan  Hilles,  and  his  son-in-law 
Thomas  Lippincott,  ^10,000  in  trust  for  the  said 
petitioners  diunng  their  lives,  and  upon  the  de- 
cease of  the  survivor  of  them,  the  principal  to 
vest  in  their  children.  That  upon  a  former  peti- 
tion by  these  petitioners,  Nathan  Hilles  was  dis- 
charged from'  the  trust ;  that  a  petition  was  then 
presented  by  them,  praying  that  the  Guarantee 
Trust  and  Safe  Deposit  Company  should  be  ap- 
pointed in  his  place,  to  which  last  petition  Thomas 
Lippincott  filed  an  answer  refusing  his  consent  to 
such  appointment.  Further,  that  the  petitioners 
have  been  engaged  in  adverse  litigation  with 
Thomas  Lippincott  in  the  settlement  of  his  ac- 
counts as  trustee,  and  upon  adjudication  thereon, 
a  balance  in  faVor  of  the  said  trust  was  adjudged 
to  be  due,  to  which  finding  Thomas  Lippincott 
filed  exceptions,  which  are  not  yet  settled.  That 
by  reason  of  said  adverse  litigation,  unpleasant 
relations  existed  between  him  and  the  petitioners, 
and  they  averred  that  the  care  and  management 
of  said  trust  funds  would  be  best  served  by  a 
change  of  the  trustee,  and  prayed  the  removal  of 
Thomas  Lippincott  from  the  trust,  and  the  ap- 
pointment of  the  Guarantee  Trust  and  Safe  De- 


and  discretion,  guided  by  the  advice  of  counsel. '  posit  Company  in  his  place. 
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An  answer  was  filed  by  Thomas  Lippincott. 

C,  S.  Pancoast^  for  petitioners. 
J.  L,  Kinsey^  contra. 

December  31,  1880.  The  Court.  Thei>eti- 
tion  in  this  case  is  drawn  under  the  provisions  of 
the  Act  of  9th  of  April,  1868,  §  i,  and  prays  for 
the  removal  of  a  testamentary  trustee,  and  the 
appointment  in  his  place  of  a  trustee  who  is  nomi- 
nated by  the  cestuis  que  trustent.  The  Act  gives 
to  the  cestuis  que  trustent^  or  a  majority  of  those 
having  the  life  estate,  the  right  to  choose  a  trustee, 
and  directs  the  Court,  upon  petition  of  said  parties 
in  interest,  to  remove  the  acting  trustee,  and  to 
appoint  the  person  selected  by  the  cestuis  que 
trustent.  In  Stevenson's  Appeal  (18  P.  F.  Sm. 
10 1 ),  the  Act  was  held  to  be  so  far  directory  as 
to  permit  the  Court  to  judge  of  the  existence  of 
cause  for  removal,  and  the  petition  was  dismissed 
in  that  case  because  it  set  forth  no  cause  whatever. 
Under  the  Act  of  ist  of  May,  1861,  §  i,  the 
Court  had  already  power  to  remove  a  trustee 
whenever  it  should  be  made  to  appear  that  for 
any  reason  the  interests  of  the  trust  estate  were 
likely  to  be  jeoparded  by  the  continuance  of 
such  trustee.  We  are  of  opinion  that  the  Act  of 
1868  was  intended  to  enlarge  the  discretion  of 
the  Court,  and  to  permit  the  removal  of  a  trustee 
whose  continuance  in  the  office,  while  it  might 
not  imperil  or  jeopard  the  trust,  would  proba- 
bly work  positive  disadvantage  or  inconvenience 
to  the  cestuis  que  trustent.  The  petition  and 
answer  in  this  case  show  that  hostile  relations 
exist  between  the  petitioners  and  the  respondent. 
Exceptions  to  the  account  of  the  latter  as  execu- 
tor and  trustee  were  presented  by  the  cestuis  que 
trustent,  and  since  the  filing  of  this  petition  have 
been  determined  against  the  respondent.  His 
co-trustee  had  been  previously  removed  for  cause, 
and  the  trustee  now  suggested  by  the  petitioners 
was  not  appointed,  owing  to  the  strenuous  oppo- 
sition of  the  respondent.  The  evils  which  are 
inevitable  from  this  condition  of  affairs  seem  to 
be  reached  by  the  Act  of  1868.  That  Act  evi- 
dently recognizes  a  distinction  between  the  case 
of  creditors  and  that  of  cestuis  que  trustent. 
While  nothing  less  than  actual  mismanagement, 
or  such  other  conduct  as  jeopards  the  estate 
would  justify  the  removal  of  a  trustee  upon  the 
petition  of  a  creditor  (Parsons'  Estate,  i  Nor. 
465),  there  may  yet  be  circumstances  calling  for 
such  removal  less  grave,  and  with  which  credi- 
tors have  no  concern,  but  which  directly  affect 
the  comfort  of  the  cestuis  que  trustent.  In  such 
case,  upon  the  petition  of  the  latter  or  a  majority 
of  them,  the  Act  authorizes  the  intervention  of 
the  Court.  We  think  that  the  record  discloses  a 
case  for  relief  which  is  needed,  and  which  we  are 
empowered  to  administer,  and  the  prayer  of  the 
petition  is  accordingly  granted. 

Opinion  by  Ashman,  J. 


a.  g).  eirtuit  eourt- 


Jan.  19, 18S1. 

Norrington  v.  Wnght. 

Severable  cotUract — Partial  performance— Ac- 
ceptance of-^Right  to  rescind  on  subsequent 
default. 

Under  a  contract  for  5000  tons  of  rails  to  be  shipped  it 
about  equal  quantities  in  February  and  four  succeeding 
months,  the  whole  to  be  delivered  by  August  i,  the  par- 
chaser  may  rescind  on  failure  to  ship  the  stipulated  qiian- 
lity  in  February. 

A  severable  contract  may  be  severed  for  the  purpose  of 
enforcing  rights  as  they  accrue,  but  a  party  in  de£iult  can- 
not insist  on  its  being  treated  as  severed  to  avoid  a  right  to 
rescind  for  non-performance  of  any  one  portion. 

Partial  performance,  accepted  and  retained  inignonmce 
of  any  default  of  the  seller  as  to  the  residue,  does  not  pre- 
vent the  right  of  rescission  for  such  residue  when  ibe 
contract  furnishes  an  exact  measure  of  compensation  lot 
the  partial  performance. 

Motion  to  take  off  nonsuit.  The  action  was 
assumpsit  on  the  following  contract : — 

Philadelphia,  Jan*y  19, 1880. 
Sold  to  Messrs.  Peter  Wright  8l  Sons,  for  accoant  of 
Messrs.  A.  Norrington  &  Co.,  London,  five  thoosaod 
(5000)  tons  old  T  iron  rails,  for  shipment  from  a  Enropeui 
port  or  ports  at  the  rate  of  about  one  thousand  (1000) 
tons  per  month,  banning  February,  1 880,  but  whole  coo- 
tract  to  be  shipped  before  August  I,  1880,  at  foity-fire 
(45)  dollars  per  ton  of  twenty- two  hundred  and  fcitj 
pounds  custom-house  weight,  on  ship  "  PhiladelphijL" 
Settlement  cash,  on  presentation  of  bills  accompanied  by 
custom-house  certificates  of  weight.  Sellers  to  Do(i^ 
buyers  of  shipments,  with  vessels  named,  as  soon  as  knovB 
by  them.  Sellers  not  to  be  compelled  to  replace  any  par- 
cel lost  after  shipment.  Sellers,  when  possible,  to  secne 
to  buyers  right  to  name  discharging  berth  of  vessels  at 
Philadelphia. 

Three  counts  set  out  the  contract  and  averred 
performance  in  its  terms,  /.  ^.,  a  ^pment  of 
about  1000  tons  in  January,  February,  etc,  with 
averment  of  arrival,  tender,  and  refuaJ  to  accept 
The  fourth  count  it  was  admitted  w^as  not  proved. 

On  the  trial,  the  plaintiffs  proved  shipments 
were  made  in  February,  395  tons ;  March,  897 
tons;  April,  1349  tons;  May,  1099  tons;  Jane, 
991  tons ;  July,  306  tons. 

The  395  tons  shipment  arrived,  was  delivered, 
and  paid  for.  In  May,  the  defendants,  having 
ascertained  the  amoimts  that  had  been  shipped 
in  February  and  March,  thereupon  gave  notice 
of  rescission,  and  declined  to  accept  any  ship- 
ments as  they  arrived  and  were  tendered. 
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At  the  close  of  the  plaintiffs'  case,  the  Court, 
McKeknan  and  Butler,  JJ.,  stated  their  opinion 
that  the  defendants  bjid  the  right  of  rescission  if, 
at  the  time  of  their  acceptance  of  the  395  tons, 
they  were  not  aware  that  there  had  been  a  de- 
fault in  shipping  the  stipulated  February  parcel. 

The  defendants  then  called  witnesses  to  nega- 
tive this  knowledge. 

At  the  conclusion  of  this  testimony,  the  plain- 
tiffs admitted  that  they  could  not  ask  a  verdict  on 
that  evidence,  and  they  elected  to  suffer  a  non- 
suit, with  leave  to  move,  etc.  Plaintiffs  moved 
to  take  off  the  nonsuit. 

Samuel  Dickson  (/.  C.  Bullitt  with  him),  for 
the  motion. 

The  right  of  rescission  does  not  exist  when  the 
contract  is,  as  this,  severable.  The  remedy  is 
confined  to  a  reduction  of  the  price  by  the  dam- 
ages for  the  failures  to  ship.  As  iron  had  fallen 
during  the  whole  time  for  performance,  there  were 
none. 

There  being  six  months  to  ship,  833  tons  per 
month  would  have  satisfied  the  terms.  The  right 
to  ship  in  the  six  months  shows  that  time  was  not 
material,  and  the  exclusion  of  the  duty  to  replace 
cargoes  lost  shows  that  complete  performance 
was  not  material.  Then  each  cargo  is  to  be 
taken  and  paid  for  separately,  and  this  is  the  real 
meaning  of  Pordage  v.  Cole  (i  Wms.  Saund. 
320),  that  the  covenant  is  substituted  for  exact 
p>erformance.  The  rule  is  stated  in  2  Parsons  on 
Contracts,  29-31,  that  such  contracts  as  these  are 
to  be  treated  as  distinct  to  each  parcel.  This  is 
cited  with  approval  in  Luqesco  v.  Brewer  (16  P. 
F.  Smith,  351),  and  it  lies  on  the  other  side  to 
show  reasons  for  treating  the  contract  as  entire. 
Graver  v,  Scott,  30  P.  F.  Smith,  %%, 

The  weight  of  authority  is  to  treat  them  as 
severable. 

Scott  t/.  Kittanoing  Coal  Co.,  8  Norris,  231.     Note 
of  Mr.  Arthur  Biddle,  19  Am.  Law  Reg.  418,  July 
18, 1880. 
Morgan  r.  McKee,  27  P.  F.  Smith,  229. 
Perkins  ».  Hart,  1 1  Wheat.  237. 

And  the  exceptions  prove  the  rule. 
Quigler  r.  De  Haas,  I  Norris,  267. 
Carmalt  v.  Piatt,  7  W.  318. 

The  rule  contended  for  is  borne  out  by — 
Benjamin  on  Sales,  426. 
Stoddart  v.  Smith,  5  Binney,  355. 

Reybold  v.  Voorhees  (6  Casey,  116)  was  put 
on  the  ground  that  the  articles  were  perishable. 
In  New  York,  contracts  of  this  kind  have  uni- 
formly been  held  divisible. 

Tipton  V.  Feitner,  20  N.  Y.  423. 

Snook  V.  Fries,  19  Barb.  313. 

Lee  V,  Beebe,  13  Hun,  89. 

As  to  the  English  courts,  the  cases  establish 
and  the  other  side  admits  the  rule  to  be  as  we 
contend. 

Jonassohn  v.  Yoang,  4  Best  &  Smith,  296. 

Simpson  v,  Crippin,  L.  Rep. ,  8  Q.  B.  14. 


Roper  V,  Johnson,  L.  R.,  8  C.  P.  Div.  169. 

Freeth  v.  Burr,  L.  R.,  9  C.  P.  208. 

Bloomer  v.  Bernstein,  Id.  588. 

Ex  parte  Chalmers,  8  Ch.  App.  289. 

Morgan  v.  Bain,  L.  R.,  10  C.  P.  15. 

Houck  V.  Miller,  The  London  Times,  Dec  18,  1880. 
Opinion  of  Mr.  Benjamin  stating  the  present  state 
of  rule  and  commenting  on  the  decisions. 
It  is  of  importance  that  we  should  have  a  rule 
in  construction  of  contracts  uniform  with  the 
rule  now  settled  in  England.     The  English  rule 
has,  we  contend,  become  the  rule  of  construc- 
tion.    We  admit  that,  under  the  circumstances, 
the  partial  performance  did  not  preclude  the  de- 
fendants from  rescission. 
R,  C.  McMurtrie^  contra. 
It  is  true  that  the  rule,  as  it  has  existed  in 
England  since  Simpson  v.  Crippin,  excludes  the 
right  to  rescind.     But  it  is  admitted  to  be  new, 
and  is  inconsistent  with  prior  English  decisions, 
and  wholly  at  variance  with  the  American  de- 
cisions.   Oxendale  v.  Wetherell  (9  B.  &  Cress. 
386)  is  express,  that  there  is  this  remedy  by  re- 
scission in  such  a  contract.     It  is  inconsistent 
with  recent  English  decisions,  for  it  turns  the 
contract  into  as  many  contracts  as  there  are  sev- 
erable performances. 

Brandt  v.  Lawrence,  I  Q.  B.  Div.  344. 
Yet  this  new  rule  concedes  that  these  can  be 
sued  for  in  one  count,  which  can  only  be  when 
the  contract  is  entire,  and  allows  a  deduction 
from  the  price  of  one  for  injury  on  another,  which 
can  never  be  done  there  with  distinct  contracts. 
The  deductions  seem  to  be  a  demonstratio  ad 
absurdum^  for  in  the  last  case  one  shipment  is 
called  the  first  contract,  though  the  only  sever- 
ance was  the  optional  right  to  ship  \>y  steamer  or 
steamers;  moreover,  the  plaintiff  had  elected  to 
treat  this  as  an  entire  contract,  and  cannot,  under 
these  counts,  treat  each  of  the  shipments  as  inde- 
pendent contracts. 

2  Wms.  Saunders,  97*,  cited  by  TiNDAL,  C.  J.,  in 
Bushell  V.  Beavan,  i  Bing.  N.  Cases,  120. 
The  American  cases  have  always  assiuned  the 
rule  as  laid  down  in  Hoare  v.  Rennie  (5  Hur.  & 
Norm.  19).    The  citation  from  Parsons  is  sup- 
ported by  one  authority  only,  and  that  was  a 
contract  for  two  lots  of  ground  at  different  times. 
The  passage  that  follows  shows  that  the  rule  does 
not  apply  to  commercial  contracts.    The  cases  in 
Pennsylvania  are  mere  dicta^  and  utterly  uncalled 
for ;  one  of  them  was  merely  the  case  of  Boone  v. 
Ayre.  The  authorities  recognizing  the  right  are — 
.  Johnson  v,  Johnson,  3  B.  &  Pull.  162-70. 

Oxendale  v,  Wetherili,  supra. 

Smidi  V,  Lewis,  40  Indiana,  98. 

2  Chitty,  Contracts,  923,  note  by  American  Editor. 

Hoare  v,  Rennie,  3  H.  &  Nor.  19. 

Coddington  v.  Psileologo,  L.  R.,  2  Ex.  193. 

McMillan  v.  Vanderlip,  12  Johnston,  165. 

Catlin  V.  Tobias,  26  N.  Y.  217. 
In  Shinn  v.  Bodine  (10  Sm.  182),  the  whole 
argument  of  the  Court  is  based  on  the  existence 
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of  the  rule.  Reybold  v.  Voorhees  (6  Cas.  ii6) 
is  admittedly  so,  unless  the  quality  of  the  goods 
can  make  a  difference  in  the  effect  of  the  contract 
to  exclude  this  remedy. 

Bradley  v.  King,  44  Illinois,  33^-41. 

And  this  new  rule  seems  to  be  going  back  to 
the  reasoning  in  Pordage  v.  Cole,  that  perform- 
ance is  not  the  consideration  for  the  promise, 
if  there  is  an  express  promise,  while  it  is  if 
there  is  only  an  implied  promise,  and  thus  ren- 
dering the  promises  not  dependent  on  conditions 
precedent,  which  has  certainly  been  abandoned 
for  a  century  in  entire  contracts. 

Rescission  is  a  remedy  as  much  as  the  right  to 
sue,  and  a  most  important  one ;  and  the  effect  is 
to  eliminate  it  because  merely  of  severability  in 
performance,  while  it  is  admittedly  retained, 
though  the  subject  is  capable  of  severance  (Benj. 
on  Sales,  689) ;  and  really,  under  Brant  v,  Law- 
rence, suprUy  it  comes  to  this,  that  the  permitting 
the  delivery  of  any  parcel,  which  is  capable  of 
being  used  alone,  precludes  any  rescission  for 
further  non-delivery. 

The  better  rule  is  that  deducible  from  Grant  v, 
Johnson  (i  Seldon,  252),  Dox  v*  Dey  (3  Wend. 
361),  and  expressly  decided  in  Bradley  v.  King 
(44  111.  339-44),  that,  as  each  severable  perform- 
ance is  executed  in  whole  or  in  part,  that  is  no 
longer  subject  to  the  remedy  by  rescission,  but 
that  remedy  exists  as  to  all  future  shipments  or 
acts  to  be  performed. 

As  to  the  rule  allowing  the  right  to  rescind 
notwithstanding  the  partial  performance  retained 
and  its  reason,  see — 

3  Best  &  Smith,  751 ;  Chitty  on  Cont  1094,  add.  by 
American  Editor. 

Hill  r.  Crew,  I  Metcalfe,  268-72. 

Haines  v.  Tucker,  50  N.  H.  309. 

Dwinel  v,  Howard,  30  Maine,  258. 

Miner  v.  Bradley,  22  Pick.  459-^. 

Bo^ne  V,  Ayre,  as  stated  in  6  T.  R.  573. 

C.  A.  V, 
January  24.  Butler,  T.,  discharged  the  rule 
for  a  new  trial,  saying :  To  justify  an  allowance 
of  the  motion  we  must  be  convinced  that  our 
ruling  at  the  trial  was  wrong.  We  are  not  so 
convinced.  The  motion  must,  therefore,  be  dis- 
missed. 

For  myself,  however,  I  may  say  that  I  regard 
the  point  as  involved  in  serious  doubt ;  not  so 
much  when  considered  on  general  principles,  as 
when  viewed  in  the  light  of  modem  decisions. 
The  right  to  rescind  a  contract  for  non-perform- 
ance is  a  remedy  as  old  as  the  law  of  contract 
itself.  Where  the  contract  is  entire — indivisi- 
ble— the  right  is  unquestioned.  The  undertak- 
ings on  the  one  side,  and  on  the  other,  are  de- 
pendent, and  performance  by  one  party  cannot 
be  enforced  by  the  other  without  performance, 
or  a  tender  of  performance,  on  his  own  part. 
In  the  case  before  us  the  contract  is  <' severa- 


ble." But  to  say  it  is  *'  severable,"  does  not 
advance  the  plaintifis*  argument.  A  "sever- 
able" contract,  as  the  language  imports,  is  a  con- 
tract liable  simply  to  be  severed.  In  its  origin, 
and  till  severed,  it  is  entire — a  single  bargain,  or 
transaction.  The  doctrine  of  severableness  (if  I 
may  be  allowed  to  coin  a  word)  in  contracts  is 
an  invention  of  the  Courts,  in  the  interests  of 
justice,  designed  to  enable  one  who  has  partially 
performed,  and  is  entitled  on  such  partial  per- 
formance to  something  from  the  other  side,  to 
sustain  an  action,  in  advance  of  complete  per- 
formance— as  where  goods  are  sold  to  be  deliv- 
ered and  paid  for  in  parceb,  to  enable  the  seller 
to  recover  for  the  parcels  delivered,  in  advana 
of  completing  his  undertaking.  But  this  equita- 
ble doctrine  should  not  be  invoked  by  one  who 
had  failed  to  perform,  for  the  purpose  of  defeat- 
ing the  other's  right  to  rescind,  and  thus  to  pro- 
tect himself  against  the  consequences  of  his  own 
wrong.  As  against  such  a  party  the  contract 
should  be  treated,  and  enforced,  as  entire.  To 
say,  therefore,  that  the  contract  is  **  severable," 
does  not,  I  repeat,  advance  the  argument  To 
render  the  plaintiffs  position  logical,  it  is  neces- 
sary to  take  a  step  forward,  and  hold  that  such  a 
transaction  (it  would  not  be  accurate  in  this  view 
to  call  it  a  contract)  constitutes  several  distinct^ 
independent  contracts.  Then,  of  coarse,  it  fel- 
lows that  a  failure,  as  respects  one  of  several  suc- 
cessive deliveries,  affords  no  right  to  rescind  in 
regard  to  those  yet  to  be  made.  And  this  step, 
after  much  apparent  doubt  and  hesitation,  the 
English  Courts  have  taken.  It  was  the  necessary 
outgrowth  of  the  decision  in  Simpson  v.  Crippcn, 
which  overruled  Hoare  v,  Rennie.  In  our  own 
country  the  cases  are  inharmonious,  and  the 
question  unsettled.  After  a  careful  examina- 
tion of  what  has  been  said  on  the  subject,  I  shall 
not  be  surprised  if  the  Courts  here  finally  adopt 
the  present  English  rule,  and  thus  substitute  com- 
pensation in  damages  for  the  remedy  by  rescis- 
sion, to  the  extent  there  done.  I  say  this,  how- 
ever, not  because  I  think  it  wise  to  adopt  this 
rule,  but  because  of  an  apparent  leaning  in  that 
direction. 

The  question,  however,  as  here  presented,  is 
properly  for  the  Supreme  Court,  to  which  I  hope 
it  may  be  carried,  and  the  rule  thus  be  settled. 

McKennan,  J.  I  concur  even  more  decidedly. 
I  am  not  satisfied  that  the  weight  of  the  opinions, 
even  in  England,  is  with  these  decisions.  Sofer 
as  this  country  is  concerned  it  cannot  be  said 
there  is  any  feuch  rule.  I  have  such  doubt  of  the 
justice  of  the  rule  that  I  am  not  willing  to  take 
this  step  forward.  It  is  more  respectful  to  remit 
this  to  the  Supreme  Court,  and,  therefore,  I  do 
not  feel  disposed  to  take  the  advanced  step. 

Rule  discharged. 
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Vol.  IX.]     THURSDA  V,  FEB,  //,  1881,     [No.  26. 


[The  Question  of  the  right  to  rescind  after  the  partial 
breach  of  a  severable  contract,  involved  in  Norrington  r. 
Wright  (reported  in  the  preceding  pages),  was  elal^rately 
argued.  The  report  gives  the  substance  of  the  oral  argu- 
ments, to  which  may  be  added  the  following  extract  from 
the  printed  brief  of  plaintiflPs  counsel,  explaining,  arguendo^ 
the  application  of  the  case  of  Pordage  v.  Cole,  as  intended 
by  Blackburn,  J.,  in  the  case  of  Simpson  v.  Crippin  {su- 
fro).  It  was  urged,  among  other  considerations  tending  to 
show  that  the  contract  in  this  case  was  severable,  that  '*  the 
provision  in  the  fourth  clause, '  Sellers  not  to  be  compelled 
to  replace  any  parcel  lost  after  shipment,'  shows  that 
the  buyers  did  not  attach  importance  to  a  complete  per- 
formance as  being  of  the  essence  of  the  bargain.  The 
contract  looked  to  successive  shipments  from  any  Euro- 
pean port,  and  provided  for  '  Settlement  cash  on  presen- 
tation of  bills  accompanied  by  custom-house  certificates  of 
weight.'  EUich  cargo  was  to  be  taken  and  paid  for  by 
itself;  and  this  is  the  recognized  and  decisive  test.  The 
uncertainty  in  the  time  of  arrival,  the  exemption  from  lia- 
bility to  replace  lost  shipments,  and  the  prolonged  time 
for  deliveries,  all  show  that  it  was  not  vital  to  the  contract 
that  the  whole  should  be  delivered. 

**  The  parts  may  be  so  related  to  each  other  that  the  fail- 
ure to  deliver  one  may  render  the  balance  useless,  or  de- 
feat the  whole  object  of  the  barrain.  In  such  case,  thd 
completeness  or  r^ularity  of  delivery  goes  to  the  entire 
consideration,  or  the  failure  to  deliver  each  and  every 
parcel  as  stipulated,  defeats  the  whole  purpose  of  the  con- 
tract ;  and  it  is  in  this  sense  that  the  doctrine  of  Pordage 
V.  Cole  is  applicable.  It  is,  of  course,  competent  for  the 
parties  so  to  contract,  and  their  intention  may  be  gathered 
from  the  nature  of  their  dealing  as  well  as  from  exprcis 
language ;  but  in  contracts  practically  identical  with  this, 
between  vendor  and  vendee,  the  courts  have  uniformly  said . 
a  contrary  intention  appears." 

This  line  of  argument  refers  to  a  different  class  of  con. 
dderations  from  those  suggested  by  Lord  Coleridge  in 
Freeth  v.  Burr  (L.  R.  9  C.  P.  208),  who  gives  this  ex- 
planation of  the  authorities :  "  In  cases  of  this  sort,  where 
the  question  is  whether  the  one  party  is  set  free  by  the 
action  of  the  other,  the  real  matter  for  consideration  is 
whether  the  acts  or  conduct  of  the  one  do.  or  do  not 
amount  to  an  intention  to  abandon  and  altogether  to  re- 
vise performance  of  the  contract.  I  say  this  in  order  to 
explain  the  ground  upon  which  I  thmk  the  decision  in 
these  cases  must  rest.  There  has  been  some  conflict 
amongst  them.  But  I  think  it  may  be  taken  that  the  fair 
result  of  them  is  as  I  have  stated,  viz.  x  that  the  true  ques- 
tion is,  whether  the  acts  and  conduct  of  the  party  evince 
an  intention  no  longer  to  be  bound  by  the  contract  Now, 
non-pa3rment  on  tne  one  hand,  or  non-delivery  on  the 
other,  may  amount  to  such  an  act,  or  may  be  evidence  for 
a  jury  of  an  intention  wholly  to  abandon  the  contract  and 
set  the  other  partv  free.** 

The  opinion  ot  Mr.  Benjamin,  referred  to  in  the  report, 
was  one  taken  on  the  contract  in  suit,  in  which,  after 
stating,  in  his  judgment,  that "  under  the  law  of  England, 
as  now  conclusively  settled  (though  the  decisions  at  one 
time  were  somewhat  conflicting),  the  plaintifis  have  a 
good  cause  of  action,  and  the  defence  set  up  would  not  be 
regarded  as  serious,"  he  says :  <*  At  the  time  when  I  wrote 
tlie  second  edition  of  my  book  on  Sales,  the  cases  of 


Hoare  v.  Rennie  and  Simpson  v,  Crippin  were  regarded 
by  the  profession  here  as  hardly  reconcilable,  and  Hoare 
V,  Rennie,  though  regarded  with  distrust,  was  not  con- 
sidered to  be  finally  overruled;  but  I  ventured  at  pages 
737-8  to  point  out  that  in  Roper  v,  Johnson,  the  case  of 
Simpson  v.  Crippin  was  treated  as  settling  the  law  on  this 
point.  Subsequently,  in  Freeth  v.  Burr,  the  decision  of 
Lord  Coleridge  so  far  reconciled  the  case  of  Hoare  v, 
Rennie  with  all  the  other  cases,  as  to  point  out  that  the 
partial  breach  of  an  agreement  may  take  place  under  cir- 
cumstances which  show  that  the  party  committing  the 
breach  intended  to  abandon  the  contract,  and  no  longer 
to  condnue  to  execute  his  part  of  it.  In  such  a  case,  a 
partial  breach  might  justify  the  opposite  party  in  saying: 
*  Well,  if  you  don't  intend  to  go  on  with  the  contract,  I 
also  withdraw  from  it,  and  give  notice  that  it  is  rescinded. ' 
In  general,  as  in  this  very  case,  there  is  not  the  least  dif- 
ficulty in  determining  at  once  what  the  real  intention  is. 
It  would  be  absurd  even  to  suggest  that  the  plaintifis,  by 
failing  to  send  the  full  instalments  of  one  thousand  tons 
each  in  February  and  March,  intended  thereby  to  aban- 
don the  contract,  inasmuch  as  they  continued  the  ship- 
ments in  April,  May,  etc.  If,  in  any  particular  case,  the 
conduct  of  the  party  committing  the  partial  breach  were 
such  as  to  render  his  purpose  doubtful,  the  question  like 
any  other  disputed  issue  would  be  determined  by  the 
jury.**] 


S)upreTne  Courts 


Jan.  'So,  136.  Feb.  34,  1880,  and  Jan.  4,  i88l. 

Girard  Life  Insurance^  Annuity,  and  Trust 
Company,  Administrator  of  Edward 
Magarge,  v.  Mutual  Life  Insurance  Com- 
pany of  New  York. 

Life  insurance — Proofs  of  death — Proofs  of 
death  filed  with  a  company  available  under  as 
many  policies  as  the  company  may  have  issued 
upon  the  life  of  the  deceased—  Whether  a  com- 
pany which  claims  that  a  policy  is  forfeited 
may  demand  proof s  of  death  under  such  policy 
— Forfeiture  for  non-payment  of  premium — 
Waiver — Custom  of  receiving  over-due  pre- 
miums—  What  sufficient  evidence  of— -Effect  of 
custom  upon  express  condition  of  policy— Stipu- 
lation attached  to  policy —  When  not  considered 
part  of  the  contract — Mutual  companies — 
Dividends —  Wlun  a  company  is  bound  to  ap- 
propriate an  accrued  dividend  in  payment  of  an 
accruing  premium. 

Where  an  insurance  company  issues  two  policies  upon 
the  life  of  the  same  person,  it  is  not  necessary  for  the  rep> 
resentatives  of  the  insured  to  furnish  separate  proofii  of 
death  under  each  policy. 

Per  Paxson,  J.  The  assured  was  dead  not  under  one 
policy  but  under  both,  smd  the  facts  had  been  communi- 
cated to  the  company  with  the  cause  of  death  and  all  the 
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surrounding  circumstances  connected  therewith   which 
they  desired  to  know. 

In  such  a  case  if  the  contract  had  called  for  separate 
proofs  under  each  policy,  or  if  the  different  policies  de- 
manded a  different  character  of  proof,  the  rule  might  be 
different. 

Even  if  the  circumstances  are  such  as  to  justify  a  com- 
pany in  refusing  proofs  of  death  upon  the  iaith  of  which 
they  ha'd  already  paid  one  policy,  they  must  make  their 
objections  promptly,  and  where  they  fail  to  do  so  until 
after  a  case  has  been  before  three  juries,  and  has  once 
been  argued  before  the  Supreme  Court,  they  are  too  late. 

Where  an  insurance  company  resists  the  payment  of  a 
policy  on  the  ground  that  it  has  been  forfeited  for  non- 
pa3rment  of  premiums,  there  is,  according  to  the  conten- 
tion of  the  company,  no  policy  in  existence,  and  it  cannot, 
therefore,  fairly  demand  proofs  of  death  under  a  non-ex- 
istent policy 

"Where  a  mutual  life  insurance  company  has  in  its  pos- 
session dividends  standing  to  the  credit  of  a  policy-holder 
more  than  sufficient  to  pay  an  accruing  premium  at  the 
time  it  falls  due,  it  is  bound  so  to  appropriate  the  money, 
and  may  not  declare  the  policy  forfeited  for  an  alleged 
failure  to  pay  the  premium  in  question. 

Where  a  premium  upon  a  policy  of  life  insurance  fell 
due  on  Saturday,  Jan.  14,  1 87 1,  and  payment  was  ten- 
dered on  the  following  Monday  morning: 

Held  (reversing  the  ruling  of  the  Court  below),  that 
evidence  to  prove  a  custom  of  life  insurance  companies, 
doing  business  in  Philadelphia,  to  receive  premiums 
within  a  reasonable  time  after  they  fall  due,  provided  the 
assured  remains  in  usual  health,  notwithstanding  a  for- 
feiture clause  in  the  policy,  is  admissible. 

Girard  Trust  Co.  v.  Mutual  Life  Ins.  Co.  of  N.  Y.,  5 
Weekly  Notes,  173;  s.  c,  5  Nor.  236,  followed. 

It  is  competenf  for  a  lite  Insurance  icompany  to  stipu- 
late that  •premiums  received  after  the-day  on  which  they 
fall  due  are  received  as  acts  of  grace,  and  do  not  control 
the  future  action  of  the  company,  but  where  such  a  clause 
is  obscurely  printed  at  the  top  of  a  blank  page,  and  there 
is  nothing  to  show  at  what  time  it  was  placed  there,  it 
cannot  be  regarded  as  a  condition  of  the  policy,  but  is,  at 
most,  a  qualification  of  receipts  to  be  thereunder  written ; 
and  in  a  case  where  no  receipts  Were-  written  upon  the 
policy,  evidence  to  show  the  previous  course  of  dealing 
with  the  instired  as  to  the  receipt  of  over-due  premhims 
is  admissible. 

Per  Paxson,  J.  **  The  foregoing  [opinion  in  this  case] 
may  appear  inconsistent  with  my  dissent  in  5  Norris,  236. 
The  case  differs  in  many  of  its  essential  features  from  the 
case  there  decided,  and  as  to  others  my  views  have  been 
modified." 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  the  Girard  Life  and  Trust  Company, 
administrator  of  Edward  Magajrge,  deceased,  to 
the  use  of  Sarah  R.  Magarge,  against  The  Mutual 
Life  Insurance  Company  of  New  York,  upon  a 
policy  of  life  insurance  issued  by  the  defendants 
upon  the  life  of  plaintiff's  intestate  on  April  14, 
1863,  for  ^10,000. 

The  case  was  originally  tried  before  Lynd,  J., 
on  September  20,  1875,  and  the  plaintiffs  were 
non-suited ;  after  a  motion  to  take  off*  the  non- 


suit had  been  denied,  a  writ  of  error  was  taken, 
and  the  Supreme  Court,  on  February  25,  1878, 
reversed  the  judgment  and  awarded  a  procedendo 
(reported  5  Weekly  Notes,  173,  and  5  Nor. 

236)- 

A  jury  was  again  called,  before  Yerkes,  J.,  on 
Oct.  30,  1878,  and  on  Nov.  7  following  a  ver- 
dict for  the  plaintiff  for  114,358.50  was  rendered. 
Subsequently  a  rule  for  a  new  trial  was  made  ab- 
solute, and  the  case  was  again  called  for  trial 
Nov.  25,  1879. 

The  policy  in  suit  was  numbered  28,735,  and 
was  for  $10,000 ;  it  provided  for  the  payment  of 
a  quarterly  "  premium  of  $51,  to  be  paid  on  or 
before  the  14th  days  of  April,  July,  October, 
and  January  in  each  year  during  the  continuance 
of  the  policy,**  and  contained  a  provision  that— 

"  if  the  said  premiums  shall  not  be  paid  on  or  bdbre  the 
davs  above  mentioned  for  the  pa3rment  thereof,  at  the 
office  of  the  company,  then  and  in  eveiy  such  case  the 
company  shall  not  be  liable  for  the  payment  of  the  sum 
assured  or  any  part  thereof,  and  this  policy  shall  cease 
and  determine.'' 

On  the  previous  trials  the  defence  had  been 
the  failure  of  the  assured  to  pay  the  premium  due 
on  Jan.  14,  1871. 

At  the  head  of  the  two  inside  pages,  and  ovct 
a  column  prepared  for  receipts  of  premium,  on 
which,  however,  no  receipts  had  been  written, 
was  the  following  indorsement,  in  small  type, 
occupying  about  two  lines : — 

*'' Receipts  heretofore  by  the  company,  of  premiums 
after  the  day  on  which  they  fell  due,  were  by  the  assored 
and  the  company  considered  acts  of  grace  or  courtesy,  and 
as  forming  no  precedent  in  regard  to  future  payments  of 
premiums  on  the  policy;  and  all  future  receipts  by  the 
company  of  premiums  after  due,  are  viewed  and  under- 
stood by  the  parties  in  interest  as  acts  of  courtesy  of  die 
company,  and  in  no  case  to  be  considered  a  precedent  or 
a  waiver  of  the  forfeiture  of  the  policy,  according  to  die 
condition  expressed  therein,  if  any  future  payment  of  pre> 
mium  be  omitted  on  the  day  it  falls  due." 

It  appeared  that  the  company  had  issued  an- 
other pohcy  upon  Magarge*s  life,  being  No. 
73,712,  ibx  I5000.  Afler  his  death  blanks  for 
proofs  of  death  to  be  filled  by  the  oaths  of  the 
doctor  and  undertaker  in  attendance,  etc.,  were 
furnished  by  the  company,  and  were  properly 
filled  up  and  filed  with  the  company,  who  imme- 
diately paid  the  I5000.  These  proofs  were  used 
without  objection  on  the  former  trials,  and  the 
usual  subpcena  duces  tecum  for  their  production 
on  this  trial  was  issued.  The  circumstances  at- 
tending the  failure  to  produce  them  are  suflS- 
ciently  detailed  in  the  opinion  of  the  Supreme 
Court  (infra),  John  J.  Ridgway,  Jr.,  comacl 
for  the  plaintiff,  then  took  the  stand,  and  ofier 
was  made  to  prove  by  him  that  he  fumi^ed  the 
company  with  proofs  of  Magarge's  death.  Ob- 
jected to,  unless  the  proofs  are  ^own  to  be  con- 
nected with  the  policy  in  suit*    Objection  sbs* 
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tained.  The  witness  then  testified  that  he  had 
caused  copies  of  the  proofs  furnished  to  the  com- 
pany to  be  prepared,  and  had  compared  them 
with  the  originals,  and  identified  the  papers  shown 
him  as  the  copies  that  he  had  compared.  The 
papers  offered  were,  on  objection  by  the  defend- 
ant, excluded. 

The  exceptions  to  the  rulings  on  this  branch 
of  the  case  are  covered  by  the  assignments  of 
error,  from  numbers  i  to  6,  inclusive,  and  num- 
bers 17,  18,  and  19. 

The  plaintifPs  testimony  disclosed  that  the 
company  had  invariably  sent  notices  to  the  as- 
sured a.  few  days  before  the  premiums  fell  due,  and 
that  they  had  omitted  to  do  so  in  January,  1871 ; 
that  M^arge's  bookkeeper  tendered  payment  in 
full  on  the  Monday  following  the  Saturday  on 
which  the  premium  fell  due,  and  it  was  refused, 
and  the  policy  declared  forfeited. 

Magarge  then  filed  a  bill  to  enjoin  the  com- 
pany from  declaring  it  forfeited,  and  whilst  the 
cause  was  being  argued  before  a  Master  Magarge 
died.  It  was  ^own  that  Magarge  was  in  good 
health  in  January,  1871. 

Counsel  then  asked  George  E.  Wagner,  a  wit- 
ness for  plaintiff:  Q.  What  is  the  custom  among 
life  insurance  companies  doing  business  in  Phila- 
delphia with  regard  to  receiving  premiums  after 
they  are  due,  if  tendered  within  a  reasonable 
time,  and  the  insured  is  in  good  health,  notwith- 
standing they  are  policies  containing  a  clause  of 
forfeiture  for  non-payment  on  the  very  day  they 
are  due? 

Objected  to ;  objection  sustained ;  exception 
to  plaintiffs,  (nth  assignment.) 

Plaintiff  then  offered  to  prove  the  custom  of 
the  company  with  relation  to  receiving  over-due 
premiums  on  the  policy  in  suit.  Offer  overruled ; 
exceptions.  (Assignments  7th  to  loth.) 

Plaintiff  then  offered  to  prove  that  when  the 
premium  of  ^51  fell  due  on  Jan.  14, 1871,  there 
was  due  by  the  company  to  Magarge  ^67.72,  as 
his  share  of  the  surplus  earned  during  the  pre- 
ceding year,  and  to  be  divided  among  the  policy 
holders,  and  offered  in  evidence  a  book  issued 
by  the  defendant,  and  produced  on  call  by  their 
agent,  entitled  '*  Mutual  Life  Rates,  *'  to  show 
that  such  was  their  custom.  Offers  overruled ; 
exceptions.  (20th  and  2 2d  assignments.) 

After  the  plaintiff  had  closed,  the  Court  entered 
a  compulsory  nonsuit,  which  the  Court  in  banc 
subsequently  refused  to  take  off  ^2  3d  assign- 
ment). Plaintiff  then  took  this  writ,  assigning 
as  error,  t'n/er  alta,  the  rulings  on  evidence,  and 
the  refusal  to  take  off  the  nonsuit,  as  above  in- 
dicated. 

The  case  was  argued  in  the  Supreme  Court 
Pebruary  24,  1880,  and  the  Court  ordered  a  re 
argument,  which  was  had  Jan.  4,  i88i. 


John  J.  Ridgway^Jr,  {Daniel  Dougherty  yf'\>^ 
him),  for  plaintiff  in  error. 

The  view  of  the  Court  below  on  the  question 
of  the  proofs  of  death  was  clearly  erroneous ; 
all  that  the  company  could  in  reason  have  de- 
manded was  reasonable  certainty  of  the  death  of 
Magarge,  and  that  the  proofs  with  which  they 
were  furnished  were  sufficient  is  amply  evidenced 
by  the  fact  that  they  paid  one  policy  upon  the 
faith  of  them. 

Walsh  V,  Marine  Ins.  Co.,  32  N.  Y.  427. 

Mason  v,  Harvey,  8  Exch.  819. 

Taylor  v.  Ins.  Co.,  13  Gray,  434. 

Bliss  on  Life  Ins.  {  254. 
But  the  action  of  the  company  in  this  case 
obviated  the  necessity  of  furnishing  proofs  of 
death  at  all ;  for  they  had,  more  than  a  year 
before  Magarge*s  death,  declared  the  policy  for- 
feited. It  would  certainly  have  declined  proofs 
of  death  "  under  this  policy,*'  as  it  claimed  no 
such  policy  was  in  existence.  A  refusal  to  pay 
a  policy  of  life  insurance  on  other  grounds,  is  a 
waiver  of  the  right  to  proofs  of  death  before  suit 

McMasters  v.  Fire  Insurance  Co.,  25  Wend.  379. 

Rogers  r.  Insurance  Co.,  6  Paige,  583. 

I^ewis  V,  Fire  Insurance  Co.,  52  Me.  492. 

Miller  v.  Life  Insurance  Co.,  2  £.  D.  Smith,  268. 

Vos  V.  Robinson,  9  Johns.  192. 

Savage  v.  Insurance  Co.,  4  Bosw.  I. 

Blake  v.  Fire  Insurance  Co.,  12  Gray,  265. 

Bumstead  v.  Fire  Insurance  Co.,  2  Keman,  81. 

Tayloe  v.  Fire  Insurance  Co.,  9  Howard, 390. 

0*Niel  V.  Fire  Insurance  Co.,  3  Comst.  122. 

Francis  v.  Fire  Insurance  Co.,  i  Dutch.  78. 

Schenck  v.  Fire  Insurance  Co.,  4  Zab.  447. 

Fire  Insurance  Co.  v.  Coates,  14  Md.  285. 

Angell  on  Fir^and  Life  Insurance,  {  244. 
From  the  testimony  on  this  branch  of  the  case 
it  sufficiently  appeared  that  the  original  proofs  of 
death  were  out  of  the  jurisdiction  of  the  Court, 
and  this  was  sufficient  to  make  the  copies  admis- 
sible. 

Carland  v,  Cunningham,  i  Wr.  228. 

Starkie  on  Evidence,  571.  1 

Ralph  V,  Brown,  3  W.  &  S.  395. 
The  refusal  of  the  Court  below  to  allow  evi- 
dence of  the  previous  dealing  between  the  com- 
pany and  the  insured  as  to  the  receipt  of  over- 
due premiums,  in  spite  of  the  ruling  of  this  Court 
on  the  former  writ  of  error  (5  Nor.  239),  was 
based  on  the  notice  (for  it  cannot  be  called  a 
condition)  printed  across  the  inside  of  the  policy 
so  nearly  illegible  that  it  seems  to  have  escaped 
the  attention  of  the  learned  counsel  for  the  com- 
pany until  this  trial.  It  is  doubtful  whether  this 
Court  would  sustain  this  ruling  now  on  account 
of  the  delay  in  making  the  point. 

Ins.  Co.  V,  Schreffler,  8  Wr.  269-273. 
But  it  is  objectionable  on  the  ground  that  the 
statement  in  question,  by  its  position,  can  have 
formed  no  part  of  the  contract  between  the  com- 
pany and  the  insured. 

Kingsley  v.  Ins.  Co.,  8  Cush.  393. 

Brittan  v.  Bamaby,  21  How.  536. 
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Nothing  can  be  more  pointed  than  the  lan- 
guage of  this  Court  upon  this  very  case.  **  If  the 
notices  were  courtesies  with  forfeit  warning/r<7//j, 
other  acts  of  the  company  were  opiates.  They 
should  not  give  him  a  notice  with  one  hand  and 
lull  him  to  sleep  with  the  other." 

Girard  Co.  v,  Ins.  Co.,  supra. 
The  question  as  to  evidence  of  the  custom  of 
insurance  companies  doing  business  in  Philadel- 
phia has  been  expressly  ruled  in  our  favor. 

Girard  Co.  v.  Ins,  Qo.,  supra, 

Helmev.  Ins.  Co.,  1 1  Sm.  107. 

That  the  company  should  be  allowed  to  de- 
clare a  policy  forfeited  for  non-payment  of  a 
premium  of  I51,  when  there  was  due  by  the 
company  to  the  insured  I67.72,  would  be  to  give 
judicial  sanction  to  an  act  of  harshness  that  would 
quite  abrogate  the  settled  principle  that  equity 
abhors  a  forfeiture.  It  is  no  answer  to  say  that 
the  company  did  not  know,  by  the  1 4th  of  January, 
the  amount  of  the  dividend  declared  on  the  ist 
of  January  which  would  ultimately  be  appro- 
priated to  the  Magarge  policy;  the  facts  ami 
figin-es  were  in  their  possession,  and  if  they  were 
1^  in  making  their  calculations  they  cannot  ex- 
pect that  others  should  thereby  be  nude  to  suf- 
fer.   Our  contention  is  supported  in— 

Hull  v.  Ins.  Co.,  39  Wis.  397. 

Kussamt/.  Ins.  Co.,  5  Big.  243. 

Ohde  V,  Ins.  Co.,  Id.  145. 

Henry  /.  McCarthy  and  Wtn.  A.  Porter^  for 
defendant  in  error. 

A  great  many  unnecessary  questions  in  regard 
to  the  proofs  of  death  were  a^ed,  but  the  perti- 
nent question  "  Where  are  the 'proofs?*'  seems 
to  have  been  overlooked,  and  it  is  submitted  that 
there  was,  therefore,  no  such  proof  of  their  loss 
or  destruction  as  to  render  the  copies  admissible. 
The  stipulation  in  the  policy  that  receipts  of 
overdue  premium  should  be  considered  acts  of 
grace  took  the  case  out  of  the  line  of  Girard  Co. 
r.  Ins.  Co.  (supra)  and  Helme  v.  Ins.  Co. 
{5upra)y  and  rendered  the  evidence  offered  as 
to  the  previous  dealing  of  the  company  inadmis- 
sible ;  and  that  this  stipulation  was  part  of  the 
contract  is  abundandy  sustained. 

Kensington  Bank  v,  Yerkes,  5  Nor.  227. 

Fire  A^ociation  v,  Williamson,  2  Cas.  196. 

Desilver  v,  Ins.  Co.,  2  Wr.  130. 

Trask  v,  Ins.  Co.,  5  C.  198. 

The  testimony  of  Wagner  would  have  been 
insufficient  to  fix  the  custom  of  receiving  over- 
due premiums  upon  this  company  in  such  a  man- 
I  ner  as  to  satisfy  the  rulings  of  this  Court. 
^         Burger  v,  Ins.  Co.,  21  Sm.  424. 
Adams  v,  Ins.  Co.,  26  Id.  414. 

Finally,  the  company  had  no  right  to  assume 
that  Magarge  desired  to  have  his  dividend  ap- 
plied to  the  payment  of  his  premium ;  the  money 
was  his  to  appropriate,  and  the  company  would 
not  have  been  justified  in  doing  so  for  him. 


January  24,  1881.  The  Court.  Thisrccord 
presents  some  questions  which  were  not  con- 
sidered when  the  cause  was  here  upon  a  fonner 
writ  of  error  (see  5  Norris,  236).  The  assign- 
ments are  too  numerous  to  be  discussed  in  de^, 
without  extending  this  opinion  to  an  unreasona- 
ble length.  I  will  endeavor,  as  briefly  as  is  con- 
sistent with  the  importance  of  the  case,  to  indi- 
cate the  principles  upon  which  it  should  be  ruled. 

The  first  question  relates  to  the  proofs  of  death 
furnished  the  defendant.  It  is  necessary  to  a 
proper  understanding  of  this  matter,  that  the 
facts,  as  they  occurred  at  the  trial,  should  be  staled. 
Tlie  defendant  was  a  foreign  corporation,  having 
its  principal  place  of  business  in  the  city  of  New 
York.  It  had  a  branch  office  in  the  city  of 
Philadelphia,  and  an  agent  there.  It  had  issued 
two  policies  upon  the  life  of  Edward  Magarge, 
deceased,  one  of  them  No.  73,712  for  the  sum 
of  I5000,  the  other  No.  28,375  for  |io,ooo. 
The  former  policy  was  paid  soon  after  Mr.  Ma- 
dge's death;  payment  of  the  latter  was  re- 
sisted, and  forms  the  subject  of  the  present  con- 
tention. The  defence  was  the  non-payment  of 
the  premium  on  the  day  it  became  due.  The 
facts  are,  that  a  quarterly  premium  of  I51  fell 
due  upon  January  14,  1871,  which  was  neither 
paid  nor  tendered  on  that  day ;  that  on  the  i6th 
of  the  same  month,  the  full  amount  of  said  pre- 
mium was  tendered  in  cash,  refused  by  the  com- 
pany, and  the  policy  declared  forfeited. 

Upon  the  trial  in  the  Court  below,  the  plaintiff, 
after  giving  in  evidence  the  policy  in  suit,  called 
upon  defendant's  counsel  to  produce  the  "notice 
and  proofe  of  death  of  Edward  Magarge  given 
to  defendant  and  filed  in  defendant's  office." 
To  this  call  defendant's  counsel  replied  •*  there 
are  no  proofs  of  death  under  this  policy."  The 
plaintiff  then  called  William  N.  Lambert,  agent 
of  the  defendant,  who  admitted  that  a  sul^)aeDa 
duces  tecum  had  been  served  upon  him,  to  pro- 
duce the  books  and  papers  relating  to  .this  case; 
that  he  informed  the  person  who  8er\'ed  the  sub- 
poena, that  he  would  produce  the  papers;  that 
the  proofs  of  death  had  been  furnished  under 
policy  No.  73>7i2,  which  had  been  paid,  that 
the  proofs  were  filed  by  us  (the  agents),  in  the 
office  of  the  company  in  New  York,  and  were 
brought  on  here  for  the  trials  of  this  case ;  that 
the  witness  did  not  know  where  the  proofe  were, 
but  supposed  them  to  be  in  the  hands  of  the 
counsel  of  the  company.  The  plaintiff  then 
called  the  defendant's  counsel  to  the  stand,  and 
the  result  of  his  somewhat  extended  examinatioii 
may  be  embodied  in  a  single  question  and 
answer. 

Question.  Have  you  in  your  possession  proo6 
of  the  death  of  Edward  Magarge,  that  were  filed 
with  the  defendant  company? 

Answer.  I  have  not  in  my  actual  possession, 
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nor  had  I  when  the  subpoena  was  served  upon 
me  within  a  few  minutes,  any  proofs  of  death  of 
Edward  Magarge,  and  I  never  have  had  in  my 
possession  any  proofs  of  the  death  of  Edward 
Magarge,  which  purported  to  relate  to  the  pohcy 
now  in  suit.**  Some  other  questions  were  then 
asked  of  the  counsel,  a  portion  of  which  it  would 
have  been  in  better  taste  to  have  omitted,  and 
then  we  have  this  inquiry :  *'  Where  are  those 
papers  and  those  proofs  of  death  you  had  at  the 
last  trial?**  This  question  was  objected  to,  and, 
according  to  the  bill  of  exceptions,  remained  \m- 
answered.  The  plamtifif  then  called  John  J. 
Ridgway,  Jr.,  whose  testimony  is  so  important 
that  I  give  it  in  extenso, 

*'  I  knew  Edward  Magarge.  I  knew  of  his 
death  on  the  21st  of  February,  1872.  I  called  at 
the  company's  office,  and  informed  them  of 
Magarge's  death.  They  gave  me  three  blanks 
to  have  filled  up  ana  sworn  to  by  a  friend  of 
Magarge's,  the  doctor  who  attended  him  in  his 
last  illness,  and  the  undertaker  who  buried  him 
I  either  filled  them  up  or  caused  them  to  be  filled 
up,  but  they  were  filled  up  and  returned  in  proper 
form  to  the  company,  sworn  to  by  the  parties  as 
directed. 

*'  Question.  Did  you  ever  obtain  the  original 
proofs  of  death  from  Judge  Porter  ? 

^^  Answer,,  I  did,  and  had  a  copy  made  of 
them.  I  can  swear  that  those  (witness  here  points 
to  the  papers)  are  true  copies,  made  by  Mr.  Mc- 
Adam,  who  is  in  my  office,  and  compared  by  me, 
of  the  proofs  of  death  of  Edward  Magarge,  fiir- 
nished  to  defendant.  There  have  been  some 
papers  attached.'* 

I  quote  further  from  the  bill  of  exceptions. 

"  Copy  of  proof  of  death  of  Edward  Magarge 
offered  in  evidence  as  identified  by  witness 
(marked  Exhibit  A).  Objected  to.  Objection 
sustained,  because  the  paper  itself  shows  that 
it  referred  to  another  policy.  Exception  to 
plaintiff. 

**  Plaintiff  now  offers  in  evidence,  the  identi- 
fied copies  containing  statements  of  doctor, 
friend,  and  imdertaker,  all  certified  under  oath, 
being  copies  of  the  proofs  of  death  of  Edward 
Magarge,  sworn  to  by  doctor  March  6,  1872,  by 
the  fnend  on  March  9,  1872,  and  the  under- 
taker's statement  sworn  to  February  29,  1872." 
Papers  Nos.  1,2,  and  3  of  Exhibit  A.  "  Offer 
overruled  unless  it  be  shown  they  were  furnished 
under  the  special  policy  in  suit.  Exception  to 
plaintiff." 

It  will  be  observed  the  Court  below  placed  the 
exclusion  of  this  evidence  upon  the  sole  ground, 
that  the  proofs  were  not  furnished  under  the 
policy  in  suit. 

No  evidence  appears  to  have  been  offered  upon 
this  point.  Mr.  Ridgway,  who  furnished  the 
proofs,   does  not  say  under  which  policy  they 


were  made.  There  is  nothing  upon  the  face  of 
the  papers,  copies  of  which  are  printed  in  the 
paper-book,  to  indicate  under  which  policy  the 
proofs  were  furnished,  except  a  reference  in  the 
**  friend's  statement"  to  the  number  and  amount 
of  the  policy  which  the  company  paid,  and  an 
indorsement,  evidently  by  an  officer  of  the  com- 
pany, of  the  number  (73,712)  on  the  back  of  the 
papers. 

It  appears  to  have  been  assumed  by  the  com- 
pany and  the  Court  below,  that  it  was  necessary 
for  the  plaintiff  to  have  noiade  separate  proofs  of 
death  under  the  policy  in  suit,  notwithstanding 
the  admitted  fact  that  such  proofs  had  been  fur- 
nished, which  the  company  had  accepted,  and 
under  which  it  had 'paid  the  I5000  policy. 

It  is  undoubtedly  competent  for  a  company  to 
contract  with  the  assured,  that,  in  case  they  issue 
more  than  one  policy  on  his  life,  separate 
proofs  shall  be  furnished  under  each  policy  in 
case  of  his  death.  There  was  no  such  contract 
here.  The  policy  provides  for  the  payment  of 
the  sum  thereby  insured  **  in  sixty  days  after  due 
notice  and  proof  of  the  death  of  the  said  Edward 
Magarge."  Upon  the  death  of  the  insured,  ihe 
company  were  entitled  to  notice  and  due  proof 
thereof.  The  plaintiff  having  once  made  such 
proof,  there  was  no  object  in  proving  it  again, 
and  the  company  had  no  right  to  demand  second 
proofs.  The  assured  was  dead,  not  raider  one 
policy,  but  under  both :  the  fact  had  been  commu- 
nicated to  the  company,  with  the  cause  of  death, 
and  all  the  circumstances  connected  therewith 
they  desired  to  know,  and  as  to  which  it  was  im- 
portant they  should  be  informed.  A  demand 
that  all  this  should  be  repeated,  merely  because 
two  policies  had  been  issued  upon  Mr.  Magarge's 
life,  is  as  imreasonable  as  it  is  foreign  to  the  con- 
tract between  the  parties. 

Had  the  different  policies  called  for  different 
modes  of  proof,  there  would  have  been  more 
force  in  the  demand  for  proofs  under  each  policy. 
Such  is  not  the  case,  however,  and  if  it  were,  it 
was  too  late  for  the  company  to  insist  upon  this 
point.  Mr.  Magarge  had  been  dead  for  years ; 
the  case  had  been  tried  three  times  before  in  the 
Court  below,  and  once  here.  Upon  the  previous 
trials,  these  same  proofs  of  death  had  been  pro- 
duced by  the  company,  and  used  without  objec- 
tion. If  for  any  reason  the  proofs  were  defec- 
tive, or  were  not  in  conformity  with  the  policy 
in  suit,  it  was  the  duty  of  the  company  to  have  so 
notified  the  plaintiff.  The  rule  in  this  respect 
was  accurately  laid  down  by  Chancellor  Wal- 
worth in  iEtna  Fire  Ins.  Co.  v,  Tyler  ^16  Wendi 
385).  "  Good  faith  on  the  part  of  the  under- 
writers requires  that,  if  they  mean  to  insist  upon 
a  mere  formal  defect  of  this  kind  in  the  prelimi- 
nary proofs,  they  should  apprise  the  insured  that 
they  consider  them  defective  in  that  particular, 
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or  to  put  their  refusal  to  pay  upon  that  ground, 
as  well  as  others,  so  as  to  give  him  an  opportu- 
nity to  supply  the  defect  before  it  could  be  too 
late  >  and  if  they  neglect  to  do  so^  their  silence 
should  be  held  a  waiver  of  such  defect  in  the 
preliminary  proofs,  so  that  the  same  shall  be  con- 
sidered as  having  been  duly  made  according  to 
the  condition  of  the  policy."  (To  the  same 
effect  are  Ins.  Co.  v.  Schreffler,  6  Wright,  i88 ; 
McMasters  v.  Ins.  Co.,  25  Wend.  379,  16  Id. 
401;  Ins.  Co.  V.  Lawrence,  10  Peters,  507; 
Rogers  e^.  Ins.  Co.,  6  Paige,  583;  Lewis 9.  The 
Ins.  Co.>  52  Maine,  49a  ^  Miller  9.  Ins.  Co.,  2 
£.  D.  Smith,  268;  Siavage  v.  Ins.  Co.,  4  Bos- 
worth,  i;  Blake  v.  Ins.  Co.,  la  Gray,  265; 
Noyes  v.  Ins.  Co.,  30  Vermont,  659;  Norwich 
V,  The  Ins.  Co.,  6  Blatchford  C.  C.  R.  241 ; 
Francis  v.  The  Ins.  Co.,  6  Cowen,  404;  Angell 
on  Fire  and  Life  Insurance,  §  244 ;  O'Niel  v. 
The  Ins.  Co.,  3  Comst.  122  j  Francis  v.  The  Ins. 
Co.,  I  Dutch.  78 ;  Schenck  v.  The  Ins.  Co.,  4 
Zabriskie,  447 ;  Vos  er.  Robinson,  9  Johnson, 
192.) 

Aside  from  this,  the  proofe  inferred  to  were 
not  essential.  The  plaintifis  had  proved  the 
death  of  Mr.  Magarge.  Further  they  were  not 
bound  to  go.  The  defendant  company  denied 
all  liability  under  the  policy.  They  had  de- 
clared it  forfeited  mondis  before  the  death  of 
the  assured.  Their  position  was,  that  as  to  the 
assured  there  was  no  policy.  It  was  precisely  as 
if  they  had  denied  ever  having  issued  one.  How 
then  could  they  call  upon  the  representativesnof 
the  assured,  to  furnish  proofs  of  death  "  imder 
the  policy?"  It  was  held,  in  the  Franklin  In- 
surance Co.  of  Philadelphia  v,  Coates  (14  Md. 
285),  that  **  the  refusal  of  an  insurance  company 
to  pay  the  amount  of  the  loss,  upon  the  ground 
that  they  were  not  upon  the  risk,  is  a  waiver  of 
the  preliminary  proofs  required  by  the  policy." 
The  same  doctrine  was  held  by  the  Supreme 
Court  of  Missouri,  in  McComas  v.  The  Ins.  Co. 
(56  Mo.  573),  where  it  was  niled  that,  **Ina 
suit  on  a  policy  of  life  insurance,  where  the  com- 
pany in  its  defence  denied  all  responsibility,  and 
refused  to  pay  anything,  such  defence  emounts 
*o  a  waiver  of  notice  and  proof  of  death,  and 
^here  such  defence  is  interposed  to  a.  suit  on  a 
policy,  which  requires  the  insurance  to  be  paid 
within  sixty  days  after  notice  and  proofs  of  loss, 
the  same  will  be  held  due  at  that  period  after  his 
death."    We  regard  this  as  settled  law. 

Another  important  question  is,  the  right  of^the 
company  to  forfeit  the  policy.  This  is  raised  by 
the  2oth  assignment,  and  as  it  underlies  some  of 
the  other  points  involved  I  will  consider  it  out  of 
its  order. 

The  plaintiff  offered  to  prove,  **that  upon 
January  1,  187 1,  the  surplus  of  defendant  com- 
pany for  the  year  1870  was  divided  among  the 


policy  holders  of  the  company,  and  that  this 
policy  now  in  suit  was  then  entitled  to  the  sum 
of  167.72,  which  appears  by  the  books  produced 
by  the  witness  to  the  credit  of  that  policy ;  and 
that  the  previous  divisions  of  surplus  or  annual 
dividends  due  to  this  policy  were  more  than  the 
quarterly  premiums  due  in  January  of  each  year; 
idso  to  show  how  Magarge  was  in  the  habit  oif 
using  those  dividends  in  payment  of  his  pr^ 
miums.' 

AsT)eiore  stated,  a  quarterly  premium  fell  doe 
January  14,  1871.  It  was  tendered  on  the  i6th, 
and  refused,  whereupon  the  company  declared 
the  policy  forfeited  by  reason  of  its  non-paynoent. 
Had  the  company  a  right  so  to  declare?  In 
considering  this  point,  I  throw  out  of  the  case 
all  question  of  the  right  of  the  assured  to  pay 
within  a  reasonable  time,  afler  the  maturity  of 
the  premium  by  reason  of  the  previous  comsc  of 
dealing  with  him  by  the  company. 

This  is  a  matter  of  exceeding  importance  to 
life  insurance,  in  its  bearing  upon  the  rights  of 
each  of  the  contracting  parties.  The  considera- 
tion of  such  contracts  is  the  payment  of  pre- 
miums by  the  assured,  annually  or  otherwise,  as 
may  be  agreed  upon.  Without  it,  the  company 
would  not  have  the  means  or  the  power  to  in- 
demnify the  family  of  the  assured  in  case  of  his 
death.  It  is  a  contract  that  calls  for  the  exerdse 
of  the  highest  good  faith  on  both  sides.  The 
assured  pays  his  money  for  indemnity  in  case  of 
death.  The  company  agrees  to  indemnify  in 
case  the  premiums  are  paid  as  stipulated  in  the 
policy.  It  will  readily  be  seen  that  time  is  of 
the  essence  of  such  a  contract.  It  is  entirely 
con^petent  for  the  parties  to  stipulate  that,  in  case 
the  payments  are  not  made  on  the  days  and 
times  agreed  upon,  the  policy  shall  be  forfeited, 
nor  has  the  assured  who  neglects  to  pay  a  right 
to  complain  if  the  terms  of  the  policy  are  en- 
forced against  him.  The  law,  however,  does 
not  favor  forfeitures;  it  never  enforces  them 
cheerfully,  and  will  decline  to  enforce  them 
where  they  are  against  equity  and  good  con- 
science. Was  it  conscionable  for  the  defendant 
company  to  forfeit  this  policy  when  it  had  in  its 
hands  more  than  enough  of  the  assured's  money 
to  pay'the  quarterly  premium  due  on  the  i4thof 
January? 

To  state  the  proposition  most  favorably  to  the 
company :  suppose  the  assured  on  the  14th  of 
January  had  been  mortally  ill,  and  for  that  rea* 
son  had  not  paid  his  premium,  and  instead  of 
tendering  it  on  the  i6th  had  died  upon  that  day. 
Would  a  chancellor  have  permitted  a  forfeitore 
of  the  policy,  if  it  appeared  the  company  had 
more  than  enough  of  the  assured's  money  in  its 
possession  to  have  paid  the  premium  ?  What  is 
the  ground  of  the  forfeiture?  It  is  that  the  as- 
sured, by  withholding  from  the  company  the 
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money  which  he  agreed  to  pay,  prevents  the  latter 
from  performing  its  contract  of  indemnity  with 
others.  It  is  therefore  just  that  it  should  not 
perform  it  with  the  defaulting  assured.  If,  how- 
ever, the  company  has  in  its  possession  money 
of  the  assured  sufficient  to  cover  the  default,  and 
which  it  has  the  right  to  apply,  it  has  the  means  to 
keep  its  covenants  with  others,  and  why  not  keep 
them  with  the  assured  ?  This  brings  us  to  the 
question,  had  the  company  the  right  to  apply  the 
surplus  belonging  to  Mr.  Magarge  to  the  payment 
of  the  premium  which  became  due  on  January 
14th?  If  it  had  such  right,  equity  will  compel 
such  application  to  prevent  the  forfeiture.  Upon 
this  point  we  have  not  been  fumislied  with  much 
information  by  the  paper-books,  and  must  take 
the  record  as  we  find  it.  The  evidence  referred 
to  in  the  2  2d  assignment  would  have  given  us 
some  light  upon  this  subject,  and  it  was  error  to 
exclude  it.  That  the  book  was  issued  and  pub- 
lished by  the  company  after  the  date  of  the 
policy  in  suit  is  not  material.  It  was  not  pre- 
tended that  it  did  not  apply  to  all  policies  there- 
tofore issued.  Taking  the  record  as  it  stands, 
and  conceding  the  truth  of  the  offer  in  the  20th 
assignment,  it  is  clear  the  company  had  in  its 
possession  on  the  14th  of  January  the  sum  of 
JS67.72  in  cash  belonging  to  the  assured.  It 
was  urged  that  it  could  not  have  been  applied  to 
the  payment  of  the  premium  without  his  consent. 
No  sufficient  reason  had  been  advanced  in  sup- 
port ot  this  proposition.  Suppose  the  company 
had  so  applied  it,  could  the  assured  have  recov- 
ered it  back  ?  Could  not  the  company  have  set  off 
the  unpaid  premium  in  any  suit  that  he  could 
have  brought  for  such  purpose  ?  It  is  true,  mu- 
tual demands  do  not  necessarily  extinguish  each 
other,  but  that  is  not  the  question  here.  The 
true  point  is  the  power  of  the  company  to  make 
the  application,  and  the  right  to  set  off  the  pre- 
mium against  a  suit  for  the  dividend.  It  was 
urged  that  the  application  of  such  a  rule  to  the 
afiairs  of  a  large  insurance  company  may  seriously 
embarrass  its  business.  On  the  other  hand,  the 
forfeiture  of  policies  for  non-payment  of  pre- 
miums, when  the  company  has  in  its  possession 
money  sufficient  to  pay  them,  may  seriously  em- 
barrass the  unfortunate  assured.  The  argument, 
ab  incofwenieniif  is  certainly  as  strong  on  the 
one  side  as  the  other.  As  a  matter  of  fact,  the 
consent  of  the  assured  to  the  appropriation  may 
be  presumed.  That  he  would  object  to  it  and 
thereby  forfeit  his  policy  is  a  proposition  too 
absurd  to  be  seriously  considered. 

It  may  be  urged  that  the  amount  of  dividend 
had  not  been  ascertained  on  the  14th  of  Janu- 
ary. If  this  be  so,  it  does  not  help  the  com- 
pany. The  dividend  had  been  declared  on  the 
first  of  that  month,  and  if  its  precise  amount  had 
not  been  determined  by  the  14th,  it  was  no  fault 


of  the  assured.  It  could  not  have  been  difficult 
for  the  company,  with  its  past  experience  and 
knowledge  of  the  previous  year's  business,  to 
have  measured  the  dividend  with  reasonable  ac- 
curacy. And  if  doubt  existed  upon  this  point, 
or  as  to  the  willingness  of  the  assured  to  apply 
the  dividend  to  the  payment  of  the  premium, 
equity  and  a  just  regsurd  to  his  right  would  re- 
quire the  company  to  seek  information  as  to 
these  matters,  before  proceeding  to  the  harsh 
measure  of  forfeiting  the  pohcy.  The  plaintiff 
offered  to  show  that  Mr.  Magarge  had  used  pre- 
vious dividends  in  payment  of  premiums.  The 
company  had  therefore  reason  to  believe  from 
its  prior  dealings  with  him,  that  he  would  have 
desired  such  application. 

While  a  Court  of  Equity  will  sustain  a  forfeit- 
ure under  some  circumstances,  it  will  scrutinize 
the  transaction  and  require  that  all  the  rights  of  the 
assured  shall  be  respected.  It  is  quite  possible, 
there  may  be  facts  which  in  the  judgment  of  the 
officers  of  the  defendant  company  justified  them 
in  declaring  the  policy  forfeited  in  this  case ;  yet 
we  are  constrained  to  say,  that  it  is  inequitable 
and  against  the  policy  of  the  law  to  permit  an 
insurance  company  to  forfeit  a  life  policy  for 
non-payment  of  a  premium,  when  such  company 
has  in  its  possession  the  money  of  the  assured  to 
an  amount  covering  the  premium,  and  which  it 
has  the  power  to  apply  to  its  payment. 

The  Court  below  excluded  evidence  on  be- 
half of  the  plaintiff  offered  for  the  purpose  of 
showing  the  previous  course  of  dealings  between 
the  defendant  and  the  insured,  as  to  the  payment 
of  Overdue  premiums.  This  point  was  squarely 
decided,  when  the  cause  was  here  before.  It 
was  said  by  Justice  Trunkey,  **no  vestige  of 
reason  is  discoverable  for  refusing  the  premium 
tendered  the  second  day  after  it  became  due." 
Under  this  ruling,  the  evidence  referred  to  in 
die  7th,  8di,  9th,  and  loth  assignments  of  error 
ought  to  have  been  received.  The  learned  Judge 
would  doubdess  have  permitted  it,  had  not  his 
attention  been  called  to  two  lines  printed  upon 
the  policy,  declaring  in  substance  that  all  receipts 
of  overdue  premiums  are  acts  of  grace  and 
courtesy  on  the  part  of  the  company,  and  shall 
in  no  case  be  considered  a  precedent  or  waiver 
of  forfeiture. 

This  clause  is  peculiar,  whether  we  regard  its 
position  on  the  policy,  or  its  phraseology.  It 
does  not  appear  on  the  face  of  the  policy,  nor 
does  the  policy  refer  to  it  in  any  manner,  as  is 
usual  where  printed  conditions  annexed  are 
made  a  part  of  the  contract.  Nor  does  it  appear 
upon  the  back  of  the  policy,  where  it  would 
readily  meet  the  eye,  but  upon  the  inside,  being 
two  lines  of  printed  matter  at  the  top  of  the 
second  or  inside  page,  over  the  ruled  columns 
intended  for  the  entry  of  the  payment  of  pre- 
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miums  from  time  to  time.  No  such  entries  were 
ever  made,  and  the  entire  page  is  a  blank,  save 
the  two  printed  lines  referred  to,  and  the  printed 
headings.  The  phraseology  ispeculJar  in  this,  that 
it  refers  to  **  receipts  heretofore  by  the  company 
of  premiums  after  they  fell  due,"  as  well  as  all 
future  receipts  of  premiums,  etc.  Whether  this 
clause  was  upon  the  policy  when  it  was  issued, 
does  not  appear.  The  learned  Court  below 
treated  it  as  a  supplemental  agreement.  I  quote 
its  language : — '*  It  is  evident  that  it  was  written 
after  premiums  had  been  received  which  were 
overdue,  and  before  the  i6th  of  January,  1871, 
when  the  last  tender  of  premium  was  made." 
Had  it  been  written  as  the  learned  Judge  states, 
there  would  have  been  much  force  in  this  sug- 
gestion, in  view  of  its  phraseology.  But  the 
words  are  printed,  and  there  was  absolutely  no- 
thing in  the  case  to  show  when  they  were  placed 
there.  Not  the  least  remarkable  feature  of  this 
matter  is  the  fact,  that  no  one,  not  even  the  de- 
fendant or  its  coimsel,  appears  to  have  had  any 
knowledge  of  this  clause  until  the  case  was 
brought  into  this  Court  upon  a  second  writ  of 
error,  when  for  the  first  time  it  was  set  up  in  the 
Court  below  as  an  answer  to  the  plaintiffs  alle- 
gation, that  tlie  defendant  had  lulled  the  assured 
into  security  by  the  acceptance  of  overdue  pre- 
miums from  time  to  time. 

It  is  settled  that  the  conditions  annexed  to  a 
policy  are  as  much  a  part  of  the  contract  as 
though  incorporated  in  the  instrument,  (i  Hen. 
Black.  254 ;  6  T.  R.  710 ;  6  Cowen,  576  ;  Fire 
Ins.  V,  Williamson,  2  Casey,  196 ;  Trask  r.  The 
State  Mutual,  5  Id.  198;  Inland  Ins.  Co.  v, 
Stauffer,  9  Id.  379;  Desilver  v.  The  Ins.  Co., 
2  Wright,  130;   Ins.  Co.  v,  Gottman,  12  Id. 

iSi) 

While  this  line  of  decisions  relates  almost  ex- 
clusively to  fire  policies,  the  reason  of  the  rule 
would  apply  equally  well  to  life  policies.  In  the 
former,  however,  as  is  well  known,  it  is  the 
invariable  practice  for  the  policy  to  contain  a 
reference  to  the  conditions,  and  the  insurance  is 
made  ''  according  to  the  tenor  of  the  conditions 
hereto  annexed."  While  the  cases  cited  do  not 
disclose  the  fact,  it  is  safe  to  assume  it  existed  in 
all  of  them.  The  policy  in  suit  contains  upon 
its  face  a  condition,  authorizing  a  forfeiture  of 
the  policy  in  case  of  the  non-payment  of  the  pre- 
mium ;  and  refers  to  no  condition  or  stipulation 
outside  of  its  four  comers,  excepting  the  decla- 
ration of  the  assured  made  in  his  application  for 
the  policy.  It  was  said  by  Mr.  Justice  Swayne 
in  Brittan  p.  Bamaby  (21  Howard,  at  page  536) : 
**In  the  first  place,  as  loose,  indefinite,  and 
dangerous  as  some  of  the  decisions  in  the  English 
and  American  Reports  are,  concerning  memo- 
randums of  this  kind,  no  case  can  be  found  in 
either  in  which  effect  has  been  given  to  any 


memorandum  which  was  not  on  the  face  or  the 
margin  of  the  policy."  This,  however,  is  not 
authority,  for  it  was  not  the  point  decided  ;  but 
we  must  regard  the  effect  of  a  memorandum, 
not  purporting  upon  its  face  to  be  a  condition 
upon  which  the  insurance  was  effected,  printed 
in  an  obscure  place  on  the  policy  and  in  no 
way  referred  to  in  the  policy  itself,  as  an  open 
question.  There  are  reasons  why  it  is  not  ne- 
cessary to  decide  it  in  this  case. 

This  memorandum  can  hardly  be  regarded  as 
a  condition  of  the  policy.  It  is  more  in  the 
nature  of  a  qualification  of  the  receipts  for  the 
premiums,  which  were  intended  to  be  indorsed 
on  the  policy  from  time  to  time.  This  was  its 
manifest  object*  But  no  such  receipts  were  in- 
dorsed ;  there  was  nothing  to  qualify  and  nothing 
to  which  it  could  attach.  In  point  of  feet, 
the  receipts,  if  any  were  given,  were  loose  re* 
ceipts.  Did  they  contain  any  such  qualifica- 
tion ?  We  have  no  evidence  upon  tfiis  point. 
If  they  did  not,  the  act  would  be  too  equivocal  to 
hold  the  assured  to  notice  that  the  acceptance 
of  overdue  premiums  would  not  be  drawn  mto 
precedent.  Nothing  could  be  better  calculated 
to  lull  the  assured  into  security  than  the  giving 
of  receipts  for  overdue  premiums  without  such 
warning  had,  even  though  the  attention  of  the 
assured  had  been  specially  called  to  the  memo- 
randum in  question. 

If  the  defendant  company  relied  upon  this  ' 
clause  to  enforce  its  forfeiture  of  the  policy  and 
prevent  a  recovery  in  this  suit,  the  point  should 
have  been  made  at  an  earlier  stage  of  the  pro* 
ceedings.  Having  failed  to  set  it  up  until  after 
at  least  two  trials  in  the  Court  below  and  a  hear* 
ing  in  this  Court,  we  must  regard  it  as  having 
been  waived.  It  is  no  answer  to  this,  to  say  that 
neither  the  defendant  nor  its  counsel  knew  of  the 
existence  of  this  memorandum  until  the  last  trial 
in  the  Court  below.  That  it  was  placed  np(ai 
the  policy  by  the  company  or  its  authorized  agent 
is  too  plain  to  be  disputed ;  it  cannot  now  be 
permitted  to  say  it  did  not  know  of  its  own  act, 
and  good  faith  to  the  assured  required  that,  if 
intended  as  a  defence,  it  should  have  been  set  up 
at  the  earliest  moment.  To  spring  it  upon  the 
plaintiffs  now,  after  all  these  years  of  litigation, 
would  be  unfair  to  them.  To  admit  such  al- 
leged want  of  knowledge  on  the  part  of  the  de- 
fendant company  as  an  excuse  for  this  delay, 
would  be  especially  inequitable  in  view  of  the 
fact  that  it  is  sought  to  charge  the  assured  with 
knowledge  of  the  memorandum  from  its  incep- 
tion. We  do  not  think  it  was  a  sufi&cient  ground 
for  the  rejection  of  the  evidence  referred  to. 

We  are  unable  to  see  any  error  in  the  exclu- 
sion of  the  evidence  referred  to  in  the  loth  av 
signment.  The  offer  was  not  broad  enough  to 
give  it  any  value  as  evidence.    The  mere  &ct 
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that  the  witness  received  no  notice  of  the  pre- 
mium falling  due  on  January  14  amounts  to  no- 
thing. Had  there  been  an  offer  to  show  that 
previous  notices  had  been  sent  and  this  one  pur- 
posely omitted  with  the  design  of  forfeiting  the 
policy,  it  would  have  been  clearly  admissible. 
*•  Forfeitures  are  odious  in  law  .  .  .  and 
there  must  be  no  cast  of  management  or  trickery 
to  entrap  the  party  into  a  forfeiture.'*  (Helme 
V.  The  Ins.  Co.,  11  P.  F.  S.  107.) 

The  last  question  to  be  noticed  relates  to  the 
exclusion  of  the  evidence  offered  by  the  plaintiff 
to  show  a  custom  or  usage  among  life  insurance 
companies  in  Philadelphia  to  receive  overdue 
premiums.  (See  assignments  nth  to  i6th  in- 
clusive; also  2ist.)  That  such  a  custom  may 
be  shown  was  ruled  in  Helme  v.  The  Ins.  Co., 
supra f  and  in  this  case,  upon  tlie  former  writ  of 
error,  where  it  was  said  by  Justice  Trunkey  : 
'*  Upon  the  verity  of  the  testimony  of  Mr.  Ash- 
brook,  the  jury  would  have  been  warranted  in 
finding,  that  it  is  a  custom  among  life  insurance 
companies  to  receive  premiums  if  tendered  at 
any  time  within  thirty  davs  of  the  time  they  fall 
due,  provided  the  insured  is  in  good  health,  and 
that  this  custom  includes  policies  stipxilating  for 
forfeiture  in  case  of  non-payment  of  premium  on 
the  day."  Mr.  Ashbrook  was  not  called  at  the 
last  trial  in  the  Court  below,  but  another  witness, 
George  E.  Wagner,  was  called  to  prove  the  cus- 
tom. Several  of  the  questions  put  to  this  wit- 
ness were  objectionable,  and  their  exclusion  was 
not  error.  But  we  are  unable  to  see  any  suffi- 
cient reason  why  the  question  referred- to  in  the 
15th  assignment  should  have  been  excluded.  It 
was  as  follows:  "Does  the  custom  apply  to 
policies  containing  a  clause  of  forfeiture  for  non- 
payment of  premium  on  the  day  it  is  due  ?*'  Of 
course  the  custom  sought  to  be  proved  must  be 
applicable  to  contracts  of  insurance,  such  as  the 
one  in  suit.  But  applicable  in  what  respect? 
Manifestly  in  the  matter  of  forfeiture,  which  was 
the  only  point  the  custom  had  reference  to 
The  question  was  carefully  framed  to  meet  this 
view,  and  it  was  error  to  exclude  the  evidence. 

What  has  been  said  sufficiently  covers  the 
various  assignments  of  error. 

The  foregoing  may  appear  inconsistent  with 
my  dissent  in  5  Norris,  236.  The  case  as  now 
presented  differs  in  many  of  its  essential  features 
from  the  oAe  there  decided,  and  as  to  others  my 
views  have  been  modified. 

The  judgment  is  reversed  and  a  procedendo 
awarded. 

Opinion  by  Paxson,  J. 

Gordon  and  Green,  JJ.,  being  members  of 
the  defendant  company,  by  having  insured  there- 
in, did  not  sit. 
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May,  '80,  71.  May  13,  1880. 

Spahr  V.  Farmers'  Bank,  Carlisle. 

Corporations — Defective  organization — De  facto 
exercise  of  franchise  under  charter  by  special 
Act —  Ultra  vires —  When  not  a  defence  by  one 
who  has  dealt  with  a  de  facto  corporation. 

One  who  has  dealt  with  a  corporation,  as  such,  will  not 
be  permitted  to  deny  his  liability  on  a  contract  by  alleging 
that  the  corporation  has  no  legal  existence,  and  therefore 
no  right  to  sue. 

The  •*  Fanners*  Bank"  was  chartered,  in  1868,  and  did 
business  under  the  provisions  of  the  Free  Banking  Act  of 
1 861.  In  1 87 1  it  ceased  to  act  under  its  charter,  and 
thenceforth  acted  under  a  new  charter  granted  to  its  offi- 
cers by  a  special  Act  of  the  Legislature,  which  gave  other 
corporate  powers,  under  the  title  of  the  "  Farmers*  Bank, 
Carlisle."  The  stock  and  assets  of  the  old  bank  were 
treated  as  belonging  to  the  new,  and  the  btisiness  was 
continued  without  interruption.  Renewal  notes  were 
taken  for  the  unpaid  portion  of  certain  notes  discounted 
by  the  old  bank  at  a  higher  rate  than  six  per  cent.,  and 
new  notes  and  renewals  were  made,  also  at  a  usurious 
rate  of  discount.  In  a  suit  by  the  "  Farmers'  Bank,  Car-, 
lisle,**  against  the  indorser  on  the  series  of  notes  and 
renewals : 

Heidi  that  the  defendant  could  not  set  up  as  a  defence 
the  invalidity  of  the  change  from  the  old  charter  to  the 


Error  to  the  Common  Pleas  of  Cumberland 
County.  • 

Assumpsit,  by  the  Farmers'  Bank,  Carlisle, 
against  Peter  Spahr,  on  certain  promissory  notes 
indorsed  by  the  defendant. 

By  agreement  filed,  the  case  was  tried  without 
a  jury,  before  Herman,  P.  J.,  who  found  sub- 
stantially the  following  facts:  The  "Farmers* 
Bank,*'  of  Carlisle,  Pa.,  was  organized  and  in- 
corporated by  letters  patent  issued  by  the  Go- 
vernor, October  28, 1868,  as  a  bank  of  discount, 
deposit,  and  circulation,  under  the  provisions  of 
the  Free  Banking  Act  of  May  i,  1861,  with  a 
paid-up  capital  stock  of  $50,000,  and  continued 
to  do  business  under  said  charter  until  May  i, 
1871.  On  March  15,  1871,  the  persons  who 
were  officers  and  directors  of  the  Farmers'  Bank 
procured  from  the  Legislature  a  special  Act 
(P.  L.  187 1,  366),  incorporating  them  under 
the  title  of  the  "Farmers'  Bank,  Carlisle,"  with 
certain  powers  prescribed  by  the  Act,  differing 
materially  from  the  powers  granted  by  the  former 
charter.  By  resolution  of  the  directors,  and 
with  the  consent  in  writing  of  the  stockholders 
(except  the  holders  of  fifteen  shares,  who  did  not 
dissent),  the  said  bank,  on  May  i,  187 1,  ceased 
to  use  and  act  under  the  charter  of  1868,  and 
thenceforth  used  the  charter  of  March  5,  1871, 
and  conducted  its  business  under  its  provisions 
in  the  name  of  the  "  Farmers'  Bank,  Carlisle." 
A  notice  of  this  change  was  sent  by  the  cashier 
to  the  Auditor-General.     The  assets  of  the  old 
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corporation  were  treated  as  assets  of  the  new, 
the  requisite  verbal  changes  were  made  in  the 
old  books,  and  the  business  was  carried  along  by 
the  same  officers  without  interruption  and  in  the 
same  manner  as  before,  except  in  the  discount- 
ing of  paper.  Under  the  old  charter,  notes  on 
which  a  greater  rate  than  six  per  cent,  was  taken 
were  made  payable  at  some  place  other  than  the 
bank,  and  the  excess  was  entered  in  the  books  as 
exchange ;  but  under  the  new  charter  all  notes 
were  made  payable  at  the  bank,  and  when  a 
greater  rate  than  six  per  cent,  was  taken  it  Was 
entered  as  discount.  Under  the  new  charter 
the  capital  stock  was  $100,000,  but  the  bank  was 
authorized  to  do  business  when  $50,000  was  paid 
up.  The  $50,000  paid-up  capital  of  the  old 
bank  was  carried  as  the  paid-up  portion  of  the 
capital  stock  of  the  new  bank,  without  the  issue 
of  new  or  additional  certificates  (except  in  cases 
of  transfers),  and  dividends  were  regularly  paid 
thereon. 

Prior  to  the  reorganization  the  bank  had  dis- 
counted certain  notes,  and  renewals,  on  which 
Peter  Spahr  was  accommodation  indorser,  at  the 
rate  of  eight  per  cent.  A  portion  of  these  notes 
was  renewed,  at  the  same  rate,  after  the  reor- 
ganization, and  new  notes  and  renewals  were 
taken  and  discounted  at  the  same  rate,  the  notes 
in  suit  being  the  last  renewals  in  these  several 
series.  • 

The  defendant  pleaded,  specially,  that  the 
'*  Farmers'  Bank,  Carlisle,"  plaintiff,  never  com- 
pleted its  organization  according  to  law,  and  had 
no  legal  corporate  existence ;  that  its  acts  in  dis- 
counting the  said  notes  were  ultra  vires;  that 
the  old  "Farmers*  Bank'*  of  Carlisle  was,  and  is 
still,  in  existence;  but  under  the  provisions  of 
the  Banking  Act  of  1861,  it  had  no  right  to  dis- 
count the  said  notes  for  a  higher  rate  than  six 
per  cent,  under  penalty  of  forfeiting  the  whole 
debt. 

The  plaintiff  presented  several  points,  to  the 
effect  that  the  facts  showed  practically  and  legally 
a  determination  and  ending  of  the  first  charter 
so  far  as  the  subsequent  acts  of  the  corporators 
are  concerned  under  the  second  charter;  that 
usury  taken  in  discounting  notes  under  the 
second  charter  could  be  set  off,  but  did  not  de- 
feat the  plaintiffs  claim;  that  the  discount  by 
the  plaintiff  of  the  renewal  notes  which  originated 
in  the  *'  Farmers*  Bank"  was  a  novation,  founded 
on  a  sufficient  consideration,  and  plaintiff  took 
them  free  from  any  prior  existing  taint  of  usury; 
that  the  acceptance  and  use  of  the  new  charter 
rendered  the  same  valid  and  binding  on  all  par- 
ties dealing  and  contracting  with  the  bank,  and 
unimpeachable,  except,  perhaps,  by  the  com- 
monwealth or  a  corporator;  and  that  the  de- 
fendant, being  a  debtor  to  the  bank,  cannot 
deny  its  legal  existence,  or  set  up  as  a  defence 


to  the  notes  any  irregularities  or  omissions  in  the 
organization  of  the  new  corporation,  or  in  the 
acceptance  of  its  charter — all  which  points  wcie 
affirmed  by  the  Court. 

The  defendant  presented  a  number  of  points, 
to  a  contrary  effect,  which  were  refused. 

Herman,  P.  J.,  filed  an  opinion,  in  whidihe 
said,  inter  alia:  ....  **  These  being  the  facts 
of  the  case,  I  am  of  the  opinion  that  the  'Far- 
mers* Bank,  Carlisle,'  is  a  corporation  dulj  or- 
ganized, doing  business,  and  having  its  legs! 
existence  under  and  by  virtue  of  the  charter  of 
15  th  March,  1871,  and  that  it  is  entitled  to  r^ 
cover  from  Peter  Spahr,  the  defendant,  the 
amount  of  the  notes  in  suit,  after  deducting  the 
sum  of  $384.35,  being  the  excess  over  the  legal 
rate  of  interest  taken  and  received  by  the  bank, 
on  all  the  different  series  of  notes  represented!^ 
the  notes  in  suit,  and  also  allowing  a  credit  of 
$1000,  paid  on  account  of  these  notes,  by  him, 

on  17th  January,  1876 I  think  it  cannot 

be  seriously  doubted,  that  the  charter  of  1871 
was  granted  by  the  Legislature  with  the  intentim 
that  it  should  be  accepted  and  used  by  the 
**  Farmers*  Bank**  in  lieu  of  the  old  charter  of 
1868,  and  that  the  bank  has  practically  done 
precisely  what  it  was  thus  intended  it  should  do. 
The  corporators  named  in  the  charter  of  1871 
cannot  complain  of  what  was  done,  for  they  re- 
commended it;  neither  can  the  stockholdeB 
complain,  for  they  assented  to  it.  There  arc  no 
creditors  to  complain,  for  all  the  liabilities  of 
the  bank  incurred  under  the  old  charter  have 
been  fully  discharged  and  paid.  No  person  has 
been  hurt  or  prejudiced  by  the  change,  certainly 
not  this  defendant,  for  the  bank*s  money  was 
procured  on  the  faith  of  his  indorsements,  and 
full  value  given  therefor,  excepting  only  in  the 
taking  and  reserving  the  excess  over  the  legal 
rate  of  interest,  and  for  this  he  can  and  will  no» 
be  fully  compensated  by  deducting  it  from  the 
amount  of  the  notes  in  suit.  And  if  the  bank 
owes  any  duty  to  the  State  which  it  has  failed  to 
perform,  this  defendant  cannot  take  any  advan- 
tage of  that ;  it  will  not  relieve  him  of  his  doty 
to  pay  his  debt  to  the  bank. 

**  ^rhe  bank  having,  since  ist  May,  1871,  beeo 
a  corporation  existing  and  operating  under  the 
charter  of  1871,  and  not  under  that  of  1S68,  it 
has  not  since  then  been  subject  to  the  charter  of 
1868,  and  all  the  notes  in  suit  having  been  given 
and  discounted  in  the  years  1874  and  1875,  the 
taking  and  reserving  01  a  greater  than  the  kg>l 
rate  of  interest  thereon  does  not  operate  as  i 
forfeiture  of  the  debt  represented  by  any  of  the 
notes The  decision  of  the  Court  is  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of 
15587.40." 

Exceptions  filed  to  this  decision  were  over- 
ruled by  the  Court,  and  judgment  entered  fof  ^ 
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the  plaintiff;  whereupon  the  defendant  took 
this  writ,  assigning  for  error,  inter  cUia^  the  an- 
swers to  points,  and  the  judgmebt  of  the  Court 
as  above  given. 

.S.  He^m^Jr.y  and  S,  Hepburn^  for  plain- 
tiff in  error. 

This  is  not  an  attempt  to  set  up  a  mere  defec- 
tive organization  as  a  defence  to  an  honest  debt. 
The  plaintifPs  right  to  recover  depends  on  its 
legal  existence  as  a  corporation.  The  defendant, 
as  indorser,  had  rights  secured  under  the  charter 
of  1868,  which  the  plaintiff  sought  to  evade  by 
setting  up  a  pretended  new  charter,  in  violation 
of  all  law  as  to  the  dissolution  of  one  corporation 
and  the  creation  of  a  new  one.  It  is  a  new  prin- 
ciple to  admit  acts  done  by  one  corporation  to 
prove  the  creation  of  another,  when  none  of  the 
conditions  precedent,  required  by  law,  have 
been  complied  with.  The  manner  in  which 
corporations  may  be  dissolved  and  charters  sur- 
rendered is  fixed  by  statute. 

Act  of  April  9,  1856,  sec  i,  Ford.  Dig.  285,  pi.  21. 

Cometh  V,  Slifer,  3  Sm.  71. 

Green's  Brice's  Ultra  Vires,  651,  and  note. 

Potter  on  Corporations,  sec.  703. 
The  special  Act  of  1861  ivas  not  a  re-charter, 
nor  a  supplement  or  amendment  of  the  existing 
charter.  It  contemplated  the  organization  of  a 
bank  in  the  usual  way,  and  the  intention  of  the 
corporators  cannot  affect  the  intention  of  the 
Legislature.  It  directed  the  capital  of  $100,000 
to  be  divided  into  2000  shares,  to  be  paid  in 
such  instalments  as  the  bank  should  by  its  by-laws 
direct.  There  having  been  no  bona  fide  organi- 
zation imder  the  new  charter,  it  was  invalidated 
by  the  Constitution  of  1874,  Art.  xvi.,  Sect.  i. 
The  plaintiff  failed  to  show  that  it  was  a  legally 
organized  corporation,  but  did  show  that  the  old 
•<  Farmers'  Bank"  is  in  existence,  and  that  that 
bank,  by  violating  its  charter  in  taking  usurious 
discount,  by  the  terms  of  its  charter  forfeited  the 
whole  debt  and  interest. 

W,  F.  Sadler  and  Z.  Todd,  for  defendant  in 
error. 

Where  a  charter  is  granted  to  named  corpora- 
tors by  a  special  Act  of  the  Legislature,  creating 
a  corporation  in  presently  they  become  a  corpo- 
ration inmiediately  on  the  passage  of  the  Act, 
and  the  production  of  the  charter  is  proof  of  in- 
corporation. The  omission  to  do  certain  acts 
directed  by  such  Act,  though  possible  cause  for 
dissolution  by  the  commonwealth  or  the  courts, 
does  not,  ipso  facto y  affect  the  corporate  status, 
and  cannot  be  inquired  into  collaterally.  The 
omissions  here  were  of  directory  provisions  only, 
and  would  not  support  a  quo  warranto. 

Potter  on  Corp.,  sec.  66. 

Talladega  Ins.  Co.  v.  Landers,  43  Ala.  115. 

Brouwer  v,  Appleby,  1  Sandf.  158. 

People  V.  Manhattan  Co.,  9  Wend.  383. 

Fire  Dep.  v.  Kip,  10  Wend.  266. 


Rathbone  v,  Tioga  Nav.  Co.,  2  W.  &  S.  74. 
Hughes  V.  Parker,  20  N.  H.  58. 
Newcomb  v.  Reed,  12  Allen,  362. 
Irvine  v.  Bank,  2  W.  &  S.  190. 
The  defendant  dealt  with  me  corporation  as 
such,  and  is  estopped  from  denying  its  existence. 
Cong.  Soc.  V.  Perry,  6  N.  H.  164. 
Butcher's  Manf.  Co.  v,  Davis,  14  Johns.  238. 
Jones  V.  Bank,  8  B.  Monroe,  122. 
Angell  and  Ames  on  Corp.,  }  94. 
Blgelow  on  Estoppel,  425,  and  note  4. 

May  24,  1880.  The  Court.  A  corporation 
is  the  mere  creatiure  of  the  law.  It  can  exercise 
no  powers  which  are  not  expressly  conferred  or 
necessarily  implied  in  furtherance  of  the  object 
of  its  creation.  (Diligent  Fire  Co.  v.  Com'th, 
25  P.  F.  Smith,  295.)  When,  however,  a  char- 
ter has  actually  been  granted  to  certain  persons 
to  act  as  a  corporation,  and  they  are  actually  in 
the  possession  and  enjoyment  of  the  corporate 
rights  granted,  sucli  possession  and  enjoyment 
wUl  be  valid  against  one  who  has  dealt  with  them 
in  their  corporate  character.  (Angell  and  Ames 
on  Corp.,  §  80.)  He  cannot  be  permitted  to 
prove,  in  a  collateral  proceeding,  that  a  condi- 
tion precedent  to  its  full  corporate  existence  has 
not  been  complied  with.  As  against  him,  the 
charter  and  a  user  of  rights  claimed  to  have  been 
conferred  by  it,  are  sufficient.  When  there  is  a 
de facto  corporation,  and  the  State  does  not  in- 
terfere, its  corporate  existence  and  its  ability  to 
contract  cannot  be  questioned  in  a  suit  brought 
upon  an  evidence  of  a  debt  given  to  it.  (Com- 
missioners V,  Bolles,  4  Otto,  104.)  It  is  well 
settled,  that  although  a  charter  may  be  declared 
null  and  void  by  the  proper  authority,  yet  the 
violation  thereof  cannot  be  determined  in  a  col- 
lateral suit.  (Irvine  v.  Lumberman's  Bank,  a 
W.  &  S.  190.) 

The  facts  show  the  bank  has  professed  to  carry 
on  all  its  business  under  the  Act  of  isth  of 
March,  1871.  On  the  ist  of  May,  1871,  it 
reported  to  the  Auditor-General  that  it  had 
ceased  to  act  under  its  former  charter,  and  com- 
menced operations  under  the  Act  of  isth  of 
March,  187 1.  It  transferred  all  the  stock  and 
assets  of  the  former  corporation  to  the  present 
one.  It  gave  up  the  exercise  of  all  powers  under 
the  old  charter,  and  has  continuously  used  and 
exercised  the  powers  given  by  the  new  charter. 
Although  it  has  been  done  in  an  irregular  man- 
ner, yet  it  lies  not  with  the  plaintiff  in  error  to 
question  its  powers  in  this  transaction  and  in 
this  suit.    Judgment  affirmed. 

Opinion  by  Mercur,  J. 

Sharswood,  C.  J.,  and  Green,  J.,  absent. 
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Jan.  '80,  118.  May  14,  1880. 

Duncan's  Appeal. 
Duncan  v.  Pennsylvania  Railroad  Co. 

Preliminary  injunction —  When  properly  refused 

— Bill   to    restrain   Pennsylvania    Railroad 

Company  from  building  railroad  in  a  public 

street  in  Philadelphia, 

Appeal  from  a  decree  of  the  Common  Pleas 
No.  2,  of  Philadelphia  County,  refusing  a  pre- 
liminary injunction. 

This  cause  was  fully  reported,  in  the  Court 
below,  7  Weekly  Notes,  551,  f.  z^.  The  Court 
having  refused  to  grant  a  preliminary  injunction, 
this  appeal  was  taken,  under  the  provisions  of 
the  Act  of  June  12,  1879  (P.  L.  177),  and  on 
motion  the  record  (with  the  record  of  two  simi- 
lar cases)  was  certified  to  the  Middle  District 
for  argument  at  the  May  Term  (see  8  Weekly 
Notes,  340).  The  only  assignment  of  error  was 
the  refusal  to  grant  a  preliminary  injunction. 

M,  Hampton  Todd  and  Z>.  71  Watson,  for 
appellant. 

Wayne  Mac  Veagh  ^xAJohn  Scott,  for  appellee. 

May  24,  1880.  The  Court.  Decree  re- 
fusing preliminary  injunction  affirmed,  and  ap- 
peal dismissed  at  the  costs  of  the  appellants. 

Per  Curiam. 

Sharswood,  C.  J,,  and  Green,  Jj,  absent. 


Common  IJleajj— Uab. 


C.  P.  of  Montgomery  Co.  Nov.  30,  1 880. 

Bradfield  v.  Union  Mutual  Insurance  Co. 

Mutual  insurance  companies — Dual  relation  of 
insured  member    to  the  company — Contract 
rights  under  the  policy  ^  and  liabilities  as  cor- 
porator— A   by-law  J  authorizing  company  to 
rebuild^  passed  subsequently  to  date  of  policy y 
binds  one  in  his  relation  of  corporator^  but 
does  not  affect  his  rights  under  the  policy  to 
recover  the  amount  insured  in  cash, 
Sur  demurrer  to  replication. 
Covenant,  on  a  policy  of  insurance  issued  by 
the  company  defendant  to  the  plaintiff,  insuring 
the  plaintiffs  barn  and  other  buildings  against 
loss  by  fire.     At  the  date  of  the  policy,  August 
23,  1876,  the  1 8th  section  of  the  by-laws  pro- 
vided as  follows : — 

*'  Damage  by  fire  shall  be  valued  by  the  committee 
appointed  for  that  purpose  at  the  actual  damage  sustained, 
without  reference  to  that  which  was  not  destroyed,  pro- 
vided it  does  not  exceed  the  whole  amount  of  insurance 
thereon." 


Subsequently  to  this,  at  an  annual  meeting  of 
the  board  of  directors  on  January  14,  1878,  at 
which  the  plaintiff  was  not  present,  the  above 
by-law  was  amended  by  the  enactment  of  the 
following  additional  clause : — 

"  The  company  always  reserves  the  right  to  repair  or 
rebuild  the  property  injured  or  destroyed  by  fire." 

On  October  17,  1879,  the  plaintiff's  bom  was 
destroyed  by  fire,  and  at  or  about  the  expiration 
of  the  ninety  days  which  the  company  had, 
imder  the  by-laws,  within  which  to  settle  the 
loss,  the  defendants  claimed  the  right  to  rebuild, 
and  proceeded,  against  the  plaintiffs  consent,  to 
deposit  materials,  etc.  on  plaintiffs  premises  fc» 
that  purpose,  and  began  work.     The  plaintiff 
claimed  the  insurance  money  in  cash,  and  on 
refusal  of  his  demand  brought  this  suit.     The 
defendants  filed  a  plea  in  abatement,  alleging 
tliat  they  were  rebuilding  as  provided  for  by  said 
amended  by-law.     The  plaintiff  replied  that  said 
amendment  was  passed  more  than  a  year  and  a 
half  after  the  policy  was  issued ;  that  plaintiff 
was  not  present  at  the  time  of  its  passage,  and 
never  subsequently  consented  that  said  by-law 
should  change,  modify,  or  forfeit  his  rights  under 
the  said  contract.     To  this  reclication  defend- 
ants demurred,  and  joinder. 

N,  H,  Larzelere,  for  plaintiff. 

H.  K,  Weandy  for  defendant. 

Jan.  15, 1881.  The  Court  (after  reciting  the 
facts).  The  question  presented  by  this  record 
is,  whether  the  defendant  corporation  has  the 
right,  under  the  i8th  section  of  the  by-laws,  as 
amended,  to  rebuild  the  burnt  premises.  It  re- 
solves itself  into  another  inquiry,  which  is, 
whether  a  mutual  fire  insurance  company  can, 
by  an  amendment  to  their  by-laws,  change  or 
alter  the  contract  made  with  one  of  their  mem- 
bers, in  pursuance  of  the  charter  and  by-laws 
existing  at  the  time  the  contract  was  made  ? 

To  answer  the  question  correctly,  it  must  be 
carefully  borne  in  mind  that  one  insured  occu- 
pies a  dual  relation  to  the  association  :  (i^  as  a 
member  of  the  company — a  corporator;  (2)  as 
a  contracting  party  with  the  corporation.  (Ins. 
Co.  V,  Connor,  5  Harris,  142 ;  Rosenberger  p. 
Fire  Ins.  Co.,  6  Norris,  207;  Revere  v.  Boston 
Copper  Co.,  15  Pickering,  363.)  As  a  corpo- 
rator simply,  he  is  bound  by  the  acts  of  the  ma- 
jority, and  his  corporate  rights  are  subject  to  the 
authority  of  the  corporation.  As  one  insured  by 
contract  with  the  company  his  rights  stand  en- 
tirely free  from  such  control. 

The  distinction  is  well  drawn  byTRUNKEV,  J., 
in  Rosenberger  v.  Fire  Ins.  Co.  (6  Norris,  212). 
It  is  there  said:  *'  They  are,  as  members,  sub- 
ject to  liabilities,  and  entitled  to  privilege ;  a 
member  may  participate  in  its  benefits;  is  pre- 
sumed to  know  its  rules  and  regulations;  its 
books  are  evidence  against  him;  and  he  shall 
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bear  bis  proportion  of  burden.  His  corporate 
rigbts  may  be  subject  to  the  control  of  the  cor- 
poration ;  but  his  rights  as  a  party  insured  rest 
upon  the  contract y  "  Assurer  and  insured  are 
alike  bound  by  the  charter ;  and  neither  can  do 
what  it  does  not  authorize;  nor  can  either 
change  a  by-law  so  as  to  modify  the  contract 
without  the  other's  consent.''  To  the  authorities 
already  cited  may  be  added  Flanders  on  Insur- 
ance, 20,  218 ;  and  it  seems  to  be  clear,  that  no 
by-law  can  be  made  which  will  abrogate  the  con- 
tract, or  by  its  effect  forfeit  the  rights  of  a  cor- 
porator in  his  contract  relations. 

This  being  true,  the  next  question  that  pre- 
sents itself  is,  whether  the  alteration  and  amend- 
ment of  the  by-law  in  the  case  at  bar  is  within 
the  rule  laid  down.  It  does  not  present  a  for- 
feiture such  as  was  worked  by  the  operation  of 
the  amendment  in  Insurance  Co.  v.  Connor; 
and,  in  the  Supreme  Court,  that  case  was  ruled 
by  Lewis,  C.  J.,  upon  the  distinct  ground  that  a 
forfeiture  was  wrought  by  its  operation.  There 
is  no  case  in  Pennsylvania  where  the  point  raised 
here  is  decided,  though  Trunkey,  J.,  arguendo, 
declares,  in  the  opinion  already  cited,  **nor  can 
either  change  a  by-law  so  as  to  modify  the  con- 
tract, without  the  other's  consent,"  and  refers  to 
Ins.  Co.  V.  Connor  as  the  authority  for  this  state- 
ment of  the  law. 

The  question,  being  an  open  one,  must  be 
determined  either  by  an  application  of  princi- 
ples or  by  rulings  upon  kindred  questions  in 
other  States.  Tested  first,  by  the  former,  it 
would  seem  that  if  contract  rights  are  altered  or 
greatly  modified  by  the  amendment,  it  ought  not 
to  affect  the  holder  of  a  prior  insurance.  If  it 
can,  (hen  contract  rights  are  altered  or  greatly 
modified  or  destroyed  by  what,  in  fact,  is  ex  post 
facto  legislation. 

This  is  well  illustrated  by  the  reasoning  of 
C.  J.  Lewis  in  Ins.  Co.  v.  Connor  (5  Har.  143), 
who  says :  "  What  security  is  there  in  a  policy  of 
insurance  which  is  liable  to  be  declared  forfeited 
by  one  party  without  the  consent  of  the  other? 
Ilie  chances  of  indemnity  against  loss  would  be 
diminished  by  such  an  uncertain  provision.  If 
this  be  established  as  the  law  which  is  to  govern 
contracts  with  mutual  insurance  corporations,  it 
will  be  destructive  of  all  business  transactions 
with  them.  Its  tendency  woxild  be  to  defeat  the 
chief  object  of  the  party  who  effects  an  insurance. 
The  recognition  of  the  power  claimed  in  this 
case  by  the  plaintiff  in  error  would  be  injurious 
to  the  interests  of  insurance  companies,  contrary 
to  the  principles  upon  which  they  are  founded, 
and  dangerous  to  the  just  and  equal  ri^ts  of  the 
citizen." 

It  is  difficult  to  distinguish,  under  this  reason- 
ingy  the  difference  between  a  forfeiture  of  the 
contract  and  a  material  alteration  or  modification 


of  it.  But  if  it  is  said  that  the  object  of  the  in- 
surance is  to  protect  the  insured  against  loss,  and 
that,  if  the  burnt  building  be  replaced,  he  is 
made  whole,  and  the  object  intended  to  be  pro- 
vided for  is  substantially  attained.  But  if  one 
contracts  with  a  tailor  for  a  suit  of  broadcloth, 
and  in  fulfilment  he  has  given  to  him  a  suic  of 
Lyons  velvets  of  equal  or  greater  value,  it  can- 
not be  pretended  that  the  contract  is  executed. 
An  insurance  to  be  paid  in  money  is  almost 
totally  different  from  an  insurance  to  rebuild.  It 
changes  the  rights  of  the  insured,  and  directs  a 
value  for  which  he  contracted  as  an  indemnity 
to  a  special  purpose,  when,  by  the  terms  of  the 
agreement,  it  was  to  be  at  his  absolute  disposal. 
It  compels  him  to  accept  a  similar  structure  upon 
the  same  site,  with  materials  partly  new  and 
partly  old ;  whereas,  by  this  contract,  he  could 
have  either  devoted  the  money  to  another  pur- 
pose, selected  a  different  site, 'and  remodelled 
his  building  in  accordance  with  his  own  taste,  or 
the  existing  architectural  fashion.  It  seems  clear, 
therefore,  upon  general  reasoning,  that  the 
amendment  involves  a  material  alteration  and 
modification  of  the  original  contract,  short,  it  is 
true,  of  forfeiture,  but  changing  the  contract 
essentially. 

This  is  at  once  contrary  to  law  and  against 
public  policy.  But  the  question  is  not  without 
the  guiding  light  of  authority.  In  Flanders  on 
Fire  Insurance,  p.  20,  it  is  laid  down  as  elemen- 
tary law,  **  that  where  the  assured  has  duly  be- 
come the  member  of  a  mutual  insurance  company, 
and  the  company  subsequently  make  by-laws 
without  his  consent,  which  are  in  conflict  with  the 
charter,  and  which  would,  in  fact,  change  and 
impair  his  rights  under  the  contract,  such  by-laws 
are  void  as  to  him."  (Citing  Ins.  Co.  v,  Harvey, 
45  N.  H.  292.)  Here  the  by-law,  it  is  true,  is 
not  in  conflict  with  chartered  rights,  but  it  does 
change  and  impair  his  rights.  The  same  doc- 
trine is  again  succinctly  declared  by  the  same 
author,  page  218  (citing  Mutual  Fire  Ins.  Co. 
V.  Butler,  34  Maine,  451);  and  the  very  ques- 
tion at  bar  seems  to  have  been  ruled  in  Wallace 
V.  Ins.  Co.  (4  La.  289).  Flanders,  in  citing 
the  case,  p.  569,  states  its  conclusion  as  follows: 
*«An  insurance  company  has  no  right  to  re- 
build, or  replace  the  articles  lost,  unless  the 
right  is  expressly  given  in  the  poUcy ;  otherwise 
they  would  have  the  right  to  change  the  contract, 
and  substitute  one  mode  of  performance  for  an- 
other." The  case  cited  by  the  author  will  be 
found  in  i  Bennett's  Fire  Ins.  Cases,  414. 

The  whole  doctrine  of  the  right  to  make  by- 
laws is  to  be  determined  by  the  fact  that  it  is 
purely  a  legislative  power,  and  is  restricted  and 
limited  by  the  constitutional  and  statute  law  of 
the  State  in  which  it  is  established,  as  well  as  by 
the  general  principles  and  policy  of  the  common 
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law  as  it  is  there  accepted.  (Angell  and  Ames 
on  Corp.,  chap.  x. ;  Revere  v,  Boston  Copper 
Co.,  15  Pick.  363;  Bank  v.  Baker,  4  Mete.  176; 
Savings  Institution,  i  Wh.  468 ;  Ins.  Co.  v.  Har- 
vey, 4  Am.  Law  Reg.  N.  S.  508 ;  Slee  v.  Bloom, 
19  Johns.  456.) 

It  is,  therefore,  concluded  by  the  Court,  that 
this  by-law,  while  it  controls  the  plaintiff  as  a 
corporator,  and  in  that  relation  is  binding  upon 
him,  does  not  and  cannot  affect  his  contract  re- 
lations tmder  his  contract  as  evidenced  by  his 
policy:  (i)  because,  being  passed  without  his 
assent,  it  is,  as  to  him,  ex  post  facto ;  (2),  be- 
cause it  materially  modifies  and  changes  his  con- 
tract rights.  This  being  true,  it  follows  that 
judgment  upon  the  pleadings  must  be  entered  in 
favor  of  the  plaintiff  and  against  the  defendant 
qucd  respondeat  ouster. 

Opinion  by  Ross,  P.  J. 


C.  P.  No  4.  Dec.  17, 1880. 

Johnson  v.  Black. 

Landlord  and   tenant — J^is tress  —  Replevin — 
Failure  to  appraise  goods  distrained  where  no 
sale  has  been  made — Act  of  March  21  ^  1772, 
Motion  for  judgment  non  obstante  veredicto, 
Edward  P.  Johnson  leased  certain  premises 
from  John  Black,  by  lease  dated  October  i,  1878. 
On  June  i,  1879,  the  tenant  was  four  months  in 
arrears  for  rent.    On  June  17, 1879,  distress  was 
made  for  the  rent  due.     On  June  23,  the  tenant 
waived  an  appraisement  of  goods.    On  June  27, 
the  goods  were  replevied  by  John  J.  Johnson, 
the  present  plaintiff.     On  the  trial  it  was  proved 
that  the  go<xls  were  the  property  of  the  plaintiff 
at  the  time  of  the  levy ;  that  notice  of  said 
ownership  was  given  by  the  tenant  to  the  bailiff 
at  the  time  the  levy  was  made,  and  that  the  ten- 
ant waived  an  appraisement  of  the  goods. 

The  jury  rendered  a  verdict  for  defendant, 
the  Court  reserving  the  following  points:  **The 
landlord  having  notice  at  the  time  that  the  dis- 
tress was  made  that  the  ownership  of  the  goods 
was  in  a  stranger  and  not  in  the  tenant,  was  he 
not  bound  to  make  an  appraisement  according 
to  the  terms  of  the  Act  of  Assembly  of  March 
21,  1772,  and  did  not  his  failure  to  appraise  the 
said  goods  render  him  a  trespasser  so  far  as  the 
property  of  the  stranger  was  concerned?" 
W.  Af.  Mervincy  for  plaintiff. 
The  landlord,  failing  to  make  an  appraisement 
of  the  goods  in  question,  became  a  trespasser  ab 
initio ;  the  tenant,  being  a  bailee  of  the  goods, 
had  no  authority  to  waive  an  appraisement.  The 
landlord  had  no  authority  to  enter  upon  the 
premises  unless  under  the  authority  of  the  law 
which  regulated  the  manner  of  taking  a  distress. 
The  Act  of  1772  makes  it  imperative  that  an 
appraisement  be  made  after  five  days. 


We  contend  that  it  was  our  right  to  have  the 
goods  appraised,  that  in  the  event  of  other  and 
sufficient  goods  belonging  to  the  tenant  being 
found  on  the  premises,  the  landlord  could  have 
satisfied  his  claim  for  rent  without  depriving  us 
of  our  property.    The  tenant  could  not,  as  agent 
for  the  owner,  have  either  waived  the  appmise- 
ment,  or  given  the  landlord  permission  to  leave 
the  goods  on  the  premises. 
Briggs  V,  Large,  6  Cas.  287. 
McKinney  v.  Reader,  6  Walts,  39. 
Waitt  V.  Ewing,  7  Phila.  195. 

Alexander  Simpson^  Jr,^  for  defendant. 

The  goods  being  such  as  could  be  distrained 
for  rent,  and  the  distraint  having  been  made,  he 
who  takes  them  by  replevin  must  answer  in  their 
value  to  the  landlord.  Here  the  goods  were 
properly  distrained  upon.  Notice  to  the  tenant 
was  sufficient,  he  could  waive  the  appraisement, 
and  a  sale  would  pass  a  good  and  sufficient  title. 
Henkels  v.  Brown,  4  Phila.  299. 

Besides,  in  this  case,  no  sale  was  had,  and 
complaint  cannot  be  made  as  to  the  waiver  of 
appraisement,  for  the  plaintiff  was  not  injured 
thereby.  The  waiver  of  appraisement  did  not 
and  could  not  vitiate  the  distraint,  but  at  the 
most  would  have  vitiated  a  sale  thereunder. 
McKinney  v.  Reader,  6  Watts,  40. 

Non  constat  but  that,  before  the  sale  had  been 
made,  there  would  have  been  an  appraiseoient. 
The  fact  that  the  landlord  evinced  an  intention 
to  proceed  and  sell  does  not  affect  the  matter. 

C.  A.   V. 

January  22,  1881.  The  Court  (after  stating 
the  facts).  It  is  now  contended  that  the  tenant 
could  not  waive  the  appraisement  as  to  the  goock 
of  a  stranger,  and,  as  the  landlord  did  not  ap- 
praise the  goods  before  the  replevin ,  he  has  no 
claim  thereon  for  his  rent.  The  first  of  these 
propositions  is  undoubtedly  correct  (see  Briggs 
V,  Large,  30  Penna.  St.  287) ;  but  we  do  not 
see  that  there  is  anything  in  either  the  statute  or 
the  common  law  which  requires  a  landlord  to 
appraise  the  goods  distrained  within  any  period 
save  a  reasonable  time,  and  at  least  six  days  be- 
fore sale  of  them  under  his  warrant.  By  the 
Act  of  Assembly  of  21st  March,  1772,  it  is  pro- 
vided: **  Where  any  goods  or  chattels  shall  be 
distrained  for  any  rent  reserved  upon  any  demise. 
and  the  tenant  or  owner  shall  not,  within  five 
days  after  such  distress,  replevin  the  same,  then, 
on  the  expiration  of  said  five  days,  the  person 
distraining  shall  and  may  cause  the  goocfcs  and 
chattels  so  distrained  to  be  appraised,  and  after 
such  appraisement  shall  or  may,  after  six  days' 
public  notice,  lawfully  sell  the  goods  and  chat- 
tels." There  can  be  no  necessity  for  an  ap- 
praisement where  the  goods  are  replevied,  the 
object  of  the  appraisement  being  that  the  tenant 
may  know  the  sum  at  which  he  can  redeem  his 
goods.     Our  Act  of  Assembly  follows  that  of 
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a  Wm.  &  Mary,  §  5,  and  under  that  it  has  been 
decided  that  the  landlord,  upon  the  expiration  of 
the  five  days,  is  allowed  a  reasonable  time  after- 
wards for  the  appraisement  and  sale  (Pitt  v. 
Shew,  4  B.  &  A.  206).  The  cases  which  deter- 
mine that  the  landlord  becomes  a  trespasser  for 
a  failure  to  appraise  the  goods,  arise  solely  when 
he  has  made  a  sale  of  the  property.  Judgment 
is,  therefore,  ordered  in  favor  of  the  landlord 
(the  defendant)  on  the  point  reserved. 
Opinion  by  Elcock,  J. 


©rpfians'  ®ourt^ 


Stokes's  Estate. 


Dec.  22,  1880. 


A  promise  in  cud  of  a  charity  will  not  be  sus 
tained  by  the  moral  obligation  alone — A  joint 
voluntary  promise  may  bcj  retracted  at  any 
time  before  the  requisite  fund  is  secured,  un- 
less some  responsibility  upon  the  faith  of  the 
pledge  has  been  incurred  in  the  mean  while. 
Queer Cy  JVhether  a  promise  inter  vivos  in  writing 
to  pay  money  to  a  charity  at  a  future  date  is 
avoided  by  the  death  of  the  promisor  within 
a  month  of  the  dcUe  of  the  promise ,  and  before 
the  date  of  paymeni^^Act  of  April  26 ^  iSjS* 
Sur  exceptions  to  adjudication. 
Mary  G,  Stokes,  the  decedent,  died  in  De- 
cember, 1878.     Upon  the  audit  of  the  account 
of  her  executors  a  claim  on  the  estate  was  pre- 
sented by  the  First  Baptist  Church  of  Philadel- 
phia, upon  a  note  or  instrument  in  writing  signed 
by  the  decedent  and  reading  as  follows : — 
*«^50O.  Phila.,  Nov.  13, 1878. 

I  hereby  subscribe  to  the  Building  Fund  of  the  Grace 
Baptist  Church  /^ive  hundred  dollars.  Payable  to  the 
treasurer  of  First  Baptist  Church  on  or  before  May  i, 
1879.  Mary  G.  Stokes." 

The  date,  amount,  and  signature  were  written 
in  lead  pencil,  the  rest  being  a  printed  form. 

I1ie  Grace  Baptist  Church  of  Philadelphia 
was  organized  in  1872,  and  in  1874  had  partially 
erected  an  edifke  on  Berks  and  Mervine  Streets 
at  a  cost  o.f  ^22,000  when  it  was  compelled  to  stop 
operations  from  want  of  funds.  The  building 
stood  in  1878  under  a  temporary  roof,  and  was 
subject  to  a  mortgage  of  J6000.  In  order  to 
finish  the  building,  an  appeal  was  made  to  the 
First  Baptist  Church,  and  a  circular  was  issued  in 
that  congregation  with  blanks  inclosed,  reading  as 
the  above  instrument. 

Mr.  Parker,  acting  as  treasurer  of  the  Building 
Fund,  called  on  Miss  Stokes  af^er  the  circular  had 
been  issued,  and  told  her  that  a  friend  of  hers  had 
given  him  |6ooo. 

Miss  Stokes  gave  Mr.  Parker  the  above  note 


for  I500.  Miss  Stokes  died  within  one  calendar 
month  after  making  the  subscription.  No  work 
was  done  or  contract  made  for  the  completion 
of  the  building  till  August,  1879. 

The  claim  of  the  church  was  disallowed,  to 
which  finding  exceptions  were  filed. 
A.  F,  Custis,  for  the  exceptions. 
A  moral  obligation  is  a  sufficient  considera- 
tion to  support  an  express  promise,  and  will  sus- 
tain an  action.  A  subscription  to  erect  a  church 
raises  such  a  moral  obligation. 

Caul  V,  Gibson,  3  Barr,  416. 

Chambers  v.  Calhoun,  6  Harris,  13. 

Ryerss  v.  The  Congregation,  9  Cas.  1 14. 

Edinboro*  Acad.  v.  Robinson,  I  Wr.  210. 

Sbober's  Admrs.  v.  The  Park  Asso.,  18  Sm.  429. 

Ilelfenstein's  Est.,  27  Sm.  331. 

Hart's  Est.,  7  Weekly  Notes,  162. 

The  subscription  in  question  was  not  a  solitary 
but  a  mutual  one,  and  a  consideration  therefor 
was  the  subscription  of  previous  subscribers. 

Hart's  Est., supra, 

Helfenstein's  Est.,  snpra. 

Edinboro'  Acad,  v,  Robinson,  supra. 
The  offer  or  promise  of  the  decedent  had  been 
accepted  by  those  authorized  to  receive  the  same, 
and  thereby  became  irrevocable. 

Helfenstein's  Est.,  supra. 
This  case  does  not  fall  within  the  rule  laid 
down  in  Phipps  v,  Jones  (8  Harris,  260),  and 
Baird's  Est.  (7  Weekly  Notes,  439).  In  these 
cases  no  organization  had  been  effected,  no  sub- 
scription paid,  and  nothing  done  at  the  time  of 
the  death  of  the  promisor.  In  this  case  an 
organization  had  been  perfected,  and  |6ooo  had 
been  paid  by  one  of  the  subscribers  before  the 
death  of  Miss  Stokes. 

The  provisions  of  the  Act  of  26  April,  1855, 
do  not  make  void  the  act  of  the  promisor  in 
this  case.  That  Act  has  reference  to  disposi- 
tions by  will  or  deed,  to  take  effect  after  the  de- 
cease of  the  testator  or  alienor. 
E,  L,  Perkins,  contra. 
There  was  no  consideration  to  support  the 
subscription.  The  note  was  dated  November 
13,  1878;  the  decedent  died  December  12, 
1878.  The  subscription  list  was  not  then  full, 
and  no  contract  was  made  for  the  work  till 
August,  1879.  The  death  of  the  decedent  under 
this  state  of  facts  worked  a  withdrawal  and  revo- 
cation of  the  subscription.  No  acceptance  was 
made  before  her  death. 

Phipps  V,  Jones,  8  Har.  260. 

Helfenstein's  Est.,  27  Sm.  33a 

Baird's  Estate,  7  Weekly  Notes,  439. 

The  testimony  shows  that  the  payment  of 
;?6ooo  was  independent  of  the  subscription  list. 
It  was  to  relieve  the  church  from  prior  pecuniary 
difficulties.  Neither  decedent  nor  others  sub- 
scribed to  the  subsequent  appeal  for  aid  on  the 
faith  of  this  gift.  The  testimony  also  shows  that 
nothing  had  been  done  by  the  church  nor  any 
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subscriptions  been  obtained  in  consequence  of 
decedent's  note. 

The  subscription  contravenes  the  spirit  of  the 
Act  of  April  26,  1855,  sec.  11  (Purdon  Dig.  p. 
208),  the  note  being  dated  within  one  calendar 
month  of  Miss  Stokes's  death. 

This  case  does  not  fall  within  the  purview  of 
the  decisions  in  Caul  v.  Gibson  and  Chambers 
V.  Calhoun  (supra)  y  and  similar  rulings  else- 
where. In  those  cases  work  had  been  done, 
and  something  accomplished  on  the  faith  of  the 
promises. 

January  8,  1881.  The  Court.  A  promise 
in  aid  of  a  cliarity  will  not  be  sustained  by  the 
moral  obligation  alone  which  underlies  it.  Like 
any  other  voluntary  undertaking,  the  question  of 
its  performance  rests  wholly  wi£h  the  conscience. 
A  legal  consideration  attaches  only  when  work 
is  begun  or  responsibility  incurred  upon  the  faith 
of  the  promise,  or  when  it  becomes  the  basis  of 
similar  engagements  by  others,  and  in  either 
case  it  must  be  made  to  a  party  capable  of  en- 
forcing it.  Any  obscurity  which  may  appear  in 
the  cases  touching  these  very  plain  principles, 
probably  arises  from  the  hold  which  the  objects 
of  these  promises  have  obtained  upon  our  sym- 
pathies, and  not  from  any  difficulty  in  applying 
the  ordinary  rules  governing  contracts.  For  if 
the  violation  of  a  promise,  purely  voluntary^  to 
aid  in  a  project  of  benevolence,  carries  with  it 
greater  turpitude  than  would  attend  the  breach 
of  a  similar  undertaking  in  a  business  enterprise, 
the  law  at  least  cannot  recognize  the  distinction. 
The  single  question  to  be  determined  in  this 
case  is,  whether  the  promise  of  the  decedent  was 
founded  upon  a  legal  consideration.  The  de- 
cedent died  before  her  subscription  had  matured, 
and  nothing  was  attempted  by  the  promisees,  in 
furtherance  of  the  scheme  which  she  had  favored, 
until  some  months  after  her  death.  It  is  clear 
that  her  promise  could  not  be  enforced  on  the 
ground  that  work  had  been  begun  on  the  faith 
of  its  fulfilment,  because,  until  the  actual  com- 
mencement of  such  work,  the  decedent  could 
have  revoked  her  subscription,  and  her  death 
was  a  revocation.  This  was  expressly  ruled 
in  Helfenstein's  Estate  (27  P.  F.  Smith,  328). 
Was  there  then  such  mutuality  between  the  en- 
gagement of  the  decedent  and  that  of  the  other 
subscribers,  as  has  been  held  to  constitute  a  con- 
sideration for  the  joint  promise?  (See  2  Kent's 
Com.  465.)  The  auditing  Judge  has  found 
that  there  was  not,  and  the  only  witness  who 
was  examined  on  the  point  testified  that,  so  far 
as  he  knew,  no  person  was  induced  to  subscribe 
by  the  fact  that  the  decedent  had  promised  to 
contribute.  The  witness,  however,  declared 
tliat  the  subscription  of  the  decedent  was  made 
known  to  at  least  one  subsequent  subscriber.  If 
we  accept  this  circumstance  as  proof  that  the 
promise  of  the  decedent  induced  the  later  sub- 


scriptions, we  shall  still  raise  a  consideration 
which  would  be  complete  only  when  the  fund 
was  full  or  when  operations  were  begun  under 
it.  At  any  time  short  of  either  event,  as  it  migbt 
first  happen,  the  decedent  could  withdraw  her 
offer,  and  her  death  within  the  period  worked  a 
withdrawal  by  which  her  personal  representatives 
were  bound.  In  Phipps  v,  Jones  (8  Har.  264), 
LowRiE,  J.,  says :  **It  is  generally  essential  that 
there  be  something  more  than  a  moral  duty  as 
the  bond  of  the  relation  and  basis  of  the  promise. 
An  engagement  to  subscribe  for  the  benefit  of 
an  association  is  necessarily  a  mere  proposal, 
and  therefore  revocable  until  the  association  is 
foiimed.  It  is  a  promise  of  each  for  the  benefit 
of  the  associate  whole,  and  remains  unattached 
and  incomplete  until  the  association  is  complete. 
In  this  case  it  was  withdrawn  by  the  death  of  the 
subscriber  before  its  acceptance."  The  right  to 
retract,  before  the  stipulated  sum  was  raised,  was 
also  recognized  in  Edinboro'  Academy  v,  Robin- 
son (i  Wr.  213).  In  Limerick  Academy  v, 
Davis  (11  Mass.  113),  upon  a  joint  subscription 
towards  the  erection  of  an  academy.  Sew  all,  C. 
J.,  said:  "It  is  a  promise  to  give,  connected 
with  a  similar  promise  by  others  to  give  to  the 
same  appropriation  and  purpose ;  but  these  prom- 
ises are  not  mutual  among  the  subscribers,  so  as 
to  make  the  promise  of  one,  or  the  performance 
of  it,  a  consideration  for  the  promise  of  another. 
At  the  most  it  was  a  donation  to  come  into  ope- 
ration at  the  will  of  each  subscriber,  which  has 
not  been  confirmed  by  any  act  of  the  party 
charged."  From  these  and  parallel  cases,  the 
principle  is  clearly  deducible,  that,  in  a  joint 
voluntary  promise,  the  promisor  may  retract  his 
offer  at  any  time  before  the  requisite  fund  is  se- 
cured, unless  some  responsibility,  upon  the  fiuth 
of  his  pledge,  has  been  incvured  in  the  mean  while. 

The  circumstances  under  which  voluntary 
promises  have  been  held  binding,  and  hence 
irrevocable,  arc  reported  in  Caul  v.  Gibson  (3 
Barr,  416);  Ryerssfr.  Congregation  (9  Cas.  114); 
Shober  v.  Park  Association  (18  P.  r.  Sm.  429); 
McAuley  v.  Billenger  (20  Johns.  89);  Homes 
V.  Dana  (12  Mass.  190);  Amherst  Academy  r. 
Cowls  (6  Pick.  427);  Bryant  v,  Goodnow  (5 
Pick.  228). 

An  interesting  inquiry  might  be  started  whether 
the  decedent's  promise  to  pay,  executed,  as  it 
was,  within  one  calendar  month  of  her  death,  is 
not  within  the  Act  of  April  26,  1855,  making 
void  all  dispositions  of  property  to  religious  or 
charitable  uses,  contrary  to  the  provisions  of  the 
Act.  This  case,  however,  we  think  &lb  so 
clearly  in  the  line  of  well-settled  legal  principles, 
that  such  a  discussion  would  be  unnecessary, 
and  therefore  unprofitable. 

The  exceptions  are  dismissed  and  the  adjudi- 
cation is  confirmed. 

Opinion  by  Ashman,  J. 
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g)U]prente  Court, 


July,  '80,  180. 


Moxey's  Appeal. 


January  6,  i88l. 


Unincorporated  associations —  Constitution  and 
rules — Fhilcuielphia  Stock  Exchange —  Charac- 
ter of  seat — J^ighis  of  members — Sale  of  seat 
of  J  and  distribution  of  proceeds — Suspension 
of  members  for  insolvency. 

The  constitution  and  articles  of  a  voluntary  assdciation, 
such  as  the  Philadelphia  Stock  Exchange,  are  law  as  to 
iis  members. 

Where  there  is  a  provision  in  the  constitution  of  such 
an  association  for  the  suspension  of  members  upon  their 
insolvency,  if  the  insolvent  person  admits  to  the  associa- 
tion his  insolvency,  it  is  not  necessary  that  he  should  have 
a  formal  hearing  and  trial;  he,  m  effect,  pleads  guilty. 

It  is  perfectly  competent  for  such  an  association  to  make 
a  regulation  to  the  effect  that,  if  a  suspended  member  fails 
to  Comply  with  all  his  contracts  withm  a  year,  his  seat 
shall  be  sold,  and  the  proceeds  of  the  sale  be  distributed 
among  his  creditors,  members  of  the  association.  Such  a 
regulation  may  give  the  members  an  advantage  over  other 
creditors,  but  they  have  a  right  to  stipulate  for  it,  and  all 
members  are  parties  assenting  to  the  law. 

Appeal  from  the  Common  Pleas  No.  4,  of 
Philadelphia  County. 

Appeal  by  E.  P.  Moxey  from  a  decree  of  the 
Common  Pleas  No.  4,  of  Philadelphia  County, 
dismissing  his  bill  in  equity  filed  against  the 
Philadelphia  Stock  Exchange,  Abraham  Barker, 
President  thereof,  et  al. 

From  the  bill,  answer,  and  proofs,  the  follow- 
ing facts  appeared :  The  plaintiff,  E.  P.  Moxey, 
purchased,  in  1875,  a  seat  in  the  Philadelphia 
Stock  Exchange,  was  duly  elected  a  member  of 
the  Board  of  Brokers,  and  transacted  business  as 
such  until  July  29,  1876.  At  or  about  that  time, 
the  firm  of  Bond,  Moxey  &  Co.,  of  which  plain- 
tiflf  was  a  member,  had  purchased  in  the  Board 
about  5 1 ,000  shares  o  f  the  capital  stock  of  the  Hes- 
tonville,  Mantua,  andFairmount  Passenger  Rail- 
way Company ;  some  of  these  shares  were  deliver- 
able, and  payment  therefor  due  July  29,  and  some 
July  31  (Monday);  others  were  already  settled 
for  and  held  by  Bond,  Moxey  &  Co.  The  whole 
capital  stock  of  the  company  was  about  39,900 
shares.  After  the  adjournment  of  the  Board  of 
Brokers  on  July  29,  a  rumor  got  abroad  that 


plaintiff^s  firm  was  unable  to  meet  its  contracts ; 
whereupon  a  special  meeting  of  the  Board  was 
called,  and  a  committee  appointed  to  inquire 
into  the  matter.  To  this  committee  the  firm 
handed  a  letter  addressed  to  the  President  of 
the  Stock  Exchange;  saying  that  they  were  un- 
able to  meet  their  cash-contracts  that  day,  but 
hoped  to  do  so  on  Monday,  and  that  they 
would  on  Monday,  at  9.30,  announce  their 
ability  or  inability  to- do  so.  On  Monday  the 
committee  reported  to  the  Board  that  they  had 
waited  on  the  firm,  who  informed  them  that  they 
were  unable  to  meet  their  contracts.  PlaintifiTs 
firm  was  then,  on  August  7th,  suspended  from 
the  Board,  under  Section  XIII.  of  their  Consti- 
tution, which  provides  as  follows : — 

*«  Section  XIII.  On  Insolvency. — Any  member  who 
fails  to  comply  with  his  contracts,  or  who  becomes  insol- 
vent, shall  immediately  inform  the  president  of  the  Ex- 
change of  the  fact,  whose  duty  it  shall  be  to  give  notice 
forthwith  of  the  failure  of  such  member;  and  in  case  of 
the  refusal  or  neglect  of  such  delinquent  to  make  such 
report  to  the  president,  it  shall  be  the  duty  of  any  member 
having  a  knowledge  of  the  fact  to  report  the  same  forth- 
with to  the  Standing  Committee  or  the  president,  who. 
shall  thereupon  appoint  a  committee  of  three  members  to 
inquire  into  the  fact  and  rep>ort  thereon  without  delay; 
and  if  said  committee  report  the  charge  to  be  true,  and  no 
appeal  from  the  said  report  be  taken  within  %t\^xi  days,  or 
where  an  appeal  having  been  taken,  the  report  shall  have 
been  confirmed  by  the  Stock  Exchange,  said  member  shall 
be  suspended.  .  .  .  And  in  case  of  the  insolvency  of 
any  member,  he  shall  within  three  (3)  days  make  good 
to  the  full  amoont  thereof  all  friendly  loans  of  cash  or  • 
stocks  from  members,  or  any  over-draft  on  any  bank.  But 
seven  (7)  days  shall  be  allowed  him  in  which  to  setde 
stock  contracts.'' 

A  subsequent  paragraph  of  Section  Xm.  pro- 
vides as  follows : — 

« If  any  suspended  member  fails  to  settle  with  all  his 
creditors  within  one  year  from  the  time  of  his  suspension 
from  the  Stock  Exchange,  his  seat  shall  be  sold  by  the 
secretary,  and  the  proceeds  shall  be  paid  pro  rata  to  his 
creditors  in  the  Stock  Exchange." 

On  January  15^  1877,  the  plaintiff  went  into 
voluntary  bankruptcy,  and  obtained  his  discharge 
on  Dec.  21,  1877.  On  Jan.  15,  1878,  plaintiff 
wrote  to  the  secretary  of  defendants  that  he  had 
obtained  his  discharge  in  bankruptcy,  and  he 
received  an  answer  that,  if  he  desired  to  apply 
for  re-admission,  under  the  rules  of  the  Stock 
Exchange,  the  matter  would  be  immediately  re- 
ferred to  the  standing  committee,  and  investi- 
gated. The  letter  also  notified  plaintiff  that  as 
more  than  a  year  had  elapsed  since  his  suspen- 
sion, the  Exchange  considered  itself  entitled  to 
sell  his  seat  at  any  time.  No  notice  was  taken 
of  this  letter,  and  on  July  5,  1878,  plaintiffs 
seat  was  sold,  on  demand  of  his  creditors,  at 
public  sale  of  the  Board,  afler  posting  and  no- 
tice in  accordance  with  the  rules.  At  the  time 
plaintiff  joined  the  Stock  Exchange  a  Gratuity 
Fund  existed,  payable  on  the  death  of  a  fuU 
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member  (whether  suspended  or  not)  to  his 
nominee,  widow,  child,  or  legal  representative. 
On  Nov.  15,  1877,  this  was  altered  so  that  any 
suspended  member,  who  failed  for  three  months 
to  pay  in  full  all  gratuity  dues  and  assessments, 
should  cease  to  be  a  full  member  for  the  purposes 
of  the  Gratuity  Fund.  Plaintiff  was  notified  of 
the  passage  of  this  provision,  but  failed  to  pay 
his  dues,  and  on  March  7,  1878,  was  notified 
that  he  was  debarred  from  participating  in  the 
benefit  thereof.  The  bill  alleged  that  by  far  the 
greater  part  of  the  indebtedness  of  Bond,  Moxey 
&  Co.  was  merely  fictitious,  being  founded  on 
contracts  for  the  sale  and  delivery  of  certificates 
of  stock  whidi  had  no  real  existence ;  that,  there- 
fore, the  pajrment  of  these  debts  would  be  in 
violation  of  the  Bankrupt  Act ;  but  that,  never- 
theless, the  proceeds  of  the  sale  of  plaintiffs 
seat  will  be  distributed  pro  rata  to  the  unreal  as 
well  as  the  real  creditors  in  the  Board.  The  bill 
prayed  (i)  an  injunction  to  restrain  defendants 
from  interfering  with  plaintiffs  right  and  privi- 
lege of  using  his  seat  in  the  Board ;  (2)  an  ac- 
count of  his  actual  indebtedness  in  the  Exchange; 
(3)  an  account  of  the  property  of  the  Exchange, 
and  that  plaintiff's  share  therein  might  be  paid 
him ;  (4)  general  relief. 

The  Court,  after  hearing,  dismissed  the  bill, 
in  an  opinion  by  Elcock,  J.  (reported  37  Leg. 
Int.  82),  whereupon  plaintiff  took  this  appesd, 
assigning  for  error  the  said  action  of  the  Court. 

N,  J£,  SharpUss^  for  appellant. 

It  was  not  ^own  that  plaintiffs  firm  failed  to 
comply  with  any  contract  on  July  29 ;  nor  was 
he  given  any  hearing,  to  which  he  was  entitled 
as  a  matter  of  right. 

Evans  v.  Phila.  Club,  14  Wr.  107. 

The  suspension  was  not  imder  the  bankrupt 
proceedings,  as  the  regulations  in  that  matter 
apply  only  to  members,  and  the  contention  of 
defendants,  from  the  first,  has  been  that  the 
plaintiff  ceased  to  be  a  member  /rom  August  7th. 
Such  a  power  as  that  claimed  here  has  been  held 
to  be  ground  for  refusing  a  charter,  when  the 
proposed  charter  authorized  such  action. 

In  re  Butcher's  Beneficial  Association,  1 1  Casey,  151. 

The  advantages  which  the  Stock  Exchange 
tries  to  secure  to  it9  own  members  over  other 
creditors  are  in  direct  contravention  of  the  Bank- 
rupt Act;  and,  in  this  very  case,  debts  will  be 
paid  which  could  not  be  recovered  at  law,  while 
other  creditors  will  remain  unpaid. 

A.  S,  Biddle^  for  appellees. 

Appellant  was  a  party  to  the  regulations  of  the 
Stock  Exchange,  and  therefore  cannot  object  to 
them.  His  suspension  was  in  strict  accordance 
with  their  rules,  upon  his  own  admission  of  in- 
solvency. The  right  to  distribute  the  proceeds 
of  the  sale  of  plaintifi^s  aoat,  as  they  ^e  l^eing  dis- 
tributed, is  settled* 


Thompson  v,  Adams,  7  Weekly  Notes,  2S1. 
McDowell  V.  Ackleyj  8  Ibid.  464. 

January  17,  1881.  The  Court.  The  finn, 
of  which  the  appellant  was  a  member,  admitted 
inability  to  fulfil  their  contracts,  and  under  the 
by-lav/s  of  the  association,  the  membership  of  the 
appellant  was  immediately  suspended.  Surely 
no  trial  is  necessary  in  the  case  of  a  man  who 
pleads  guilty.  The  bankruptcy  had  the  same 
effect,  and  we  see  nothing  unreasonable  in  the 
rule  that  before  such  a  party  can  be  re-admitted, 
he  must  settle  with  his  creditors,  who  are  mem- 
bers of  the  company.  It  may  give  them  an  ad- 
vantage over  other  creditors,  but  they  have  a 
right  to  stipulate  for  it,  and  the  appellant  was  a 
party  assenting  to  the  law. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


Joly,  '78,  102,  109,  no,  III,  and  1x2.       Feb.  16,  i8Sa 

Appeal  of  Alden  et  al. 
Appeal  of  Ferguson  et  al.,  executors. 
Appeal  of  Ferguson  et  al.,  executors. 
Appeal  of  Brooke  et  aU,  executors. 
Appeal  of  White  et  al.,  executors. 

Mines  and  mining — Ore-right  reserved-^  Con- 
struction of  reservation  in  deed  o/^^a  suffi- 
cient quantity  of  iron  ore  for  the  supply  of  <uef 
one  furncue  at  the  election  of  the  grantor^  fus 
heirs  or  assigns  at  all  times  hereafter"-- 
Measure  of  ore — Extent  of  grantor*  s  rights 
Practice — Pleading — Bar  of  the  statute  of 
limitations  y  when  too  late  to  pUcul- — Equitable 
jurisdiction  of  the  Court, 

In  May,  1786,  Peter  Grnbb,  Jr.,  conveyed  to  Robert 
Coleman,  Sr.,an  undivided  sixth  part  of  the  Cornwall  oe 
banks,  subject  to  the  following  reservation :  **  saving  and 
excepting  unto  the  grantor,  his  heirs  and  assigns  forerer, 
the  right,  liberty,  and  privilege  at  all  times  hereafter  of 
entering  upon  the  premises  granted  and  released,  widi 
his  and  their  horses,  carts,  carriages,  and  servants,  and  of 
diggl^Sf  raising,  and  hauling  away  a  sufficient  qvantitf  of 
iron  ore  for  the  supply  of  any  one  furnace  at  the  election 
of  the  said  grantor,  his  heirs  or  assigns  at  all  times 
hereafter.''  The  grantees  claimed  that  under  the  reser* 
vation  the  grantor  or  his  assigns  were  entitled  to  no  more 
ore  than  was  sufficient  for  the  supply  of  a  furnace  sudi  ts 
was  known  in  Pennsylvania  at  the  time  of  the  execntioD 
of  the  deed,  and  filed  a  bill  for  an  account  of  the  amooat 
of  ore  unlawfully  taken: 

Heldj  that  a  court  of  equity  has  jurisdictioa  to  entertain 
the  bill  and  grant  relief. 

Beid  further  (affirming  the  decree  of  Ae  Court  bdow), 
that  the  reservation  carried  with  it  the  right  to  use  or  idl 
as  much  ore  as  would  supply  any  one  furnace,  constmcttd 
and  operated  with  the  modem  miprovements  in  general 
use  for  the  time  being,  to  be  selected  by  the  grantor  or  bis 
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assigns ;  and  that  the  right  to  select  was  not  exhausted  by 
iu  exercise  in  a  single  instance. 

HeU further ^  that  the  measure  of  quantity  of  ore  must 
be  interpreted  to  mean  so  much  ore  and  no  more  as  a  given 
furnace  would  use  in  the  course  of  a  year,  taking  into 
consideration  the  wear  and  tear,  and  the  necessity  of 
going  out  of  blast  for  repairs  at  stated  periods. 

Held  further^  that  the  defendants  had  an  absolute  right 
of  property  in  the  ore  the  moment  it  was  taken  out  of  the 
ground,  subject  only  to  the  single  qualification  that  it 
must  be  measured  by  the  capacity  of  one  furnace. 

Held  further^  that  the  defendants  could  not  take  in  one 
year  ore  they  might  have  taken  the  previous  year  but  had 
omitted  to  take. 

Held  further^  that  interest  was  properly  chargeable  on 
the  ore  taken  or  sold  in  excess. 

It  is  too  late  for  executors  to  avail  themselves  of  the 
plea  of  the  bar  of  the  statute  of  limitations,  who  did  not 
suggest  it  at  the  time  they  were  made  parties  to  the  suit 
six  years  after  their  testator's  death,  nor  set  it  up  in  their 
answer  to  the  amended  bill  six  years  later. 

Grobb's  Appeal,  9  Kor.  228;  s.  c,  7  WsiKLY  Notes, 
349,  distinguished. 

Appeals  from  tbe  Common  Fleas  No.  4,  of 
Philadelphia  Comity,  of  July  term,  1878. 

No.  102.  Appeal  of  Anne  C.  Alden,  Margaret 
Cv  Freeman,  and  Sarah  H.  Coleman;  of  A. 
Wilhelm,  surviving  administrator  d,  b,  n.  of  Rob- 
ert W.  Coleman,  deceased;  of  Anna  C.  Coleman, 
by  her  guardian  Samuel  Small;  of  Robert  H. 
Coleman ;  and  of  A.  Wilhelm,  surviving  admin- 
istrators d.  b,  n,  of  William  Coleman,  deceased. 

No.  109.  Appeal  of  Nathaniel  Ferguson  and 
William  R.  White,  Henry  P.  Borie,  and  J. 
Henry  Hentz,  executors  of  William  R.  White, 
deceased. 

No.  no.  Appeal  of  Nathaniel  Ferguson,  and 
William  R.  White,  Henry  P,  Borie,  and  J. 
Henry  Hentz,  executors  of  William  R.  White, 
deceased,  and  Sarah  D.  Robeson,  executrix  of 
Henry  P.  Robeson,  deceased. 

No.  III.  Appeal  of  Edward  Brooke,  surviv- 
ing executor  of  Clement  Brooke,  deceased,  and 
Sarah  D.  Robeson,  executrix  of  Henry  P.  Robe- 
son, deceased. 

No.  112.  Appealof  William  R.White,  Henry 
P.  Borie,  and  J.  Henry  Hentz,  executors  of 
William  R.  White,  deceased,  and  Sarah  D.  Robe- 
son, executrix  of  Henry  P.  Robeson,  deceased. 

The  above  were  appeals  from  a  final  decree  of 
said  Court  in  a  suit  in  equity  in  which  Robert 
and  George  Dawson  Coleman  were  complain- 
ants, and  Robert  W.  Coleman,  William  Coleman, 
Henry  P.  Robeson,  and  Clement  Brooke  were 
defendants. 

All  of  the  defendants  to  the  original  bill  died 
during  the  progress  of  the  suit,  and  their  execu- 
tors and  devisees  were  brought  in  by  supple- 
mental bill. 

The  bill,  which  was  filed  July  15, 1856,  in  the 
Supreme  Court  at  Nisi  Prius,  set  forth:  that  Peter 
Grubb,  Jr.,  on  May  9, 1786,  conveyed  to  Robert 


Coleman,  Sr.,  inter  alia^  an  undivided  sixth 
part  of  the  Cornwall  mine  hills  and  ore  banks,  in 
the  county  of  Lebanon,  subject  to  the  following 
reservation  in  the  deed : — 

"  Saving  and  excepting  unto  the  said  Peter  Grubb,  the 
grantor,  his  heirs  and  assigns  forever,  the  right,  liberty, 
and  privilege  at  all  times  hereafter  of  entering  upon  the 
premises  hereby  granted  and  released,  with  his  and  their 
horses,  carts,  carriages,  and  servants,  and  of  digging, 
raising,  and  hauling  away  a  sufficient  quantity  of  iron  ore 
for  the  supply  of  any  one  furnace  at  the  election  of  the 
said  Peter  Grubb,  his  heirs  or  assigns  at  all  times  hereafter, 
anything  hereinbefore  contained  to  the  contrary  thereof  in 
any  wise  notwithstanding." 

That  Robert  Coleman,  Sr.,  afterwards  ac- 
quired other  four-sixths  of  the  premises,  of  which 
the  title  by  divers  mesne  conveyances  was  vested 
in  the  complainants  and  the  defendants  Robert 
W.  and  William  Coleman,  in  certain  propor- 
tions: that  on  May  7,  1788,  Peter  Grubb,  Jr., 
for  the  consideration  of  ;;^30oo,  in  gold  and 
silver,  conveyed  his  reserved  ore  right  to  Ceorge 
Ege  in  fee,  who  was  then  seized  of  the  Reading 
furnace  estate,  on  which  was  erected  a  furnace 
for  the  manufacture  of  iron  called  the  Reading 
Furnace,  situated  in  Berks  County,  at  which  Ege, 
during  his  life,  manufactured  iron  from  ore  ob- 
tained by  him  from  the  Cornwall  ore  banks,  and 
so  elected  that  furnace  as  the  one  to  be  supplied 
with  ore,  by  which  election  his  right  became 
fixed,  and  could  not  afterwards  be  in  any  way 
altered  or  enlarged;  that  the  Reading  furnace 
so  elected  was  constructed  for  the  manufacture 
of  iron  by  the  use  of  charcoal  as  fuel,  with  a  cold 
blast  from  bellows  driven  by  water-power,  the 
utmost  capacity  of  which,  for  the  production  of 
iron,  being  fifty  tons  per  week ;  that  by  improve- 
ments in  machinery,  the  introduction  of  the  hot 
blast,  and  the  use  of  anthracite  coal  as  fuel,  the 
capacity  of  furnaces  of  the  present  time  of  the 
best  description  is  tenfold  that  of  the  best  fur- 
nace worked  in  the  most  approved  method  known 
until  long  after  the  election  of  the  Reading  fur- 
nace ;  that  the  legal  effect  of  the  reservation  was 
to  vest  in  Peter  Grubb,  Jr.,  in  fee,  a  right  to  dig, 
take,  and  haul  away,  for  the  purpose  of  being 
converted  into  iron,  such  a  quantity  of  iron  ore 
as  could  be  so  converted  by  one  furnace,  this 
quantity  to  be  determined  by  the  capacity  of  one 
furnace  then  erected,  or  to  be  erected,  and  by 
Peter  Grubb,  Jr. ,  or  by  his  heirs  or  assigns  elected 
as  the  furnace  to  be  supplied  under  the  reserva- 
tion ;  that  the  quantity  of  ore  to  be  taken  was  at 
all  times  thereafter  limited  to  the  amount  which 
the  furnace  at  the  time  of  election  was  capable  of» 
converting  into  iron ;  that  the  Reading  furnace 
was  not  until  the  year  1845  capable  of  using 
more  than  2000  tons  of  ore  annually,  but  that 
in  that  ^ear  the  defendants,  Brooke  &  Robeson, 
pulled  down  the  Reading  furnace  and  erected 
a  new  furnace  in  its  place  of  larger  dimensions,^ 
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and  with  new  appliances,  by  means  of  which 
the  present  capacity  of  the  Reading  furnace  has 
been  made  one  hundred  and  sixty  tons  per  week ; 
that  since  the  erection  of  the  new  furnace  the  de- 
fendants have  taken  away  a  large  quantity  of  ore 
in  excess  of  what  they  ate  entitled  to  take ;  that 
Brooke  &  Robeson  have  built  a  second  furnace, 
claiming  to  take  ore,  under  the  reservation  in 
the  deed,  for  the  supply  of  both,  using  one  while 
the  other  is  out  of  blast,  so  that  the  consumption 
of  ore  is  continuous,  and  that  the  defendants, 
under  a  pretended  claim  of  right  by  virtue  of 
the  reservation,  have  carried  away  and  sold  large 
quantities  of  ore  from  the  Cornwall  banks. 

The  bill  prayed  (i)  for  a  discovery  of  the 
amount  of  ore  used  at  the  old  Reading  furnace, 
the  amount  necessary  for  the  new  furnace,  and 
of  the  amount  of  ore  used  and  sold;  (2)  that 
the  extent  of  the  right  reserved  imder  the  deed 
of  May  9,  1786,  might  be  defined;  (3)  for  an 
account  of  all  the  ore  unlawfully  taken  away, 
used,  sold,  or  consumed  otherwise  than  as  the 
defendants  were  lawfully  entitled  to  take;  and 
(4)  for  general  relief. 

In  their  answer  the  defendants  claimed  that 
under  the  reservation  in  the  deed  of  May  9, 
1 786,  they,  as  assignees  of  Ege,  had  a  right  to  a 
sufficient  quantity  of  ore  for  the  supply,  not  of  a 
particular  furnace,  but  of  any  one  furnace  at 
their  election  at  all  times  thereafter ;  that  they 
had  a  right  from  time  to  time  to  elect  any  one 
furnace,  as  the  measure  of  that  quantity,  having 
the  largest  known  capacity  now  or  hereafter  in 
use ;  that  for  the  supply  of  a  furnace  which  they 
at  present  elected  20,000  tons  of  ore  were  yearly 
required ;  that  at  the  time  of  the  execution  of 
the  deed  furnaces  "were  known  to  be  of  different 
sizes  and  capacities,  some  being  constructed  with 
one,  some  with  two,  and  some  with  three  tuyeres, 
and  using  mineral  coal  or  charcoal ;  that  by  rea- 
son of  the  vast  quantities  of  ore  which  have  been 
taken  from  the  mines,  the  use  of  anthracite  and 
the  hot  blast  have  become  a  necessity,  owing  to 
the  exhaustion  of  ores  suitable  to  consumption 
in  charcoal  furnaces  using  the  cold  blast ;  they 
denied  that  the  right  reserved  by  the  deed  was 
first  exercised  at  the  Reading  furnace,  but  averred, 
on  the  contrary,  that  that  furnace  was  not  erected 
until  1793, 2^^  ^^^  t^®  ^^  supply  of  ore  was 
to  the  Berkshire  furnace,  under  an  arrangement 
between  Peter  Gnibb  and  the  owners ;  that  since 
May  9,  1786,  the  construction  of  furnaces  has 
been  improved  by  enlarged  boshes,  increased 
height,  and  by  the  hot  blast ;  that  since  the  in- 
troduction of  anthracite  a  much  greater  quantity 
of  ore  is  required  for  a  furnace ;  they  admitted 
that  the  Reading  furnace  was  a  cold-blast  char- 
coal furnace,  worked  by  water  power,  and  that  on 
May  9, 1 786,  cold-blast  furnaces  alone  were  in  use 
in  Pennsylvania,  but  they  denied  that  the  greatest 


average  capacity  of  such  fnmaces  was  twenty 
tons  of  iron  a  week,  or  that  it  was  believed  to  be 
impossible  to  produce  a  greater  quantity.  The 
answer  concluded  with  an  averment,  that  it  was 
never  denied  by  Robert  Coleman,  Sr.,  and  his 
successors,  that  furnaces  might  be  improved  from 
time  to  time,  or  that  the  right  of  election,  under 
the  ore  right,  extended  to  such  improved  fur- 
naces and  a  claim  to  take  ore  sufficient  to  sup- 
ply a  furnace  of  the  best  construction.  In  the 
answers  to  the  interrogatories  in  the  bill,  they 
alleged  that  the  Reading  furnace  was  completed 
in  1 793  by  Ege :  that  before  its  completion  ore 
was  taken  under  the  reservation,  and  used  at  the 
Berkshire  furnace ;  that  they  pulled  down  the  old 
furnace  and  erected  a  new  one  in  1848,  which 
was  called  Robesonia  Furnace  No.  i ;  that  the 
furnace  completed  in  1855  was  called  the  Robe- 
sonia Furnace  No.  2  ;  that  it  required  two  tons 
of  Cornwall  ore  to  make  one  of  iron ;  and  they 
had  also  sold  some  5000  tons  of  ore. 

The  case  was  referred  to  an  examiner  and 
master  (Peter  McCall),  who  reported  the  fol- 
lowing facts : — 

(i)  That  on  September  26,  1785,  articles  of 
agreement  were  entered  into  between  Peter 
Grubb  the  younger  and  Robert  Coleman,  by 
which  Mr.  Grubb,  in  consideration  of  ^8500 
to  be  paid  him,  covenanted  to  grant  andassure 
to  Mr.  Coleman  by  May  i,  1786,  all  the  estate 
which  his  father  Ceutes  Grubb  had  conveyed  to 
him,  '*  except  and  specially  reserving  unto  the 
said  Peter  Grubb,  Junior,  his  heirs  and  assigns, 
the  liberty  of  digging,  raising,  and  hauling  away 
a  sufficient  quantity  of  iron  ore  to  supply  the 
furnace  which  he  purchased  of  John  Patton,  or 
any  other  furnace  which  he  may  erect  elsewhere: 
provided  there  is  not  more  than  one  furnace 
blowing  at  the  same  time.*' 

(2)  That  in  the  interval  of  time  between  the 
article  and  the  deed  the  contract  for  the  purchase 
of  the  Patton  furnace  was  annulled. 

(3)  That  on  May  9,  1786,  the  deed  contain- 
ing the  reservation  (already  quoted)  was  executed 
and  delivered.  The  consideration  was  ^8500. 
This  deed  contained  for  further  assurance  of  the 
premises,  '*  saving  and  excepting  always  there- 
unto the  right,  liberty,  and  privilege  hereinbefore 
reserved  unto  the  said  Peter  Grubb,  his  heirs  and 
assigns,  of  a  sufficiency  of  iron  ore  for  the  use  of 
one  furnace  forever.*' 

(4)  That  Mr.  Grubb  exercised  this  ore-right 
by  supplying  the  Berkshire  furnace,  situate  about 
four  miles  from  the  Reading  furnace ;  that  he 
sold  the  ore-right  in  1788  to  Peter  Ege  for 
;£3ooo,  and  that  Ege  continued  to  use  it  for  the 
supply  of  the  Berkshire  furnace  till  1 793,  when 
the  Reading  furnace  was  finished,  and  that  from 
that  time  it  was  used  to  supply  the  Reading,  now 
called  the  Robesonia  furnace. 
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(5)  That  the  average  yield  of  furnaces  in  the 
Cornwall  region  was  about  30  tons  in  1800,  and 
the  maximum  yield  about  35  tons  per  week; 
that  the  mode  of  producing  the  blast  in  Penna., 
in  1786,  was  by  a  wooden  bellows  worked  by 
water  power;  that  the  steam-engine  was  not 
applied  to  this  purpose  till  1839  in  Pennsylvania, 
although  it  had  been  used  by  Watt  as  early  as 
1774  in  England;  that  the  only  fuel  used  here 
in  1786  was  charcoal,  anthracite  coal  not  hav- 
ing been  used  until  1840 ;  that  the  blast  was  a 
cold  blast;  and  that  the  furnaces  of  1786  had 
only  one  tuyfere. 

(6)  That  the  defendants,  the  owners  of  the 
ore  right,  had  used  iron  ore  in  two  furnaces, 
running  one  while  the  other  was  out  of  blast ; 
that  they  had  sold  iron  ore ;  and  that  the  amount 
they  had  used  annually  was  largely  in  excess  of 
the  capacity  of  furnaces  in  Pennsylvania  in 
1786. 

Upon  these  facts  the  Master  reported,  infer 
alia:  **On  the  whole  I  am  of  opinion,  and  so 
report,  that  the  owners  of  the  ore-right  reserved 
by  the  deed  of  9th  May,  1786,  are  not  re- 
stricted to  the  quantity  of  ore  used  by  Mr.  Ege 
at  the  time  he  elected  the  Reading  furnace ;  but 
that  they  have  a  right  to  a  sufficient  quantity  of 
iron  ore  to  supply  any  one  furnace,  from  time  to 
time  to  be  selected  by  them,  although  of  larger 
capacity  than  the  Reading  furnace  elected  by 
Mr.  Ege,  and  using  anthracite  as  fuel,  the  hot 
blast,  and  other  modern  improvements  in  the 
manufacture  of  iron,  not  known  and  in  use  at 
the  time  of  the  election  of  the  Reading  fur- 
nace. 

"  I  am  also  of  opinion,  and  so  report,  that 
they  can  use  the  ore  taken  under  this  ore-right 
in  one  furnace  only  elected  by  them,  and  not 
part  of  the  time  in  one  furnace  and  part  of  the 
time  in  another  furnace,  as  they  have  done  in 
No.  I  furnace  while  No.  2  furnace  was  out  of  blast. 

"The  owners  of  the  estate  out  of  which  the 
ore-right  was  reserved  have  aright  to  any  benefit 
that  may  arise^from  the  furnace  elected  being 
out  of  blast  for  purposes  of  repair  or  other  cause. 

**  I  further  report  that  under  this  ore-right  they 
cjui  use  the  ore  taken  by  them  only  to  supply 
the  furnace  elected  by  them,  and  that  they  have 
no  right  to  sell  or  otherwise  dispose  of  the  ore." 

To  this  report  exceptions  were  filed  by  Anne 
C.  Alden  eiaL^  which  the  Court  overruled,  and 
sustained  the  report  of  the  Master,  Thayer,  P. 
J.,  delivering  the  following  opinion : — 

*' .  •  .  After  the  most  attentive  considera- 
tion of  everything  that  has  been  urged  by  the 
learned  counsel  against  the  correctness  of  the 
master's  conclusions,  we  are  unable  to  see  that 
he  could  have  reached  any  other  result  than  that 
at  which  he  has  arrived,  consistently  with  the 


plain  language  of  the  deed  of  May  9th,  1786, 
and  the  other  evidence  in  the  cause.  We  agree 
with  him  in  both  propositions  upon  which  his 
report  is  based,  viz. :  First,  that  the  evidence 
shows  that  it  was  not  the  intention  of  the  parties 
to  limit  the  extent  of  the  ore-right  reserved,  by 
the  capacity  of  any  particular  furnace  then  exist- 
ing, or  by  the  capacity  of  furnaces  made  and 
used  at  the  date  of  the  reservation ;  and  second- 
ly, that  the  words  'at  all  times  hereafter,*  in 
the  second  place  in  which  they  occur  in  the 
deed,  refer  to  the  right  of  selection  of  the  fur- 
nace to  be  supplied,  and  not  to  the  perpetual 
character  of  the  reservation. 

**In  regard  to  the  first  proposition,  without 
repeating  the  argument  of  the  master,  a  few 
additional  considerations  may  properly  be  men- 
tioned in  support  of  his  conclusion.  If  it  be 
true,  as  is  assumed  by  the  plaintiffs  (we  think 
without  sufficient  ground  to  warrant  it),  that 
neither  of  the  parties  contemplated  the  great 
improvements  which  have  been  made  in  the 
smelting  of  iron  and  the  operation  of  furnaces 
since  the  deed  of  9th  of  May,  1786,  it  would  be 
manifestly  inequitable  (unless,  indeed,  the  words 
of  the  deed  require  it  and  present  no  other 
alternative)  to  put  such  a  construction  upon  that 
instrument  as  would  enable  one  of  the  parties  to 
avail  himself  of  these  improvements  while  the 
other  is  precluded.  If  the  plaintiffs  may  draw 
upon  the  ore  banks,  either  for  their  own  use  or 
for  sale  to  others,  as  they  clearly  may,  to  any 
extent  rendered  possible  by  the  increased  capa- 
city of  furnaces  throughout  the  country,  and  the 
consequently  greatly  increased  demand  for  the 
ore,  and  the  defendants  may  not  supply  their  one 
furnace  according  to  the  same  increased  capacity, 
it  must  be  manifest  that  the  right  reserved  by 
Peter  Grubb  is  immensely  diminished  in  value 
by  those  changes  in  the  condition  of  the  business 
which  neither  party  is  said  to  have  foreseen.  For 
that  right  will,  by  reason  of  the  greatly  increased 
quantity  drawn  from  the  ore  banks  and  consumed 
and  sold  by  the  plaintiffs  in  consequence  of  those 
improvements,  be  exhausted  at  a  much  earlier 
day  than  it  otherwise  would  be.  This  considera- 
tion, while  it  may  amount  to  a  hardship,  is  of 
course  no  answer  to  the  plaintifTs*  claim  if  that 
claim  be  supported  by  clear  and  unambiguous 
language  in  the  deed.  But  if  the  words  used  do 
not  necessarily  lead  to  such  a  result,  or  if  there 
be  any  ambiguity  in  the  language  used,  it  is  a  con- 
sideration of  some  weight  in  determining  the 
true  interpretation. 

**  But  we  agree  with  the  master  that  on  the  face 
of  the  deed  there  is  no  ambiguity,  that  it  neither 
indicates  nor  expresses  an  intention  to  fix  the 
furnaces  of  that  day  as  a  certain  and  unvarying 
standard  of  quantity.  The  words  of  the  reser- 
vation are  'the  right  of  digging,  raising,  and 
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hauling  away  a  sufficient  quantity  of  iron  ore  for 
the  supply  of  any  one  furnace  at  the  election  of 
the  said  Peter  Grubb,  his  heirs  or  assigns,  at  all 
times  hereafter.'  It  is  not  said  in  the  deed 
'any  one  furnace  then  built,'  nor  *any  one 
furnace  of  the  capacity  of  furnaces  as  then  made 
and  useQ.'  It  would  have  been  easy  to  have  said 
this  if  this  was  intended.  But  the  words  are 
without  any  such  limitation  or  qualification.  The 
language  used  has  a  much  broader  sweep.  It  is 
« any  one  furnace  at  the  election  of  Peter  Grubby 
his  heirs  or  assigns,  at  all  times  hereafter.^ 

"And  this  brings  me  to  remark  briefly  upon 
the  second  proposition  of  the  master,  that  these 
words  *  at  all  times  hereafter*  refer  to  the  right  of 
selecting  the  furnace  to  be  supplied,  and  are  not 
words  introduced  in  this  place  to  indicate  the 
perpetual  character  of  the  reservation.  As  is 
pointed  out  by  the  master,  the  same  words  had 
already  been  used  for  that  purpose  in  the  pre- 
vious part  of  the  same  sentence,  and  there  was 
no  occasion  to  use  them  again  in  another  part  of 
the  sentence  for  the  same  purpose.  They  had 
already  said  '  saving  and  excepting  unto  the  said 
Peter  Grubb,  his  heirs  and  assigns  forever,  the 
right  at  all  times  hereafter  of  entering  and  dig- 
ging, etc'  When  the  phrase  'at  dl  times 
hereafter'  is  used  a  second  time  in  the  same 
sentence,  it  is  used  after  the  words  *  at  the  elec- 
tion of  the  said  Peter  Grubb,  his  heirs  or  assigns. ' 
The  phrase  was  plainly  intended  to  qualify  those 
words,  and  not  to  qualify  over  again  the  words 
in  the  remoter  part  of  the  sentence.  Such  a 
construction  as  that  contended  for  by  the  plain- 
tiffs appears  to  us  to  be  a  construction  at  once 
unnatural,  ungrammatical,  and  arbitrary.  Un- 
doubtedly words  may  be  transposed  if  it  be 
necessary  to  do  so  in  order  to  give  effect  to  the 
evident  intent  of  the  parties.  Parkhurst  v. 
Smith  (Willes's  R.  332),  cited  by  the  plaintiffs, 
is  an  instance  of  this,  and  in  oiur  own  reports 
Mutter's  Estate  (2  Wright,  314).  But  no  rule 
of  interpretation  would  justify  us  in  transposing 
words  to  create  an  intent  which  does  not  other- 
wise appear  in  tlie  instrument,  nor  to  destroy  the 
natural  sense  which  the  words  of  the  instrument 
and  the  connection  in  which  they  are  used 
plainly  convey.  We  can  see  no  warrant  for 
taking  these  words  out  of  the  position  to  which 
they  have  been  assigned  in  the  deed  by  the  par- 
ties themselves,^  and  putting  them  somewhere  else 
where  they  will  mean  something  totally  different, 
or  where  they  would  produce  a  meaningless  tau- 
tology ;  nor  any  warrant  for  dropping  them  out 
of  the  deed  entirely.  When  the  parties  to  this 
deed  have  said  '  any  one  furnace  at  the  election 
of  the  said  Peter  Grubb,  his  heirs  or  assigns,  at 
all  times  hereafter,'  we  cannot  see  that  they 
intended  anything  else  than  that  which  they  have 
said,  viz. :  that  Peter  Grubb,  and  his  heirs  or 


assigns,  should  have  the  liberty  of  exercising  that 
right  of  election  at  all  times  thereafter. 

**Too  much  stress  has,  we  think,  been  placed 
in  the  argument  upon  the  use  in  the  deed  of  the 
word    'election.'     The   word   in    its   technical 
signification  means  an  obligation  imposed  upon 
a  party  to  choose  between  two  inconsistent  or 
alternative  rights  or  claims,  in  cases  where  there 
is  a  clear  intention  of  the  person  from  whom  he 
derives  one,  that  he  should  not  enjoy  both.    It 
is  of  the  nature  of  an  election  used  in  this  sense 
that  when  once  made  it  is  final,  and  cannot  be 
exercised  again.     But  the  word  is  not  used  in 
any  such  technical  sense  in  this  deed,  but  rather 
in  the  sense  of  'selection'  or  'choice,'  and  in 
no  other  sense.     What  the  grantor,  his  heirs  and 
assigns,  are  to  do  is,  not  to  elect  between  two 
inconsistent  rights  (there  is  but  one  right),  but  to 
elect  from  time  to  time  the  particular  furnace 
with  reference  to  which  the  right  is  to  be  exer- 
cised.    What  was  reserved  was  a  perpetual  right 
to  take  from  the  ore  banks  a  sufficient  supply  for 
^  any  one  furnace,'  and  a  perpetual  right  to 
select  from  time  to  time  the  one  furnace  to  be 
supplied.     It  is  as  if  the  parties  had  said  '  the 
grantor  excepts  and  reserves  out  of  this  grant,  to 
himself,  his  heirs  and  assigns  forever,  the  right  at 
all  times  hereafter  of  entering,  digging,  and  haul- 
ing away  a  sufficient  quantity  of  iron  ore  for  the 
supply  of  any  one  furnace,  the  said  one  furnace 
to  be  selected  or  designated  by  him,  his  hein 
or  assigns,  at  all  times  hereafter;'  that  is,  from 
time  to  time  hereafter  as  often  as  their  interests 
or  wishes  may  lead  them  to  select  or  designate 
the  one  furnace  which  is  to  be  supplied.     '  At 
all  times  hereafter'  means  as  often  as  the  gran- 
tor, his  heirs  and  assigns,  may  choose  to  exer- 
cise the  right  of  designating  the  one   furnace 
to  be  supplied.    These  words  are  totally  incon- 
sistent with  the  proposition  that  the  right  of 
designating  the  furnace  to  be  supplied  is  ex- 
hausted by  a  single  exercise  of  it.    ^ch  a  propo- 
sition cannot  be  successfully  maintained  without 
striking  these  words  out  of  the  deed  in  the  place 
where  they  stand,  and  so  makingfa  new  contract 
for  the  parties  instead  of  the  one  which  they  made 
for  themselves.    Looking  at  the  whole  deed  and 
at  the  particular  words  which  are  the  subject 
of  di^)ute,  and  gathering  the  intent  from  die 
natural  sense  of  those  words  and  the  order  in 
which  they  stand,  we  cannot  see  that  any  odier 
meaning  can  by  any  fair  or  legitimate  method  of 
interpretation  be  extracted  from  them  than  that 
which  the  master  has  found  in  them,  and  it  is 
needless  to  add  anything  further  upon  this  point 
to  the  reasons  which  he  has  assigned  with  so 
much  perspicuity  and  force,  in  his  report,  for  the 
conclusion  at  which  he  arrived. 

"  It  is  quite  plain  that  the  ore-right  reserved 
cannot  be  used  to  supply  two  furnaces  alter* 
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nately,  that  is  that  the  two  furnaces  cannot  be 
operated  at  the  same  time  and  the  ore  supplied 
alternately  to  the  one  or  the  other  of  them  as 
one  or  the  other  of  them  may  be  out  of  blast. 
The  supply  can  only  be  taken  for  one  furnace,  and 
that  furnace  must  be  designated.  The  designation 
may  be  changed  from  time  to  time,  but  not  so  as 
to  enable  the  owners  of  the  tight  to  supply  two 
furnaces  alternately  during  the  same  general 
period  of  time,  or  so  as  to  enable  them  to  evade 
the  restriction  which  is  fastened  upon  the  right. 
*  With  regard  to  the  ore  sold  by  Robeson  & 
Brooke,  in  1855  and  1856,  it  does  not  appear 
from  the  master's  report  under  what  circum- 
stances that  ore  was  sold — whether  it  was  sur- 
plus ore,  remaining  unused  at  the  furnace,  or  ore 
sold  directly  from  the  banks.  It  is  perhaps  im- 
material, for  as  the  defendants  had  no  right  to 
mine  ore  for  the  purpose  of  sale,  neither  could 
they  sell  what  was  mined  for  the  supply  of  their 
furnace.  If  any  such  supply  remained  on  hand  at 
any  time  unused  by  reason  of  the  furnace  being 
out  of  blast  temporarily,  it  was  their  duty  to  have 
'kept  it  on  hand  to  go  toward  the  supply  of  the 
furnace  when  work  was  resumed.  Otherwise  it 
is  clear  that  the  quantity  to  be  taken  from  the  ore 
banks  to  keep  up  the  supply^f  the  furnace  when 
in  blast  again,  would  be  increased  by  just  the 
quantity  they  hsud  sold.  They  have  thus  taken  not 
only  a  sufficient  quantity  to  supply  the  furnace 
while  running  (which  is  the  meaning  of  the  re- 
servation), but  a  certain  other  quantity  which 
they  have  sold,  and  for  this  they  must  account. 

"It  was  objected  by  the  defendants'  counsel 
on  the  argument,  that,  as  it  appears  by  the  evi- 
dence that  one-sixth  of  the  Cornwall  ore  banks 
and  mine  hills  belong  to  Clement  B.  Grubb,  and 
the  heirs  of  Edward  B.  Grubb,  as  tenants  in 
common  with  the  Coleman  family,  these  per- 
sons ought  to  be  made  parties  to  the  present 
proceedings,  before  any  account  is  decreed. 
Certainly  they  would  be  very  proper  parties  to 
participate  in  the  account  which  is  to  be  taken 
partly  for  their  benefit,  but  as  no  objection  to 
their  omission  was  taken  by  the  defendants, 
either  in  their  answer  or  by  way  of  plea  or  de- 
murrer, and  as  the  defendants  have  not  excepted 
to  the  master's  report  upon  this  ground,  we  must 
decline  to  delay  a  decree  for  this  reason.  To 
do  so  would  be  to  open  afresh,  and  perhaps  to 
commence  again  from  the  beginning,  a  ligiiation 
which  has  already  endured  for  more  than  twenty 
years. 

'*  Therefore  let  the  decree  reported  by  the 
master  stand  as  the  decree  of  this  Court." 

The  case  was  then  referred  bock  to  the  mas- 
ter to  state  the  accounts  and  to  report  what  sums 
were  due  by  the  defendants  to  the  plaintiffs  for 
ore  taken  by  them. 

The  master  in  his  supplemental  report  charged 


the  estates  respectively  represented  in  Appeals 
Nos.  109,  no.  III,  and  112,  with  the  amount 
of  ore  unlawfully  taken  from  the  Cornwall  ore 
banks,  and  with  interest  on  the  value  of  the  ore 
from  the  time  it  was  taken. 

To  this  report  Anne  G.  Alden  and  others  ex- 
cepted because  the  master  did  not  report  a  decree 
in  conformity  with  the  prayer  of  their  bill. 

The  parties  represented  in  No.  in  excepted 
because  the  master  disallowed  the  defence  of 
the  statute  of  limitations  to  claims  for  ore  sold 
during  the  lives  of  the  decedents,  and  because  he 
had  allowed  interest  upon  the  claims,  and  because 
he  had  charged  for  the  use  of  ore  taken  and  used 
in  one  furnace  while  the  other  was  out  of 
blast. 

The  parties  in  No.  112  excepted  for  the  last- 
mentioned  reason  alone. 

The  Court  dismissed  the  exceptions  and  con- 
firmed the  report. 

Anne  C.  Alden  and  others  took  this  a^>eal 
(102),  assigning  for  error  the  action  of  the  Court 
in  overruling  their  exceptions  to  the  master's 
report  and  confirming  the  report. 

The  other  appellants  took  separate  appeals,  as 
above  stated. 

G^0rg^g  W,  Biddle  and  F.  W.  Hughes  (with 
them  S.  S,  Hollingsworth  and  Janus  L,  Rey- 
fiolds),  for  the  appellants. 

The  main  question  in  controversy  is  the  extent 
of  the  reservation  in  the  deed  of  May  9,  1786. 
The  undoubted  intention  of  the  parties  to  that 
deed  was  to  lay  down  a  measure  of  quantity 
which  should  be  fixed  and  determinate  for  all 
time  to  come.  That  fixed  measure  of  ore  to  be 
taken  annually  under  the  reservation,  was  the 
capacity  of  a  furnace  in  operation  in  Pennsyl- 
vania at  the  time  of  execution  of  the  deed. 
The  standard  furnace  of  that  day  in  the  United 
States  was  a  charcoal  furnace,  which  went  out  of 
blast  every  autumn.  It  was  furnished  with  ordi- 
nary wooden  bellows  for  blowing  and  was  run 
by  water  power.  The  blast  was  applied  through 
a  single  open  tuyere,  the  only  fuel  was  charcoal, 
and  the  average  production  was  about  thirty  tons 
a  week. 

The  reservation  in  the  articles  of  agreement 
was  measured  by  the  capacity  of  the  furnace  of 
that  day.  The  change  in  the  language  of  the 
reservation  in  the  deed  from  that  in  the  articUs 
was  to  enable  Grubb  to  sell  it  without  first  build- 
ing a  furnace.  In  the  interval  between  the  exe- 
cution of  the  articles  and  the  deed,  the  purchase 
of  the  Patton  furnace  had  fallen  through,  and 
he  was  in  doubt  whether  he  would  build  a  fur- 
nace. The  reservation  in  the  articles  was  for 
iron  ore  to  be  used  at  the  Patton  furnace,  or  a 
furnace  to  be  erected  by  Mr.  Grubb.  Such  a 
right  would  not  be  salable,  and  the  broader 
language  in  the  deed  was  inserted  to  meet  what 
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had  occurred  after  the  articles  were  executed, 
the  consideration  being  the  same. 

The  reservation  is  for  the  supply  of  a  machine 
known  then  as  a  furnace.  The  machine  now 
known  as  2^  furnace  is  a  different  thing,  and  can- 
not be  included  within  the  reservation  because 
called  by  the  same  name. 

Bridge  Proprietors  v,  Hoboken  Co.,  I  Wall.  116. 

The  language  of  the  deed  is  not  unambiguous. 
There  is  room  for  interpretation,  and  all  the 
circumstances  must  be  looked  at. 

Sheppard's  Touchstone,  i,  '"'86. 

Moorhead  v,  Snyder,  7  C.  514. 

Carney  v.  Brook,  23  S.  80. 

Galloway  v.  Wilder,  26  Michigan,  97. 

Clement  v,  Youngman,  4  Wr.  341. 

The  words  **  at  all  times  hereafter**  in  the  deed 
are  mere  conveyancing    surplusage,   and    add 
nothing  to  extent  of  the  grant. 
Williams  on  Real  Property,  135. 
Brookman  v.  Smith,  L.  K.  6  Exch.  291-306. 

The  owners  of  the  ore-right  are  not  entitled 
to  increase  the  extent  of  the  reservation  because 
they  see  fit  to  enlarge  the  size  of  their  furnace. 
The  reservation  is  analogous  to  a  grant  of  es- 
tovers for  a  house,  of  water  for  a  mill,  and  of  a 
way  over  land.  None  of  these  can  be  increased 
by  a  change  in  the  manner  of  using  the  thing 
granted. 

LuttrePs  Case,  4  Rep.  86. 

2  Vernon,  646.  . 

Allen  t/.  Gomme,  1 1  Ad.  &  E.  759  (39  E.  C.  L. 
R.)  215. 

Sharpe  v.  Hancock,  7  M.  &  G.  (49  E.  C.  L.  R.)  354. 

Viner*s  Abridgment,  Grant  II.  13. 

Wood  V,  Saunders,  L,  R.  10  Ch.  Ap.  582. 

Johnson  v.  Rjran,  6  N.  Hamp.  22. 

Carlisle  v.  Cooper,  6  C.  E.  Green,  576. 

Wakely  v,  Davidson,  26  N.  Y,  387. 

Kirkham  v.  Sharp,  i  Wh.  323. 

Jameson  v.  McCurdy,  5  W.  &  S.  129. 

Moore  v.  Schuylkill  Nav.  Co.,  2  Wh.  477. 

Cress  V,  Vanesy,  5  H.  496. 

ComAionwealth  v.  Erie  &  N.  E.  R.  Co.,  3  Casey,  339. 

Soohan  r.  City,  9  Casey,  9. 

Senhowser  v,  Christian  (i  T.  R.  560),  Daud 
V,  Kingscote  (6  M.  &  W.  174),  and  Bishop  v. 
North  (11  Ibid.  418)  do  not  establish  any  dif- 
ferent principle,  but  only  decide  that,  in  con- 
struing the  extent  of  easement,  of  necessity  the 
growth  of  the  art  must  be  taken  into  considera- 
tion. They  do  not  decide  that  it  is  when  the 
extent  of  a  grant,  not  of  necessity,  is  the  ques- 
tion to  be  determined. 

Boslick  V,  Sidebottom,  18  Ad.  &  Ellis,  N.  S.  813 

(83  E.  C.  L.  R.  812). 
S.  C.  in  Exchequer  Chamber,  18  Ad.  &  Ellis,  N.  S. 
829. 

The  jurisdiction  in  equity  rests — 

On  the  power  to  prevent  destructive  waste. 

Demoy  v,  Bronson,  5  Casey,  382. 

Bonaparte  v,  C.  &  A.  R.  R.  Co.,  i  Bald.  205. 

Tarden  v.  P.  W.  &  B.  R.  R.  Co.,  3  Wh.  50a. 

Thomas  v,  Oakley,  18  Yes.  185. 


Unaagst's  Appeal,  5  Sm.  128. 

Gass's  Appeal,  23  Sm.  39. 

Allison  &  Evans's  Appeal,  27  Sm.  221. 
On  power  to  prevent  multiplicity  of  suits. 

Sheetz's  Appeal,  1 1  Casey,  88. 

Mosson's  Appeal,  20  Sm.  26. 
On  power  to  grant  relief  when,  from  compli- 
cation of  interests  and  number  of  parties,  the 
remedy  at  law  is  inadequate. 

Townsend  v.  A«ih,  3  Atkyns,  337. 

Magic  Ruffle  Co.  v.  Elen  City  Co.,  14  Blatcfa.  109. 

Walker  v,  Cheeveir,  35  N.  Hamp.  339. 
James  E,  Gawen^  for  the  appellees. 
This  case  is  not  within  the  equitable  jurisdic- 
tion of  this  Court,  for  there  is  no  averment  of 
irreparable  mischief  in  the  bill,   or  allegation 
that  there  is  no  remedy  at  common  law. 

Grubb  V.  Grubb,  7  Weekly  Notes,  349. 
Tlie  construction  we  contend  for  is  clearly 
founded  upon  the  language  of  the  deed,  which 
is  unambiguous,  and  in  the  plainest  Engli^ 
No  extrinsic  evidence  is  required  to  make  the 
deed  intelligible,  or  to  give  effect  to  every  word, 
clause,  and  sentence.  The  intention  of  the 
parties  is  to  be  sought  for  in  the  deed.  This 
case  is  governed  by  the  cardinal  canon  of  con- 
struction— quoties  in  verbis  nulla  est  amhigdtas^ 
ibi  nulla  expositio^ontra  verba  fienda  est 

Harvey  r.  Vandegrift,  7  Weekly  Notes,  481. 

Wusthoff  V.  Dracourt,  3  W.  240. 

Hannum  v.  West  Chester,  20- Sm.  372. 
The  parties  to  the  deed  were  intelligent  iron 
men,  and  it  is  inconceivable  that  they  did  not 
anticipate  improvements  in  the  reduction  of  ore 
when  they  knew  that  great  advance  in  its  pro- 
duction had  been  made  in  the  past.  If  they  had 
intended  to  put  in  the  deed  a  fixed  number  of 
tons  of  ore,  why  did  they  not  plainly  so  insert  it 
in  the  deed?  According  to  the  language  of  the 
reservation,  the  furnace  to  be  supplied  was  to  be 
*'at  the  election  of  the  said  Peter  Grubb,  his 
heirs  or  assigns.  * '  If  the  construction  contended 
for  on  the  other  side  is  correct,  it  is  difficult  to 
understand  how  the  heirs  and  assigns  are  to  elect 
in  the  future  from  the  furnaces  of  the  past  If* 
right  of  election  is  given  to  A.  and  his  heirs  and 
assigns,  the  heirs  and  assigns  have  the  right  to 
elect  as  well  as  A.  The  election  is  exercisable  . 
**  at  all  times  hereafter,"  which  the  other  side 
very  ingeniously  propose  to  explain  by  disT^ 
garding  that  right,  and  then  to  suppose  that  the 
grantor  did  not  intend  to  use  the  wonh  as  he 
didy  or  that  he  did  not  intend  them  to  convey 
their  evident  meaning.  There  is  no  possible 
right  to  alter  their  collocation,  or  to  strike  them 
out  as  the  verbiage  of  conveyancing. 

If  there  be  ambiguity,  it  is  patent,  and  not 
explainable  by  evidence  dehors  the  deed. 

Addison  on  Contracts,  vol.  i ,  339. 
The  rule  **  contra  proferentem  verba  fortius 
cucipiunter'^  is  to  be  resorted  to  only  when  all 
other  rules  of  exposition  fail.     The  modem  and 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES; 


449 


most  reasonable  rule  is  to  give  the  language  its 
just  sense. 

Taylor  v.  Corporation  of  St.  Helens,  L.  R.,  6  Ch. 
270. 

2  Kent  Com.  556. 
The  cases  cited  on  the  other  side  as  to  estovers, 
etc.  turn  upon  the  terms  of  the  grant  creating 
them,  and  are  inapplicable  to  this  case.  It  is 
not  pretended  that  Peter  Grubb  might  not  have 
made  the  ore-consuming  capacity  of  some  one 
particular  furnace  the  measure  of  the  ore  right ; 
but  it  is  denied  that  he  did  so. 

James  £.  Gowen^  for  appellants  in  109,  no, 
and  112. 

The  appellants  were  charged  with  the  value  of 
ore  consumed  in  Robesonia  Furnace  No.  i,  on 
several  occasions  when  No.  2  was  out  of  blast. 
It  is  contended  that  so  long  as  the  quantity  taken 
did  not  exceed  the  measure  prescribed  in  the 
reservation  of  the  ore  right,  the  disposal  of  the 
ore  was  within  their  discretion.  That  measure 
was  the  quantity  required  to  supply  a  furnace. 
The  right  reserved  by  Peter  Grubb  was  not  an 
easement,  license,  or  privilege  exercisable  upon 
the  land  of  another,  but  an  estate  itself  in  the 
land,  and  every  presumption  is  in  favor  of  un- 
restricted enjoyment.  The  appellants  have  a 
right  to  the  unrestricted  use  of  the  ore  taken  by 
them  under  the  ore  right. 

LuttrePs  Case,  4  Rep.  86. 

Hall  V,  Swift,  33  E.  C.  L.  382. 

Cress  V,  Vamey,  5  Harris,  497. 

Toortellot  v.  Phelps,  4  Gray,  370. 

Even  if  the  ore  must  be  used  in  an  elected 
^umace,  it  can  be  used  in  a  temporarily  elected 
furnace  during  the  temporary  suspension  of  an- 
other furnace  which  had  been  elected,  and  is 
intended  to  be  elected  again.  Assuming  the 
right  of  election,  why  may  not  the  owners  use 
Furnace  A  when  Fiunace  B  is  out  of  blast?  If 
Furnace  No.  2  were  destroyed  by  fire  or  storm, 
could  not  the  supply  of  ore  have  been  imme- 
diately diverted  to  Furnace  No.  i?  For  the 
nght  of  election  is  a  continuous  and  ever-existing 
right.  Did  not  the  proviso  that  "  not  more  than 
one  furnace  should  be  blowing  at  the  same 
time"  mean,  that  the  grantee  could  keep  one  of 
the  two  furnaces  blowing  all  the  time  ? 

James  W.  Paul^  for  the  appellants  in  No.  in. 

The  lapse  of  time  relieves  the  appellants  from 
all  liability  to  account  for  ore  sold  in  1856,  and 
that  tised  in  Furnace  Ko.  i  before  March  x„ 
i860. 

They  were  made  parties  to  these  proceedings 
more  than  six  years  after  the  deaths  of  the  origi* 
nal  defendants,  and  the  accoimt  was  carried 
back  to  a  date  more  than  eleven  years  before 
they  were  made  parties. 

ITie  Court,  it  is  submitted,  should  not  allow 
interest  as  an  element  of  damage  for  taking  pro- 
perty which  was  taken  under  the  firm  belief  that 
Voi^  IX.— 29 


a  legal  right  was  being  exercised.  It  is  inequi- 
table that  the  unaccountable  delay  of  the  plain- 
tiffs should  be  visited  upon  the  estates  of  de- 
cedents in  the  form  of  such  a  heavy  penalty: 
Interest  is  not  an  incident  to  damages  in  actions 
of  tort. 

Lykens  Valley  Coal  Company  v,  Doak,  12  Sm.  236. 
George  W.  BiddU  and  F.  W.  Hughes  (with 
them  S.  S.  Hollingsworth  and  James  L,  Rey- 
nolds)^ for  appellees  in  Nos.  109,  no,  in,  and 
112. 

There  js  no  doubtful  question  so  far  as  the 
disposal  of  the  ore  is  concerned.  Under  the 
reservation  it  is  clear  the  ore  cannot  be  used  in 
any  other  way  tlian  in  a  furnace.  The  supply 
was  for  a  furnace,  which  went  out  of  blast  every 
autumn,  and  continued  so  for  three  months,  and 
there  is  no  possible  right  to  an  alternative  use  of 
the  ore  in  two  or  more  furnaces  during  the  same 
period  of  time.  In  order  to  avail  themselves  of 
the  Statute  of  Limitations  they  should  have 
pleaded  it,  as  there  is  nothing  on  the  face  of  the 
bill  to  show  the  statute  has  run. 

Angell  on  Limitations,  {  295. 
Acquiescence  without  objection  is  a  waiver. 

2  Daniell's  Chancery  Practice,  1542. 
After  waiting  ten  years,  and  contesting  the 
suit  at  every  step,  it  is  too  late,  after  the  entry 
of  a  decree  to  account,  to  attempt  to  set  up  the 
Statute.  Continuing  the  case  without  objection 
estops  them  from  afterwards  setting  it  up. 

In  cases  of  trover,  etc.,  interest  on  the  value 
of  the  property  is  assessed  by  way  of  damages  for 
the  purpose  of  indemnification.  It  is  recover- 
able as  a  matter  of  law. 

Sedgwick  on  Damages,  p.  491. 

Parrott  v.  Ice  Company,  46  N.  Y.  361. 

Andrews  v.  Durant,  18  Id.  496.  ' 

May  3,  1880.  The  Court.  The  above  ap- 
peals are  all  from  the  same  decree.  They  may 
properly  be  discussed  in  one  opinion,  and  will  be 
considered  in  the  order  above  stated. 

Alden's  Appeal,  No.  102.  The  underlying 
question  in  this,  as  well  as  the  other  appeals,  is 
the  proper  construction  of  the  reservation  in  the 
deed  from  Peter  Grubb>  Jr.,  to  Robert  Coleman. 
In  this  appeal  the  particular  question  is,  whether 
the  appellees  in  whom  are  now  vested  the  rights 
reserved  by  the  said  Peter  Grubb,  Jr.,  in  said 
deed^  are  entitled  to  a  full  supply  of  ore  for  a 
modem  furnace,  with  all  the  recent  improve- 
ments of  the  hot  blast,  the  use  of  anthracite  coal 
for  fuel,  of  steam  engine  for  power,  and  with 
three  tuyferes  instead  of  one,  or  whether  they 
are  to  be  restricted  to  sufficient  ore  for  the 
charcoal  furnace  as  it  existed  at  the  time  of  the 
reservation.  The  question  is  important,  as  it 
affects  the  parties,  for  the  reason  that  the  modem 
furnace  will  make  ten  times  as  much  iron  as  the 
old  charcoal  furnace  with  its  cold  blast  admitted 
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by  a  single  tuyere,  the  uncertain  power  of  water, 
and  the  certain  blowing  out  of  the  furnace  in  the 
fall  to  enable  the  men  to  chop  wood  and  make 
charcoal  in  the  winter. 

The  learned  Court  below  held,  affirming  the 
master,  that  the  appellees  were  entided  to  a  sup- 
ply of  ore  for  a  modem  furnace,  that  they  had  a 
right  to  elect  what  furnace  should  be  supplied, 
and  that  the  right  of  election  was  not  exhausted 
by  its  exercise  upon  a  single  occasion.    In  other 
words,  they  could  change  the  furnace  from  time 
to  time,  as  the  exigencies  of  their  business  or 
their   convenience   might    require.    Both    the 
master  and  the  Court  below  have  so  well  vin- 
dicated their  respective  rulings  upon  this  branch 
of  the  case,  that  there  remains  little  to  add. 
We  see  no  ambiguity  in  the  reservation,  nothing 
which  extrinsic  evidence  is  required  or  would 
even  be  permitted  to  explain.    Where  such  is  the 
case,  no  more  unsafe  rule  could  be  adopted  than 
to  search  for  a  meaning  of  the  parties  that  is  not 
doubtful,  and  to  write  into  their  agreements 
matters  which  they  have  left  out.     It  would  have 
been  very  easy  for  Peter  Grubb  and  Robert 
Coleman  when  they  contracted  in  1786  to  have 
placed  a  fixed  limit  upon  this  reservation.    They 
were  both  ironmasters  and  men  of  intelligence, 
and  knew,  or  must  be  presumed  to  have  known, 
just  what  they  were  about.     They  could  have 
limited  their  supply  to  a  fixed  number  of  tons, 
and,  knowing,  as  they  did  the  capacity  of  the  fur- 
naces of  their  day,  they  could  have  agreed  that 
the  annual  consumption  of  one  of  them  at  that 
time  should  be  the  maximum  beyond  which  the 
reservation  shoiild  not  go.    It  is  no  part  of  our 
duty  to  speculate  as  to  why  they  did  not  limit 
the  amount  of  ore  by  a  fixed  standard ;  it  is 
enough  for  us  to  know  that  they  have  not  done 
so.    Yet  if  it  were  necessary,  it  would  not  be 
difficult    to    find  excellent   reasons  why  they 
adopted  a  shifting  standard.    We  must  assume 
that  in  contracting  they  mutually  contemplated 
future    improvements    in    the    manufacture  of 
iron,  or  else  deny   them  average  intelligence. 
Prior  to  1 785  a  marked  advance  had  been  made 
in  England.     There  Smeaton's  cylindrical  blow- 
ing machine  had  already  supplanted  the  rude 
wooden  bellows,  worked  by  water  power  here 
up  to  and  later  than  1 786.     While  it  is  true  that 
the  steam  engine  was  not  applied  to  driving 
blast  in  Pennsylvania  until   1839,  yet  it  had 
been  known  in  England  many  years  before,  and 
was  in  practical,  successful  operation  prior  to 
1 785.     So  as  to  the  use  of  mineral  coal  as  fuel 
for  making  iron.    It  was  not  introduced  here 
until  1839,  but  in  England  it  had  been  used  in 
l.last  furnaces  since  1750.    It  may  be  that  the 
great  abundance  and  cheapness  of  wood  in  this 
country  delayed  for  some  time  the  introduction 
of  mineral  coal  for  such  uses. 


The  reservation  was  of  sufficient  ore  for  one 
furnace  at  all  times  thereafter  forever.  This  was 
a  perpetual  reservation,  or  at  least  for  so  kmg  a 
time  as  the  ore  banks  should  remain  unexhausted. 
This  reserved  to  Peter  Grubb,  his  heirs  and 
assigns,  a  certain  interest  in  the  ore  in  conunon 
with  the  owners  of  the  ore  banks.  At  the  time 
of  the  reservation,  other  furnaces  were  being  ope- 
rated in  the  same  manner  as  the  Berkshire  fin- 
nace  and  using  the  ore  in  substantially  similar 
quantities.  The  ownership  of  the  Cornwall  ore 
banks  has  since  that  time  become  further  sub- 
divided by  death  and  conveyances.  Other  fiir- 
naces  have  been  constructed,  and  all  are  being 
operated  with  the  modem  improvements  and  are 
using  a  correspondingly  increased  amount  of  ore. 
To  allow  them  to  thus  increase  consumption,  and 
yet  to  confine  the  heirs  or  grantees  of  Peter 
Grubb  to  the  quantity  consumed  in  the  old 
charcoal  furnace  of  1 786,  would  be  a  forced  and 
arbitrary  construction  of  the  reservation,  and 
instead  of  carrying  out  the  probable  intention  of 
the  parties,  would  in  our  opinion  be  doing  vio- 
lence to  any  reasonable  view  of  what  they  con- 
templated at  the  time.  It  is  but  just  to  suppose 
they  expected  Peter  Grubb,  his  heirs  and  assigns, 
should  operate  this  one  furnace  as  other  owners 
were  operating  theirs.  There  was  no  essential 
difference  at  the  time  of  the  reservation.  Why 
should  there  be  now?  It  was  manifestly  the 
intention  that  the  reservation  should  be  of  a  cer- 
tain proportion  of  the  ore.  By  allowing  to  the 
appellees  the  same  improvements  in  the  manu- 
facture of  iron  as  are  enjoyed  by  the  a{^)eUants, 
this  proportion  can  be  maintained,  and  it  can  be 
done  in  no  other  way.  These  furnaces  may  be 
compared  to  so  many  candles,  all  lighted  and 
consuming  this  ore  at  the  same  time.  Peter 
Grubb's  candle  bums  no  faster  than  the  others, 
aiKi  while  this  is  the  case  the  appellants  have  no 
just  cause  of  complaint.  If  the  appellants  may 
draw  upon  these  ore  banks  without  limit,  with 
the  use  of  all  the  modem  improvements  by 
means  of  which  the  manufacture  of  iron  is  so 
rapidly  multiplied,  and  yet  hold  the  grantees  of 
this  reservation  to  the  supply  of  the  antiqcated 
charcoal  furnace,  it  is  manifest  the  reseniBtkn 
itself  is  immensely  diminished  in  value,  and  it  is 
only  a  question  of  time,  depending  upon  the  ex- 
tent of  the  ore  banks,  when  it  ^nll  be  entirely 
defeated. 

We  need  not  pursue  this  branch  of  the  case 
further.  We  are  of  opuiion  that  the  reservation 
gives  the  appellees  the  right  to  as  much  ore  as 
will  supply  any  one  furnace  to  be  selected  by 
them,  and  that  the  right  to  select  was  not  ex- 
hausted by  its  exercise  in  a  single  instance.  This 
appeal  is  not  sustained. 

Ferguson's  Appeal,  No.  109.  This  was  an 
appeal  by  the  executors  of  William  R.  White, 
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deceased.     The  l^uned  Court  below  held,  that, 
under  the  reservation  of  said  deed  of  May  9, 
1786,  from  Grubb  to  Coleman — ist.  That  the 
appellants  are  only  entitled  to  a  supply  of  ore  for 
one  single  furnace  selected,  and  cannot,  while 
such  furnace  is  undergoing  repairs,  use  it  in  an- 
other furnace.  2dly.  That  the  appellants  must  use 
ore  in  the  furnace  so  selected,  and  have  no  right 
to  sell  the  same  or  any  part  thereof;  and  that 
for  ore  so  used  they  were  liable  to  account  to 
the  appellees.    A  decree  was  accordingly  made 
against  Nathaniel  Ferguson  and  the  estate  of  the 
said  William  R.  White,  that  they  pay  to  the  ap- 
pellees the  sum  of  I9 12.06  for  ore  used  in  Robe- 
sonia  Furnace  No.  i,  from  June  5, 1867,  to  June 
25,  1867,  and  a  further  decree  against  the  same 
parties  of  132,773.55,  for  ore  used  in  Kobesonia 
Furnace  No.  i,  from  March  13,  1873,  ^^  ^^Y 
24,  1874.    So  far  as  the  above  decrees  were  for 
ore  used  in  Robesonia  Furnace  No.  i,  while  No. 
2  was  undergoing  repairs,  we  think  they  are  cor- 
rect.   Regarding  the  words  in  the  reservation, 
"  a  sufficient  supply  of  ore  for  any  one  furnace," 
as  a  measure  of  quantity,  we  must  interpret  them 
to  mean  so  much  ore,  and  no  more,  as  a  given 
furnace  would  use  in  the  course  of  a  year,  taking 
into  consideration  the  wear  and  tear,  and  the 
necessity  of  its  going  out  of  blast  for  repairs  at 
stated  periods.     No  furnace  can  continue  in 
blast  forever ;  hence,  when  parties  fix  the  capacity 
of  a  certain  furnace  as  a  measure  of  the  quantity 
of  ore,  they  must  be  presumed  to  have  had  in 
view  the  feet  that  every  furnace  must  stop  at 
times,  not  only  for  ordinary  repairs,  but  for 
other  accidents  and  contingencies  to  the  busi- 
ness.    The  use  of  Furnace  No.  2  from  time  to 
time  pending  repairs  to  No.  i,  the  selected  fur- 
nace, was  using  more  ore  than  any  one  furnace 
was  capable  of  doing ;  and  hence  cannot  be  pre- 
sumed to  have  been  in  the  contemplation  of  the 
parties,  as  it  certainly  is  not  within  the  terms  of  the 
reservation.   That  portion  of  the  decree,  however, 
which  charges  the  appellants  with  the  ore  used  in 
Robesonia  Furnace  No.  2,  from  December  31, 
^^T3f  to  May  28, 1874,  rests  upon  different  footing. 
During  all  of  this  last  period  No.  i  was  in  repair, 
and  could  have  been  put  in  blast.    That  this  was 
not  done  was  due  to  the  belief  of  the  appellants, 
as  we  gather  from  the  offer  of  evidence  rejected 
by  the  master,  that  they  had  a  right  to  use  No.  i 
instead  of  No.  2.    That  they  had  no  such  right  is 
manifest.    If,  however,  there  had  been  an  honest 
mistake  here,  the  appellees  have  no  right  in 
equity  to  take  advantage  of  it  unless  they  can 
show  that  they  have  been  injured.    They  have 
not  shown  any  such  injury.    The  appellants  had 
the  right  to  use  the  ore  in  No.  2 ;  had  they  done 
so,  the  consumption  of  ore,  according  to  the 
offer,  would  *'have  been  much  larger  than  was 
consumed  in  No.  i."    It  is  true,  by  using  No.  i 


for  five  months,  it  enabled  the  appellants  to  ope- 
rate No.  2  just  that  much  longer  without  stop- 
ping for  repairs,  and  to  that  extent,  perhaps,  the 
appellees  may  claim  to  have  been  injured.  But 
this  injury,  if  not  within  the  rule  de  minimis,  is 
capable  of  being  defined  in  extent  by  the  master, 
and  may  have  been  more  than  compensated  by 
the  lesser  quantity  of  ore  consumed  by  No.  i. 
The  appellees  must  remember  that  they  are  ap- 
pealing to  the  conscience  of  a  Chancellor,  as 
well  as  seeking  the  enforcement  of  legal  rights, 
and  that,  before  they  can  ask  for  a  decree  in  their 
favor  for  this  particular  ore,  they  must  show 
some  equity  which  would  make  it  unjust  to  with- 
hold it.  We  are  of  opinion  that  the  master 
ought  to  have  heard  and  considered  the  evidence 
referred  to  in  the  seventh  assignment  of  error, 
and  to  this  extent  we  sustain  this  appeal.  The 
right  to  sell  ore  will  be  considered  in  the  next 
appeal. 

•  Appeal  of  Nathaniel  Ferguson  et  al.,  ex- 
ecutors of  William  R.  White,  deceased,  and  of 
Sarah  D.  Robeson,  executrix  of  Henry  P.  Robe- 
son, deceased.  No.  1 10.  This  appeal  raises  two 
questions,  distinct  from  those  already  discussed, 
viz. :  I.  The  right  of  the  appellants,  or  owners 
of  the  ore  right,  to  sell  or  dispose  of  the  ore  so 
taken  by  them  otherwise  than  in  the  supply  of 
the  selected  furnace;  and,  2d,  on  behalf  of  the 
estate  of  said  Henry  P.  Robeson,  the  liability  to 
interest  on  the  amount  charged,  as  the  value  of 
the  ores  taken  between  November  6,  1861,  and 
March  31,  1862. 

Upon  the  question  of  the  sales  of  ore  there  is 
an  obscurity  as  to  the  facts  both  in  the  history 
of  the  case  and  in  the  report  of  the  Master.  Nor 
is  any  additional  light  thrown  upon  this  subject  in 
the  opinion  of  the  Court.  The  learned  Judge 
says:  **  With  regard  to  the  ore  sold  by  Robeson 
and  Brooke  in  1855  and  1856,  it  does  not  ap- 
pear from  the  Master's  report  under  what  cir- 
cumstances that  ore  was  sold, — ^whether  it  was 
surplus  ore  remaining  unused  at  the  fhmace,  or 
ore  sold  directly  from  the  banks.  It  is,  perhaps, 
immaterial,  for,  as  the  defendants  had  no  right 
to  mine  ore  for  the  purpose  of  sale,  neither 
could  they  sell  what  was  mined  for  the  supply  of 
their  furnace." 

We  do  not  assent  to  the  broad  proposition, 
that  the  appellants  had  no  right  to  sell  ore  imder 
any  circumstances.  It  is  conceded  thev  could 
not  supply  the  elected  furnace,  and  at  the  same 
time  sell  additional  ore  from  the  banks.  This 
would  extend  the  reservation  beyond  its  terms, 
and  make  it  as  broad  as  the  grant  itself.  It 
would  be  using  more  ore  than  was  requisite  for 
the  supply  of  one  furnace.  But  the  appellants 
claimed,  and  so  aver  in  their  answer,  that  a  por- 
tion of  the  ore  sold  was  to  make  up  the  ores 
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used  by  them  from  other  mines,  and  the  sched- 
ules in  their  answers  give  the  data  upon  which 
this  claim  is  founded.  If,  as  they  assert,  ores 
from  other  mines  were  mixed  with  the  Cornwall 
ores,  and  so  used  in  their  furnace  to  improve  the 
quality  of  the  iron,  they  would  have  a  right  to 
sell  a  corresponding  amount  of  Cornwall  ore. 
To  illustrate :  if  the  elected  furnace  consumed 
ten  thousand  tons  of  ore  in  any  one  year,  all  of 
which  the  appellants  were  entitled  to  take  under 
the  reservation,  and  it  was  found  that  a  better 
quality  of  iron  could  be  obtained  by  the  mixture 
of  twenty  per  cent.,  say  two  thousand  tons  of 
other  ore,  they  would  hav6  a  right  to  exchange 
that  number  of  tons  of  Cornwall  ore  for  ^ch 
purpose,  or  to  sell  the  same  and  with  the  pro- 
ceeds purchase  the  same  quantity  of  other  ores. 
This  results  from  two  causes :  ist.  The  right  to 
take  a  full  supply  for  the  selected  furnace ;  and, 
2d.  Their  right  of  dominion  or  absolute  property 
in  the  thing  taken.  The  reservation  of  the  ore 
right  was  not  necessarily  connected  with  the  use 
of  the  furnace,  except  so  far  as  it  is  necessary  to 
measure  the  quantity.  The  appellants  are  under 
no  obligation  to  operate  the  furnace  which  they 
may  select.  They  are  entitled  to  select  a  fur- 
nace, and  to  sell  to  the  proprietor  thereof  a  suf- 
ficient supply  from  the  Cornwall  ore  banks. 
They  may  not  sell  to  different  furnaces,  nor 
more  than  a  supply  to  the  selected  furnace,  for 
that  would  exceed  the  reservation.  But  the  ore, 
when  taken  out  under  the  reservation,  and  to  the 
extent  it  authorizes,  is  as  much  the  property  of 
the  appellants  as  the  ore  remaining  in  the  banks 
is  the  property  of  the  appellees.  To  impose 
such  a  restraint  upon  the  use  and  alienation  of 
property,  as  is  here  claimed  by  the  appellees, 
would  require  the  clearest  language  in  the  deed. 
Yet  there  is  not  a  word  in  that  instrument  to 
justify  such  a  claim.  The  appellants  have  an 
absolute  right  of  property  in  the  ore,  the  mo- 
ment it  is  taken  omt  of  the  banks,  subject  to  the 
single  qualification  that  it  must  pass  through 
some  one  furnace  to  be  selected  by  them  for  the 
purpose  of  measuring  the  quantity.  It,  there- 
fore, becomes  of  the  highest  importance  to  know 
under  what  circumstances  the  ore  in  question 
was  sold,  and  for  this  purpose  the  case  must  go 
back  to  the  master.  The  master  finds  sales  by 
Brooke  and  Robeson  from  the  Cornwall  ore 
banks  of  over  six  thousand  tons.  The  answer 
avers  the  use  by  appellants  of  other  ores  at  the 
Reading  Furnace  of  over  one  thousand  tons. 
To  this  extent,  at  least,  they  were  entitled  to  sell 
Cornwall  ore.  The  claim  of  the  appellants  to 
make  up  the  deficiencies  of  former  years  is  not 
sustained.  They  cannot  take  in  one  year  what 
they  might  have  taken  the  previous  year,  but 
neglected  to  do  so.  The  right,  if  not  exercised, 
or  only  partially  exercised  for  any  one  year,  is 


gone  with  the  expiration  of  that  year.  We  arc 
unable  to  see  any  sufficient  reason  why  interest 
should  not  be  charged  against  appellants  upon 
whatever  is  found  against  them  for  excess  of  ore. 
They  have  sold  it  and  received  the  money.  For 
the  purpose  of  complete  indemnity  the  interest 
is  as  essential  as  the  value  itself.  This  point  does 
not  need  elaboration.  To  the  extent  indicated 
this  api>eal  is  sustained. 

Appeal  of  Edward  Brooke  et  al..  No.  iii, 
July  T.  1878.  Appeal  of  Wm.  R.  White  et 
al.9  No.  112.  These  appeals  present  but  a  single 
question  not  already  disposed  of.  The  appel- 
lants have  interposed  the  Statute  of  Limitations. 
This  bill  was  filed  July  15,  1856.  The  answer 
of  Messrs.  Robeson  and  Brooke  was  filed  on  the 
13th  of  October  of  the  same  year.  The  former 
died  March  8,  i860;  the  latter  May  18,  1861. 
The  appellants,  the  executor  and  executrix  of 
said  parties,  respectively,  were  not  made  parties 
to  the  bill  mitil  September,  1867.  This  was  more 
than  six  years  after  the  death  of  their  respective 
testators,  and  if  the  appellants  had  set  up  the 
Statute  by  plea  or  answer  when  they  were  first 
brought  in ,  they  would  have  a  stronger  case.  But 
they  answered  the  amended  bill  in  1873,  and  did 
not  suggest  the  bar  of  the  Statute.  The  record 
shows  no  step  taken  by  the  executors  objeciing 
to  the  revival  of  the  suit  on  the  ground  of  lapse 
of  time.  It  is  too  late  to  do  so  now.  These 
appeals  are  however  sustained  for  other  reasons 
sufficiently  set  forth  in  the  other  cases. 

The  question  of  jurisdiction  alone  remains. 
This  is  common  to  all  the  appeals.  A  motion 
to  quash  was  made  upon  this  ground,  and  Grubb 
V.  Grubb  (7  W.  N.  C.  349)  was  cited  in  support 
of  said  motion.  We  need  not  extend  thisalr^tdy 
protracted  opinion  by  a  discussion  of  this  ques- 
tion. The  distinction  between  Grubb  v.  Grubb 
and  the  case  in  hand,  is  palpable.  The  motion 
is  denied.  We  have  not  considered  it  necessary 
to  refer  to  the  numerous  authorities  cited  on 
either  side.  Few  of  them  have  any  bearing  upon 
the  case.  We  have  been  led  to  our  conclusions 
more  from  the  terms  of  the  reservation  and  its 
surrounding  circumstances,  than  from  the  au- 
thority of  decided  cases  which  are  not  in  point. 

This  cause  came  on  to  be  heard  and  was  argued 
by  coimsel  at  the  last  term  of  this  Court,  held  m 
the  city  of  Philadelphia,  whereupon,  May  3, 1880, 
it  is  ordered  and  adjudged  that  the  decree  be 
affirmed  as  to  AnneC.  Alden  et  al.,  appellants  in  ' 
No.  102,  July  Term,  1878,  and  their  appeal  is 
dismissed  as  to  them  with  costs ;  and  that  said 
decree  be  reversed  as  to  Nathaniel  Ferguson  et 
al.,  appellants  in  No.  no,  July  T.  1878;  Edward 
Brooke  et  al.,  appellants  in  No.  in,  July  T. 
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1878;  and  William  R.  White  et  al.,  appellants 
in  No.  112,  July  T.  1878,  and  that  the  record  be 
remitted  to  the  Court  below  for  further  proceed- 
ings, in  accordance  with  the  principles  indicated 
in  this  opinion. 

Opinion  by  PAXSbN,  J.  Gordon  and  Trun- 
KEY,  JJ.,  dissent  to  the  affirmance  of  Alden's 
appeal. 


May,  *8o,  55.  May  13,  1880. 

Comp  V.  Carlisle  Deposit  Bank. 

Banks  and  banking — Bailment — Depositum — 
Liability  of  bailee  without  reward-^Negligence 
'■^Agency — How  far  representations  of  cashier 
may  bind  bank — Evidence —  When  parol  evi- 
dence not  admissible  to  vary  terms  of  written 
contract, 

A  bank,  whose  ailairs  were  conducted  by  a  board  of 
directors,  and  whose  cashier  was  elected  by  such  board, 
was  accustomed  to  receive  deposits  of  bonds  in  its  vaults 
gratuitously  at  the  risk  of  the  depositors.  Plaintiff  de- 
posited bonds  therein  at  the  solicitation  and  request  of  the 
cashier,  and  received  a  receipt  stipulating  that  the  bonds 
should  be  at  the  owner's  risk.  The  cashier  had  no  power 
from  the  authorities  of  the  bank  to  solicit  deposits  or  make 
representations  as  to  their  safe  keeping,  nor  were  the  au- 
thorities of  the  bank  proved  to  have  any  knowledge  of  this 
specific  transaction.     The  bonds  were  afterwards  lost : 

Held^  that  parol  evidence  of  representations  made  at 
the  time  of  the  transaction  by  the  cashier,  to  the  effect 
that  the  bank  took  as  good  care  of  depositors*  bonds  as  of 
its  own,  and  that  plaintiff  was  all  right,  except  in  csgse  of 
fire  or  burglary,  was  not  sufficient  to  change  the  effect  of 
the  written  receipt  so  as  to  affect  the  bank. 

The  bank  was  in  the  habit  of  paying  the  interest  on 
such  bonds  to  (lepositors,  and  of  collecting  the  amount 
thereof  by  detaching  the  coupons,  sending  uiem  to  other 
banks,  and  obtaining  credit  at  such  banks  for  a  fund  equal 
to  the  value  of  the  coupons.  On  these  amounts  interest 
was  sometimes  paid,  and  upon  them  the  bank  drew  drafts, 
charging  a  small  commission.  It  was  necessary  to  have 
such  credits  to  accommodate  its  customers  with  drafb,  but 
the  whole  amount  realized  from  this  branch  of  business 
was  insufficient  to  compensate  for  the  trouble  of  forward- 
ing the  coupons  2 

Held^  that  the  bank  was,  notwithstanding  this  state  of 
ikctSy  a  bailee  of  the  bonds  without  hire. 

Bonds  so  deposited  with  the  bank  were  placed  in  a 
fireproof  safe,  securely  guarded.  The  cashier  was  a  per- 
son of  good  repute,  and  the  authorities  of  the  bank  had 
no  knowledge  of  any  misconduct  by  him : 

Held^  that  the  authorities  of  the  bank  were  not  bound 
to  examine  packages  so  left  on  deposit,  and  that  there  was 
no  evidence  of  such  negligence  on  the  part  of  the  bank, 
In  the  care  of  such  deposits,  as  to  make  it  liable  in  case 
of  loss  occurring  by  reason  of  the  cashier's  dishonesty. 

Error  to  the  Common  Pleas  of  Cumberland 
County. 

Assumpsit,  by  Samuel  Comp  against  The  Car- 
lide  Deposit 'Bank,  to  recover  the  value  of  cer- 
tain United  States  bonds  deposited  by  plaintiff  in 


defendant's  keeping,  and  lost  while  in  its  cus- 
tody. 

On  the  trial,  before  M'Clean,  P.  J.,  the  fol- 
lowing facts  appeared :  The  corporation  defend- 
ant was  in  the  habit  of  receiving  and  keeping 
bonds  for  the  convenience  of  its  customers  and 
others  without  receiving  compensation  from  the 
depositors.  These  bonds  were  placed  in  a  tin 
box  inside  of  a  burglar-proof  safe,  almost  always 
locked,  to  which  access  could  be  had  only  by  the 
cashier  or  the  authorities  of  the  bank.  The  de- 
fendant was  in  the  habit  of  paying  the  interest 
on  these  various  bonds  directly  to  the  various  de- 
positors. As  the  instalments  became  due  the 
cashier  would  cut  off  the  coupons,  send  them  to 
banks  in  New  York  or  Philadelphia,  obtain  credit 
at  such  banks  for  the  fund  represented  by  such 
coupons,  and  then  use  such  fund  to  draw  drafts 
upon,  charging  the  drawees  a  small  commission. 
It  was  of  advantage  to  the  bank  to  have  such 
funds  to  draw  on  that  they  might  accommodate 
their  customers ;  but  little  or  no  interest  Vas 
paid  thereon,  and  no  indirect  profit  derived 
therefrom  compensated  the  bank  for  the  trouble 
involved  in  forwarding  the  coupons.  Under  the 
charter  of  the  bank  the  directors  had  power  to 
manage  its  affairs  and  appoint  its  cashier.  From 
1863  or  1864  until  1876  one  Hassler  was  the 
cashier.  He  was  a  well-known  man,  and  was 
esteemed  an  honest  and  upright  one  by  the  com- 
munity. On  January  28,  1868,  Hassler  wrote 
nine  letters  to  the  Treasury  Department  at 
Washington,  inclosing  a  number  of  U.  S.  7-30 
bonds,  which  he  wished  to  exchange  for  U.  S. 
S-2o*s  of  1867.  These  transactions  were  ex- 
pressed in  the  letters  to  be  for  private  parties, 
but  not  as  regards  any  of  them  for  Hassler  him- 
self. The  authorities  of  the  bank  defendant  had 
no  knowledge  of  them,  nor  does  any  trace  of 
them  appear  on  their  books,  except  copies  of 
Hassler's  letters,  which  remkin  in  their  letter- 
book.  The  5-2o*s  desired  were  received  and 
receipted  for  by  Hassler,  on  February  14,  1868. 

On  the  following  day,  February  15,  plaintiff 
entered  the  bank  and  asked  Hassler  whether  the 
defendant  exchanged  5-20's  for  7-30*s«  Hassler 
replied  they  did,  whereupon  plaintiff  produced 
I2200  in  7-30's  and  asked  to  have  them  ex- 
changed for  four  I500  5-20*3  and  two  |ioo 
5-2o*s.  Hassler  obtained  the  bonds  desired, 
which  were  some  of  those  received  by  him  from 
Washington  on  the  14th  instant,  and  handed 
them  to  plaintiff,  asking  him  what  he  was  going 
to  do  with  them.  Plaintiff  replied  he  was  going 
to  deposit  them  in  a  bank  near  his  home.  Hass- 
ler then  asked  why  he  did  not  leave  them  on 
deposit  there,  and  insisted  on  his  doing  so,  which 
plaintiff  finally  consented  to  do.  Hassler  then 
drew  up  and  gave  plaintiff  the  following  re- 
ceipt : — 
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Carlisle  Deposit  Bank. 

Caauslb,  Pa.,  Feb.  15th,  1868. 
Received  of  Samuel  Comp,  Esq.,  New  Bloomfield,  Perry 
Co.,  Pa.,  for  deposit  in  the  vault  of  this  Bank  at  the 
risk  of  the  depositor,  the  following  bond  packages,  &c., 
to  be  delivered  on  return  of  this  ticket. 
U.  S.  5-30  Bond  145289  100 

*«       '•      "  iifr5288  100 

"  "  "  78359  500 

"  «  "  78358  500 

«'  «  "  78360  500 

«  "  "  78359  .                   500 

$2200 

J.  P.  Hassler,  Cos, 
Int-  due  July  and  Jan*y. 

Plaintiff  then  said  he  would  run  no  risk ;  he 
would  take  the  bonds.  Hassler  replied,  '*  You 
stand  no  risk  without  there's  burglars  break  in 
and  rob  the  bank,  or  fire  should  take  place  and 
burn  up  the  bank.  The  bank  takes  as  good  care 
of  their  depositors'  money  as  they  do  of  their 
own."  He  then  took  plaintiff  into  the  vault, 
showed  him  the  deposits,  and  importuned  him  to 
leave  the  bonds,  which  plaintiff  finally  agreed  to 
do.  No  special  authority  was  proved  to  have 
been  given  to  Hassler  by  the  authorities  of  the 
bank  to  ask  particularly  for  such  deposits,  nor  to 
make  any  representations  as  to  their  safe  keeping. 
The  transactions  was  not  entered  on  the  books 
of  the  bank  defendant,  nor  did  it  enter  into 
their  working  operations. 

The  5-20  bonds  of  1867  were  redeemed  by 
the  Government  in  1870,  but  the  interest  on 
plaintiffs  bonds  was  duly  paid  him  up  to  and 
including  the  instalment  accruing  in  July,  1876. 
These  payments  were  by  cashiers*  or  tellers* 
checks  on  the  bank  defendant,  all  of  which  were 
duly  honored.  The  amounts  of  these  checks 
were  charged  on  the  books  of  the  bank  defend- 
ant. The  teller  who  signed  some  of  these  checks 
was  Louis  A.  Smith,  a  reputable  and  esteemed 
member  of  the  community.  In  September,  1876, 
Smith  died,  and  Hassler  then  admitted  that  he 
had  conspired  with  deceased  to  defraud  the  bank, 
and  made  various  fraudulent  entries  in  the  books. 
He  was  dismissed  from  office,  prosecuted  for 
embezzlement,  and  finally  committed  suicide. 

In  January,  1877,  plaintiff  went  to  the  bank 
to  collect  his  interest.  The  new  cashier  told  him 
that  the  bank  had  no  such  bonds,  but  on  sight  of 
his  receipt  concluded  that  they  must  be  mislaid, 
and  paid  him  his  instalment  of  interest.  On 
searching,  however,  no  such  bonds  were  found. 
Hassler,  who  was  then  alive,  was  summoned, 
and  stated  that  there  had  been  such  bonds  on 
deposit,  but  he  could  not  tell  what  had  become 
of  them.  Plaintiff  thereupon  brought  this  suit 
against  the  bank  defendant  to  recover  the  value 
of  the  bonds.    Subsequently  the  two  f  100  bonds 


were  found  in  an  open  envelope  between  some 
books  stowed  away  in  a  comer  of  the  bank's  safe. 
These  were  tendered,  to  and  accepted  by  plain- 
tiff, and  a  certificate  to  that  effect  filed  of  record 
in  the  case. 

The  plaintiff  presented,  %n$er  alia,  points  sub- 
stantially as  follows : — 

(i)  **If  the  jurv  believe  that  the  officeis  o< 
the  bank  were  in  tne  habit  of  receiving  Govern- 
ment and  other  bonds,  for  safe  keeping,  with  die 
knowledge  of  the  directors,  and  the  plaintiff 
Comp,  left  the  bonds  in  question  with  the  bank 
for  safe  keeping  at  the  special  instance  and  re- 
quest of  the  cashier,  and  upon  his  solicitation, 
and  the  officers  of  the  bank  were  grossly  negli- 
gent, in  the  care  taken  of  said  bonds,  the  plain- 
tiff may  recover  the  value  thereof  together  with 
interest  thereon  from  January,  1877.*'  Answer. 
*«  There  being  no  evidence  in  the  case  that  the 
cashier  had  any  authority  to  make  such  special 
request  and  solicitation  as  is  embraced  in  this 
point,  and  in  view  of  the  peculiar  circumstances 
of  the  deposit  in  this  case,  the  point  is  not 
affirmed.** 

(2  and  3)  If  the  jury  believe  that  plaintiff 
bought  said  bonds,  either  of  the  bank  or  cashier, 
and  was  induced  to  leave  them  on  deposit  by  the 
cashier's  solicitations  and  representations,  and 
that  they  were  lost  neither  by  burglary  nor  fire, 
the  plaintiff  may  recover.  Refused. 

(4)  "  If  the  jury  believe  that  the  bonds  in  con- 
troversy were  left  with  the  bank  for  safe  keeping 
on  the  15  th  of  February,  1868,  and  were  pur- 
chased by  the  United  States  Government  in  Oc- 
tober, 1870,  and  the  loss  of  the  bonds  was  not 
made  known  to  the  plaintiff  until  January,  1877, 
a  period  of  over  six  years,  during  all  of  which 
time  the  bank  continued  to  pay  the  coupons  and 
premium,  these  are  facts  for  the  consideration  of 
the  jury  in  determining  the  question  of  gross  neg- 
ligence." Answer,  **  There  being  no  evidence 
showing  knowledge  on  the  part  of  the  directois 
or  any  officers  of  the  bank,  except  Hassler  tfie 
cashier,  and  Smith  the  teller,  of  or  concerning 
those  four  lost  or  stolen  bonds  in  their  use  proper 
or  improper,  this  point  is  not  affirmed." 

(5)  "  If  the  bank  received  the  bonds  in  ques- 
tion with  the  understanding  that  they  were  to 
collect  the  coupons  in  Philadelphia  for  the  plain- 
tiff, and  did  collect  them,  and  thus  obtained 
credit  in  city  banks,  upon  which  they  sold  checks 
and  drafls  at  a  premium,  the  bank  would  not  be 
a  bailee  without  compensation,  but  if  it  solicited 
the  deposit,  for  its  own  special  acconunoda- 
tion,  it  would  be  responsible  for  ordinary  neg- 
lect, and  if  the  jury  so  believe,  they  should  find 
for  the  plaintiff."  Answer,  "  Under  the  evi- 
dence in  this  case  this  point  is  not  affirmed." 

(6)  *'If  the  jury  believe  that  the  defendant 
did  not  take  the  same  care  of  the  plaintiffs  bonds 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES." 


455 


as  it  did  of  its  own,  then  the  defendant  is  guilty 
of  such  negligence  as  will  entitle  the  plaintiff  to 
recover.**  Answer.  *' K  the  jury  find  that  the 
four  missing  bonds  were  lawfully  purchased  by  the 
plaintiff  from  Mr.  Hassler,  the  cashier,  on  the  15th 
of  February,  1868,  and  were  deposited  according 
to  the  practice  of  the  defendant  corporation,  it 
was  not  bound  to  take  the  same  care  of  them  as 
it  did  of  its  own." 

(7)  "  I^ J-  !*•  Hassler,  the  cashier,  spontaneously 
and  officiously  proposed  that  the  bank  would  keep 
the  bonds  of  plaintiff,  the  defendant  is  responsi- 
ble in  such  case  for  ordinary  neglect."  Answer, 
**  Any  such  spontaneous  and  officious  act  of  the 
cashier  being  unauthorized  by  the  bank,  it  is  not 
responsible  for  ordinary  neglect." 

The  defendant  presented,  inter  cUia^  the  fol- 
lowing points : — 

(i)  **The  course  of  business  shown  as  regards 
collecting  interest  on  the  bonds  doesnot  imply  any 
consideration  for  keeping  them.  The  defendant 
is,  therefore,  only  liable  for  such  gross  negligence 
as  led  directly  to  their  loss."  Affirmed, 

(2)  *  *  The  uncontradicted  evidence  in  this  case 
being  that  the  bonds  of  the  plaintiff  never  be- 
longed to  the  bank,  that  they  never  entered  into 
its  working,  and  that  they  were  kept  where  the 
bank  kept  its  money  and  valuables,  repels  any 
presumption  of  such  gross  negligence  as  to  ren- 
der the  defendant  liable  for  the  plaintiff's  bonds." 
Answer.  **  If  the  jury  find  that  the  four  missing 
bonds  never  belonged  to  the  bank,  but  were  the 
lawful  property  of  the  plaintiff,  and  never  en- 
tered into  the  working  of  the  bank,  and  that  they 
were  kept  where  the  bank  kept  its  money  and 
valuables,  this  would  repel  any  presumption  of 
such  gross  negligence  as  to  render  the  defendant 
liable  for  such  bonds,  but  the  measure  of  the  care 
is  slight  diligence." 

(3)  **  There  being  no  evidence  in  the  cause  to 
show  gross  negligence  on  the  part  of  the  officers 
of  the  bank,  and  the  uncontradicted  testimony 
being  that  Mr.  Hassler  was  of  high  standing  in 
the  community  until  the  discovery  of  his  fraudu- 
lent conduct,  and  that  he  had  the  confidence  of 
the  community  as  well  as  of  the  directors  of  the 
bank,  the  verdict  of  the  jury  should  be  for  the 
defendant."  Affirmed. 

(4)  <'No  solicitation  by  Mr.  Hassler  to  Mr. 
Comp,to  leave  his  bonds  in  the  bank,  in  the  ab- 
sence of  all  evidence  showing  any  authority  to 
Mr.  Hassler  to  make  any  such  solicitation,  and  in 
the  absence  of  all  evidence  of  any  custom  so  to 
do  known  to  and  acquiesced  in  by  the  directors 
of  the  bank,  will  suffice  to  alter  or  change  the 
terms  of  the  receipt  accepted  and  produced  by 
the  plaintiff,  which  must  be  taken  as  the  contract 
of  the  party."  Affirmed. 

The  Court  charged,  inter  alia .  <•  The  first  m- 
quiry  of  fact  to  be  determined  by  you  is,  who  had 


the  ownership  of  the  bonds  that  Mr.  Hassler 
professed  to  sell  or  exchange.  .  .  .  Were 
they  the  property  of  the  bank?  Were  they  the 
property  of  Mr.  Hassler,  the  cashier?  It  is  ar- 
gued that  his  solicitude  and  importunity  in  hav- 
ing Mr.  Comp  leave  the  bonds  in  the  bank  is 
some  evidence  of  a  dishonest  and  fraudulent  de- 
sign on  the  part  of  Mr.  Hassler  in  dealing  with 
Mr.  Comp  in  the  transaction,  that  Mr.  Hassler 
had  not  the  right  to  offer  and  to  appear  to  pass 
them  to  Mr.  Comp,  if  they  were  the  special  pro- 
perty of  some  of  the  private  customers  of  the. 
bank.  The  argument  of  the  defendant  further 
is,  that  the  four  I500  bonds  may  have  been 
restored  to  the  parties  rightfiilly  owning  them, 
and  that  Mr.  Hassler  appropriated  to  hhnself  the 
7-30  notes  which  the  plaintiff  passed  to  him. 
And  that  the  subsequent  acts  and  conduct  of  Mr. 
Hassler  in  sending  the  plaintiff  the  semi-annual 
returns  of  the  coupons  and  gold  premium  after 
the  four  bonds  had  passed  back  into  the  treasury 
of  the  United  States  and  were  redeemed  as  far 
back  as  the  aoth  of  October,  1870,  are  convinc- 
ing evidence  of  the  fraud  practised  by  him  on 
Mr.  Comp  as  well  as  upon  the  bank,  and  that 
Smith,  the  teller,  was  cognizant  of  and  partici- 
pated in  this  guilty  conduct.     .     .     . 

"  [I  must  instruct  you  then  at  the  threshold  of 
the  case,  that,  if  you  find  the  bargain  of  February 
15,  1868,  tainted  with  fraud  on  the  part  of  Mr. 
Hassler  indisposing  of  property  not  his  own,  nor 
the  bank's,  it  is  a  vicious  thing,  upon  which  the^ 
defendant  cannot  be  held  liable.  You  need  not 
proceed  to  make  the  next  inquiry  in  the  case  if 
the  first  is  determined  by  you  against  the  plain- 
tiff. It  is  a  question  of  fact,  and  the  testimony 
would  seem  to  be  strong  in  support  of  the  de- 
fendant's position  upon  this  stage  of  the  case,  but 
the  inquiry  is  to  be  answered  by  you  from  the 
evidence,  and  you  must  not  be  controlled  by  any 
opinion  I  may  have  expressed  or  may  express 
upon  the  facts.]    .     .     . 

**  [To  conclude,  gentlemen,  if  you  findfrom  the 
evidence  that  the  transaction  of  the  15  th  of  Feb- 
ruary, 1868,  was  a  fraud  and  trick  on  the  part  of 
Hassler,  that  he  had  not  then  the  lawful  control 
of  the  four  missing  bonds,  but  that  his  act  was 
a  sham  and  deception,  your  verdict  will  be  for  the 
defendant.]" 

Verdict  and  judgment  for  defendant.  Plain- 
tiff took  this  writ,  assigning  for  error,  inter  alia^ 
the  refusal  of  plaintiff's  points  above  cited,  the 
affirming  of  defendant's  points  above  cited,  and 
those  portions  of  the  charge  of  the  Court  quoted 
above  within  brackets. 

H,  Newsham  and  W,  A.  Sponsler  (with  them 
Graham  and  Son),  for  plaintiff  in  error. 

The  bank  defendant  is  bound  by  the  represen- 
tations of  the  cashier.  The  principal  is  liable 
for  the  acts  and  declarations  of  his  agent  when 
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made  in  the  discharge  of  an  act  the  agent  is 
authorized  to  perform,  although  he  may  exceed 
the  limits  of  his  express  authority. 

Lancaster  Bank  v,  Irvine,  3  P.  &  W.  850. 

Chestnut  Hill  Tumpike^Co.  v.  Rutter,4  S.  &  R.  II. 

Steamboat  Co.  v,  McCutcheon,  I  Harris,  15. 

Penna.  R.  R.  Co.  v.  Titusville  Plankroad  Co.,  21 
Smith,  355. 

Bissell  z/.  First  National  Bank  of  Franklin,  19  Smith, 

419. 
Merchant's  Bank  «/.  State  Bank,  10  Wall.  645. 
First  Nat.  Bank  v.  Graham,  8  Weekly  Notes,  361. 
Parol  evidence  was  admissible  to  vary  the  terms 
of  the  written  contract. 

Thompson  v.  White,  i  Dallas,  427. 

Irwin  V.  Shoemaker,  8  W.  &  S.  75. 

Overton  v.  Tracey,  14  S.  &  R.  311. 

Hultz  V,  Wright,  16  S.  &  R.  345. 

Oliver  r.  Oliver  &  Bell,  4  Rawle,  141. 

Campbell  v,  McClenachan,  6  S.  &  R.  172. 

Green  v.  Scott,  30  Smith,  88. 

Chalfant  v.  Williams,  11  Casey,  212. 

Mundorff  t/.  Wickersham,  13  Smith,  87. 

Caley  v.  Phila.  &•  Chester  R,  R.  Co.,  2  Weekly 

Notes,  313. 
Lippincott  v.  Whitman,  2  Norris,  244. 
Greenawalt  v,  Kohne,  4  Norris,  369. 
Eilenberger  v.  Mutual  Ins.  Co.,  7  Weekly  Notes, 

Spencer  v,  Colt,  Ibid.  333. 
The  use  by  the  bank  of  the  cut  off  coupons 
made  the  deposit  with  them  of  advantage  to  them. 
They  were,  therefore,  bailees  for  hire,  and  liable 
for  ordinary  negligence. 

Bank  v,  Graham,  29  Smith,  116. 
The  officious  soliciting  by  its  officer  of  the 
deposit  makes  the  bank  liable  for  ordinary  negli- 
gence. 

2  Kent's  Comm.  564. 

Tones  on  Bailment,  54. 
The  bonds  being  purchased  by  the  government 
in  1870,  the  paying  of  interest  on  them  until 
1876  was  itself  evidence  of  gross  negligence  on 
the  part  of  the  bank  authorities,  which  should 
have  been  submitted  to  a  jury. 

No  fraud  was  practised  by  Hassler  on  the  bank 
in  giving  Comp  the  5-20  bonds.  The  bank  can- 
not, therefore,  take  advantage  as  against  Comp 
of  any  fraud  practised  upon  Comp  by  Hassler. 
The  bonds  were  received  or  deposited  by  their 
accredited  agent,  and  they  became  responsible  for 
the  safety  of  them. 

John  Hays  and  Lemuel  Todd^  for  defendant 
in  error. 

The  defendant  could  not  be  bound  by  the 
cashier's  representations.  By  the  charter  he  was 
the  agent  of  the  directors,  not  of  the  corporation. 
BisseU  V.  First  National  Bank  of  Franklin  (19 
Smith,  419)  is  not,  therefore,  applicable.  The 
cashier  was  an  agent  acting  outside  the  scope  of 
his  authority,  and  could  not,  therefore  bind  his 
principal. 

Wharton  on  Agency,  J 

Maul^/uMT.  V,  Rider,  9  Smith,  167.. 

Speer  v.  Evans,  1 1  Wright,  141. 


Ins..  Co.  V.  Robinson,  6  Smith,  256. 

Butcher  v.  Yocum,  11  Smith,  168. 

Fechleyv.  Barr,  16  Smith,  196. 
Parol  evidence  was  incompetent  to  show  a 
different  contract  from  that  contained  in  the  r^ 
ceipt. 

There  was  no  evidence  of  sufficient  compensa- 
tion to  the  bank  from  their  course  of  business  in 
reference  to  the  coupons  to  make  them  bailees 
for  hire  and  liable  for  ordinary  negligence,  and 
there  was  no  evidence  of  gross  negligence  to  go 
to  the  jury.  The  fact  of  allowing  payments  of 
interest  to  continue  until  1876  was  not  such  evi- 
dence. The  immediate  cause  of  loss  was  the 
cashier's  fraud,  and  the  bank's  confidence  in  him 
was  apparently  justifiable. 

Scott  V.  National  Back,  22  Smith,  479. 
The  cliarge  of  the  Court  was  right.  If  the 
5-2o*s  given  by  Hassler  to  plain tifif  belonged 
neither  to  Hassler  nor  the  bank,  but  to  private 
parties,  the  whole  transaction  was  a  fraud  and 
sham,  and  plaintiff  could  not  call  the  bank  to 
account  for  the  fraud  perpetrated  on  him. 

May  24,  1880.  The  Court.  When  the 
plaintiff  left  these  bonds,  he  took  a  receipt  there- 
for, in  which  it  was  declared  they  were  received 
**  for  deposit  in  the  vault  of  this  bank  at  the  risk 
of  the  depositor." 

The  parol  evidence  of  the  declaration  of  the 
cashier  was  not  sufficient  to  change  the  effect  of 
the  written  receipt,  so  as  to  affect  the  banL 
There  was  no  evidence  that  it  was  accustomed  to 
receiving  bonds  for  safe  keeping,  except  at  the 
risk  of  the  owner,  nor  that  the  directors  hadanj 
knowledge  that  bonds  were  lefl  at  the  instance, 
request,  or  solicitation  of  the  cashier.  We  are 
unable  to  discover  any  negligence  in  the  manner 
in  which  the  bank  kept  the  bonds.  They  were 
placed  in  the  vault.  They  were  not  lost  by  outside 
robbery,  but  by  inside  larceny.  Whether  kept 
in  paper  envelope  or  small  tin  box,  in  either  oee 
the  cashier  might  readily  have  had  access  to  them. 
He  was  of  good  repute,  and  no  negligence  can 
be  imputed  to  the  directors  for  retaining  him  in 
his  position.  Having  full  confidence  in  his  in- 
tegrity, they  trusted  him  with  the  property  of  the 
bank.  They  had  no  knowledge  of  any  miscon* 
duct  on  his  part.  They  were  not  bound  to  ex- 
amine packages  left  on  deposit  without  reward, 
to  see  if  the  contents  remained.  The  bank  was 
a  bailee  without  hire. 

It  is  not  necessary  to  consider  the  assignments 
in  detail.    We  discover  no  error. 

Judgment  affirmed.   ' 

Per  Curiam.  Sharswood,  C.  J. ,  and  Green, 
J.,  absent. 
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May,  '80, 179.  May  6,  7, 1880. 

Porter's  Appeal— Bberle's  Estate. 

Advancements — Intention  of  testator  to  convert 
debt  into  advancement — Interest —  Construction 
of  will —  TeckniccU  words. 

In  the  absence  of  a  clear  intent  to  the  contrary,  techni- 
cal words  in  a  will  are  presumed  to  have  been  used  by 
the  testator  in  their  technical  sense. 

This  presumption  will  be  less  easily  overcome  in  an 
artistically  drawn  will  than  in  one  bearing  on  its  face  the 
endence  that  it  was  drawn  by  an  ignorant  testator. 

The  legal  meaning  of  a  technical  word  will  not  be 
affected  by  a  direction  in  the  will  which  is  capable  of  a 
construction  consistent  with  that  meaning. 

A  testator  declared  in  his  will  (which  was  artistically 
drawn)  that  two  notes,  given  to  him  by  a  son  and  a  mar- 
ried daughter,  respectively,  bearing  interest  on  their  face, 
were  **  deemed  by  him  as  advancements  to  the  respective 
drawers  thereof,"  and  he  directed,  further,  "  that  the  said 
notes  be  valued  and  appraised  at  theur  full  amounts  as 
asseis  of  my  estate  in  the  hands  of  my  executors,  and  to 
be  respect*  vely  paid  and  accounted  for,  by  the  respective 
drawers  there*  f,  out  of  their  respective  shares''  in  the  dis- 
tribution of  t^^siator's  estate: 

held  (reversing  the  decree  of  the  Court  below),  that 
this  direction  did  not  indicate  that  the  term  advancement 
was  used  by  the  testator  in  other  than  its  technical  tignifi- 
ca'ion ;  and  that  it  was,  therefore,  error  to  charge  interest 
on  the  note  of  the  daughter  in  the  distribution. 

Appeal  from  a  decree  of  the  Orphans*  Court 
of  Laiicaster  County,  dismissing  the  exceptions 
to  the  report  of  an  auditor,  in  the  matter  of  the 
distribution  of  the  estate  of  Henry  Eberle  dec'd, 
and  confirming  the  said  report. 

The  material  facts  were  as  follows:  Henry 
Eberle  died  Feb.  22,  1876,  leaving  to  stirvive 
him  five  children.  By  his  will,  dated  Oct.  15, 
1875,  ^c  directed,  inter  alia^  as  follows:— 

**  The  note  of  four  thousand  dollars  (#4000)  dated  An- 
gnst  6,  A.  D.  1861,  bearing  interest  at  the  rate  of  five  (5) 
per  cent,  per  annum,  which  I  hold  against  :ny  daughter 
Mary,  and  the  one  of  three  thousand  dollars  ($3000), 
bearing  date  Uie  tame  day,  at  same  rate  of  interest,  which 
I  hold  against  my  son,  Benjamin  F.  Eberle,  are  deemed 
by  me  as  advancements  to  the  respective  drawers  thereof, 
and  I  order  and  direct  that  they  be  valued  and  appraised 
at  their  full  amounts,  as  assets  of  my  estate  in  the  hands 
of  my  executors,  and  to  be  respectively  paid  and  accounted 
for,  by  the  respective  drawers  thereof,  at  the  first  distribu- 
tion of  the  residue  of  my  estate,  out  of  their  respective 
shares  therein." 

The  following  is  a  copy  of  the  note  of  Mrs. 
Mary  C.  Porter,  above  referred  to : — 

One  year  afler  date  I  promise  to  pay  to  Henry  Eberle, 
Sen.,  or  order.  Four  Thousand  Dollars,  without  defalca- 
tion, for  value  received,  with  interest  at  five  per  cent,  per 
annum  nntil  paid.  Witness  my  hand  and  seal  this  sixth 
day  of  August,  One  Thousand  Eight  Hundred  and  Sixty- 
one. 

Mary  C  Porter,    [seal.] 
,    Witnett  t  A.  M.  Hershey. 


The  testator  directed  his  executors,  John  H. 
Zeller  and  his  son  Benjamin  F.  Eberle,  to  sell 
his  real  and  personal  property,  and  directed  the 
proceeds  of  his  residuary  estate,  real  and  per- 
sonal, to  be  divided  in  equal  shares  among  his 
said  five  children.  The  executors  inclitded  in 
the  inventory  the  said  two  notes,  with  interest 
to  date  of  filing  the  inventory.  Subsequently 
Benjamin  F.  Eberle  paid  or  accounted  for  the 
amotmt  of  his  note,  I3000,  with  interest  thereon, 
to  date  of  filing  the  executor's  account,  I2347.91, 
and  the  executors  charged  themselves  with  the 
total  sum  of  |5 347.9 1. 

Mary  C.  Porter  claimed  that  the  principal  of 
her  note  was,  by  the  will  of  her  father,  converted 
into  an  advancement,  and  that,  while  the  prin- 
cipal was  to  be  deducted  from  her  share,  she  was 
not  chargeable  with  interest  thereon. 

Before  the  auditor,  to  whom  the  executors' 
accotmt  was  referred,  it  appeared  that  at  the  time 
this  note  was  given  Mary  C.  Porter  was  a  mar- 
ried woman,  and  that  she  gave  the  note  to  her 
father,  at  his  request,  to  secure  certain  indorse- 
ments made  by  him  for  the  accommodation  of 
her  husband,  George  W.  Porter,  who  died  in 
1863.  The  testator  subsequently  learned  that 
the  note  was  void,  by  reason  of  Mrs.  Porter's 
coverture.  Parol  evidence  was  offered  of  decla- 
rations by  the  testator  in  his  life  time  to  the  effect, 
that,  as  his  daughter  had  not  received  the  money, 
which  was  paid  for  her  husband,  he  did  not  wish 
to  charge  her  therewith,  but  that  to  give  satisfac- 
tion among  his  children  he  would  charge  her 
share  of  his  estate  with  the  principal,  but  not  with 
interest.  The  testimony  was  taken,  but  was  sub- 
sequently excluded  by  the  auditor  as  inadmissi- 
ble. 

The  auditor  reported,  inter  aiia^  as  follows : 
"  The  note  of  Mrs.  Mary  C.  Porter,  having  been 
executed  during  the  lifetime  of  her  husband,  was 
void,  and  being  therefore  entirely  valueless  as  an 
asset  of  the  estate,  there  was  no  mode  in  which 
the  payment  of  the  debt  for  which  it  was  given 
could  be  secured,  but  by  providing  in  the  will 
for  its  deduction  from  her  share  of  his  estate. 
The  testator  has  provided  for  such  a  deduction, 
but  has  he  done  so  in  such  terms  as  to  make  it 
inclusive  of  interest  upon  the  principal? 

"  The  provision.on  that  subject  constitutes  the 
fourth  item  of  the  will,  which  has  already  been 
recited,  and  need  not  now  be  repeated.  Afler 
describing  the  notes,  it  states  that  'they  are 
deemed  by  me  (the  testator)  as  advancements  to 
the  respective  drawers  thereof;'  and  if  this  were 
all  that  was  said  upon  the  subject,  there  could 
imquestionably  be  no  charge  of  interest  upon 
them.  The  item,  however,  does  not  so  end,  but 
proceeds  further  to  provide  *  that  they  (the  notes)  ' 
shall  be  valued  and  appraised  zX  iheWfu// amounts  ^ 
as  assets  of  my  estate  in  the  hands  of  my  execu- 
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tors,  and  to  be  respectively  paid  and  accounted 
for  by  the  respective  drawers  thereof  at  the  first 
distribution  of  the  residue  of  my  estate  out  of 
their  req)ective  shares  therein,' 

'<Now,  an  advancement  being,  as  we  have 
abready  seen,  an  irrevocable  gift  of  the  money 
or  property  which  is  its  subject,  that  money  or 
property  ceases  definitely  thereafter  to  belong  to 
the  donor,  and  of  course  upon  his  death  is  nd- 
ther  to  be  included  in  the  inventory  of  his  estate, 
nor  appraised  as  a  portion  of  its  assets.  It  is  evi- 
dent, therefore,  that  the  testator  has  here  used 
the  term  without  any  distinct  perception  of  its 
technical  meaning ;  and  that  his  intention  in  the 
provision  is  to  be  determined,  not  from  its  use 
alone,  but  from  the  general  scope  and  effect  of 
the  phraseology  employed  to  express  that  inten- 
tion. 

"Whatever  tibe  testator  chose  to  call  these 
notes,  he  had  unquestionably  a  right  so  to  dis- 
pose of  his  estate,  that  the  presumptive  shares 
therein  of  the  respective  drawers  of  the  notes 
should  be  diminished  by  the  amounts  for  which 
they  were  severally  given.  That  he  so  intended 
as  to  the  principal,  is  certain,  and  observing  the 
particularity  with  which,  in  the  final  clause  of 
the  item  under  consideration,  he  has  directed  the 
notes  to  <  be  valued  and  appraised  at  their  ftdl 
amounts  as  assets  of  his  estate^  in  the  hands  of 
his  executors,  and  (so  appraised)  to  be  respec- 
tively paid  and  accounted  for  by  the  respective 
drawersi  thereof,'  it  has  seemed  to  the  auditor 
impossible  to  escape  the  conclusion,  that  the 
diminution  of  the  shares  of  the  drawers  of  the 
notes  was  intended  to  include  interest  as  well  as 
principal. 

**  In  this  distribution,  therefore,  the  share  of 
Mrs.  Mary  Porter  will  be  merely  her  fifth  part 
of  the  residue  of  this  estate,  after  deducting 
therefrom  the  principal  of  her  note  of  August  6, 
1 86 1,  with  interest  thereon  from  that  date  to  the 
time  of  the  filing  of  this  report" 

Exceptions  filed  to  the  report  by  Mrs.  Porter 
were  dismissed  by  the  Court,  Livingston,  P.  J., 
sajring:  «<Wc  have  examined  the  authorities 
cited,  the  will  of  the  decedent,  the  able  report 
of  the  learned  auditor  and  minutes  of  audit,  and 
have  felt  obliged  (though  reluctantly)  to  arrive 
at  the  same  conclusions  presented  to  the  Court 
by  the  learned  auditor.  The  Court  therefore 
overrules  the  exceptions,  and  confirms  the  re- 
port of  the  auditor." 

Patterson,  A.  L.  J.,  dissented  from  the  fore- 
going opinion,  holding  that  the  I4000  to  the 
daughter  of  testator,  Mrs.  Porter,  was  an  ad- 
vancement, and  did  not  carry  interest. 

Mary  C.  Porter  took  this  appeal,  assigning  for 
error  the  above  decree  of  the  Court. 

S.  jr.  Reynolds  (with  hun  H.  C.  JBru^aker), 
for  appellant,  cited — 

Hawkins  on  Wills,  Prop,  ill,  %  5,  7. 


Doebler's  Appeal,  14  Sm.  15. 
Green  v,  Howell,  6  W.  &  S.  203. 
Hail  V.  Davis,  3  Pick.  450. 

J\r.  EUmaker,  D.  G.  EshUman^  and  H,  M. 
Norths  for  appellees,  cited — 
MiM*r*8  Appeal,  4  Wr.  57. 
Oiler  v.Bonebrake,  15  Sm.  338. 
Hi^'s  Appeal,  9  Har.  283. 
Rolasd  V.  Sdinu:k»  5  €w.  135. 
Yamall's  Appeals  20  Sm.  335, 34a 
Provenchere's  Appeal*  17  Sm.  463, 
Gilbert's  Appeal,  4  Nor.  347. 

May  17,  1880.  The  Court.  The  inten* 
tion  of  the  testator  is  the  prevailing  considera- 
tion in  applying  all  rules  of  constructioa.  It  is 
the  intention  of  the  testator  expressed  in  the 
will  that  is  to  govern.  And  this  is  to  be  judged 
of  exclusively  by  the  words  of  the  instrument,  as 
applied  to  the  subject  matter,  and  surrounding 
circumstances.  Parol  evidence  to  show  what 
were  the  actual  testamentary  intentions,  such  as 
his  declarations  of  what  he  had  done,  or  meant 
to  do,  is  inadmissible,  but  it  is  competent  to 
determine  which  of  several  persons  or  things  was 
intended  imder  an  eauivocal  description.  In 
construing  the  autograph  will  of  an  illiterate 
man,  the  meaning  of  technical  language  may  be 
disregarded,  but  no  word  which  has  a  clear  and 
definite  object  may  be  struck  out.  Technical 
words  and  phrases,  although  prima  facie  to  be 
taken  in  their  true  sense,  will  not  be  construed 
so  as  to  defeat  any  obvious  general  intention  of 
the  testator,  since  wills  are  often  prepared  by 
persons  wholly  unacquainted  with  the  precise 
technical  force  of  legsd  words  and  formulas.  In 
seeking  for  the  expressed  intention  of  the  testa- 
tor, his  words  are  to  receive  that  construction 
and  interpretation,  which  a  long  series  of  deci- 
sions has  attached  to  them,  unless  it  is  very  cer- 
tain they  were  used  in  a  different  sense.  These 
oft-repeated  rules  are  recalled  by  the  question 
now  presented. 

This  will  is  artistic,  and  evinces  an  accurate 
use  of  technical  terms.  Hence  the  presumption 
that  the  testator  employed  them  in  their  legal 
sense  will  not  be  so  easily  overcome  as  if  die 
will  bore  on  its  face  evidence  that  it  was  drawn 
by  an  ignorant  man.  Here  is  no  exhibiticmof 
such  illiteracy  as  calls  for  a  departure  from  the 
actual  meaning  of  its  words  to  a  real  or  supposed 
popular  sense,  but  rather  such  skill  as  induces 
belief  that  its  words  which  have  been  iudidally 
defined  were  understandingly  employed. 

An  advancement  is  an  irrevocable  gift,  by  a 
parent  in  his  lifetime,  to  a  child,  on  account  of 
such  child's  share  in  the  parent's  estate.  It  is 
valued  as  of  the  time  of  the  gift.  Therefore  in- 
terest is  not  chargeable  thereon,  unless  there  be 
clear  expression  that  it  shall  carry  interest,  as 
was  the  case  in  Fickes  v.  Wireman  (2  Watts,  314). 
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Statutory  provisions  respecting  advancements  are 
applicable  only  to  the  children  of  intestates. 

When  the  parent  giving  money  to  a  child  takes 
a  note  for  its  repayment,  it  is  a  debt.  If  such 
note  be  void  because  the  maker  was  a  married 
woman,  the  money  is  not  an  advancement.  But 
a  parent  has  power,  by  his  will,  to  turn  a  debt 
into  an  advancement,  and  when  he  does  so  he 
gives  it  all  the  usual  incidents,  one  of  which  is 
that  it  shall  be  valued  as  of  the  date  the  child  re- 
ceived the  money.  It  will  not  continue  a  debt 
as  regards  interest,  and  a  gift  as  regards  princi- 
pal, unless  he  plainly  says  so.  (Green  v,  Howell, 
6  W.  &  S.  203;  Hutchinson's  Appeal,  11 
Wright,  84.) 

In  this  case  the  testator  declared  that  he 
deemed  the  note  he  held  against  his  daughter 
Mary  as  an  advancement,  and  directed  that  it 
be  valued  and  appraised  at  its  full  amount,  as 
assets  of  his  estate  in  the  hands  of  his  executors, 
and  to  be  paid  and  accounted  for  by  her,  at  the 
first  distribution  of  the  residue  of  his  estate,  out 
of  her  share  therein.  In  unmistakable  phrase  he 
turned  the  debt  into  a  gift,  to  be  valued  at  the 
date  of  the  note.  The  word  advancement 
occurs  nowhere  else  in  the  will,  nor  is  there  any- 
thing to  show  it  was  not  used  in  its  legal  sense. 
The  advancement  is  directed  to  be  valued  and 
appraised  at  its  full  amount,  as  assets  for  distribu- 
tion, and  to  be  deducted  from  her  share.  Of 
what  date  shall  it  be  valued  ?  Giving  every  word 
its  proper  meaning,  at  the  date  of  the  gift.  Its 
full  amount  is  the  face  of  the  note,  without 
interest.  To  "be  valued  and  appraised"  has  no 
significance  as  showing  inclusion  or  exclusion  of 
interest;  for  even  if  the  note  were  a  debt,  mere 
appraisement  means  its  amotmt,  either  with  or 
without  interest,  according  to  the  contract.  A 
debt  on  interest  by  contract  or  overdue,  con- 
verted into  an  advancement,  and  directed  to  be 
appraised  as  part  of  the  assets,  is  taken  without 
interest,  imless  otherwise  expressed.  No  case 
has  been  found  to  the  contrary. 

We  are  of  opinion  that  the  testator's  intention, 
expressed  in  his  will,  is  not  doubtful :  but  if  it  be, 
no  rule  of  interpretation  requires  or  permits  the 
well-settled  meaning  of  an  apt  word  to  be  set 
aside  by  a  direction  which  admits  of  a  construc- 
tion consistent  with  that  meaning.  It  was  error 
to  charge  Mrs.  Porter  any  interest  on  the  princi- 
pal sum  of  I4000,  which  was  made  an  advance 
ment  to  her. 

Decree  reversed,  and  it  is  ordered  that  the  re- 
cord be  remitted  to  the  Orphans'  Court  for  fur- 
ther proceeding.    Costs  of  this  appeal  to  be  paid 
by  the  executors  out  of  the  moneys  of  the  estate. 
Opinion  by  TkuNKEY,  J. 
Sharswood,  C.  J.,  and  Greek,  J.,  absent 


I 


Jan.  *8o,  330.  January  6,  1881. 

Jones  v«  Caldwell. 

Wiil^Equiiable  conversion,  what-  will  effect- — 
Absolute  direction  by  testator  to  sell — Effect  of 
provision  that  heirs  may  agree  to  a  division 
among  themselves — Surplusage. 

An  absolute  difection  by  a  testator  to  his  execators  to  ^ 
sell  real  estate  and  dlnde  the  proceeds  among  the  heirs» 
works  an  equitable  conversion;  and  the  addition  of  a 
provision  that  the  heirs  may  agree  to  a  division  among 
themselves,  and  that  the  executors  need  not  then  sell, 
does  not  operate  to  prevent  a  conversion. 

Per  Paxson,  T.  Such  provisioa  is  mert  snrplusi^, 
and  may  he  stricken  from  the  will  without  altering  its 
\effl  efiect.  It  merely  gives  the  heirs  a  right  which  Ih^ 
law  secures  to  them  independently  of  the  wilL 

A  testator  provided  that,  after  his  own  and  his  widow's 
death,  his  executors  should  sell  his  real  estate,  and  that 
the  proceeds  should  be  divided  among  his  heirs;  '*  but  my 
executors  shall  not  be  bound  to  make  such  advertisement 
and  sale,  if  all  the  legal  heirs  or  their  legal  representatives 
shall  agree  to  a  division  of  said  estate  among  themsehres.'^ 
After  the  death  of  the  testatcH*  and  his  widow,  and  beibrt 
sale  of  the  property,  a  judgment  was  recovered  against  one 
of  the  heirs;  a  sale  was  subsequently  made  by  the  execu- 
tor in  accordance  with  the  provision  in  the  will ;  upon  a 
ci^  stated,  setting  forth  the  above  facts : 

HeU  (reversing  the  judgment  of  the  Coort  below),  that 
ft  conversion  had  been  worked,  and  that  the  judgment  had 
pot  attached  as  a  lien  npon  the  land,  and,  therefore,  was 
not  entitled  to  be  paid  out  of  the  proceeds. 

Laird's  Appeal,  4  Weekly  Notes,  473,  followed. 
Neely  v,  Grantham,  8  Sm.  433,  distinguished. 

Error  to  the  Common  Pleas  No.  2,  of  Philadel- 
phia County. 

Case  stated,  wherein  J.  C.  Caldwell  was  plain- 
tiff, and  T.  C.  Jones,  administrator  d,  b.  n^  c. 
/.  a.  of  M.  Aniress,  deceased,  was  defendant, 
setting  forth  the  following  facts :  Michael  An- 
dress  died  June  28,  1 865 ,  seised  in  fee,  inter  alia, 
of  premises  No.  139  Noble  St.  He  left  surviv- ' 
ing  him  his  widow,  five  sons,  and  three  daughters, 
among  whom  was  Mary  B.,  intermarried  with 
Edward  Durrell.  By  his  will,  duly  admitted  to  ^ 
probate,  he  provided,  inter  alia,  as  follows : — 

Item.  After  my  own  and  my  wife's  decease  it  is  my 
will  that  my  executors  shall  dispose  of  all  my  property, 
real,  personal,  and  mixed,  witnout  any  application  to 
Orphans*  Court,  or  make  return  to  any  court  of  this  Com- 
monwealth, other  than  where  collateral  inheritance  tax 
might  occur,  and  I  hereby  authorize  my  said  executors  to 
miuce  legal  deeds  to  the  purchasers  of  any  of  my  real 
estate,  provided  nevertheless,  that  they  shall  publish  in 
two  daily  newspapers,  one  month  dally,  showing  the  time 
and  place  when  the  same  is  to  be  disposed  of,  which  shall 
be  at  puUie  auction,  but  my  executors  shall  not  be  bound 
to  malce  such  advertisement  or  sale,  if  aU  the  legal  heirs 
or  their  l^^al  representatives  shall  agree  to  a  division  of 
said  estate  amongst  themselves,  notwithstanding  the  above 
provision  for  a  sale,  but  this  will  shall  nevertheless  be 
recorded  in  the  Raster  of  Wills'  Office  in  the  City  of 
Philadelphia.  ' 

He  then  provided  for  an  equal  distribution  of 
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his  estate  among  his  children,  after  the  decease 
of  himself  and  wife.  Sophia  Andress,  his  wife, 
survived  him  and  died  Jidy  5,  1878.  On  Sept. 
10,  1874,  J.  C.  Caldwell,  the  plaintiff  here, 
recovered  a  judgment  for  I229  against  Mary 
B.  Durrell,  who  had  since  become  and  still 
remained  a  widow.  Mary  B.  Durrell  died  Oct. 
31,  1876.  On  Nov.  26,  1878,  T.  C.  Jones,  ad- 
ministrator d.  b.  n.  c.  /.  a.  of  Michael  Andress, 
sold  the  testator's  real  estate  at  public  sale,  under 
the  authority  contained  in  the  will ;  and  the  plain- 
tiff released  the  lien  of  his  judgment  upon  the 
house  and  lot  in  Noble  Street,  upon  an  agreement 
made  by  the  administrator  to  retain  out  of  the 
proceeds  enough  to  pay  plaintiffs  debt,  interest, 
and  costs,  provided  that  Mary  B.  Durrell's  in- 
terest in  her  father's  estate  was,  on  Sept.  10, 
1874,  such  that  plaintiffs  judgment,  recovered 
on  that  day,  attached  thereto  as  a  lien.  If  the 
Court  should  be  of  opinion  that  on  the  above 
facts  the  plaintiff  is  entitled  to  judgment,  then 
judgment  for  plaintiff  for  J229  and  interest,  etc. 

The  Court  entered  judgment  for  plaintiff  for 
I304.50 ;  whereupon  defendant  took  this  writ, 
assigning  for  error  the  entry  of  said  judgment. 

J,  A.  Abrams(yr\\h\nmJ,  Z.  Tull),  for  plain- 
tiff in  error. 

The  law  of  Pensylvania  is  that  a  positive  direc- 
tion to  sell  realty  works  an  equitab     conversion, 
and,  therefore,  a  judgment  is  not  a  lien. 
Allison  V.  Wilson,  13  S.  &  R.  333. 
Brolasky  V.  Gally's  Execrs.,  I  Sm.  509. 
Evans's  Appeal,  13  Sm.  183. 

The  provision  that  the  heirs  might  take  the 
realty  as  such,  makes  no  difference. 
Laird*s  Appeal,  4  Weekly  Notes,  473. 

(No  counsel  appeared,  nor  was  any  paper-book 
furnished,  on  the  other  side.) 

January  24, 1881.  The  Court.  The  portion 
of  the  will  of  Michael  Andress  which  is  the  sub- 
ject of  the  present  contention  is  as  follows:  [His 
Honor  then  set  forth  the  provision  of  the  will 
ut  supra,"]  The  will  then  directs  the  proceeds 
of  such  sales  to  be  divided  among  his  eight 
children,  share  and  share  alike. 

The  single  question  for  our  consideration  is, 
whether  the  will  works  a  conversion  of  the  real 
estate.  If  it  does,  the  judgment  obtained  by  the 
defendant  in  error  against  Mary  B.  Durrell,  one 
of  the  testator's  children,  was  not  a  lien  upon  the 
real  estate,  and  the  judgment  entered  by  the  Court 
below  upon  the  case  stated  must  be  reversed. 

An  absolute  direction  to  sell  lands  after  the 
death  of  the  testator's  widow,  and  to  divide  the 
proceeds  among  his  children,  effects  an  equitable 
conversion  thereof  into  personalty,  and  the  in- 
terest of  one  of  the  children  is  not  bound  by  a 
judgment  against  him,  before  a  sale,  as  real  estate. 
(Allison  V.  Wilson,  13  S.  &  R.  330;  Morrow  f^. 
Brenizer,  2  Rawle,  185;  Burr».  Sim,  i  Wh.  252 ; 


Allison  V.  Kurtz,  2  Watts,  185;  Gray  v.  Smith,'3 
Ibid.  289 ;  Simpson  r.  Kelso,  8  Ibid.  247  ;  Hess 
V.  Shorb,  7  Barr,  231 ;  Willing  v>  Peters,  Had. 
287;  Silverthom  v.  McKinster,  2  Jones,  67; 
Parkinson's  Appeal,  8  Casey,  455 ;  Wilson  r. 
Shoenberger,  10  Ibid.  121;  Brolai^y  v,  Gally's 
Exrs.,  I  P.  F.  S.  509 ;  Evans's  Appeal,  13  P.  F- 
S.  183;  McClure.'s  Appeal,  22  Ibid.  414.)  In 
order  to  work  a  conversion,  however,  the  direc- 
tion to  sell  must  be  positive  and  explicit.  It 
must  not  rest  in  the  discretion  of  the  executor, 
nor  depend  upon  contingencies.  A  direction  to 
sell  upon  a  future  contingency  does  not  effect 
an  equitable  conversion  until  an  actual  sale. 
(Nagle's  Appeal,  i  Har.  260;  Bleight  v.  The 
Bank,  10  Bsur,  131 ;  Stoner  r.  Zimmerman,  9 
Harris,  397 ;  Anewalt's  Appeal,  6  Wright,  417; 
Chew  V.  Niddin,  9  Ibid.  84.) 

The  direction  in  the  will  of  Michael  Andress 
to  sell  his  estate  is  as  explicit  as  language  can 
make  it.  Does  the  subsequent  provision,  that,  if 
his  heirs  shall  agree  to  a  division  of  the  estate 
among  themselves,  the  executor  shall  not  be 
bound  to  sell,  operate  to  prevent  a  conversion? 
We  are  of  opinion  that  it  does  not,  for  the  rea- 
son, that  the  provision  referred  to  is  surplusage 
and  may  be  stricken  from  the  will  without  alter- 
ing its  legal  effect.  It  merely  gave  the  heirs  the 
right  to  elect  to  take  the  property  as  real  estate. 
The  law  gives  them  this  right  independently  of 
the  will.  It  is  well  settled  that  where  real  estate 
is  ordered  to  be  sold,  the  parties  interested  in 
the  proceeds  may  elect  to  take  the  land  as  such. 
(Smith  V,  Starr,  3  Wharton,  262  ;  Rice  r.  Bix- 
ler,  I  W.  &  S.  445.) 

The  testator  must  have  intended  a  conversion 
even  in  the  event  of  a  division  of  the  estate 
among  the  heirs  by  agreement.  There  were 
eight  heirs,  and  there  appear  to  have  been  but 
five  separate  properties  of  unequal  values.  Be 
that  as  it  may,  to  have  divided  them  would  have 
required  either  a  sale  between  themselves  or  par- 
tition according  to  law.  The  latter  would  have 
necessarily  involved  an  appraisement  and  sale, 
and  hence  a  conversion.  It  was  held  in  Laird's 
Appeal  (4  W.  N.  C.  473),  that  a  provision  by  a 
testator  in  his  will,  that  any  of  his  sons  may  take 
his  real  estate  at  an  appraisement,  does  not  pre- 
vent equitable  conversion  under  an  explicit  direc- 
tion that  his  real  estate  be  sold  and  converted 
into  money. 

The  foregoing  views  are  not  in  serious  conflict 
with  Neely  v.  Grantham  (8  P.  F.  S.  433).  The 
facts  of  that  case  are  essentially  different.  A  tes- 
tator directed  that  his  wife  should  have  his  man- 
sion farm  for  life,  and  further  ordered :  *  *  it  is  my 
will,  that,  if  any  one  or  two  of  my  children  wi^ 
to  hold  the  mansion  property,  after  two  of  them 
is  of  age,  they  can  do  so  by  agreeing  among 
themselves ;  if  they  cannot  agree,  they  can  get 
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three  disinterested  persons  to  divide  and  agree 
for  them^  the  eldest  to  have  the  first  choice,  and 
each  of  my  children's  share  remaining  in  the 
property,  until  they  arrive  at  twenty-one  years. 
If  in  case  none  of  my  children  purchase  the  old 
mansion,  it  must  be  sold  to  the  best  advantage 
for  the  use  of  my  children,  and  not  until  after 
the  decease  of  my  wife."  An  attachment  in  ex- 
ecution was  issued  against  the  son  and  served  on 
the  executors  as  garnishees.  It  was  held,  that 
the  attachment  bound  the  proceeds  of  the  sale  of 
the  lands  in  the  hands  of  the  executors :  Thomp- 
son, C.  J.,  and  Read,  J.,  being  of  opinion  that 
there  was  no  conversion,  but  that  the  land  was 
bound  as  such  by  the  attachment ;  Sharswood, 
J.,  that  the  order  to  sell  worked  a  conversion, 
and  it  was  bound  as  personal  estate ;  and  Strong 
and  Agnew,  JJ.,  dissented.  It  will  thus  be  seen 
that,  while  three  of  the  Judges  concurred  in  the 
judgment,  though  for  different  reasons,  four  were 
of  opinion  there  was  no  conversion. 

It  must  be  conceded  that  the  distinction  be- 
tween Neely  v.  Grantham  and  the  later  case  of 
Laird's  Appeal,  supra^  is  very  slight.  Yet  there 
is  a  difference.  In  Laird's  Appeal  the  provision 
was  that  any  of  the  testator's  sons  might  take  the 
real  estate  at  the  appraisement.  This  required 
an  agreement  between  the  sons,  as  to  who  should 
take.  They  could  have  so  agreed,  and  the  pro- 
perty could  have  been  taken  without  the  provi- 
sion of  the  will.  In  either  event  there  would 
have  been  a  sale  and  a  conversion  of  the  estate 
into  money,  which  is  precisely  what  the  testator 
intended.  In  Neely  v*  Grantham,  the  provision 
was,  *  *  that,  if  any  one  or  two  of  my  children  wish 
to  hold  the  old  mansion  property,  after  two  of 
them  is  of  age,  they  can  do  so  b  v  s^eeing  among 
themselves;  if  not  agreeing,  they  can  get  three 
disinterested  persons  to  divide  and  agree  for 
them,  the  oldest  to  have  the  first  choice,  and 
each  of  my  children's  share  remaining  in  the  pro- 
perty." This  clause  of  the  will  could  not  be 
stricken  out  without  essentially  changing  its  legal 
effect.  The  right  is  not  given  to  all  the  children 
to  take ;  it  is  to  one  or  two  only,  and  the  eldest 
to  have  the  right  of  choice.  It  is  true  that  the 
children  might  have  dispensed  with  all  this  by 
agreement ;  nevertheless,  rights  are  given  to  a 
portion  of  them,  to  the  exclusion  of  others.  It 
is  not,  as  in  the  case  in  hand,  a  provision  which 
confers  upon  the  children  just  what  the  law  gives 
them  without  the  will. 

Neely  v.  Grantham  does  not  seem  to  have 
been  called  to  our  attention  when  Laird's  Ap- 
peal was  decided.  It  was  not  cited  so  far  as  the 
report  shows,  nor  is  it  referred  to  in  the  opinion 
of  the  Court.  It  appears,  however,  to  have 
been  rightly  decided,  and  does  not  need  quali- 
fication. The  principle  we  regard  as  sound, 
that  where  there  is  a  positive  direction  in  a  will 


to  sell  real  estate,  and  it  is  coupled  with  no  quali- 
fication as  to  a  division  of  the  property  between 
the  heire  other  than  that  which  the  law  gives, 
such  direction  to  sell  works  an  equitable  conver- 
sion. I  do  not  see  that  that  this  interferes  with 
Neely  r.  Grantham ;  if  it  does,  that  case  must  give 
way  to  this  extent  to  the  later  case  of  Laird's 
Appeal. 

The  judgment  is  reversed,  and  judgment  for 
the  defendant  below  upon  the  case  stated. 

Opinion  by  Paxson,  J. 


©ommott  ?Jleas— 2^io. 


C.  P.  No.  I.  Jan.  29,  1881, 

Hurst  V.  Smith. 

Practice — Capias  ad  respondendum — Direction 
of  counsel  indorsed  upon  writ —  When  sheriff 
need  not  regard— A  capic^  against  the  wife 
charged  with  slander  should  include  the  hus- 
band. 

Rule  to  quash  capias  ad  respondendum. 
The  writ  issued  regularly  against  James  Smith 
and  Sarah  Smith,  his  wife.  The  counsel  for 
plaintiff  indorsed  upon  the  writ,  in  writing,  a 
direction  to  the  sheriff:  "Take  only  the  body 
of  Sarah  Smith." 

Winshipf  for  the  rule. 

The  writ  should  be  quashed,  on  the  ground 
that  the  direction  on  the  writ,  ''  Take  only  the 
body  of  Sarah  Smith,"  is  irregular,  as  it  should 
have  been  directed  against  both  husband  and 
wife. 

Hawk  V,  Hannan,  5  Bin.  45. 

Commonwealth  ex  rel,  Helen  Barron  v.  Keeper  of 
County  Prison,  9  Weekly  Notes,  314. 
Meany^  contra. 

The  Court.  The  writ  issued  regularly  from 
the  prothonotary.  What  was  added  by  counsel 
did  not  vitiate  the  writ.  The  sheriff  should  dis- 
regard it. 

Rule  discharged,  with  durection  that  the  wife 
be  discharged  on  common  bail. 
Per  Curiam. 


C.  P.  No.  4.  Feb.  5,  1881. 

O'Connor  v.  Weeks's  Executor,  etc 
Actions  against  executors — Practice — Pleculing 

—  When  plea  of  plene  administravit  will  be 

stricken  off. 

Rule  to  show  cause  why  plea  of  plene  admin- 
istravit  should  not  be  stricken  off. 

Assumpsit,  against  defendant  as  executor  of 
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Mary  B.  Vandyke,  deceased.  The  plaintifT  filed 
a  narr.  containing  the  common  counts,  and  de- 
clared specially  (i)  for  'work  and  labor,  and  (2) 
for  wages  for  services  rendered  to  decedent.  The 
narr.  did  not  aver  a  devastavit. 

The  defendant  pleaded  non  assumpsit,  pay- 
ment, set-off  with  leave,  etc. ;  and  for  a  further 
plea, //fif^  admimstramt, 

Wm.  Herbert  Washington^  for  the  rule. 

The  plea  of  plene  administravH  involves  the 
personal  liability  of  the  executor ;  but  since  the 
Act  of  Feb.  24,  1834,  where  the  narr.  does  not 
charge  a  devastavit^  the  plea  is  irregular^  and 
should  be  stricken  off. 

Act  of  Feb.  24,  1834,  J  37,  I  Purd.  Dig.  426. 
Sergeant's  Executors  v.  Ewing,  6  C.  75. 

Hot  cue  J.  Weeks  ^  contra. 

The  plea  is  necessary  for  the  personal  protec- 
tion of  the  executor. 

The  Court.  We  think  that  piene  adminis- 
travU  is  a  bad  plea  to  this  declaration ;  for  if  a 
judgment  is  obtained,  it  will  not  be  against  the 
executor  personally,  but  against  the  estate. 

Rule  absolute. 

Per  Thayer,  P.  J. 


C.  P.  No.  4. 


Evans  v.  Fries. 


Jan.  22,  1881. 


Landlord  and  tenant — Confession  of  judgment 
under  warrafitin  lease — Conditional  forfeiture 
— Covenant  of  forfeiture  for  non-paynunt  of 
rent  runs  with  the  land. 
Riile  to  open  judgment,  etc. 
On  September  23d,  1878,  the  Fidelity  Trust 
and  Safe  Deposit  Company  leased  the  premises 
No.  2302  Chestnut  Street  to  the  defendant  for 
the  term  of  one  year.  The  lease  provided  that 
the  rent  should  be  payable  monthly  in  advance, 
which  said  rent  the  lessee  agreed  to  pay  regularly 
as  it  fell  due,  or  within  five  days  thereafter,  and 
that  in  default  of  payment  the  lessor  might  re- 
enter, or  at  his  option  enter  judgment  against 
the  lessee  in  an  action  of  ejectment,  •  •  •  without 
appeal,  writ  of  error,  or  stay  of  execution,  and 
that  for  confessing  judgment  the  lease  should  be 
the  warrant.  Su^quently  the  Trust  Company 
sold  the  premises  to  the  plaintiff.  On  Saturday, 
Jan.  I,  1881  (the  day  on  which  the  rent  was 
due),  plaintiff's  agent  called  at  the  defendant's 
house,  when  he  was  informed  by  defendant's 
daughter  that  her  father  and  mother  were  absent, 
and  that  they  would  send  the  rent  on  the  follow- 
ing Monday.  The  depositions  showed  a  conflict 
of  testimony  as  to  whether  a  demand  had  been 
made  by  the  agent  for  the  rent.  On  January  7, 
1 881,  judgment  was  entered  under  the  warrant 
in  the  lease,  and  subsequently  on  the  same  day  a 
tender  of  the  rent  was  made  and  refused. 


Z.  R.  Fletcher^  for  the  rule. 

This  lease  was  made  between  the  Trust  Com- 
pany and  defendant.     The  covenant  is  a  per- 
sonal one,  and  does  not  run  with  the  land. 
Spencer's  Case,  I  Sm.  Lead.  Cas. 

The  Court  will  relieve  a  tenant  from  a  f(»feit- 
ure  when  it  is  the  result  of  accident  or  mistake. 
In  this  case  there  was  not  such  a  demand  as  the 
law  requires.  This  covenant  is  an  authority  to  a 
particular  person  (the  lessor),  and  confers  a  rig^ 
on  no  other  person. 

y.  JI.  Sloan^  contra. 

The  warrant  of  attorney  authorizes  any  person 
to  confess  judgment,  and  the- entering  up  of  Ac 
judgment  is  but  the  enforcement  of  a  le^  right. 
Adam  v.  Clark,  2  Weekly  Notes,  429. 

Thayer,  P.  J.  This  may  be  a  hasA  case,  hot 
there  is  an  express  stipulation  for  a  forfeiture  in 
case  of  a  default  for  five  days. 

The  Coxjrt.    Rule  discharged. 


C.  P.  No.  4,  Not.  20, 1880,. 

Brooke  v.  Harman. 
Judgment-note — Forgery  —  Adoption  ef  forpi 
instrument —  What  acts  of  adoption  estop  frm 
defending  on  ground  of  forgery. 

Rule  to  strike  off  judgment. 

Judgment  was  entered  December  11, 1876,  <m 
single  bill,  under  seal,  dated  December  4,  i%% 
for  I717.29. 

llie  depositions  taken  under  the  rule  ^wed 
the  following  facts:  Harman,  the  defendant, 
being  indebt^  to  the  plaintiff  for  groceries,  his 
daughter  brought  to  the  plaintiff  a  judgment-note 
purporting  to  be  signed  by  Harman.  The  plain- 
tiff, thinking  some  acknowledgment  necessary, 
went  with  the  daughter  before  an  alderman,  and 
to  the  questions  of  the  latter  she  swore  that  she 
had  seen  her  father  sign  the  note.  In  May, 
1877,  the  defendant  called  upon  the  plaintiff  and 
informed  him  that  he  had  just  learned  of  the  ex- 
istence of  the  note.  ''  It  seemed  to  be  a  trans- 
action, that  is,  the  judgment-note,  he  seemed  to 
know  nothing  about;  he  gave  that  as  an  ex- 
cise." He  then  said  that  he  was  raising  some 
money  on  a  house,  and  requested  the  plaintiff  to 
release  the  house  from  the  lien  of  the  judgment, 
promising  to  pay  I2 50  when  he  got  the  monef 
on  the  mortgage,  and  the  balance  as  soon  as  pos- 
sible. The  plaintiff  assented,  and  the  rele«e 
was  filed  of  record  in  June,  1877.  A  few  dajfs 
later  the  defendant  paid  the  plaintiff  f  200  on  ac- 
count of  the  judgment-note,  and  in  August,  IS7^ 
I50  more.  From  that  time  he  took  no  actioB 
imtil  the  taking  of  this  rule.  Hie  daughter  oa- 
fessed  to  the  forgery. 

Andrew  Zone y  Jr.  ^  for  the  rule. 

A,  Mn  Beitler^  contra. 

There  is  no  irregularity  ai4)arent  on  the  fve 
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of  the  record ;  the  rule,  therefore,  should  be  to 
open  the  judgment,  and  let  the  defendant  mto  a 
defence. 

O'Hara  v,  Baum,  I  K.  420. 
Mitchell  on  Motion  and  Rules,  74. 

TTie  acts  of  the  defendant  contradict  the  testi- 
mony of  forgery.  But  assuming  the  note  to  have 
been  forged,  the  defendant  }^,  by  those  acts, 
ratified  the  instrument. 

Garrett  v.  Goner,  6  Wr.  143. 

The  Court.  The  acts  of  the  defendant,  as 
shown  by  the  depositions,  constitute  a  ratification 
of  the  instrument,  and  by  the  operation  of  the 
doctrine  of  estoppel,  estaUish  its  validity  as 
clearly  as  if  a  new  instrument  had  been  executed. 

Rule  discharged. 

Oral  opinion  per  Brigos,  J.  Thayer,  P.  J., 
absent. 


C  P.  No.  4. 


Howell  V.  Bateson. 


Jan.  29, 1881. 


Practice — Ground-rent  in  arrear — Concurrent 
remedies  for-^Distress^^  Covenant, 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

Covenant  sur  ground-rent  deed. 

The  affidavit  of  defence  set  forth  that  the 
plaintiff  had  distrained  upon  the  premises  for 
rent  in  arrear,  but  had  abandoned  the  distress 
and  then  brought  this  action  against  the  terre- 
tenant,  and  further  that  there  were  sufficient 
goods  on  the  premises  at  the  time  of  making  the 
distraint  to  satisfy  the  arrears  due. 

Catteil,  for  the  rule. 

The  remedy  is  cumulative.    It  is  in  the  plain- 
tifTs  option  to  abandon  the  distress,  and  pro- 
ceed against  the  terre-tenant. 
Royer  v.  Ake,  3  P.  &  W.  461. 

Bickeif  contra. 

The  plaintiff,  having  begun  the  distress,  can- 
not abandon  it  without  showing  it  to  be  unpro- 
ductive. 

Quinn  v.  Wallace,  6  Wharton,  467. 

The  Court.    Rule  absolute. 


(!^i^]bans'  Court. 


Dec.  21, 1S80. 
Lindsay's  Estate. 
Bill  of  reoiem — Act  of  Oct,  Jj,  1^40 — 
Limitations, 
Sur  petition  for  review  and  answer. 
The  petition  of  Elizabeth  B.  Craige,  admin- 
istratrix d.  b.  n.  of  the  estate  of  J.  Lindsay  |  July  5^  1869.    The  final  account  of  the  execu- 


Craige,  set  forth:  that  John  Lindsay  died  in 
1842,  leaving  a  will  appointing  Evans  Rogers 
and  Charles  Waters  executors,  and  by  it  be- 
queathed, inter  alia^  a  legacy  of  ^^500  to  J. 
Lindsay  Craige.  Charles  Waters  having  died, 
Evans  Rogers,  surviving  executor,  filed  three 
accounts  of  administration  of  Lindsay's  estate : 
the  first  in  February,  1847,  confirmed  absolutely 
in  August,  1847;  the  second,  in  January,  1865, 
was  referred  to  an  auditor,  whose  report  was 
duly  confirmed ;  and  the  third  in  April,  1870, 
and  confirmed  in  May,  1870,  on  the  statement 
of  Maria  H.  Waters,  the  residuary  legatee,  that 
she  was  the  only  person  interested  in  the  de- 
cedent's estate,  and  that  she  was  satisfied  of  the 
correctness  of  the  account,  which  statement  was 
supported  by  the  affidavit  of  one  of  the  account- 
ants ;  whereas  the  legacy  of  J500  to  J.  Lindsay 
Craige  had  never  been  paid.  T^is  misrepresenta- 
tion arose  from  the  fact  that  Craige  had  been 
long  missing,  and  from  the  belief  that  he  had 
died  in  the  lifetime  of  John  Lindsay,  the  testa- 
tor, and  therefore  the  gift  had  lapsed.  The 
balance  was  accordingly  awarded  and  paid  over 
to  the  said  Maria  H.  Waters,  residuary  legatee, 
by  the  surviving  executor,  Evans  Rogers,  and  on 
petition  he  was  duly  discharged.  Evans  Rogers 
died  in  1870. 

The  petition  prayed  in  substance  for  a  citation 
to  show  cause  why  the  decree  should  not  be 
opened,  and  the  matter  of  the  said  legacy  be 
passed  upon. 

An  answer  was  filed  by  the  executors  of  Evans 
Rodgers,  deceased,  suggesting  that  as  more  than 
five  years  had  el2q:^ed  since  the  confirmation  of 
the  last  account  filed  by  Evans  Rogers,  surviving 
executor,  by  force  of  the  Act  of  October  13, 
1840,  this  Court  has  no  jurisdiction  to  entertain 
a  bill  of  review ;  and  further,  that  even  if  the 
five  years  had  not  elapsed,  the  balance  being 
actually  paid  over  and  discharged  by  the  execu- 
tor, this  case  was  brought  within  the  said  Act. 

If,  M,  Decherty  for  petitioner. 

^,  L.  Ashhursty  contra. 

December  31,  1880.  The  Court.  This  ap- 
plication sets  forth  an  error  upon  the  face  of  the 
record,  resulting  from  alleged  fraud  or  negli- 
gence, whereby  a  decree  of  confirmation  and 
distribution  was  procured  without  any  audit  of 
the  account.  The  fraud  consisted  in  a  statement 
by  the  residuary  legatee  that  she  was  the  only 
person  interested  in  the  decedent's  estate,  and 
that  she  was  satisfied  of  the  correctness  of  the 
account,  which  statement  was  fortified  by  the 
affidavit  of  one  of  the  accountants ;  whereas  a 
legacy  of  #500  due  to  the  petitioner's  intestate 
had  never  been  paid.  This  legacy  was  payable 
on  the  death  of  the  life  tenant,  whiich  took  place 
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tors  was  confirmed  May  20,  1870.  It  was  not 
shown  that  the  legatee  was  under  any  disability 
at  the  time  of  the  vesting  of  the  legacy,  nor 
that  access  to  the  knowledge  of  the  gift  was  not 
as  open  to  him  then  as  afterwards,  while  it  was 
shown  that  the  misrepresentation  arose  from  the 
circumstance  that  he  had  been  long  missing,  and 
from  an  apparently  well-founded  belief  that  he 
had  died  in  the  testator's  lifetime. 

The  Act  of  13th  October,  1840,  §  i,  which 
gives  a  rehearing  in  five  years  after  the  final  de- 
cree confirming  the  account  of  an  executor,  ad- 
ministrator, or  guardian,  upon  a  petition  specific- 
ally setting  forth  errors  in  such  account,  concludes 
with  the  proviso,  *«That  this  Act  shall  not  ex- 
tend to  any  cause  when  the  balance  found  due 
shall  have  been  actually  paid  and  discharged  by 
any  executor,  administrator,  or  guardian."  It 
declares  that  "such  relief  shall  be  given  as  equity 
and  justice  may  require,"  and  hence,  as  was  said 
inGreen'sAppeal(9P.  F.  Sm.  235),  the  rules  of 
construction  which  have  been  applied  to  it,  are  such 
as  have  governed  as  to  bills  of  review  in  the  Court 
of  Chancery  ever  since  the  time  of  Lord  Chan- 
cellor Bacon.  The  purpose  of  the  Act  was  two- 
fold, to  make  as  a  matter  of  right  what  had  been 
before  a  matter  of  favor,  and  to  limit  the  time 
within  which  the  Court  might  act.  The  errors 
whosei  correction  is  a  matter  of  right  are  errors 
of  law  apparent  on  the  face  of  the  record,  or 
which  are  shown  by  new  matter  arising  since 
the  decree.  The  correction  of  errors  disclosed 
by  newly  discovered  proofs  which  could  not 
have  been  used  at  the  hearing,  is  a  matter  of  dis- 
cretion with  the  Court.  ^Riddle's  Estate,  7  Har. 
431;  Hartman's  Appeal,  12  Cas.  70;  Green's 
Appeal,  9  P.  F.  Sm.  235;  Kinter's  Appeal,  12 
P.  F.  Sm.  318.) 

Three  things  may  be  observed  of  this  Act : 
(i)  ITiat  while  it  compels  relief  for  the  errors 
which  have  been  specified,  it  does  not  exclude 
the  discretion  of  the  Court  in  granting  relief  for 
errors  which  are  not  apparent  upon  the  face  of 
the  record,  or  where  no  new  matter  is  averred. 
This  is  sufficiently  shown  in  George's  Appeal 
(2  Jones,  260);  Bishop's  Appeal  (2  Cas,  470); 
Whelen's  Appeal  (20  P.  F.  Sm.  410).  In  the 
first  of  these  cases,  it  is  said :  **  Where  it  is 
shown  an  injurious  mistake  exists,  though  in  part 
ascribable  to  the  party  averring  it,  we  do  not 
think  the  Orphans'  Court  ought  to  be  deterred 
from  its  correction  by  the  sole  fact  that  it  is  not 
apparent  in  the  unassisted  record."  **A  bill  of 
review  is  never  allowed  to  stand  on  strict  law  and 
against  equity."  (Stevenson's  Appeal,  8  Cas.  324.) 
(2)  That  the  correction,  whether  as  a  matter  of 
right  or  of  favor,  can  be  made  only  within  five 
years  after  the  date  of  the  decree.  (Kinter's  Ap- 
peal, supra,  322  ;  Neill's  Appeal,  37  Legal  Intel. 
148.)    (3)  That  "  the  balance  found  due"  must 


be  of  an  account  which  has  been  actually  litigated. 
Under  this  heading  may  be  grouped  the  cases  in 
which  it  has  been  held  that  the  confirmation  by  the 
Orphans'  Court  of  an  administration  account  is 
not  conclusive  as  to  n:iatters  of  distribution,  nor  as 
to  debts  with  which  the  accountants  had  charged 
themselves  as  assets  of  the  estate.    Thus,  in  Rit- 
tenhouse  v.  Levering  (6  W.  &  S.  190),  a  dis- 
tributee, who  was  chaiged  as  a  debtor  in  the 
account  and  inventory,  was  allowed,  in  an  action 
brought  to  recover  his  share  of  the  estate,  to 
prove  that  he  was  not  so  indebted.     In  Foulk  p. 
Brown  (2  W.  214)  it  was  held  that  the  decree 
of  the  Orphans'  Court  could  have  no  bearing  on 
the  question,  in  another  court,  as  to  the  amount 
due  to  a  legatee.     But  these  and  kindred  cases, 
which  are  collected   in  Keech  v.  Rinehart  fio 
Barr,  240),  were  decided  upon  the  ground  that 
the  administration  account  simply  ascertains  die 
net  balance  of  the  administered  estate  which  re- 
mains in  the  hands  of  the  accountant,  and  that 
the  usual  method  of  enforcing  distribution  was 
by  an  action  at  common  law.     Under  the  pres- 
ent practice  of  the   Orphans*  Court,  however, 
this  reasoning  and  these  authorities  do  not  apply. 
It  cannot  now  be  said,  as  in  Rittenhouse  v.  Lev- 
ering {supra),  that  '*the  Court  do  not  under- 
take to  ascertain  who  are  the  heirs,  or  what  pro- 
portion each  is  entitled  to,"  because  the  work  of 
distribution  is  now  assumed  by  that  Court  and 
necessitates  such  inquiry.     Even  under  the  old 
methods,  it  was  admitted,  in  the  case  last  cited, 
that  if,  upon  petition,  the  Court  had  proceeded 
to  award  distribution,  and  had  given  notice  to 
the  parties,  the  result  would  have  been  different. 
This  was  repeated  in  Flory  r.  Becker  (2  Barr, 

472). 

But  an  accountant  is  not  protected  by  the  Act 
of  1840,  where  the  balance  in  his  hands  has 
been  fixed  and  the  distribution  made  solely  upon 
the  agreement  of  the  parties.  It  cannot,  in  that 
case,  be  said  that  the  balance  has  been  **  found 
due,"  yet  it  is  only  to  such  a  balance  that  the 
proviso  of  the  Act  relates.  (Whelen's  Appeal, 
supra,)  We  have  felt  this  to  be  the  difficultj 
in  the  present  case.  We  think,  however,  that, 
outside  of  the  Act  of  1840,  we  have  a  safe 
standard  in  the  limitation  of  seven  years  for- 
merly prescribed  for  the  issuing  of  writs  of  error, 
and  which,  by  analogy,  was  held  to  govern  biDs 
of  review  where  no  positive  rule  was  laid  down 
by  the  Legislature.  (See  Baggs's  Appeal,  7  Wr. 
512 ;  Story's  Eq.  PI.,  sec.  410.)  The  effect  of 
the  disallowance  of  her  prayer  will  be  simply  to 
relegate  the  petitioner  to  her  action  upon  the  ^^ 
funding  bond  taken  by  the  executors,  which  wifl 
afford  her  an  ample  remedy.  (Given's  Estate,  6 
W.  N.  C.  434.) 

The  petition  is  dismissed. 

Opinion  by  Ashman,  J. 
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Jan.  »8o,  356.  January  7,  1881. 

Owen  V.  Western  Saving  Fund. 

Statute  of  Limitations — Time  from  which  it  be- 
gins to  run — Recorders  of  Deeds — Liability 
for  giving  a  false  certificate  of  search —  When 
the  statute  will  be  a  bar  to  an  action  for. 

In  an  action  upon  the  case  against  a  Recorder  of  Deeds 
for  negligently  giving  a  false  certificate  of  search,  where 
no  fraud  is  alleged,  the  Statute  of  Limitations  begins  to 
run  from  the  time  when  the  search  wa^  given,  and  not 
from  the  discovery  of  its  falsity. 

As  far  as  the  running  of  the  statute  is  concerned,  there 
is  no  distinction  between  torts  arising  from  contract,  and 
those  which  arise  from  official  malfeasance. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Case,  by  the  Western  Saving  Fund  Society  of 
Philadelphia  against  Joshua  T.  Owen,  late  Re- 
corder of  Deeds  for  the  city  and  county  of 
Philadelphia,  for  negligently  and  carelessly  cer- 
tifying that  there  were  no  unsatisfied  mortgages 
of  record  in  his  office  on  certain  premises  on 
Arch  Street  in  said  city.  Pleas  (i)  Not  guilty. 
(2)  Actio  non  accrevit  infra  sex  annos. 

The  following  was  agreed  upon  as  a  case 
stated  for  the  opmion  of  the  Coiurt :  By  inden- 
ture of  mortgage,  dated  the  13th  day  of  August, 
1836,  one  Jacob  S.  Rose,  being  the  owner  of 
the  property  hereinafter  mentioned,  conveyed 
to  Brittain  Cooper  in  mortgage,  to  secure  the 
payment  of  six  thousand  dollars  in  one  year, 
with  interest,  certain  premises  described  as 
being  situated  on  the  south  side  of  Mulberry 
Street,  at  the  dbtance  of  one  hundred  and  forty 
feet  west  of  Eleventh  Street,  in  the  city  of 
Philadelphia,  containing  in  front  twenty  feet, 
and  extending  in  depth  one  hundred  ana  forty- 
one  feet,  lliis  mortgage  was  on  the  same  day 
duly  recorded  at  Philadelphia,  ia  Mortgage 
Book  S.  H.  F.  No.  2,  page  283,  etc. ;  and  by 
four  assignments,  duly  recorded  in  the  same 
office,  the  said  mortgage  subsequently  became 
vested  in  Caspar  W.  Pennock. 

By  an  ordinance  of  Councils  of  the  City  of 
Philadelphia,  approved  the  8th  day  of  Decem- 
ber, 1853,  Section  i,  it  is  enacted,  '*That 
Cedar  Street,  High  Street,  Mulberry  Street, 
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and  Sassafras  Street,  shall  be  hereafter  named 
and  called  respectively.  South  Street,  Market 
Street,  Arch  Street,  and  Race  Street." 

By  deed  dated  January  2,  1855,  duly  recorded 
in  the  same  office,  the  said  premises  became 
vested  in  Robert  McGrath. 

In  the  month  of  November,  1867,  the  plain- 
tiffs, being  so  requested  by  McGrath,  agreed  to 
loan  him  the  sum  of  Ji 2,000  on  the  security  of 
a  first  mortgage,  to  be  executed  by  him,  of  the 
premises. 

The  plaintiffs  thereupon  applied  to  the  de- 
fendant, who  was  the  Recorder  of  Deeds  of 
Philadelphia  County  (and  whose  term  extended 
from  November  29,  1866,  to  November  29, 
1870),  to  certify  any  unsatisfied  mortgages  upon 
the  premises,  given  by  the  said  Jacob  S.  Rose, 
from  August  i,  1836,  to  September  i,  1844,  the 
said  premises  being  described  as  situate  *  *  on  the 
south  side  of  Arch  Street,  one  hundred  and  forty 
feet  west  of  Eleventh  Street,  containing  in  front 
twenty  feet,  and  extending  in  depth  one  hun- 
dred and  forty-one  feet." 

Upon  receipt  of  the  fee  demanded  therefor, 
the  defendant's  clerk  did,  on  the  4th  of  Novem- 
ber, 1867,  certify  under  the  defendant's  seal  of 
office,  that  there  were  no  unsatisfied  mortgages 
of  the  above  premises.  On  the  faith  of  this 
certificate,  the  said  sum  of  J  12,000  was  loaned 
to  McGrath  on  the  security  of  his  supposed  first 
mortgage,  whjch  was  executed  to  the  plaintiffs 
and  duly  recorded. 

The  defendant's  certificate  was  based  on  a 
search  made  from  a  private  working  index,  com- 
piled for  the  convenience  of  a  former  Recorder 
of  Deeds,  wherein  the  mortgagor's  name  appears 
as  Jacob  S.  Ross.  The  official  index,  however, 
correctly  discloses  the  mortgage  by  Jacob  S. 
Rose. 

The  interest  upon  the  plaintiffs'  mortgage  of 
^12,000    was  regularly  paid    until    the    year 

1876,  when,  default  being  made,,  proceedings 
were  instituted  by  the  plaintiffs  on  the  said 
mortgage,  the  premises  exposed  to  sale,  and 
purchased  by  them  on  the  3d  of  December, 

1877,  for  $5000,  and  a  sherilFs  deed  therefor 
duly  acknowledged  and  delivered. 

After  the  plaintiffs  had  thus^  acquired  title, 
they  were  notified  by  the  holders  of  the  Rose 
mortgage,  that  six  months'  interest  tliereon  was 
unpaid.  This  was  the  first  notice  that  the  plain- 
tiffs had  of  the  existence  of  the  prior  mortgage. 

It  subsequently  appeared,  that  up  to  that  time 
interest  had  been  regularly  paid  upon  this  Rore 
mortgage,  and  its  existence  concealed  from  the 
plaintiffs.  Proceedings  were  then  instituted  on 
the  same  against  Jacob  S.  Rose,  defendant,  and 
the  present  plaintiffs,  terre-tenants,  in  which 
judgment  was,  on  March  19,  1878,  obtained  fcr 
^5003.20,  and  a  levari  faciei  issued,   under 
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which  the  premises  were  to  he  sold  on  the  ist 
Monday  of  May,  1878,  and  to  avoid  such  sale 
the  present  plaintiffs,  on  the  23d  day  of  April, 
1878,  paid  to  the  attorney  for  the  plaintiffs  in 
such  suit  the  sum  of  f  505 1.26. 

On  May  4, 187.8,  this  writ  was  issued,  and  the 
defendant  pleaded,  inter  alia^  the  Statute  of 
Limitations. 

If,  upon  the  above  facts,  the  Court  should  be 
of  opinion  that  the  plaintiffs  are  entitled  to  re- 
cover in  this  form  of  action,  then  judgment  to 
be  entered  in  their  favor,  and  damages  assessed 
at  I5051.26.  Otherwise,  judgment  to  be  en- 
tered for  the  defendant.  Either  party  to  be  at 
liberty  to  take  a  writ  of  error  to  the  judgment  of 
the  Court  upon  this  case  stated. 

After  argument  the  Court  entered  judgment 
for  the  plaintiffs,  Ludlow,  P.  J.,  delivering  the 
opinion  (reported  8  Weekly  Notes,  358,  q,  v,). 
The  defendant  took  this  writ,  assigning  for  error 
the  entering  of  judgment  as  above. 

George  Northropy  for  the  plaintiff  in  error. 

The  Act  of  Assembly,  passed  March  27,  1713 
(Purd.  Dig.  930,  931),  is  as  follows: — 

'<  All  actions  of  trespass,  quart  dausum  /regit;  all 
actions  oi  deiintu^  trover,  and  replevin,  ....  all  actions 
of  account  and  upon  the  case, ....  all  actions  of  debt 
without  specialty,  ....  all  actions  of  trespass,  etc. ,  shall 
be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  actions  or  suits,  and  not  after.'' 

Wnere  there  is  no  fraud  on  the  part  of  the 
defendant,  the  statute  begins  to  run  from  the 
date  of  the  negligence  or  other  breach  of  duty, 
and  not  merely  from  the  consequences  or  dis- 
covery of  it. 

Howell  V.  Young,  5  Bam.  &  Cress.  259. 

Downey  v.  Garard,  12  H,  53. 

Barton  v.  Dickens,  12  Wr.  523. 

Marsleller  v.  Marsteller,  8  Weekly  Notes,  553. 
Where  there  is  no  fraud  on  the  part  of  the 
defendant,  the  statute  begins  to  run  from  the 
time  the  right  of  action  accrues  without  regard 
to  the  want  of  knowledge  of  such  right  by  the 
plaintiff,  and  not  from  the  time  when  the  damage 
was  developed  or  became  definite.  To  make  it 
apply  to  the  latter  is  to  alter  the  statute. 

The  right  of  action  accrued  when  the  certifi- 
cate was  given. 

Howell  V.  Young,  supra, 

Campbell  v.  Boggs,  12  Wr.  525. 

Glenn  v.  Cuttle,  2  Gr.  275. 

Miller  z/.  Wilson,  12  H.  121. 
Where  there  is  no  fraud  on  the  part  of  the 
defendant  it  does  not  matter  whether  the  action 
is  in  assumpsit,  debt,  or  case;  the  statute  is 
equally  a  bar,  and  begins  to  run  from  the  same 
period,  /.  ^.,  from  the  time  of  the  negligent 
act 

Battley  v,  Faulkner,  3  Bam.  &  Aid.  292. 

Short  r.  McCarthy,  3  Barn.  &  Aid.  626. 

Howell  V,  Young,  5  Bam.  &  Cress.  259. 

Wilcox  V,  Extrs.  Plummer,  4  Peters,  1 81. 

Moore  v.  Juvenal,  7  Weeiclv  Notes,  375. 


The  case  of  Hanna  v.  Holton  (28  Sm.  338), 
relied  on  by  plaintiffs,  is  misapplied;  there  was 
there  a  continuing  duty  down  to  a  certain  time, 
and  the  Court  held  that  as  the  right  of  action 
could  not  accrue  until  the  happening  of  that 
time,  the  statute  did  not  begin  to  run  until  then; 
here  there  is  no  continuing  duty,  the  rights  of  the 
parties  being  fixed  at  the  time  of  the  delivery  of 
the  certificate. 

William  Henry  Rawle^  for  the  defendant  in 
error. 

It  is  well  established  that  *'  until  the  cause  of  the 
particular  action,  which  the  defendant  sets  up  the 
statute  to  bar,  has  arisen — until  the  right  is  com- 
plete to  institute  Ma/ action — ^the  statute  does  not 
begin  to  run.'* 

Wickersham  v,  Russell,  I  P.  F.  Smith,  71,  74. 

Marsteller  r.  Marsteller,  8  Weekly  Notes,  553. 
The  defendant  has  been  guilty  of  no  laches. 
Its  first  notice  of  the  falsity  of  the  certificate 
arose  at  the  time  of  the  sale.  Until  that  time, 
it  was  not  only  without  knowledge  of  the  prior 
encumbrance,  but  was,  in  fact,  not  injured.  No% 
constat  that  it  ever  would  be  injured.  For  (i) 
the  owner  might  pay  off  the  first  mortgage.  (2) 
He  might  pay  off  our  mortgage.  (3)  We  might 
assign  our  mortgage.  (4)  The  property  might 
bring  enough  at  sheriff's  sale  to  cover  both  mort- 
gages. 

So  that,  even  if,  in  1867,  we  had  discovered 
our  position,  these  four  contingencies  would 
have  barred  our  right  of  recovery.  For  to  have 
mulcted  the  defendant  in  damages  when  we  might 
never  be  injured,  would  have  been  most  unjust. 
Hence  the  action  is  not  for  giving  a  false  certifi- 
cate, but  because  of  injury  happening  by  reason 
of  its  falsity,  and  without  injury  the  action  is  not 
maintainable. 

Kimball  v,  Connolly,  3  Keycs,  57. 

Planck  V.  Anderson,  5  Term  Rep.  37. 

Williams  r.  Mostyn,  4  Mees.  &  Wells.  145. 

Bank  v.  Waterman,  26  Conn.  324. 

Ilanna  v,  Holton,  28  Sm.  334. 
The  defendant  below  was  Recorder  of  Deeck, 
and,  as  such,  was  a  public  official  clothed  with 
the  performance  of  special  duties,  among  which 
is  giving  searches  to  the  public  at  large. 

McCaraher  v.  Com.,  5  Watts  &  Serg.  26. 

Ziegler  v.  Com.,  2  Jones,  227. 

Com.  V.  Harmer,  6  Phila.  Rep.  90. 

Siewers  v.  Com.,  6  W.  N.  Cases,  17. 
Hence,  his  duty  being  to  furnish  a  true  certifi- 
cate, he  is /r/>fa/aWif  liable  for  damages  caused 
by  its  falsity. 

The  distinctions  which  underlie  this  case  art 
familiar,  and  are  based  upon  the  difference  ex- 
isting between  torts  arising  from  contract,  express 
or  implied,  and  torts  for  injuries  occasioned  bj 
official  mi3feasance. 

In  the  former  line  of  cases  the  statute  is  held 
to  run  from  the  breach  of  the  contract,  as  M 
damages  can  be  immediately  recovered,  while, 
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on  the  other  hand,  in  actions  for  injuries  result- 
ing from  the  misfeasance  of  public  officials,  the 
cause  of  action  occurs  when  the  damage  is  com- 
plete, and  the  statute  runs  from  that  time,  as 
prior  thereto  the  injured  party  has  no  right  of 
redress. 

Bank  v.  Waterman,  26  Conn.  524. 

Harrinian  v.  WUIcins,  so  Maine,  97. 

Lyde  V,  Mehaffy,  8  Watts,  267. 
In  actions  upon  the  case  for  consequential  in- 
juries, the  Statute  of  Limitations  only  commences 
to  run  from  the  time  the  damage  is  developed. 
This  doctrine  is  laid  down  in  Hanna  v,  Holton 
(28  Sm.  334),  which  decision  should  govern  this 
case,  and  also  in — 

Campbell  v.  Boggs,  12  Wr.  524. 

Ludlow  V,  Hudson  River  Co.,  6  Lansing,  133. 

Hancock  v,  Wi]h<Mte,  i  Duvall,  313. 

Polly  V,  McCall,  37  Alabama,  20. 

Thornton  v.  Turner,  1 1  Minn.  336. 

Foster  v.  Marsh,  25  Iowa,  300. 

Angell  on  Limitations,  section  304. 

January  31,  1881.  The  Court.  This  case 
may  be  certainly  and  readily  determined  by  mere 
attention  to  and  following  of  the  language  of  the 
Act  of  March  27,  1713,  which  prescribes,  inter 
aUay  **  That  all  actions  of  account  and  upon  the 
case  shall  be  commenced  4nd  sued  within  six 
years  next  after  the  cause  of  such  actions  and 
suits,  and  not  after.*'  The  action  now  in  hand 
is  **upon  the  case,"  brought  by  the  plaintiff 
against  the  defendant,  for  the  recovery  of  dam- 
ages, alleged  to  have  resulted  from  a  fdse  certifi- 
cate of  search  issued  by  him,  when  Recorder  of 
Deeds  of  the  county  of  Philadelphia,  to  the 
plaintiff. 

As  fraud  is  not  charged  against  the  defendant, 
the  case  is  not  complicated  by  that  element,  and 
the  action  is  founded  on  negligence  alone.  Un- 
der the  statute  then,  the  question  is.  What  was 
the  cause  of  action,  and  when  did  it  arise?  Un- 
doubtedly the  cause  was  the  issuing  the  false 
certificate,  and  the  right  of  action  accrued  to  the 
plaintiff  just  as  soon  as  it  parted  with  its  money 
on  the  faith  of  it,  and,  as  a  consequence,  from 
that  period,  the  statute  began  to  run.  But,  an- 
swers the  counsel  for  the  plaintiff,  non  constat^ 
that  there  was  at  any  time  any  special  damage. 
This  may  be  true ;  but  special  damage  is  a  result, 
not  a  cause,  and,  as  was  said  in  Howell  v.  Young 
(S  Bam.  &  Cress.  259),  the  gist  of  the  action 
being  the  misconduct  of  the  defendant,  omitting 
wholly  the  allegation  of  special  damage,  the 
plaintiff  would,  nevertheless,  be  entitled  to  nomi- 
nal damages.  And,  in  this  same  case,  it  was 
held,  that  special  damages,  resulting  from  a 
breach  of  duty,  do  not  constitute  a  fresh  ground 
of  action ,  but  are  merely  the  measure  of  the  injury 
resulting  from  the  original  cause.  This  same  doc- 
trine was  held  in  Wilcox  r.  Plummers,  executors 
(4  Pet.  1 72),  which  was  an  action  for  a  loss  re- 


sulting from  the  neglect  or  unskilful  conduct  of 
an  attorney ;  also  in  the  Bank  of  Utica  v,  Childs 
(6  Cowen,  245),  where  the  action  was  founded 
on  the  default  of  a  notary  in  not  giving  notice  of 
the  non-payment  of  a  promissory  note ;  in  Mil- 
ler w.  Adams  (16  Mass.  456),  where  the  suit  was 
against  a  deputy  sheriff,  for  a  breach  of  official 
duty  in  making  a  defective  return  to  an  original 
writ.  In  our  own  Court  we  have  this  very  doc- 
trine restated  by  our  brother,  Mr.  Justice  Ster- 
RETT,  only  about  one  year  ago,  in  Moore  v. 
Juvenal  (8  W.  N.  C.  411),  which  was  a  suit 
brought  to  recover  damages,  arising  from  the 
negligence  of  an  attorney  in  prosecuting  a  claim. 
To  the  same  purpose  are  Campbell's  Executors 
V.  Boggs  (12  Wr.  524),  Downing  v.  Garard,  and 
Miller  v,  Wilson  (12  Har.  52  and  114).  All 
these  authorities,  and  many  more  which  might 
be  cited,  only  serve  to  illustrate  that  which  the 
statute  of  itself  makes  plain  enough;  namely, 
that  the  commencement  of  the  limitation  is  con- 
temporaneous with  the  origin  of  the  cause  of 
action. 

And  we  see  also,  from  the  cases  stated,  that  the 
distinction,  which,  the  counsel  for  the  plaintiff 
has  attempted  to  draw,  between  torts  arising 
from  contracts  and  those  which  arise  from  officizd 
misfeasance,  cannot  be  sustained.  Such  a  dis- 
tinction is  not  found  in  the  statute,  and  it  is 
clearly  opposed  to  reason;  for  why  should* a  duty 
imposed  by  the  Legislature  be  obligatory  rather 
than  one  which  is  involuntarily  assumed  ?  Nay, 
a  man  might  the  rather  be  excused  from  the  per- 
formance of  an  obligation  forced  upon  him  than 
from  one  which,  of  his  own  will,  he  took  upon 
himself.  Indeed,  the  two  become  equal,  and  all 
distinction  disappears,  only,  when  we  consider 
that  the  statutory  duty  is  assumed  as  part  of  the 
office  which  incumbent  undertakes  \o  fulfil. 
Moreover,  the  officer  having  thus  assumed  the 
duty,  and  being  paid  therefor  by  the  party  who 
requires  its  performance,  the  transaction,  to  all 
intents  and  purposes,  becomes  a  personal  con- 
tract, as  much  so  as  though  it  were  wholly  volun- 
tary, and  not  statutory. 

The  judgment  of  the  Court  below  is  now  re- 
versed and  set  aside,  and  it  is  ordered  that 
judgment  be  entered,  on  the  case  stated,  for  the 
defendant,  with  costs. 

Opinion  by  Gordon,  J. 


Jan.  '80, 336.  January  7, 1881. 

Germantown  Passenger  Railway  Co.  v. 
Walling. 

Negligence —  Contributory  negligence — Passenger 
railway  companies — Duties  and  liabilities  ofy 
as  regards  passengers —  Whether  it  is  contribu- 
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tory  lugtigencefor  a  passenger  to  ride  upon  the 
front  platform  of  a  horse  car^  a  question  for 
the  jury. 

Where  the  measure  of  duty  on  the  part  of  a  passenger 
is  ordinary  and  reasonable  care,  and  the  standard  shifts 
"with  the  circumstances  of  the  case,  the  question  of  con- 
tributory negligence  is  for  the  jury. 

Standing  on  the  step  of  the  front  platform  of  a  street 
railway  car,  with  the  implied  assent  of  the  conductor  and 
driver,  is  not  contributory  negligence /<rj^. 

W.,  having  hailed  a  street  car  which  stopped  for  him* 
went  to  the  rear  platform,  but  was  unable  to  get  on  be- 
cause of  the  crowd ;  he  then  went  to  the  front  pladbrm, 
and,  although  that  was  crowded,  he  succeeded  in  getting  on 
the  step  and  maintained  himself  there  by  holding  on  with 
cither  hand  to  the  iron  bars  at  the  sides.  Through  some 
mischance  several  passengers  were  thrown  against  him, 
forcing  him  off  the  car  in  front,  where  he  was  run  over 
and  killed : 

Held^  that,  having  been  acce]Ked  as  a  passenger,  it  was 
not  contributory  negligence  ptr  se  for  him  to  ride  on  the 
front  platform  as  he  did. 

Held  further^  that,  as  the  facts  of  this  case  showed  that 
the  measure  of  duty  on  the  part  of  the  deceased  was  ordi- 
nary and  reasonable  care,  it  was  properly  left  to  the  jury 
to  say  what  that  duty  was,  and  whether  the  deceased  had 
complied  with  it. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Case,  by  Jane  R.  Walling  and  Joshua  Clen- 
dennon,  guardian  of  Grace  M.  Walling,  against 
the  Germantown  Passenger  Raihvay  Company, 
for  negligently  causing  the  death  of  Bernard 
Walling,  husband  of  the  said  Jane  R.  Walling. 
Plea,  ''Not  guilty." 

Upon  the  trial,  before  Mitchell,  J.,  the  fol- 
lowing facts  appeared :  On  the  morning  of  Oct. 
2,  1876,  Bernard  Walling  hailed  one  of  defend- 
ant's cars  at  Nineteenth  and  Girard  Avenue, 
going  w^tward.  The  car  stopped,  and  he  first 
tried  to  get  upon  the  rear  platform,  but,  being 
unable  to  do  so  by  reason  of  the  crowd,  he  went 
to  the  front  platform,  got  upon  the  step,  and 
maintained  his  position  there  by  holding  on  to 
the  iron  of  the  dasher  with  one  hand  and  with 
the  other  to  the  iron  under  the  front  window. 
The  car  proceeded  for  some  distance  without 
incident,  when,  upon  rounding  a  curve  formed  by 
the  track  in  running  from  Girard  Avenue  to  Pop- 
lar Street,  several  passengers  were  precipitated 
against  Walfing,  and,  forcing  his  hold  from  the 
iron  bar  under  the  window,  he  clung  on  for  a 
moment  by  the  iron  of  the  dasher,  was  carried 
some  distance,  then  fell  off  in  front  of  the  car, 
was  run  over  by  it  and  instantly  killed.  Several 
other  passengers  who  were  standing  on  the  front 
platform  were  also  thrown  off.  The  testimony 
was  conflicting  as  to  whether  the  passengers  were 
forced  against  Walling  by  reason  of  a  tinsmith 
who  with  his  furnace  and  tools  was  attempting 
to  get  off  the  car,  or  by  a  jolt  which  occurred  at 


that  point  by  reason  of  a  defect  in  the  track,  and 

also  by  reason  of  the  speed  of  the  car  in  turning 

the  curve. 
The  defendant  presented  the  following  points: 
(i)  The  jury  must  find  for  the  defendant  on 

the  evidence. 

(3)  As  the  plaintifiPs  own  evidence  shows  that 
Bernard  Walling,  husband  of  the  plaintiff,  Jane 
R.  Walling,  got  on  the  front  platform  of  the 
car  and  stood  while  the  car  was  in  motion,  with 
one  foot  on  the  step  of  the  platform,  and  that 
the  platform  was  so  crowded  that  it  was  necessary 
for  him  to  hold  one  hand  to  the  dasher,  and  the 
other  to  the  iron  bar  under  the  window  of  the 
car  in  order  to  retain  his  position  on  the  car, 
and  that  his  occupancy  of  this  position  in  this 
manner  was  a  contributory  cause  of  his  death, 
the  plaintiff  cannot  recover. 

(4)  If  the  jury  believe  that  Bernard  Walling, 
husband  of  the  plaintiff,  Jane  R.  Walling,  got 
on  the  front  platform  of  the  car  and  stood  while 
the  car  was  in  motion,  with  one  foot  on  the 
step  of  the  platform,  and  that  the  platform  was 
so  crowded  that  it  was  necessary  for  him  to  hold 
with  one  hand  to  the  dasher  and  with  the  other 
to  the  iron  bar  under  the  window  of  the  car,  in 
order  to  retain  his  position  on  the  car,  and  that 
his  occupancy  of  this  position  in  this  manner 
was  a  contributing  cause  of  liis  death,  the  plaintiff 
cannot  recover. 

(5)  The  plaintiff's  own  evidence  showing  that  , 
the  death  of  Bernard  Walling,  husband  of  the 
plaintiff,  Jane  R.  Walling,  resulted  from  the  jolt  of 
the  car  concurring  with  the  crowded  condition 
of  the  front  phtform  of  the  car,  and  that  Ber- 
nard Walling  contributed  to  the  crowding  of  the 
platform,  the  plaintiff  cannot  recover. 

(6)  If  the  jury  believe  that  the  death  of  Ber- 
nard Walling,  husband  of  the  plaintiff,  Jane  R. 
Walling,  resulted  from  the  jolt  of  the  car  concur- 
ring with  the  crowded  condition  of  the  front 
platform  of  the  car,  and  that  Bernard  Walling 
contributed  to  the  crowding  of  the  platform,  the 
plaintiff  cannot  recover. 

The  Court  declined  to  answer  these  points  ex- 
cept as  answered  in  the  general  charge,  and 
charged  the  jury,  inter  alia^  as  follows : — 

**  Now  it  is  the  duty  of  the  carriers  of  passen- 
gers, such  as  the  horse-car  companies,  or  any 
other  carrying  company,  such  as  railroad  compa- 
nies, to  take  the  highest  possible  care  of  their 
passengers  which  the  circumstances  permit ;  and 
when  they  allow  a  passenger  to  get  on  at  an  un- 
usual place,  that  is  an  assurance  to  him  that  he 
will  be  taken  care  of,  and  that  they  will  guard  * 
him  against  accident  as  far  as  the  circimastances 
will  permit.  On  the  other  hand,  it  is  the  duty  of 
the  passenger  to  go  into  the  proper,  usual,  and  safe 
place,  if  it  is  possible  to  do  so.  When  Mr.  Wal- 
ling, therefore,  stopped  the  car  at  Nineteenth 
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Street,  it  was  his  duty  to  get  inside  the  car  if  he 
could,  and,  if  not,  to  take  a  place  on  the  rear 
platform  as  the  next  best  place,  and  not  until  he 
^iled  to  get  into  the  car  or  on  the  rear  platform 
would  he  have  been  justified  in  going  to  the  un- 
usual and  somewhat  dangerous  pUice  of  the  front 
platform.  If,  however,  as  I  have  said,  he  could 
not  get  in  the  body  of  the  car,  or  could  not  get 
upon  the  rear  platform,  he  was  permitted  to  go 
upon  the  front  platform,  then  he  had  a  right  to 
take  that  as  an  assurance  that  the  company  would 
take  all  reasonable  and  proper  precautions  to 
avoid  injury  to  him  even  in  that  place. 

*'  As  I  have  said,  the  testimony  is  that  at  Nine- 
teenth Street  Mr.  Walling  stopped  the  car,  and 
the  testimony  of  some  of  the  witnesses  is  that  he 
went  toward  the  rear  platform,  and  then  came 
forward  and  tried  to  get  on  the  front  platform. 
It  is  for  you  to  say  whether  there  is  sufficient 
evidence  to  show  that  he  could  not  get  on  the 
rear  platform.  If  so,  then  he  was  justified  in  get- 
ting upon  the  front.  He  did  not  succeed  in  get- 
ting upon  the  front  platform,  however,  but  he 
got  only  upon  the  step  upon  the  left-hand  side 
of  the  car  as  it  was  going  out,  and  he  there  held 
on  with  one  hand  by  the  rail  under  the  window 
in  front  of  the  car,  and  with  the  other  to  the 
iron  of  the  dasher."     .... 

"  Upon  the  cause  of  the  accident  it  is  for  you 
to  consider  all  the  evidence  on  it — the  condition 
of  the  car,  the  speed  at  which  it  was  going,  the 
fact  of  the  turning  of  the  curve,  whether  or  not 
there  was  any  jolt,  and  to  what  extent  it  influ- 
enced the  accident,  the  action  of  the  tinsmith, 
and  all  the  other  facts  in  the  cause — to  make  up 
your  minds  according  to  your  best  judgment  upon 
all  of  the  facts  as  to  what  was  the  cause  of  the 
accident.  If  you  find  it  was  through  the  negli- 
gence or  fault  of  the  defendant  company,  then 
you  will  find  a  verdict  here  for  the  plaintiff;  but 
if  you  find  it  was  not  from  the  defendant's  neg- 
ligence, or  if  it  was  by  the  joint  negligence  of 
defendant  and  Mr.  Walling  himself,  then,  no 
matter  how  unfortunate  the  accident  may  have 
been  in  its  results  to  the  plaintiff,  the  defendant 
cannot  honestly  and  legally  be  compelled  to  pay 
for  It. 

"  As  you  find  in  one  or  the  other  way,  gentle- 
men,  you  will  find  a  verdict  either  for  the  plain- 
tiff or  defendant.  If  you  find  a  verdict  for  the 
plaintiff  upon  the  grounds  that  I  have  stated,  you 
would  then  have  to  consider  the  question  of  dam- 
ages. That,  as  has  been  said  to  you  by  counsel 
for  plaintiff,  is  allowed  by  law  to  be  damages 
simply  for  pecuniary  loss.  Injuries  to  feelings 
and  suffering  by  the  deprival  of  companionship 
are  not  capable  of  compensation  in  money. 
The  law  does  not  undertake  to  place  an  estimate 
upon  these  considerations ;  but  the  law  does 
psrmft,  where  the  loss  has  resulted  from  the  neg- 


ligence of  defendant,  that  the  plaintiff  shall  be 
put  in  a  reasonable  and,  as  nearly  as  may  be,  in 
the  same  pecuniary  condition  that  she  would 
have  been  had  no  such  accident  occurred." 

Verdict  and  judgment  for  the  plaintiff  for 
^5000.  Defendant  took  this  writ,  assigning  for 
error  the  refusal  of  the  Court  to  affirm  the  points 
above  set  forth. 

C.  H.  Gross  (T.  /.  JBar^r^r  with  him),  for 
plaintiff  in  trror. 

The  conduct  of  Walling  in  getting  upon  a  car 
so  crowded  that  in  order  to  remain  upon  the  car 
he  was  forced  to  occupy  the  position  that  he  did 
is  negligence  per  se,  and  the  Court  should  have 
so  instructed  the  jury. 

This  case  is  distinguished  from  Pass.  Railway 
Company  v.  Boudrou  (8  Weekly  Notes,  241) 
and  kindred  cases  in  New  York,  in  that  there  the 
injuries  resulted  fronf  causes  too  remote  to  be 
foreseen ;  here  the  position  of  the  plaintiff  made 
him  liable  to  be  tumbled  off  at  any  time,  and  by 
remaining  upon  the  car  he  took  that  risk  upon 
himself. 

^.  P,  Wlute,  for  the  defendant  in  error. 

There  was  no  such  state  of  facts  presented 
here  as  would  have  justified  the  Court  in  instruct- 
ing the  jury  that  the  actions  of  the  plaintiff  con- 
stituted negligence  per  se.  The  habit  of  riding 
upon  platforms  is  one  continually  indulged  in  by 
all  passengers,  without  reproof  by  the  railway 
companies,  and  as  long  as  companies  accept  pas- 
sengers to  ride  on  the  cars,  the  latter  have  a 
right  to  assume  that  the  limit  of  safety  has  not  been 
reached,  and  that  they  will  be  carried  properly. 

If  the  crowded  state  of  the  platform  is  the 
standard  of  negligence,  it  shifts  with  the  num- 
bers upon  it,  and  consequently  is  for  the  jury. 

It  has  been  decided  that  it  is  not  conclusive 
evidence  of  the  want  of  due  care,  where  a  pas- 
senger stands  upon  the  front  platform,  although 
there  was  room  inside. 

Walton  V,  R.  R.,  107  Mass.  108. 
Maguire  v.  R.  R.,  115  Mass.  239. 

The  question  was  properly  left  to  the  jury  to 
say  whether,  in  the  position  he  was  forced  to  oc- 
cupy, the  plaintiff  acted  negligently  in  remain- 
ing on  the  platform. 

Ginna  v.  R.  R.,  8  Hun,  (N.  Y.)  494. 
Meeser  v,  R.  R.,  8  Allen  (Mass.),  234. 
Burns  v,  R.  R.,  50  Mo.  140. 

January  24,  1881.  The  Court.  At  the  out- 
set the  defendant  (plaintiff  in  error)  claims  but 
two  questions  are  presented  in  the  assignments, 
(i)  Was  Bernard  Walling  guilty  of  contributory 
negligence  per  se^  so  as  to  make  it  the  duty  of 
the  Court  below  to  instruct  the  jury  that  he  could 
not  recover  ?  And  (  2  )  was  the  evidence  of  dam- 
age too  vague  under  the  requirements  of  the  Act 
of  April  4,  1868,  to  justify  a  verdict  for  the  plain- 
tiffs below  ? 
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In  fact  the  second  question  is  not  raised  in  the 
record.  As  a  general  rule,  where  specific  instruc- 
tions were  not  requested  by  a  proper  point,  and  no 
exceptions  were  taken  to  such  as  were  given, 
there  is  no  error  for  correction.  Complaint  is  not 
now  made  of  the  charge  respecting  damages ; 
the  only  errors  alleged  are  the  refusal  of  the  de- 
fendant's points,  and  they  were  upon  another 
branch  of  the  case.  Surely  if  the  decedent's 
death,  without  fault  in  him,  was  caused  by  the 
defendant's  default,  the  plaintiffs  were  entitled 
to  recover.  In  a  charge  of  marked  accuracy 
and  fairness  the  questions  of  defendant's  negli- 
gence and  of  the  decedent's  concurrent  negli- 
gence were  submitted  to  the  jury.  It  is  not 
pretended  that  the  Court  could  have  refused  to 
submit  to  them  to  decide  whether  the  defendant 
was  negligent,  and  it  is  conceded  that  fact  is 
settled  by  the  verdict.  If  it  was  the  duty  of  the 
Court  to  determine  there  was  contributory  negli- 
gence by  the  decedent,  all  the  defendant's  points 
fihould  have  been  affirmed.  This  is  the  sole 
question  now  for  consideration — the  one  first 
stated  by  defendant. 

The  facts,  claimed  to  reveal  want  of  due  care 
in  the  decedent,  are  not  in  dispute.  **  He  volun- 
tarily got  upon  a  car  so  crowded  that  he  was 
obliged  to  tsdte  a  position  on  the  step  of  the  front 
platform  of  the  car,  occupied  at  the  time  by  two 
other  men,  between  whom  he  squeezed  into  a 
position,  where,  for  the  purpose  of  retaining  his 
place,  he  was  obliged  to  hold  fast  with  one  hand 
to  the  dasher  and  the  other  to  the  iron  bar,  un 
der  the  window  of  the  car,"  so  says  the  defend- 
ant. In  addition  the  car  stopped  and  received 
him  as  a  passenger.  The  driver  testifies  he  knew 
the  car  was  so  full  a  man  could  not  go  through 
to  the  back  platform.  Crowded  as  it  was,  the 
conductor  says  there  was  room  for  more,  both 
inside  and  on  the  rear  platform.  But  Walling 
first  tried  to  get  on  the  rear  platform,  and  failing 
went  to  the  front. 

'  Conductor,  driver,  and  passengers  acted  as  if 
there  was  room,  so  long  as  a  man  could  find  a 
rest  for  his  feet  and  a  place  to  hold  on  with  his 
hands.  Nor  was  that  action  exceptional.  No- 
toriously, it  was  very  common  in  1876,  and,  per- 
haps, is  not  infrequent  at  this  day.  The  com- 
panies do  not  consider  such  practice  dangerous, 
for  they  knowingly  suffer  it,  and  are  parties  to 
it.  Their  cars  stop  for  passengers  when  none 
but  experienced  conductors  could  see  a  footing 
inside  or  out.  The  risk  in  travelling  at  the  rate 
of  six  miles  an  hour  is  not  that  when  the  rate  is 
sixty  or  even  thirty.  An  act  which  would  strike 
all  minds  as  gross  carelessness  in  a  passenger,  on 
a  train  drawn  by  steam-power,  might  be  prudent 
if  done  on  a  horse  car.  Rules  prescribed  for 
observance  of  passengers  on  steam  railroads, 
which  run  their  trains  at  great  speed,  are  very 


different  from  those  on  street  railways.  In  ab- 
sence of  express  rules,  every  passenger  knows 
that  what  might  be  consistent  with  safety  on 
one  would  be  extremely  hazardous  on  the  other. 

Street  railway  companies  have  all  along  con- 
sidered their  platforms  a  place  of  safety,  and  so 
have  the  public.  Shall  the  Court  say  that  riding 
on  a  platform  is  so  dangerous,  that  one  who  pays 
for  his  standing  there  can  recover  nothing  for 
an  injury  arising  from  the  company's  default? 

Meesel  v.  Lynn  and  Boston  R.  Co.  (8  Allen, 
Mass.  234)  was  a  case  much  like  this  in  its  facts. 
The  Court  said:  *'It  is  well  known  that  the 
highest  speed  of  a  horse  railroad  car  is  very  mod- 
erate, and  the  driver  easily  controls  it,  and  stops 
the  car  by  means  of  his  voice,  his  reins,  and  lus 
brake.  In  turning  round  an  angle,  fi'om  one 
street  to  another,  passengers  are  not  required  to 
expect  that  he  will  drive  at  a  rapid  rate,  but,  on 
the  contrary,  might  reasonably  expect  a  careful 
driver  to  slacken  his  speed.  The  seats  inside  are 
not  the  only  places  where  the  managers  expect 
passengers  to  remain ;  but  it  is  notorious  that 
they  stop  habitually  to  receive  passengers  to 
stand,  inside,  till  the  car  is  full,  and  then  to 
stand  on  the  platforms  till  they  are  full,  and  con- 
tinue to  stop  and  receive  them,  after  there  is  no 
place  to  stand  except  on  the  steps  of  the  plat- 
forms. Neither  the  officers  of  these  corpora- 
tions, nor  the  managers  of  the  cars,  nor  the 
travelling  public  seem  to  regard  this  practice  as 
hazardous ;  nor  does  experience,  thus  far,  seem 
to  require  that  it  should  be  restrained  on  account 
of  its  danger.  There  is,  therefore,  no  basis  upon 
which  the  Court  can  decide,  upon  the  evidence 
reported,  that  the  plaintiff  did  not  use  ordinary 
care.  It  was  a  proper  case  to  be  submitted  to 
the  jury  upon  the  special  circumstances  which 
appeared  in  evidence."  These  remarks  are  quite 
applicable  to  the  case  in  hand.  , 

Standing  on  the  front  platform  of  a  horse  car 
when  there  is  room  inside,  is  not  conclusive  evi- 
dence that  the  person  injured  by  the  driver's 
default  was  not  exercising  due  care.  (Maguire 
tf,  Middlesex  R.  Co.,  115  Mass.  239.)  A  street 
railway  company  has  the  right  to  carry  passen- 
gers on  the  platforms,  and,  if  a  passenger  be  in- 
jured while  standing  there  without  objection  by 
the  company's  agent,  whether  the  injury  wu 
with  his  contributory  negligence  is  for  the  jury! 
to  decide,  under  all  the  facts  and  circumstances 
detailed  in  evidence.  (Bums  v.  Bellefontaine  and 
St.  L.  R.  Co.,  50  Mo.  139.) 

It  has  also  been  decided  in  other  States,  that, 
if  a  passenger  be  injured  while  standing  on  the 
platform  of  a  street  or  horse  car,  the  questicm  of 
his  contributory  negligence  is  one  of  feet  for  the 
jury. 

So  little  danger  exists  in  riding  on  the  plat- 
forms, accidents  to  passengers  while  thus  rKiing 
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are  so  rare,  that  this  is  the  first  time  the  question 
raised  has  been  presented  in  Pennsylvania.  We 
think  the  decisions  in  other  States  above  referred 
to  are  sound.  They  accord  with  well-settled 
principles.  What  is  and  what  is  not  negligence 
in  a  particular  case,  is  generally  a  question  for 
the  jury  and  not  for  the  Court.  It  is  always  a 
question  for  the  jury  when  the  measure  of  duty 
is  ordinary  and  reasonable  care.  When  the 
standard  shifts  with  the  circumstances  of  the  case, 
it  is,  in  its  very  nature,  incapable  of  being  de- 
termined as  a  matter  of  law.  When  both  the 
duty  and  the  measure  of  its  performance  are  to  be 
ascertained  as  facts,  a  jury  alone  can  determine 
what  is  negligence,  and  whether  it  has  been 
proven.  (West  Chester  and  Philadelphia  R.  Co. 
V.  McElwee,  17  P.  F.  S.  311.) 

It  is  the  duty  of  Courts,  in  cases  of  clear  negli- 
gence arising  from  an  obvious  disregard  of  duty 
and  safety,  to  determine  it  as  a  question  of  law. 
This  principle  was  applied  in  the  numerous  cases 
cited  by  defendant.  It  should  always  be  when 
the  admitted  facts,  or  the  proofs  adduced  by  a 
party,  conclusively  show  his  negligence. 

The  undisputed  facts  in  this  case  show,  that  the 
measure  of  duty  on  the  part  of  the  deceased  was 
ordinary  and  reasonable  care,  and  what  that  was, 
and  whether  he  complied  with  it,  could  only  be 
determined  by  the  jury. 

Judgment  affirmed. 

Opinion  by  Trunkev,  J. 


Jan.  'Si,  21.  Jan.  25,  1881. 

Machette's  Administrator  v.  Cuyler's 
Administratrix. 

Survivai  of  actions  —  Scire  facias  to  bring  in 
administrator  of  deceased  party — **  Action  de- 
fending,'* what  is — Act  of  February  24, 1834, 

The  mere  issuing^  of  process  agminst  a  defendant,  and 
its  return  iartie  venit^  or  nihil habet,  does  not  constitute  dn 
**  action  depending''  within  the  meaning  of  the  Act  of 
February  24,  1834  (P.  L.  77),  providing  for  a  writ  of 
scire  facias  to  bring  in  the  personal  representatives  of  a 
deceased  **  party"  to  an  action* 

Plaintiff  issued  a  summons  against  a  defendant,  which 
^pras  returned  tarde  venit.  This  was  followed  by  an  alias, 
'vrhich  was  returned  nihil  habet,  and  b^  a  pluries,  which 
"was  returned  tarde  venit.  Five  years  afterwards  plaintilTs 
counsel  suggested  on  record  the  death  of  both  plaintiff  and 
defendant,  substituted  their  administrators,  and  issued  a 
sci.  fa.  against  defendant's  administratrix,  under  the  Act 
of  February  24,  1834: 

Heldt  that,  as  the  defendant  was  not  served  in  his  life- 
time, no  action  was  '<  depending"  at  the  time  of  his 
death,  and  that  the  Court  below  properly  quashed  the  writ 
of  sci.  fa. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Scire  f3au:ias,  by  F.  V.  Machette,  Jr.,  adminis- 


trator c,  /.  a,  of  E.  V.  Machette,  deceased,  against 
Mary  De  Witt  Cuyler,  administratrix  of  Theo- 
dore Cuyler,  deceased,  issued  in  pursuance  of  the 
Act  of  Feb.  24,  1834  (P.  L.  1833-34,  p.  77),  to 
require  the  said  defendant  to  become  a  party  to 
a  certain  action  depending  in  said  Court,  wherein 
the  said  E.  V.  Machette  was  plaintiff  and  the  said 
Theodore  Cuyler  defendant.     **  Made  known.*' 

From  the  record  the  following  facts  appeared : 
On  July  16,  1873,  E.  V.  Machette  issued  a  sum- 
mons case  against  Theodore  Cuyler,  in  the  Old 
District  Court  for  the  City  and  County  of  Phila- 
delphia, returnable  the  first  Monday  of  August, 
1873.  This  writ  was  returned. /<zr//<fff^my.  On 
September  13  or  15,  1873,  the  plaintiff  issued 
an  alias  summons  case,  returnable  the  third  Mon- 
day of  September  then  instant.  (The  writ  was 
tested  the  15th  day  of  September;  the  entry  in 
the  docket  was  **exit  September  13."  ITie  15th 
was  the  return  day.)  This  writ  was  returned 
nihil  habet.  On  October  4,  1873,  the  plaintiff 
issued  a  pluries  writ,  summons  debt,  returnable 
the  first  Monday  of  October,  then  instant.  This 
writ  was  returned  tarde  venit. 

After  the  erection  of  the  Courts  of  Common 
Pleas,  under  the  Constitution  of  1874,  the  cause 
was  transferred,  under  the  rules,  to  the  Court  of 
Common  Pleas  No.  3,  but  nothing  further  was 
done  in  the  case  until  December  20,  1878,  on 
which  date,  by  writing  filed,  the  deaths  of  the 
plaintiff  and  defendant  were  suggested  on  the 
record,  and  the  respective  administrators  of  said 
parties  were  substituted  as  plaintiff  and  defend- 
ant. On  the  same  day  the  above-mentioned  writ 
of  scire  facias  was  issued,  and  was  subsequently 
returned  **made  known." 

On  January  30,  1879,  counsel  for  defendant 
(without  entering  an  appearance)  obtained  a 
rule  to  show  cause  why  the  said  writ  of  scire 
facias  should  not  be  quashed,  which,  rule  the 
Court,  on  March  22, 1879,  made  absolute.  The 
plaintiff  thereupon  took  this  writ,  assigning  for 
error  the  order  quashing  the  writ. 

E.  Ifunn,Jr,y  for  plaintiff  in  error. 

The  order  quashing  the  sci.  fa.  being  in  the 
nature  of  a  final  judgment,  a  writ  of  error  lies 
thereto. 

Good  V,  Ziegler,  8  Weekly  Notes,  190. 
Beale  v,  Dougherty,  3  Bin.  432. 
Com'th  V.  The  Judges,  Id.  273. 

The  Act  of  Febniary  24,  1834,  re-enacting  the 
Act  of  April  13,  1 79 1,  §  8,.  authorizes  a  scire 
facias  to  bring  in  the  executor  or  administrator 
of  a  person  who,  at  the  time  of  his  death,  was  a 
party  in  any  action  "depending  in  any  court." 
The  Act  of  1 79 1  was  a  rescript  of  the  Act  of 
Congress  of  September  24,  1789,  ch.  20  (i  U. 
S.  L.  90).  Under  all  these  Acts  the  uniform 
course  of  decision  has  been  that  the  mere  issuing 
of  a  writ  comes  within  the  intent  and  meaning 
of  the  words  "action  depending.** 
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2  Troubat  &  Haly's  Pr.  (Ed.  1868)  708. 

I  Dane's  Abr.  Ch.  29,  Art.  7,  {  3,  J  5. 

Hatch  V,  Eustis,  i  Gallison,  164. 

Pcnnock  v.  Hart,  8  S.  &  R.  380. 

Gemmill  v.  Butler,  4  Barr,  233,  per  Coulter,  J. 
The  cause  was  kept  alive  by  the  alias  and  plu- 
ries  writs,  though  service  was  not  made,  and  the 
running  of  the  Statute  of  Limitations  was  tolled. 

Hemphill  v.  McClimans,  24  Pa.  St.  367. 

Curcier's  Est.,  28  Pa.  St.  261. 
According  to  the  contention  of  defendants  in 
error  a  return  of  farde  venit  or  niJiil  habet  to  a 
first  or  alias  summons  ends  the  case,  and  is  con- 
clusive that  no  action  is  depending.  This  theory 
would  destroy  our  well-established  system  of  alias 
and  pluries  writs  founded  on  an  original  returned 
without  service. 

Wtn.  Herbert  Washington  and  C  Stuart  Pat- 
terson^ for  defendant  in  error. 

The  writ  of  error  should  be  quashed.  The 
order  of  the  Court  below  quashing  the  sci.  fa. 
was  not  a  final  judgment ;  it  would  not  be  plead- 
able in  bar  by  defendant  to  a  new  suit  for  the 
same  cause  of  action. 

Miller  v.  Spreeher,  2  Yeates,  162. 

Brown  v,  Ridgway,  10  Barr,  42. 

Wellock  V,  Cowan,  16  S.  &  R.  318. 

Bossier  v.  Hostetler,  2  P.  &  W.  331. 

ComHh  r.  The  Judges,  3  Bui.  273. 
The  action  was  not  "  depending"  at  the  time 
of  defendant's  death.  A  return  of  tarde  venit 
to  a  summons  will  not  support  an  alias  or  pluries 
to  bind  the  defendant.  The  case  is  not  analo- 
gous to  that  of  an  alias  sci.  fa.  to  revive  a  judg- 
ment, which  may  relate  back  to  an  original  sci. 
fa.  issued  before  the  expiration  of  the  five  years, 
though  not  served ;  the  reason  in  this  case  being 
tliat  the  Act  authorizing  such  writ  was  passed  for 
the  protection  of  purcliasers,  and  the  first  writ, 
though  not  served,  performed  the  office  of  notice 
equally  well  as  if  it  had  been. 

Pennock  v.  Hart,  8  S.  &  R.  369. 
Here  tliere  is  no  question  of  notice  to  third 
parties,  and  to  bind  the  defendant's  estate  it 
must  be  shown  that  the  defendant  had  been 
made  a  **  party'*  by  a  return  of  service.  With- 
out jurisdiction  had  over  the  decedent  there  can 
be  no  substitiition  of  his  personal  representatives. 

Harris  v.  Wool  ford,  6  Term  Rep.  617. 

Stratton  r.  Savignac,  3  Bos.  &  Pul.  330. 

Atwood  V.  Burr,  7  Mod.  5. 

Weston  V,  Foumier,  14  ^eist.  491. 

Gregory  v.  Hurrill,  5  B.  &  C.  341. 

Borden  v.  The  State,  11  Ark.  558. 

Shaefert/.  Gates,. 2  B.  Monroe,  455. 

Penobscot  R.  R.  Co.  v.  Weeks,  52  Me.  463. 

McKee  v.  McKee,  2  Har.  237. 

7  Robiuson*s  Pr.  1 16,  and  notes 

February  7,  1881.  The  Court.  We  are  of 
opinion  that  there  was  no  suit  depending,  upon 
which  this  scire  facias  could  be  issued  to  bring 
in  the  personal  representatives  of  the  defendant, 
within  the  provisions  of  the  Act  of  February  24, 


1834  (Pamph.  L.  77).  As  the  writ  had  not  bcoi 
served,  no  step  could  have  been  taken  in  it  with- 
out new  process  and  service  on  the  defendant. 
How,  then,  can  it  be  said  to  be  depending? 
Even  in  the  antiquated  process  of  a  writ  of  jour- 
ney's account,  which  was  allowed  when  a  suit 
abated  without  the  fault  of  the  plaintiff  or  de- 
mandant, it  was  required  to  be  sued  within  a  rea- 
sonable time  in  the  discretion  of  the  jt^ces. 
(Com.  Dig.,  Abatement  P.;  Bacon's  Abridg., 
Abatement  Q.) 

It  is  not  necessary  to  say  what  would  have 
been  the  case  if  there  had  been  ordinary  dili- 
gence to  effect  service  on  the  original  defendant. 
The  first  writ,  issued  July  16,  was  returned  tarde 
venit;  the  alias,  issued  Sept.  13,  was  returned 
nihil  habet;  the  pluries,  issued  Oct.  4,  1879, 
was  retiu*ned  tarde  venit :  then  the  plaintiff  let 
the  matter  drop.  It  was  not  until  five  yeais 
after  that  the  death  of  the  defendant  was  sug- 
gested, and  this  scire  facias  sued  out.  We  think 
the  proceeding  cannot  be  revived  under  the  cir- 
cumstances, and  the  plaintiff  must  be  put  to  suing 
out  a  new  original. 

Judgment  affirmed. 

Per  Curiam. 


Oct.  &  Nov.  '80, 153.  Nor.  18,  i88a 

National  Bank  of  Fayette  County  v. 
Dushane  et  al.,  Admrs. 

National  banks — Usury — Suit  to  recover  bal- 
ance due  on  last  note  of  a  series  of  renewals  on 
which  usury  had  been  taken — Set-off, 

Usurious  interest  actually  received  by  a  national  bank 
in  the  renewals  of  a  series  of  notes  cannot  be  set  off  in  a  suit 
brought  by  the  bank  on  the  last  renewal  note  in  the  series. 
The  forfeiture  of  the  interest  only  occurs  where  iU^il 
interest  has  been  stipulated  for  but  not  paid. 

The  only  remedy  of  the  defendant  is  by  an  action  of 
del)t  against  the  bank,  under  the  National  Bank  Act,  tore- 
cover  the  penally  therein  prescribed. 

Lucas  V,  The  Bank  (28  Sm.  228),  Oveiholt  r.  The 
Bank  (i  Nor.  490),  and  kindred  cases,  overroled,  so  fax 
as  they  hold  that  illegal  interest  taken  by  a  national  hank 
can  be  nsed  by  Mray  of  set-off  on  payment. 

Error  to  the  Common  Pleas  of  Fayette 
County. 

Assumpsit,  by  the  National  Bank  of  Fayette 
County  against  Dushane  et  a/.,  administrators  of 
the  estate  of  Martin  O.  Tinstman,  deceased,  to 
recover  the  balance  alleged  to  be  due  by  Tinst- 
man's  estate  on  a  promissory  note  made  by  sadd 
Tinstman  Oct.  19,  1872,  for  #5000,  payable 
four  months  after  date  to  the  order  of  Overholt 
&  Co.,  and  by  the  latter  indorsed.  Plaintiflf  ad- 
mitted the  pa)rment  of  interest  on  said  note  to 
Jan.   I,  1875,  and  also  credits  on  the  principal 
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amounting  to  I2519.12.     Fleas,  non-assumpsit, 
payment,  and  payment  with  leave,  etc. 

Upon  the  trial,  before  Stowe,  P.  J.,  May  22, 
1879,  the  only  defence  made  was  that  of  usury, 
to  establish  which  the  defendants  showed  that 
the  note  in  suit  was  the  last  of  a  series  of  notes 
given  in  renewal  of  a  loan  of  ^5000,  originally 
obtained  by  said  Tinstman  from  said  bank  on 
March  3,  1870,  which  notes  the  bank  had  regu- 
larly discounted  at  the  rate  of  ten  per  cent,  per 
annum.  The  dates,  length  of  time,  and  discount 
of  each  note  were  as  follows : — 


Date, 
March  3d,  '70, 
Tunc  4lh,  '70, 
Dec.  7th,  '70, 
April  loth,  *7i, 
Oct.  I3tb,  *7i, 
April  1 6th,  '72, 


Time, 
90  days, 
6  months, 

4  " 

6  " 

6  « 

6  " 


Discount  paid, 

259  72 
173  60 
257  66 
259  72 
259  72 


Interest  and  discount  paid  on  note  in  suit  to 

Jan.  I, '75,  74445 

Credits  on  principal  as  aforesaid  2519  12 


Total  amount  paid  on  loan  #4604  54 

The  defendants  presented  the  following  point : 
f  i)  That,  if  the  jury  find  from  the  evidence  that 
the  plaintiff  has  charged  and  received  a  rate  of 
interest  over  six  per  cent,  on  the  note  in  suit, 
and  the  several  notes  of  which  it  is  a  renewal, 
the  interest-bearing  quality  of  said  notes  is 
thereby  destroyed,  and  no  interest  can  be 
allowed;  and  the  defendant  is  entitled  to  a 
credit  against  the  face  of  the  note  of  all  pay- 
ments made.     Affirmed, 

Verdict  for  plaintiffs  for  $395.46,  being  the 
difference  between  the  face  of  the  note  and  the 
sum  total  of  all  the  discounts  and  payments 
made  on  the  loan  from  the  beginning  of  the 
series.  Judgment  having  been  entered  on  the 
verdict,  the  plaintiff  took  this  writ,  assigning  for 
error  the  affirmance  of  defendant's  point. 

Nathaniel  Ewing^  for  plaintiff  in  error. 

When  this  case  was  tried,  the  recognized 
authority,  on  such  questions  of  usury  as  were 
raised  here,  was  Lucas  et  al,  v.  Government 
National  Bank  of  Pottsville  (28  P.  F.  Smith, 
228) ;  and  the  Court  below  followed  the  princi- 
ples there  laid  down  in  afl&rming  the  point  sub- 
mitted by  the  defendants.  But  since  that  time 
both  the  Supreme  Court  of  the  United  States 
and  this  Court — the  former  in  Barnet  et  al,  v, 
Muncie  National  Bank  (8  Otto,  555),  and  the 
latter  in  National  Bank  of  Clarion  v,  Gruber 
(8  W.  N.  C.  119),  have  placed  a  different  con- 
Mruction  upon  the  National  Banking  Act.  These 
^  later  cases  decide  that  the  usurious  interest  or 
discount  cannot  be  applied  by  way  of  off-set  or 
payment  to  the  note  in  suit,  as  was  done  in 
this  case ;  but  that  where  such  illegal  interest 
has  been  paid,  twice  the  amount  so  paid  can  be 
zecoverea  in  a  penal  action  of  debt.    The  Court, 


therefore,  erred  in  permitting  the  defendants  to 
defalk  from  the  face  of  the  note  in  suit  the  whole 
amount  paid  as  interest  or  discount  on  the  loan 
from  the  beginning. 

As  the  interest  was  actually  paid  in  this  case, 
and  not  merely  stipulated  for,  it  is  not  embraced 
in  the  first  category  defined  by  the  United 
States  Supreme  Court  in  the  case  of  Barnet  etal, 
V,  The  Bank,  above  referred  to,  where  the  inte- 
rest-bearing quality  of  the  note  is  destroyed  and 
only  the  sum  lent,  without  interest,  can  be  re- 
covered. Hence  we  are  entitled  to  recover  the 
amount  of  the  note  with  interest,  less  the  credits 
admitted. 

Mestrezat  (with  whom  was  Boyle),  for  defend- 
ant in  error. 

By  the  Act  of  Congress  of  June  3,  1864,  sect. 
30,  the  entire  interest  is  forfeited  whenever 
usury  has  been  taken,  reserved  or  charged.  This 
being  a  renewal  note,  the  last  in  a  series  on  all 
of  which  usury  had  been  taken,  all  interest  was 
forfeited;  the  several  amounts  taken  by  the 
plaintiff  were  payments  on  the  note,  and  plain- 
tiff was  only  entitled  to  recover  the  face  of  the 
note,  less  these  payments. 

An  analysis  of  the  decisions  of  the  Supreme 
Court  of  the  United  States,  and  of  this  Court, 
relied  on  by  the  plaintiff  in  error,  will  show  that 
they  do  not  conflict  with  the  ruling  of  the  Court 
below  in  this  case. 

In  Barnet  v.  National  Bank  (8  Otto,  555) 
the  second  ground  of  defence  was  precisely  simi- 
lar to  our  defence  here,  viz.,  that  the  bill  in  suit 
was  the  last  of  eight  renewals ;  that  illegal  in- 
terest was  taken  upon  the  series,  all  of  which,  it 
was  claimed,  should  be  applied  as  a  payment 
upon  the  bill  in  suit.  The  Circuit  Court,  while 
sustaining  the  demurrer  to  the  ^rx/ and  third  dt- 
fences  (which  do  not  touch  this  case),  overruled 
it  as  to  the  second;  no  exception  was  taken  to 
this  ruling,  and  it  was  not  reviewed  in  the  Su- 
preme Court,  although  the  opinion  refers  to  it 
without  indicating  any  objection. 

In  First  National  Bank  of  Clarion  v,  Gruber 
(8  W.  N.  C.  119)  the  question  was  not  similar 
to  the  case  in  hand.  That  was  an  action  of 
debt  against  the  bank  to  recover,  under  the  Na- 
tional Bank  Act,  double  the  amount  of  certain 
payments  of  usurious  interest  made  to  the  bank 
within  two  years  prior  to  the  beginning  of  the 
action,  and  also  the  excess  of  interest  over  six 
per  cent,  on  certain  other  payments  of  usurious 
interest,  made  more  than  two  years  previous  to 
and  within  six  years  of  the  time  of  suit  brought. 
The  defendant  requested  the  Court  below  to 
charge  that  there  could  be  no  recovery  except 
for  the  penalty,  but  the  Court  held  that  the  plain- 
tiff could  recover  payments  of  interest  or  dis- 
count in  excess  of  six  per  cent.  The  Supreme 
Court,  reversing  the  Court  below,  on  the  au- 
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thority  of  Barnet  v.  The  Bapk,  held  that  only 
the  penalty  could  be  recovered.  What  was  said 
as  to  set-off,  in  an  action  brought  by  the  bank, 
was  ofiif^r  dicta^  and  not  warranted  by  Barnet  v. 
The  Bank.  This  Court  will  not  overrule  a  long 
line  of  decisions  unless  compelled  thereto  in 
explicit  terms. 

January  3,  188^.  The  Court.  This  case, 
on  the  authority  of  the  recent  deci»on  of  the 
Supreme  Court  of  the  United  States,  Barnet  r. 
The  National  Bank  (8  Otto,  555),  must  be  re- 
versed. It  was  there  held  that  usurious  interest 
previously  received  by  a  national  bank,  though 
taken  in  the  renewals  of  a  series  of  bills,  of 
which  the  one  in  suit  was  the  last,  could  not  be 
pleaded  byway  of  set-off,  and  that  the  only  rem- 
edy was  by  an  action  of  debt  founded  on  the 
penal  clause  of  the  Act  of  Congress.  This  case, 
of  course,  overrules  Lucas  r.  The  Bank  (28  P.  F. 
S.  228),  Overholt  v.  The  Bank  (i  Nor.  490), 
and  cases  of  a  similar  character,  at  least  so  far  as 
they  hold  that  illegal  interest  taken  by  a  national 
bank  can  be  used  by  way  of  set-ofF  or  payment. 

In  a  transaction  like  the  one  in  hand,  from  the 
case  above  cited,  it  will  be  found  that  the  de- 
fendant's only  remedy  was  by  a  penal  action  for 
double  the  illegal,  interest  paid,  and  that  the  for- 
feiture of  the  interest  upon  the  note  only  occurs 
where  illegal  interest  has  been  stipulated  for  but 
not  paid.  It  follows  that  the  plaintiff  should  have 
been  permitted  to  recover  the  full  amoimt  of  the 
note  in  suit,  with  interest. 

Judgment  reversed  and  a  new  venire  ordered. 

Opinion  by  Gordon,  J. 


Oct.  &  Not.  *8o,  79.  Oct  18,  1880. 

Galbraith  et  al.  v.  Walker. 

Practice —  Costs — Interest  not  cUlowed  in  suit  by 
sheriff  for. 

In  an  action  by  the  sheriff  for  costs  due  him  for  services 
in  a  cause,  interest  will  not  be  allowed  on  the  amount 
due  the  plaintiff. 

Baum  V.  Reed,  24  Smith,  332,  and  Rogers  v.  Bums, 
3  Cas.  528,  approved  and  followed. 

Error  to  the  Common  Pleas  of  Erie  County. 

Assumpsit,  by  Thomas  M.  Walker  against 
William  A.  Galbraith  and  Charles  Brandes. 

The  following  case  stated  was  filed  by  agree- 
ment of  the  parties  as  though  on  appeial  from 
the  judgment  of  an  alderman. 
.  "  The  claim  of  the  plaintiff  is  as  follows:  In 
No.  169,  May  term,  1873,  of  said  Court,  the 
defendant  had  issued  a  summons  in  partition. 
The   plaintiff  was  at   that  time  sheriff  of  said 


county,  and  served  the  writ  and  alias  summoDs 
No.  7,  September  term,  1873. 

His  fees  for  service,  travel,  mileage,  and  ad- 

vertising  were  ^34  21 

Interest  from  September  i,  1873,10  Febmaiy 

i>  1879,  5  yc<^  ^^^  ^  months.  7  97 

"The  defendants  deny  their  liability  for  inte- 
rest. 

**  If  the  Court  be  of  opinion  that  the  fees  of  the 
sheriff  bear  interest,  they  shall  enter  judgment 
for  the  plaintiff  for  $32.18  with  costs.  If  they 
be  of  the  opinion  that  the  plaintiff  is  not  entitled 
to  interest  on  his  fees,  they  shall  enter  judgment . 
for  the  plaintiff  for  I24.21  without  costs." 

The  Court  (McDermitt,  P.  J.)  was  of  opinion 
that  the  plaintiff  was  entitled  to  interest,  and 
entered  judgment  on  the  case  stated  for  the  plain- 
tiff in  the  sum  of  I32. 18.  Defendants  took  this 
writ,  assigning  for  error  the  entry  of  the  judg- 
ment for  $32.18  instead  of  $24.21. 

L,  S,  Norton^  for  plaintiffs  in  error. 

It  has  never  been  the  custom  in  Pennsylvania 
to  allow  interest  on  costs. 

Rogers  v.  Bums'  Admr.,  3  Casey,  525. 
Baum  V.  Reed,  24  Smith,  322. 

John  P,  Vincent  (with  whom  was  J.  JV.  Wei- 
more),  for  defendant  in  error. 

The  only  reasons  why  in  the  ordinary  issuing 
of  a  fi.  fa.  no  interest  is  allowed  on  costs  are,  (i) 
inconvenience,  (2)  the  rule  '*  de  minimis,*' 

But  when  an  officer  becomes  an  actor  and 
brings  suit  to  recover  payment  for  his  services, 
he  is  like  every  other  laborer  entitled  to  interest 
on  his  demand. 

Cone  V,  Donaldson,  11  Wr.  363. 

November  8,  1880.  The  Court.  In  die 
case  of  Rogers  r.  Bums  (3  Cas.  on  p.  528),  we 
said :  "  But  the  Court  below  allowed  interest  on 
the  judgment  for  costs.  By  the  common  hw 
of  England,  this  is  not  allowed.  (14  Vinci's 
Abr.  457;  Sweatland  v.  Squire,  Id.  458;  But- 
ler V,  Burk,  2  Salk.  623 ;  2  Jacob's  Law  Die, 
tit.  Interest.)  In  Pennsylvania  the  same  rule 
prevails,  and  the  statute  allowing  interest  on 
judgments  is  held  to  apply  to  the  debt  alone,  and 
not  to  the  costs.  (2  Dall.  105,  note ;  McCaus- 
land*s  Administrator  v.  Bell,  9  S.  &  R.  388.) 

In  Baum  v.  Reed  (24  P.  F.  S.,  on  p.  322)  we 
said :  **  It  is  certainly  the  settled  general  rule  in 
this  State  that  costs  do  not  bear  mterest.  The 
best  evidence  of  this  is  the  universal  practice  of 
indorsing  executions.  On  the  fi.  fa.  or  other 
writ,  the  debt  is  stated,  followed  by  the  date 
from  which  interest  is  to  be  computed,  and  then 
come  the  costs,  without  date  of  interest  Sodi 
is  the  mode  of  indorsement,  no  matter  how 
many  years  have  elapsed  from  the  entry  of  jodj- 
ment.    Even  after  a  revival  of  the  judgment,  the 
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same  practice  is  pursued,  the  first  costs  being 
marked  as  on  the  original,  and  the  second  as  on 
the  scire  facias."  We  see  no  reason  for  chang- 
ing the  rule  thns  laid  down.  We  understand  it 
to  be  the  uniform  practice  in.  all  parts  of  the 
State,  not  to  allow  interest  on  costs,  to  the  offi- 
cers to  whom  they  are  due.  There  is  no  statute, 
course  of  decision,  or  practice,  authorizing  or 
justifying  such  allowance,  nor  is  interest  a  natu- 
ral or  necessary  incident  to  costs  in  any  view  of 
the  subject.  Of  coiu^  we  except  from  these 
remarks,  the  case  of  an  actual  payment  of  costs 
by  a  party.  There,  interest  may  be  allowed  as 
on  money  paid  and  expended.  But  that  is  not 
this  case.  This  is  an  ordinary  case  of  a  claim  by 
a  sheriflf  for  costs  due  him  for  services  in  a  cause. 
The  Court  below  allowed  interest  on  the  costs, 
and  in  this  there  was  error. 

Judgment  reversed,  and  judgment  is  entered 
here,  on  the  case  stated,  in  favor  of  the  plaintiff, 
for  twenty-four  and  ^jf^^  dollars. 

Opinion  by  Green,  J. 


Jan.  '80,  80.  Jan.  25,  1881. 

Bondbright's  Appeal.    Hough's  Estate. 

Bequest — Condition  in  restraint  of  marriage — 
When  void- — Limitation  over —  When  not  in- 
valid— Distinction  between  statutory  heir  and 
heir  at  common  law,  as  affecting  validity  of 
limitcUion  over  on  breach  of  condition  subse- 
quent, 

A  bequest  to  the  widow  of  personalty  for  life,  coupled 
with  a  condition  subsequent  in  restraint  of  marriage,  is 
in  terrorem^  and  void ;  and  the  widow  takes  an  ab^lute 
estate. 

But  the  condition  is  validated  by  a  limitation  over  in 
the  event  of  remarriage ;  for  such  limitation  shows  that  the 
condition  was  not  intended  as  a  menace,  but  as  the  basis 
of  a  distinct  gift. 

Such  limitation  over  is  none  the  less  valid  because  to 
one  upon  whom  the  law  itself  casts  the  property, — but 

Semkle,  that  this  rule,  as  enunciated,  applies  only 
to  bequests ;  although,  what  would  be  the  case  where  the 
limitation  over  is  to  one  upon  whom  the  property  would 
be  cast  by  descent  or  intestacy  at  common  law,  not  de- 
cided. 

Parsons  v,  Winslow,  6  Mass.  169,  distinguished. 

Appeal  from  the  Orphans'  Court  of  Philadel- 
phia County. 

Appeal  of  Mrs.  Elizabeth  Bondbright  from  the 
decree  of  the  Orphans*  Court  dismissing  her  ex- 
ceptions to  the  adjudication,  upon  the  trust  ac- 
count of  the  executors  of  Phineas  Hough,  Jr., 
deceased. 

The  facts  of  this  case  and  the  opinion  of  the 
Court  below  are  reported  in  full  in  7  Weekly 
Notes,  559,  q.  v. 


Mrs.  Bondbright  took  this  appeal,  assigning 
for  error  (i)  the  dismissal  of  her  exceptions. 
(2)  The  Court  erred  in  not  deciding  that  the 
limitation  over  in  the  will  of  Phineas  Hough, 
Jr.,  was  void,  and  that  Elizabeth  L.  Bondbright 
was  entitled  to  the  income  of  the  fund,  ^20,000, 
notwithstandihg  her  remarriage.  (3)  The  Court 
erred  in  not  awarding  the  income  of  the  balance 
in  the  hands  of  the  accountants  to  Elizabeth  L. ' 
Bondbright  (formerly  Hough)  for  life.  (4)  The 
Court  erred  in  awarding  the  balance  in  the  hands 
of  the  accountants  to  the  executors  of  the  will  of 
Phineas  Hough,  Sr.,  deceased. 

Isaac  D,  Vocum,  for  the  appellant. 

Furman  Sheppard,  for  the  appellees. 

February  7,  1881.  The  Court.  The  decree 
is  affirmed  upon  the  opinion  of  the  learned  Court 
below. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


ia^omniott  Uleas— 'Eato^ 


C.  p.  No.  3. 


Sharp  V.  Robb. 


Dec.  13,  i88a 


Contract  by  several  owners,  one  of-  wham  is  a 
minor,  to  sell  lands — Contract  by  agent  with- 
out  written  authority — Payment  of  part  of  con-- 
sideration — Subsequent  sale  at  a  higher  price 
to  another  party — Tender  of  deed — Statute  of 
Frauds — Mectsure  of  damages — Suit  against 
adult  vendors. 

Case  stated,  as  follows : — 

On  January  29,  1875,  the  defendants,  Maria 
M.  Robb,  Ella  Jane  Robb,  and  Jane  E.  J.  Robb, 
guardian  of  Ambrose  M.  Robb,  with  one  John 
H.  Robb,  now  deceased,  were  the  owners  of  the 
store  and  dwelling,  with  the  lot  attached,  situate 
at  the  northeast  comer  of  Passyunk  Avenue  and 
Carpenter  Street.  Ambrose  M.  Robb,  who, 
through  his  guardian  Jane  E.  J.  Robb,  was  a 
party  to  the  present  action,  was  at  that  time  a 
minor,  and  was  entitled  to  one-fiflh  undivided 
interest  in  the  premises  mentioned  above.  De- 
fendants, through  their  attorney  G.  T.  Bispham, 
Esq.,  had  previously  employed  G.  A.  Coursault, 
a  real  estate  agent,  to  obtain  for  them  a  pur- 
chaser for  the  property  in  question.  On  Jan. 
29,  1875,  O.  C.  Coursault,  acting  for  his  brother 
G.  A.  Coursault,  as  agent,  agreed,  after  consul- 
tation with  defendant's  attorney,  to  sell  to  the 
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plaintiff  the  premises  above  mentioned  for  the 
sum  of  ^3400 ;  arid  thereupon  plaintiff  paid  to 
O,  C.  Coursault,  on  account  of  the  purchase- 
money,  the  sum  of  $75.  The  paper  given  to 
plaintiff  by  O.  C.  Coursault  reads  as  follows : — 

Philadelphia,  January  29,  1875. 
Received  of  Victor  A.  Sharp  the  sum  of  seveniy-five 
dollars  as  security  for  the  sale  of  house  N.  E.  comer  of 
Passyunlc  Avenue  and  Caqjcnter  Street,  the  full  consid- 
eration of  which  is  to  be  thirty-four  hundred  dollars,  clear 
of  all  encumbrances,  in  cash  when  the  title  is  mado  com- 
plete and  satisfactory  to  the  said  V.  A.  Sharp,  he  te  take 
the  same,  or  if  not,  to  forfeit  the  above  seventy-five  dol- 
lars, the  title  to  be  made  within  two  months. 
$y$.  O.  C.  Coursault, 

216  S.  4th  St.  for  G.  T.  BisPHAM. 

About  one  week  afterwards  an  offer  of  four 
thousand  dollars  was  made  by  another  party,  to 
wit,  Mrs.  Sedwith,  for  the  same  property,  being 
an  advance  of  six  hundred  dollars  upon  the  offer 
of  Mr.  Sharp.  This  fact,  in  the  opinion  of  the 
said  G.  T.  Bispham,  would  have  prevented  the 
Orphans'  Court,  which  had  charge  of  the  interest 
of  the  minor,  Ambrose  M.  Robb,  from  decreeing 
a  sale  of  the  property  in  question,  so  far  as  said 
interest  was  concerned,  for  any  sum  less  than 
that  offered  by  Mrs.  Sedwith.  At  or  shortly  after 
this  second  offer  was  made,  O.  C.  Coursault  in- 
formed the  plaintiff  of  said  second  offer,  as  well 
as  of  the  fact  that  one  of  the  owners  of  the  prop- 
erty in  question  was  a  minor.  The  defendants 
were  advised  by  their  attorney,  G.  T.  Bispliam, 
that  it  would  be  impossible  to  get  the  Orphans' 
Court  to  confirm  the  sale  of  the  minor's  interest 
when  there  was  a  higher  offer  outstanding,  and 
that  the  sale  to  Sharp  could  not  therefore  be 
consummated. 

The  Orphans'  Court,  as  to  said  minor,  con- 
firmed the  sale  to  the  second  party,  who  had  of- 
fered a  higher  price. 

No  deed  was  ever  tendered  to  the  plaintiff  in 
this  action.  No  further  "money  was  demanded 
of  him  at  any  time,  and  no  deed  was  ever  ten- 
dered by  him  for  execution,  and  no  tender  of 
the  purchase-money  was  ever  made.  No  written 
authority  to  sell  the  property  in  question  was 
ever  given  by  the  defendants  to  Mr.  Bispham, 
their  attorney,  or  to  any  other  person;  nor  was 
any  such  written  authority  given  by  Mr.  Bis- 
pham either  to  G.  A.  Coursault  or  to  O.  C. 
Coursault.  Defendants  have  on  several  occa- 
sions tendered  to  plaintiff,  and  are  still  ready  to 
pay  to  him  the  sum  of  I75,  that  being  the  sum 
paid  by  plaintiff  to  O.  C.  Coursault  on  account 
of  the  purchase-money  mentioned  in  the  paper 
signed  by  O.  C.  Coursault. 

If  the  Court  should  be  of  opinion  that  under 
the  above  facts  the  defendants,  Jane  E.  J.  Robb, 
Maria  M.  Robb,  and  Ella  J.  Robb,  are  liable  to 
plaintiff  for  their  proportion  of  the  difference  be- 
tween the  contract  price  with  him  and  the  price 


at  which  the  property  was  subsequently  sold,  as 
well  as  for  a  return  of  tlie  deposit-money,  judg- 
ment to  be  entered  in  favor  of  the  plaintiff 
against  the  said  defendants  for  J137  each.  If 
the  Court  are  of  opinion  that  the  defendants  are 
liable  only  for  a  return  of  the  deposit-money, 
judgment  to  be  entered  for  ^75. 
IViliiam  II,  Browne^  for  plaintiff. 
The  sale  of  the  property  to  another  party  ob- 
viated tlie  necessity  of  a  tender  by  plaintiff  to 
the  vendors  of  either  deed  or  money. 

Kerst  V,  Cinder,  i  Pitts.  314. 
The  acquiescence  of  defendants  in  the  written 
contract  of  sale  of  their  agent,  together  with 
their  virtual  acceptance  through  such  agent  of  a 
portion  of  the  purcliase- money,  estops  them  from 
denying  such  agent's  power  to  contract  for  want 
of  written  authority  to  him,  and  places  plaintiff 
in  the  virtual  position  of  dealing  directly  with 
defendants  as  principals  by  their  adoption  of  the 
written  contract  with  him,  and  thus  takes  the 
case  out  of  the  Statute  of  Frauds. 

The  adult  defendants  cannot  escape  the  con- 
sequences of  their  contract  with  the  plaintiff  un- 
der the  plea  that  they  can  convey  to  him  bet 
four-fiftlis  undivided  interest  in  the  property. 
The  vendee  can  decline  such  fractional  title,  but 
the  vendors  cannot  take  advantage  of  their  own 
wrong,  and  refuse  to  convey  what  they  possess. 

Burk's  Appeal,  25  Sm.  141. 

Story *s  Equity,  sect.  779. 

Harding  v,  Parohall,  56  III.  227. 

Waters  v,  Travis,  9  Johnson,  450. 
The  sale  to  a  third  party  by  defendants,  in 
violation  of  their  contract  with  plaintiff,  renders 
them  liable  to  the  latter  for  the  proportionate 
difference  between  the  contract  price  of  their  in- 
terests in  the  property  and  the  amount  actoaily 
received  by  them  from  such  third  party. 

D,  Holsman  (^Bispham  with  him),  for  defend- 
ants. 

When  the  vendor  of  an  estate  is,  without 
fraud  on  his  part,  incompetent  to  make  out  a 
title,  the  purchaser  is  not  entitled  to  recovo- 
damages  for  the  loss  of  his  bargain.  This  is  the 
rule  even  when  the  contract  conforms  to  the 
requisites  prescribed  by  the  Statute  of  Frauds. 

Flureau  v,  Thomhill,  2  Wm.  Bl.  1078. 

Johnson  v.  Johnson,  3  B.  &  P.  167. 

Walker  V.  Moore,  10  B.  &  C.  too. 

Pounsettv.  Fuller,  17  C.  B.  660. 

Sugden  on  Vendors,  chap.  ix.  {  3,  note  (14th  Engl 
ed.,  8th  Am.  ed.). 

Sedgwick  on  Measure  of  Damages,  p.  184,  note. 

Bitner  z/,  Brough,  I  Jones,  127. 

Dumars  v.  Miller,  10  C.  322. 

McNair  v,  Compton,  1 1  C.  28. 

Where  the  contract,  as  in  this  case,  is  within 
the  prohibition  of  the  Statute  of  Fraudis,  there  is 
additional  reason  for  limiting  the  plaintiff's  dam- 
ages to  his  actual  expenses,  with  interest  thereon. 
To  give  him  damages  for  the  loss  of  his  bargain 
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would  be  tantamount  to  a  lepeal  of  the  statute, 
for  although  the  vendee  might  not  recover  the 
land  for  which  he  had  bargained,  of  what  avail 
would  be  the  statute  if  he  could  recover  the  value 
in  money?  Such  recovery  would  be  equivalent 
to  specific  performance. 

Thompson  v,  Sheplar,  22  Sm.  165. 

Hertzog  v.  Hertzog,  10  C.  418. 

Harris  v»  Harris,  20  Sm.  174. 

Meason  v,  Kaine,  17  Sm.  126. 

McClowry  v.  Croghan,  i  Grant,  307. 

Sausser  v,  Steinmeu,  8  Weekly  Notes,  icx>. 

C.  A.  V. 
Dec.  23,  1880.  The  Court.  Undoubtedly 
damages  may  be  recovered  in  this  case;  but 
i4>on  the  facts  admitted  and  in  the  absence  of 
fraud,  the  measure  of  damages  must  be  the 
amount  expended  by  the  plaintiff,  with  the  inte- 
rest thereon.  Judgment  for  plaintiff  for  ^75. 
Per  Ludlow,  P.  J. 


C  p.  No.  3.  Jan.  1881. 

Bank  v.  Huston. 

Promissory  note  —  Accord  and  saiisf action  — 
Agreement  to  receive  in  satisfaction  of  a  prom- 
issory note  cash  and  new  notes  to  a  less  amount. 
Rule  for  new  trial. 

Assumpsit  upon  a  promissory  note  for  ^1265. 
At  the  trial  defendant  gave  evidence  to  show 
that  after  the  maturity  of  the  note  the  plaintiff 
agreed  to  accept  in  satisfaction  75  per  cent,  in 
cash  and  new  notes,  and  upon  the  cash  and  new 
notes  being  received  to  surrender  the  old  notes. 
In  pursuance  of  this  agreement  defendant  sent 
the  cash  and  notes  to  plaintiff  at  Harrisburg. 
Plaintiff  never  returned  the  new  notes,  nor  did 
he  repudiate  the  agreement  until  some  months 
afterwards,  when  he  refused  to  surrender  the  old 
note.    The  Judge  charged  the  jury,  that,  if  the 
alleged  agreement  was  made  and  the  defendant 
ftiUy  and  exactly  carried  it  out,  and  if  the  plain- 
tiff did  not  return  the  notes,  or  repudiate  the 
agreement  within  a  reasonable  time,  it  was  good 
by  way  of  accord  and  satisfaction,  and  plaintiff 
could  not  recover  upon  the  old  note. 
Verdict  for  defendant. 
G.  T,  Bispham^  for  rule,  relied  on — 
Cumber  v.  Wane,  i  Sm.  L.  C.  439. 
D'Olicr  V.  Bank,  4  Leg.  Gar.  66. 
George  H,  Earle  and  R.  P,  White,  contra. 

C.  A.  V. 
January  22, 1881.  The  Court  (after  reciting 
the  facts  as  above  stated).  At  one  lime  it  was 
the  law  of  Pennsylvania  that  the  acceptance  of 
part  of  the  money  due  in  satisfaction  of  the 
whole  debt  was  a  good  accord  and  satisfaction. 
T(Milliken  v.  Brown,  i  Rawle,  391 . )  In  their  note 
to  Cumber  r.  Wane  (i  Sm.  L.  Cas.  439)  Messrs. 
Hare  and  Wallace  say :  '*  This  case  may  be  con- 
sidered, so  far  as  Pennsylvania  is  concerned,  as 


overthrowing  the  old  common  law  rule."  In 
Hall  V.  Warrick  (2  Am.  L.  J.  186),  decided  in 
1845,  Judge  BuRNSiDE  says,  this  has  always  been 
the  law  of  Pennsylvania.  However,  in  Diller 
V.  Brubaker  (2  P.  F.  S.  498),  Judge  Thompson, 
and  in  Savage  r.  Everman  (20  P.  F.  S.  315), 
Chief  Justice  Sharswood,  allude  to  the  pld 
common  law  rule  as  the  law.  But  the  exact 
point  does  not  arise  until  Bank  v,  D'Olier  (4 
Legal  Gazette,  66,  1872),  and  there  the  rule  of 
Milliken  v.  Brown,  and  Hall  v,  Warrick,  is 
overthrown. 

In  our  case  it  is  not.  But  this  rule  has  been 
frequently  criticized,  and  is  not  extended  beyond 
its  exact  terms.  The  acceptance  of  any  chattel 
in  satisfaction  is  held  as  good,  no  matter  how 
unequal  to  the  debt  it  may  appear.  In  the 
present  case  the  jury  found  that  partly  cash  and 
partly  notes  were  received  in  satisfaction.  The 
case  of  Sibree  v,  Tripp  (15  M.  &  W.  23)  is  almost 
identical  with  this.  The  old  note,  however,  was 
not  to  be  surrendered  until  the  new  ones  were 
paid,  although  it  was  alleged  the  new  ones  were 
received  in  satisfaction.  It  was  there  distinctly 
held,  that  the  giving  of  the  debtor's  own  nego- 
tiable paper,  and  its  acceptance  in  full  satisfac- 
tion of  a  larger  liquidated  demand,  is  good  by 
way  of  accord  and  satisfaction.  And  among  the 
conclusions  arrived  at  by  the  English  annotators 
on  Cumber  v.  Wane,  in  Smith's  Leading  Cases 
Tist  vol.,  bottom  of  page  439),  **  3.  An  overdue 
aemand,  whether  liquidated  or  unliquidated,  may 
by  agreement  be  discharged  .  .  .  by  a  nego- 
tiable instrument  binding  the  debtor  or  a  third 
person  to  pay  a  smaller  sum." 

On  this  authority  the  rule  for  the  new  trial  is 
refused. 

Opinion  by  Yerkes,  J. 


C.  P.  No.  4,  Dec.  1880. 

CoUer  V.  Frankford  and  Southwark 

Railway  Co. 

Street  railways — Duty  of  passenger  railway 
to  passengers — Liability  of  company  for  refusal 
to  stop  when  signalled^^NegUgence — Degree 
of  care  required  of  a  child  of  twelve  years — 
Agency — Brakeman  has  no  authority  to  change 
a  rule  of  the  company  y  and  it  cannot  be  affected 
thereby —  Volunteers — Statements  of  one  with- 
out authority  cannot  bind  the  company. 

Rule  for  a  new  trial. 

This  action  was  by  a  boy  aged  twelve  years, 
to  recover  damages  for  injuries  sustained  by  the 
alleged  negligence  of  the  defendants.  On  the 
trial  the  following  facts  appeared.  The  plaintiff 
resided  at  Frankford,  23d  Ward,  and  was  in  the 
habit  of  riding  on  the  defendants*  road  each 
morning  by  a  six  o'clock  train  to  Bromley's 
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Mills,  at  Germantowu  Avenue  and  York  Street, 
at  which  place  he  was  employed.  The  defend- 
ants use  in  that  section  of  the  city  a  dummy 
engine  and  two  of  the  ordinary  passenger  street 
cars  as  a  train.  The  defendants'  train  had 
stopped  at  Unity  Street,  Frankford,  to  take  on 
passengers,  and  had  started  again,  when  the 
plaintiff  states  he  signalled  the  engineer  to  stojp, 
and  as  he  did  not  stop,  he  ran  towards  the  train, 
and  in  attempting  to  get  on  the  platform  of  the 
middle  car  his  foot  slipped  and  he  fell  under  the 
wheel,  and  his  leg  was  so  crushed  and  injured 
that  it  had  to  be  amputated.  As  an  excuse  for 
attempting  to  get  on  the  car,  the  plaintiff  testified, 
that  on  a  former  occasion  one  of  his  fellow  work- 
men at  Bromley's  Mills,  who  was  allowed  by  the 
company  defendants  to  act  as  brakeman  on  the 
six  o'clock  train  in  the  morning,  in  consideration 
of  a  free  ride,  said  to  him  as  he  got  on  the  car 
that  he  was  young,  and  should  run  and  jump  on 
the  car.  This  was  denied  by  the  witness  on  the 
other  side,  and  witnesses  were  also  produced  who 
testified  that  they  had  warned  the  boy  against 
jumping  on  the  car  while  in  motion. 

All  the  facts  were  left  to  the  jury,  who  found 
in  favor  of  the  plaintiff,  ^4500. 

Edward  Olmsted^  for  the  rule. 

The  invitation  given  by  the  brakeman  who 
was  not  an  employ^  of  the  company  could  not 
bind  it.  The  question  whether  such  an  invita- 
tion was  given  should  not  have  been  left  to  the 
jury,  and  as  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant  a  verdict  should 
have  been  rendered  in  its  favor. 

R,  P.  White,  contra. 

The  question  of  negligence  depends  upon  the 
circumstances  of  the  case.  It  was  for  the  jury 
to  determine  what  degree  of  care  was  demanded 
on  the  part  of  the  plaintiff,  a  child  of  tender 
years,  and  what  duty  the  defendant  owed  him. 
Crissey  v,  R.  R.,  25  P.  F.  S.  86. 
Nagle  V.  R.  R.,  7  Nor.  35. 

Jan.  22,  1881.  The  Court  Tafler  reciting 
the  facts  ut  supra).  The  degree  ot  care  required 
of  a  child  of  tender  years  is  always  a  question  of 
fact  for  the  jury,  and  what  is  negligence  per  se 
in  an  adult  might  not  be  so  in  one  of  tender 
years.  But  an  important  question  in  this  case 
is,  what  duty  was  owing  by  the  defendant  to  the 
plaintiflT.  They  were  bound  to  stop  on  his  signal, 
and  on  failure  to  do  so,  would  be  liable  in  dam- 
ages resulting  therefrom,  if  loss  of  employment 
or  otherwise ;  but  it  would  be  irrational  to  say 
that  a  failure  on  the  part  of  those  in  charge  of 
the  train  to  stop  would  justify  any  one  old  enough 
to  travel  alone  in  attempting  to  get  on  a  moving 
train  as  a  passenger.  The  duty  to  the  plain ti^ 
did  not,  therefore,  extend  to  his  personal  safety 
when  not  on  the  train  as  a  passenger,  nor  to  his 
safely  getting  on  unless  the  train  had  stopped. 


The  question,  therefore,  whether  an  invitation 
was  given  by  the  officers  or  ^ents  of  the  com- 
pany to  the  boy  to  get  on,  became  the  turning 
point  of  the  case.  If,  on  the  occasion  in  ques- 
tion, the  agents  of  the  defendants,  having  charge 
of  the  train,  had  invited  the  boy  to  get  on  while 
the  train  was  in  motion,  it  would  be  a  fair  ques- 
tion for  the  jury  whether  he  was  justified  in 
taking  such  a  risk. 

But  here  the  statement  made  to  the  boy,  that 
he  was  young,  and  could  run  and  jump,  was 
made  at  a  different  time,  and  under  different  cir- 
cumstances. It  can  hatdly  be  supposed  that  such 
an  invitation  would  extend  to  getting  on  the  cais 
without  regard  to  the  rate  of  speed,  or  the  time 
or  place. 

But  was  the  invitation  given  by  any  one  hav- 
ing authority  to  bind  the  company?  The  brake- 
man,  who  is  said  to  have  given  the  instruction 
alluded  to  by  the  plaintiff,  was  not  a  regular 
brakeman  on  the  cars,  but  was  a  fellow  employfi 
in  the  mill  with  the  plaintiff,  and  well  known  to 
him.  By  the  ordinary  duties  of  brakeman  he 
has  no  authority  over  the  management  of  the 
train,  or  to  regulate  the  loading  or  unloading  of 
the  train,  or  to  direct  the  conduct  or  ingress  or 
egress  of  the  passengers.  His  simple  duty  is  to 
attend  to  the  brake.  To  pefmit  the.idle  remarks 
of  one  without  authority,  or  a  mere  volunteer, 
to  bind  the  company  would  be  unreasonaiUe* 
Thus,  in  Flower  v.  Penna.  R.  R.  (19  Sm.  210), 
a  fireman  had  invited  a  boy  of  tender  years  to 
get  on  the  tender  of  the  engine  at  a  station, 
and  the  boy  was  killed  by  thus  acting,  by  the 
negligence  of  the  employ^  of  the  road  in  al- 
lowing the  balance  of  the  train  to  nm  into  the 
engine ;  it  was  held  that  the  engineer  or  fireman 
had  no  authority  to  invite  any  one  on  the  engine, 
and  that  the  company  consequently  was  not 
liable. 

The  brakeman  had  no  authority  to  change  any 
rule  of  the  company  or  to  waive  any  l^al  rigb^ 
they  may  have  in  regard  to  regulating  their  mode 
of  receiving  or  discharging  their  passengers.  It 
was  not  within  the  scope  of  his  authority.  The 
train  was  in  charge  of  a  regular  conductor  and 
engineer,  who  had  the  lawful  control  of  it.  The 
question  was  not  raised  upon  the  trial,  and  the 
whole  subject  went  to  the  jiuy  upon  the  question 
whether  any  invitation  was  given  by  the  brake- 
man.  The  jury,  therefore,  we  think,  had  too 
much  latitude ;  and,  as  the  evidence  does  not 
establish  a  case  of  negligence  on  the  part  of  de- 
fendants, a  new  trial  must  be  granted. 

Rule  absolute. 

Opinion  by  Elcock,  J. 
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Oxpian^*  ©ourt. 


Jan.  1881. 

Davis's  Estate. 

Partition  in  equity —  Intestacy  —  Descent —  Col- 
laterals— Half  blood — Real  estate — Among 
cousins  y  those  of  the  half  blood  inherit  real 
estate  equally  with  those  of  the  whole  blood — 
Acts  of  April  8 y  1S33,  and  April  27  ^  i8jS> 
Sur  petition  for  inquest  to  make  partition,  and 
answer. 

The  petition  set  forth  that  Eliza  T.  Davis,  the 
decedent,  died  in  August,  1880,  intestate,  un- 
married, and  without  issue,  leaving  to  survive 
her,  as  heirs-at-law  and  next  of  kin,  certain  first 
cousins,  some  of  the  half,  and  others  of  the  whole 
blood.  That  the  decedent  died  seised  in  her 
demesne  as  of  fee,  inter  alia,  of  certain  real 
estate  therein  described,  part  of  which  she  ac- 
quired by  purchase,  and  part  by  descent  from 
her  brother  Samuel  Davis,  who  had  purchased  it 
and  died  intestate,  unmarried,  and  without  issue. 
The  petition  was  filed  by  certain  of  said  cousins 
of  the  half  blood,  and  prayed  that  an  inquest  be 
awarded  to  make  partition  of  said  real  estate. 

Elizabeth  D.  Kiegel,  a  first  cousin  of  the  whole 
blood  on  the  father's  side,  filed  an  answer  to  the 
petition,  admitting  the  facts  averred  in  the  peti- 
tion, but  denying  that  the  persons  except  herself 
named  therein  as  heirs-at-law  were  such,  and, 
without  denying  the  alleged  relationship,  prayed 
they  might  be  required  to  prove  it,  and  further 
alleging,  that,  even  if  true  that  certain  persons 
therein  named  as  cousins  of  the  half  blood  were 
of  said  relationship,  yet  they,  being  of  the  half 
blood,  were  not  entitled  to  any  share  in  the 
estate  of  the  decedent. 

Exceptions  to  the  answer  as  insufficient  were 
sustaincKl  by  the  Court  (9  Weekly  Notes,  380), 
with  leave  to  respondent  to  make  further  answer, 
which  she  failed  to  do,  and  an  order  was  made 
that  the  petition  be  taken  pro  confesso  as  to  the 
matters  of  fact,  and  that  the  question  of  law  raised 
by  the  answer,  as  to  the  right  of  the  half  blood, 
be  heard  by  the  Court. 

G.  W.  Thorn  and  S.  Gormley,  for  peti- 
tioners. 

The  question  turns  upon  the  construction  to 
be  given  to  the  intestate  Act  of  April  8,  1833, 
and  the  Act  of  April  27,  1855. 

The  Act  of  1833  provides,  that  on  failure  of 
lineal  descendants  the  real  estate  of  the  intestate 
shall  descend  to  the  brothers  and  sisters  of  the 
whole  blood  and  the  children  of  such  deceased 
brothers  and  sisters,  and  upon  failure  of  brothers 
and  sisters  of  the  whole  blood  and  their  children 
then  to  the  next  of  kin  being  the  descendants 
of  brothers  and  sisters  of  the  whole  blood.    On 


failure  of  such  descendants,  after  providing  for 
the  father  and  mother,  it  provides  that  the  real 
estate  shall  descend  to  the  brothers  and  sisters  of 
the  half  blood  and  their  issue,  and  in  default  of 
these,  the  real  and  personal  estate  shall  descend 
to  and  be  distributed  among  the  next  of  kin  to 
such  intestate* 

Thus  in  Sec.  7  of  the  Act,  the  personal  estate, 
as  to  which  the  Act  makes  no  distinction  of 
blood,  is  blended  for  the  first  time  with  the  real, 
and  this  fact,  together  with  the  omission  to  make 
any  distinction,  is  conclusive  evidence  that  none 
was  intended. 

Danner  v.  Shissler,  7  Cas.  289. 
In  Brenneman*s  App.  (4  Wr.  115),  affirmed 
in  Hayes's  App.  (8  Nor.  256),  it  was  decided  that 
the  Act  of  1855  created  a  special  class  of  heirs, 
who  take  in  all  instances  as  representatives  of 
their  parents. 

As  the  parents  of  the  half  blood  in  the  present 
case,  being  uncles  of  the  intestate,  would  have 
taken  equally  with  uncles  of  the  whole  blood,  it 
follows  under  this  construction  that  their  shares 
descend  to  their  children.  Lane's  App.  (4  Cas. 
487)  is  not  in  conflict  with  this  conclusion. 
There  it  was  said  that  the  words  in  the  Act  of 
1S55,  "when  by  existing  laws  entitled  to  in- 
herit," were  intended  to  preserve  the  distinction 
of  blood  as  it  existed  in  the  Act  of  1833.  In 
that  Act  it  existed  only  in  the  case  of  brothers 
and  sisters  and  their  descendants,  and  these 
words  were  not  intended  to  extend  the  distinc- 
tion to  any  other  class  of  collaterals. 

The  real  estate  in  question  was  partly  pur- 
chased by  the  intestate  and  partly  derived  by 
descent  from  her  brother.  All  the  persons 
named  in  the  petition  are  of  the  blood  of  the 
brother  as  well  as  of  the  sister.  Had  he  died 
seised,  they  would  have  inherited  from  him  as 
they  now  inherit  from  the  intestate. 

He  who  is  to  inherit  an  estate  which  descended 
to  the  intestate  must  be  also  heir  to  him  from 
whom  it  descended. 

Maffit  V,  Clark,  b  W.  &  S.  261. 

Lewis  v»  Gorman^  5  Barr,  164. 
The  word  blood,  in  its  technical  and  its  natu- 
ral sense,  includes  the  half  blood. 

Baker  v,  Chalfant,  5  Whart.  477. 

Dorsey  r.  Vanhom,  9  Weekly  Notes,  95. 

I  Sharswood*s  Black.  220,  note. 
E.  F,  Pugh,  contra. 

At  common  law  first  cousins  of  the  half  blood 
could  not  inherit  real  estate. 

Black  Com.  '224. 
And  the  right  must  be  conferred  by  Act  of 
Assembly.  While  it  has  been  decided  that 
under  the  Act  of  1833  an  uncle  of  the  half  blood 
is  such  next  of  kin  as  to  take  equally  with  those 
of  the  whole  blood  (Banner  v»  Shissler,  supra) ^ 
yet  the  whole  drift  of  the  Acts  of  Assembly  shows 
the  intention  to  preserve  the  distinction  between 
the  whole  and  half  blood  whenever  any  degree 
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is  mentioned  in  the  Act.  Whenever  there  are 
relations  of  the  whole  blood,  who  are  named  in 
the  Act,  they  take,  as  to  real  estate,  in  exclu- 
sion of  the  lialf  blood  of  the  same  degree. 

The  Act  of  1855  is  to  be  taken  as  if  it  had 
been  passed  as  part  of  the  Act  of  1833,  i^-ith 
Sees.  7  and  8  of  that  Act  following  it.  Viewed 
^  in  that  light,  it  will  be  seen  what  the  Court 
*  means  in  Lane's  App.  (4  Cas.  487),  Brenne- 
man*s  App.  (4  Wr.  115),  Graham's  Est.  (7 
Weekly  Notes,  ii),  Illigs's  Est.  (3  Luz.  Leg. 
Obser.  102),  in  speaking  of  the  cousins  (or 
grand-nephews)  being  created  by  the  Act  addi- 
tional classes  of  heirs,  as  distinguished  from 
next  of  kitty  and  deciding  directly,  that  the 
words,  '*  when  by  existing  laws  entitled  to  in- 
herit," are  intended  to  preserve  the  distinction 
between  the  whole  and  the  half  blood. 

Two  new  classes  of  heirs  are  established,  to 
wit,  grand-nephews  and  first  cousins  of  the  whole 
blood.  In  default  of  these,  the  estate  descends 
to  next  of  kin,  under  Sees.  7  and  8  of  Act  of 

January  22,  1881.  The  Court.  The  ex- 
pression in  the  Act  of  8th  of  April,  1833,  of  the 
preference  given  to  the  whole  blood,  being  con- 
fined to  the  case  of  the  inheritance  of  real  estate 
by  brothers  and  sisters  and  their  descendants, 
the  familiar  rule  of  construction  excludes  the 
implication  that,  in  any  other  case,  such  prefer- 
ence was  intended ;  while  the  fact  that,  in  pro- 
viding for  inheritance  by  the  next  of  kin,  per- 
sonal estate,  as  to  which  there  is,  concededly, 
no  distinction  of  blood,  is  blended  with  real 
estate — the  latter  being  subject  only  to  the  provi- 
sion that  no  estate  of  inheritance  therein  shall 
pass  to  pne  not  "  ^  the  blood"  (that  is,  either 
of  the  whole  or  half  blood,  Baker  v.  Chalfant,  5 
Whart.  477)  of  the  first  purchaser — shows,  con- 
clusively and  affirmatively,  that  the  omission  in 
the  case  of  next  of  kin  was  not  accidental.  It 
was  accordingly  held  in  Danner  v.  Shissler  (7 
Casey,  289),  that  where  the  next  of  kin  of  an 
intestate  were  uncles  and  aunts,  they  took  under 
the  Act  without  distinction  of  blood. 

In  the  case  before  us,  the  parties  claiming  are 
all  children  of  deceased  uncles  and  aunts  of  the 
whole  and  of  the  half  blood ;  and,  under  the 
Act  of  1833,  being  the  next  of  kin,  both  alike 
would  clearly  be  entitled. 

But  it  is  contended  by  the  respondent  that  a 
different  rule  has  been  introduced  by  the  Act  of 
April  27,  1855,  which  provides,  that  "among 
collaterals,  when,  by  existing  laws,  entitled  to 
inherit,  the  real  and  personal  estate  shall  descend 
and  be  distributed  among  the  grandchildren  of 
brothers  and  sisters,  and  the  children  of  uncles 
and  aiuits  by  representation;  such  descendants 
taking  eqtially  among  them  such  share  as  their 
parent  would  have  tsdcen  if  living." 

It  is  not  easy  to  see  upon  what  principle  such 


a  result  as  that  now  claimed  can  take  place 
Under  Section  8  of  the  Act  of  1833,  which  de- 
clared that  **  no  representation  shall  be  admitted 
amongst  collaterals  after  brothers'  and  sisters' 
children,"  a  living  nephew  or  niece  took  to  the 
entire  exclusion  of  the  children  of  all  deceased 
nephews  or  nieces ;  and  a  living  uncle  or  aunt  to 
the  exclusion  of  the  children  of  all  deceased 
uncles  or  aunts.  This  was  decided  in  1853,  in 
the  case  of  Parr  v.  Bankhart  (10  Harris,  291); 
and  it  was  doubtless  to  remedy  the  hardship  of 
such  a  case  that  the  Act  of  1855  was  passed. 

It  is  a  primary  canon  of  construction  *  *  that  it 
is  not  to  be  presumed  that  the  Legislature  in- 
tended to  make  an  innovation  upon  the  existing 
law,  further  than  the  case  absolutely  required. 
For  the  law  rather  infers  that  the  Act  did  not 
intend  to  make  any  alteration  ot?ier  than  what  is 
specified,  and  besides  what  has  been  plainly  ex- 
pressed; **for  if  the  Parliament  had  held  that 
design,  it  is  naturally  said,  they  would  have  ex- 
pressed it."  (Dwarris  on  Stat.  43.)  We  are  not 
left  to  mere  interpretation,  however,  upon  this 
point,  since  the  Act,  in  express  terms,  says  that 
the  persons  taking  by  representation  under  its 
provisions  shall  do  so  (in  all  cases)  **  when,  by 
existing  laws,"  collaterals  shall  be  **  entitled  to 
inherit."  By  the  laws  then  existing  brothexs 
and  sisters  of  the  whole  blood,  and  their  descend- 
ants, took  to  the  exclusion  of  brothers  and  sisters 
of  the  half  blood  and  their  descendants  ;  and  bj 
the  same  existing  law  uncles  and  aunts  of  the 
whole  blood  had  no  preference  whatever  over 
uncles  and  aunts  of  the  half  blood.  In  either 
case,  the  persons  taking  by  representation  under 
the  new  Act  could  only  have  what  **  their 
parent  would  have  taken  if  living."  Hence,  a 
nephew  or  niece  of  the  half  blood,  and  conse- 
quently their  children,  could  take  nothing 
should  there  be  a  nephew  or  niece  of  the  whole 
blood  or  their  children,  while  an  uncle  or  aunt 
of  the  half  blood,  and  consequently  their  chil- 
dren, would  take  equally  with  an  uncle  or  aunt 
of  the  whole  blood  or  their  children ;  provided, 
in  both  cases  alike,  that  the  parties  claiming  were 
of  the  blood  of  the  first  purchaser. 

This  is  said  by  the  Court  below  in  Danner  r. 
Shissler,  supra,  to  be  clear  since  the  Act  of 
iS55>  s^^  the  judgment  was  affirmed  without  re- 
mark upon  the  point. 

We  have  no  doubt,  therefore,  that  the  childrcfi 
of  deceased  uncles  or  aunts  of  the  half  blood  are 
entitled  to  share  with  those  of  the  whole  blood  in 
the  case  before  us. 

Under  the  construction  given  to  the  Act  of  ' 
1855  by  the  Supreme  Court,  the  distribution 
must  be  made  per  stirpes,  notwithstanding  the 
fact  that  the  parties  entitled  stand  in  the ! 
degree  of  consanguinity  to  the  intestate. 

Inquest  awarded. 

Opinion  by  Penrose,  J. 
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January,  *?o,  28.  January  24,  1881. 

Lanigan,  to  use  etc.,  v.  Kille* 

Lessor  and  lessee —  Covenant  for  quiet  enjoyment 
— Eviction  by  paramount  title — Improvements 
erected  by  lessee — In  suit  against  lessor  on  im- 
plied covenant  for  quiet  enjoyment ^  damages 
cannot  be  recovered  for  value  of  improvements, 
which  lessee  had  right  to  remove. 

In  case  of  an  eviction  of  a  purchaser  or  lessee  of  real 
estate  by  paramouut  title,  his  measure  of  damages,  under 
the  ordinary. covenants  of  title  express  or  implied,  in  the 
absence  of  fraud  on  the  vendor's  or  lessor's  part,  is  the 
consideration  paid. 

K.  leased  to  L.  for  fifteen  years,  in  consideration  of  a 
royalty,  certain  ore-lands,  L.  covenanting  to  erect  forth- 
with good  and  approved  machinery  to  take  out  the  ore, 
and  K.  covenanting  that  the  lessee  should  have  full  privi- 
lege of  erecting  all  buildings  necessary  to  working  the  ore, 
and  that,  at  the  end  of  the  term,  he  should  have  the  right 
to  take  down  and  remove  all  buildings  put  up  by  him. 
The  lease  contained  the  usual  words  '*  demise  and  let,*' 
but  no  express  covenant  for  title.  L.  was  subsequently 
evicted  in  an  ejectment-suit  founded  on  a  paramount  title. 
In  ail  action  by  L.  against  K.  to  recover  damages  for  the 
eviction : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
the  measure  of  damages  was  the  consideration  paid,  and 
that  the  damages  in  this  case,  therefore,  could  only  be 
nominal. 

The  plaintiff  offered  to  show  the  value  of  machinery 
erected  by  him  and  standing  at  the  time  of  eviction,  as  a 
portion  of  the  damages  he  was  entitled  to ;  and  in  order 
to  fix  the  value  thereof,  offered  to  show  that,  in  an  action 
for  mesne  profits  brought  against  the  defendant,  he  had 
fixed  the  value  of  said  improvements  at  ^(9600,  and  re- 
duced the  verdict  by  that  amount : 

li^id  (affirming  tne  judgment  of  the  Court  below),  that 
tbe  evidence  was  inadmissible. 

Per  Paxson,  J.  As  to  improvements  put  up  by  per- 
mission merely  of  the  lessor,  there  could  be  no  question ; 
aud  the  machinery  covenanted  to  be  put  up  was  merely 
that  which  was  necessary  to  work  the  mine ;  without  it, 
the  lessee  could  not  make  the  rent  He  would  have  been 
obliged  to  put  it  up,  if  the  covenant  were  not  in  the  lease. 
It  is  to  be  observed  that  in  no  case  were  any  improve- 
ments to- belong  to  the  lessor,  after  the  termination  of  the 
lease;  the  lessee  had  the  right  to  remove  them.  The 
covenant  formed  no  part  of  the  consideration  paid  for  the 
lease ;  at  most  it  merely  increased  the  lessor's  security  for 
the  rent.  If  the  improvements  were  to  become  the  lessor's 
property,  the  question  would  be  different. 

Per  Paxson,  J.     In  ordinary  short  leases,  an  examina- 
tion of  title  by  the  Ir*.<(sce  may  be  unusual,  but  in  leases  of 
FoL.  IX.— 31 


such  a  character  as  this  one,  title  is  so  important  that  no  I 
one  but  a  very  careless  man  would  think  of  renting  with- 
out a  careful  examination.  When  a  lessee  seeks  to  im- 
prove demised  premises,  the  rule  caveat  emptor  applies ; 
he  should  examine  his  lessor's  title  or  protect  himself  by 
apt  words  in  an  express  covenant. 

Bender  v.  Fromberger,  4  Dall.  407;  McClowry  v. 
Croghan's  adm'r,  i  Grant,  307,  followed. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

Covenant,  brought  by  J.  Lanigan,  to  the  use 
of  H.  P.  Stichter,  against  J.  T.  Kille,  to  recover 
damages  for  an  eviction  from  certain  ore-land 
demised  for  a  term  of  years  by  defendant  to 
plaintiff.  Pleas,  covenants  performed,  covenants 
performed  absque  hoc,  performance  with  leave, 
etc. 

On  the  trial,  before  Mitchell,  J.,  the  follow- 
ing facts  appeared :  By  lease  dated  August  1,1871, 
the  defendant  Kille  leased  to  J.  Lanigan  certain 
ore-lands  in  Cumberland  County  for  the  term  of 
fifteen  years,  in  consideration  of  a  certain  roy- 
alty. The  lease  contained  the  following  mate- 
rial provisions : — 

.  .  .  Witnesseth  that  the  said  lessor  doth  hereby 
demise  and  let  unto  the  said  lessee,  etc.  .  •  .  The 
said  lessee  hereby  covenants  and  agrees  to  and  with  the 
said  lessor  that  he  will  forthwith  procure  and  set  up  good 
and  approved  machinery  to  take  out  and  work  said  ore, 
and  that  he  will  work  and  mine  the  same  in  a  good,  work- 
manlike manner,  and  at  an  open  bank,  and  that  he  will 
mine  and  take  away  not  less  than  four  thousand  tons  of 
ore  in  each  and  every  year  of  this  agreement;     .     .     . 

The  said  lessor  covenants  afid  agrees,  to  and  with  the 
said  lessee,  that  he  shall  have  the  fiill  privilege  of  building 
houses  and  erecting  all  necessary  machinery  for  develop- 
ing, working,  and  taking  out  the  ore  upon  said  tract,  and 
that  at  the  expiration  of  the  hereby  demised  term,  or  in 
case  ore  shall  not  be  found  In  sufficient  quantity  upon  the 
said  tract,  he  shall  have  tht  right  to  take  down  and  remove 
all  buildings  and  machinery  so  put  up  or  erected. 

The  lease  contained  no  express  covenant  for 
title.  The  lessee  entered  upon  the  premises  and 
erected  certain  improvements.  Subsequently 
judgment  was  recovered  against  Kille  f  the  les- 
sor) in  an  action  of  ejectment,  founded  upon  a 
paramount  title  (Kille  r.  Ege,  29  Sm.  15  ;  s.  c, 
I  Weekly  Notes,  500);  and  the  lessee  was,  ac- 
cordingly, put  out  of  possession  by  the  sheriff 
under  a  writ  of  hab,fac.poss.  (See  Ege  v.  Kille, 
3  Norris,  339.)  Subsequently  Lanigan  assigned 
his  lease  to  H.  P.  Stichter.  An  action  for  mesne 
profits  was  then  brought  by  Ege  (the  successful 
party  in  the  above-mentioned  ejectment)  against 
Kille,  and  the  defendant  in  that  suit  was  allowed 
to  set  off  against  the  plaintiff's  claim  the  im- 
provements erected  by  Lanigan  on  the  property. 
(See  Kille  v.  Ege,  i  Norris,  102 ;  s.  c,  3  Weekly 
Notes,  443.) 

The  plaintiff  made  the  following  offers  of  evi- 
dence :  (i)  To  show  the  value  of  the  improve- 
ments as  affixed  to  the  freehold,  erected  by  plain- 


Digitized  by 


Google 


4S2 


WEEKLY  NOTES  OF  CASES. 


tiff  upon  the  land  under  his  lease  from  defendant, 
at  the  time  of  the  eviction.  Objection  sustained 
and  exception,  (ist  assignment  of  error.)  (2) 
To  prove  that  the  defendant,  in  an  action  against 
him  for  mesne  profits  by  the  claimant  in  the 
ejectment  suit,  fixed  the  value  of  said  improve- 
ment at  f  9600,  and  iLsed  the  same  as  a  set-off  to 
the  claim  for  mesne  profits,  and  was  allowed  for 
the  same.  Objected  to ;  objection  sustained  and 
exception.  (2d  assignment  of  error.) 

The  Court  instructed  the  jury  to  find  for  the 
plaintiff  for  nominal  damages.  (3d  assignment  of 
error.) 

Verdict  for  plaintiff  for  $6,  and  judgment 
thereon ;  whereupon  the  plaintiff  took  this  writ, 
assigning  for  error  the  above  rulings  on  evi- 
dence, and  the  charge  of  the  Court  to  the  jury. 

S.  E,  Covin  and  F.  C,  Brewster  (with  them 
F,  E,  Brewster),  for  plaintiff  in  error. 

A,  S,  Biddle  and  Geo.  W,  BiddU,  for  defend- 
ant in  error. 

(For  opinion  of  Mitchell,  J.,  and  argument 
of  counsel,  see  report  of  the  case  on  a  rule  for  a 
new  trial,  7  Weekly  Notes,  293.) 

February  21,  1881.  The  Court.  This  was 
an  action  of  covenant  brought  by  the  lessee  of 
certain  ore-lands  in  Cumberland  County,  against 
the  lessor,  to  recover  damages  for  an  eviction  from 
the  demised  premises.  The  lease  was  for  a  term 
of  fifteen  years,  and  some  time  prior  to  its  ex- 
piration the  lessee  was  evicted  under  ejectment 
proceedings  upon  a  paramount  title. 

It  is  settled  by  abundant  authority  that  the 
word  cone es si  or  demisi  in  a  lease  implies  a  cove- 
nant for  quiet  enjoyment  during  the  term.  It  is 
sufficient  to  refer  to  Hemphill  v.  Eckfeldt  (5 
Wharton,  274),  Maule  v,  Ashmead  (8  Harris, 
482^,  Schuylkill  and  Dauphin  Improvement  and 
Railroad  Company  zf.  Schmoele  (7  P.  F.  S.  271), 
Nokes*s  Case  (4  Rep.  80  b)y  Line  v.  Stephenson 
(35  E.  C.  L.  R.  77),  Smith's  Landlord  and 
Tenant,  263 ;  Rawle*s  Covenants  for  Title  (4th 
ed.),  464. 

So  much  is  conceded.  Nor  is  it  denied  that, 
for  a  breach  of  the  covenant  implied  from  the 
use  of  the  word  let  or  demise,  an  action  can  be 
maintained.  The  only  contention  is,  as  to  the 
proper  measure  of  damages.  The  plaintiff  of- 
fered to  prove  in  the  Court  below  (see  first  speci- 
fication), the  value  of  the  improvements  which 
he  had  erected  upon  the  demised  premises,  as  a 
means  of  ascertaining  the  damages  which  he  had 
sustained  by  reason  of  the  eviction.  The  Court 
below  ruled  out  the  offer,  and  instructed  the  jury 
to  find  nominal  damages  only. 

The  eviction  here,  as  before  stated,  was  by  a 
paramount  title.     It  is  not  the  case  of  an  evic 
tion  by  a  landlord  in  disaffirmance  of  his  own 
act,  or  by.  a  fraud  perpetrated  upon  the  tenant. 


It  is  important  to  bear  this  distinction  in  xxdnd, 
as  the  measure  of  damages  is  different  in  the  two 
classes  of  cases. 

It  may  be  conceded  to  be  settled  law  in  Eng- 
land, that  the  measure  of  damages  for  the  breach 
of  an  express  covenant  for  quiet  enjoyment  is 
the  value  of  the  property  at  the  time  of  the  evic- 
tion. (Williams  v.  Burrell,  50  E.  C.  L.  R  401 ; 
Lock  V.  Furze,  115  Id.  94;  Rolph  v,  Croudi,  3 
L.  R.  Exchequer,  44.)  These  cases  hold  that  the 
rule  in  Flureau  v.  Thomhill  (2  W.  Black.  1078), 
that,  where  a  contract  of  sale  of  real  estate  goes 
off  in  consequence  of  a  defect  in  the  vendor's 
title,  the  vendee  is  not  entitled  to  damages  for 
the  loss  of  the  iMirgain,  does  not  apply  to  the  case 
of  a  lease  granted  by  one  who  has  no  title  to 
grant  it. 

In  this  State  it  is  settled  tlut,  as  between  ven- 
dor and  vendee,  the  measure  of  damages  is  the 
consideration  paid.  Bender  v.  Fromberger  (4 
Dallas,  441),  which  expressly  ruled  the  point,  has 
never  been  questioned,  but,  on  the  contrary,  has 
been  followed  in  a  number  of  later  cases,  whidi 
it  is  needless  to  cite.  While  the  contrary  doc- 
trine has  been  asserted  in  a  few  of  the  States, 
the  principle  of  Bender  v.  Fromberger  has  be«i 
recognized  in  a  large  majority  of  them,  and  by 
the  Supreme  Court  of  the  United  States.  The 
cases  will  be  found  collected  by  Mr.  Rawle  in 
his  Covenants  for  Title  at  page  235. 

The  question  which  immediately  concerns  ib 
is  whether  the  same  rule  applies  as  between 
lessor  and  lessee.  In  England,  as  we  have  seen, 
it  does  not,  and  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  the  eviction. 
Upon  this  point  the  authorities  are  meagre,  and 
by  no  means  uniform.  The  true  rule,  however, 
would  appear  to  be,  that  in  an  action  by  a  lessee 
against  his  lessor  for  an  eviction  by  a  paranKnmt 
title,  the  measure  of  damages  is  the  consideration 
paid,  and  such  mesne  profits  as  he  has  paid  or 
may  be  liable  for.  The  consideration  for  a  lease 
is  usually  the  rent  reserved.  If  the  tenant  has 
enjoyed  the  possession  of  the  demised  premises, 
he  has  had  the  precise  equivalent  for  the  rent ;  if 
be  has  paid  the  rent  in  advance,  he  is  entitled  to 
recover  it  back  in  the  form  of  damages  for  the 
eviction.  This  is  substantially  the  rule  laid  down 
in  Mack  v,  Patchin  (42  N.  Y.  167),  where  it  w«5 
said  by  Earl,  C.  J.  **  In  an  action  by  the  lessee 
against  the  lessor  for  breach  of  covenant  for 
quiet  enjoyment,  the  lessee  can  ordinarily  re- 
cover only  such  rent  as  he  has  advanced,  and 
such  mesne-profits  as  he  is  liable  to  pay  over ; 
and  in  cases  where  the  lessor  is  sued  for  a  breadi 
of  contract  to  give  a  lease  or  to  give  possession, 
ordinarily  the  lessee  can  recover  only  nominal 
damages  and  some  incidental  expenses,  but  noth- 
ing for  the  value  of  the  lease,  lliese  rules,  how- 
ever much  they  may  be  criticised,  must  be  re- 
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garded  as  settled  in  this  State."  The  learned 
Chief  Justice  then  proceeds  to  say,  that,  **at  an 
early  day,  in  England  and  in  this  country,  cer- 
tain cas^  were  declared  to  be  exceptions  to  these 
rules,  or,  more  properly  speaking,  not  to  be 
within  them  :  as,  if  the  vendor  is  guilty  of  fraud ; 
or  can  convey,  but  will  not,  either  from  per- 
yerseness  or  to  secure  a  better  bargain ;  or  if  he 
has  covenanted  to  convey  when  he  knew  he  had 
no  authority  to  contract  to  convey  ;  or  where 
it  is  in  his  power  to  remedy  a  defect  in  the  title 
and  he  refuses  or  neglects  to  do  so ;  or  when  he 
refuses  to  incur  expenses  which  would  enable  him 
to  fulfil  his  contract;  in  all  these  cases,  the 
vendor  or  lessor  is  liable  to  the  vendee  or  lessee 
for  the  loss  of  tlie  bargain,  under  rules  analogous 
to  those  applied  in  the  sale  of  personal  property.'* 
Mack  V.  Patchin  came  within  the  exception  noted 
above.  The  tenant  in  that  case  was  evicted 
under  proceedings  to  foreclose  a  mortgage  upon 
the  demised  premises,  which  mortgage  antedated 
.  the  lease.  The  foreclosure  was  evidently  pro- 
cured by  the  lessor.  The  collusion  of  the  latter 
appears  in  the  report  of  the  facts  of  the  case,  in 
the  opinion  of  the  Court,  and  is  specially  referred 
to  in  the  concurring  opinion  of  Mr.  Justice 
Smith,  who  said,  "the  plaintiff  (tenant)  was 
clearly  evicted  from  the  premises  by  the  act, 
procurement,  and  fault  of  the  defendant  (lessor). 
He  expedited,  if  he  did  not  instigate,  the  fore- 
closure of  the  mortgage  imder  which  the  eviction 
was  had.  He  became  a  joint  purchaser,  on  the 
mortgage  sale,  of  the  demised  premises,  and  a 
joint  petitioner  with  Dorsheimer  for  the  writ  of 
assistance  under  which  the  plaintiff  was  evicted 
from  the  premises."  Under  these  circumstances, 
it  is  not  surprising  that  the  Court  permitted  the 
lessee  to  recover,  not  nominal  damages  merely, 
but  the  value  of  the  lease,  less  the  rent  stipulated 
to  be  paid. 

The  case  in  hand  does  not  come  within  either 
of  the  exceptions  noted.  Neither  fraud  nor  bad 
faith  was  imputed  to  the  lessor.  He  demised 
the  premises  under  the  belief  that  he  had  a  good 
title.  The  lessee  leased  the  premises  under  a 
similar  belief;  both  were  mistaken.  The  lessor 
loses  what  he  paid  for  the  property,  unless  he  is 
protected  by  apt  covenants  in  his  title,  and  is 
liable  to  his  lessee  to  the  extent  of  the  considera- 
tion paid  by  the  latter.  Is  he  liable  beyond  this? 
The  lessee  contends  that  he  is  also  liable  for  the 
improvements  made  by  said  lessee  upon  the  pro- 
perty. 

The  liability  of  a  lessor  under  the  implied 
covenant  for  quiet  enjoyment,  for  improvements 
made  upon  the  demised  premises  by  the  lessee, 
may  depend  upon  circumstances.  A  tenant, 
who,  upon  his  own  motion  and  for  his  own  pur- 
poses, erects  a  building  or  other  improvement 
upon  a  leasehold,  certainly  cannot  recover  the 


value  thereof  from  the  lessor  in  event  of  an  evic- 
tion. In  such  case  the  rule  of  caveaf  emptor 
would  apply.  It  was  his  own  folly  to  build 
upon  another's  land.  It  was  contended  that  the 
case  in  hand  does  not  come  within  such  rule, 
however,  for  the  reason  that  the  lessee  cove- 
nanted with  the  lessor  to  erect  the  improve- 
ments in  question.  The  lease  does  contain  such  a 
covenant,  as  to  a  portion  of  the  improvements. 
It  provides  that  the  lessee  shall  **  forthwith  pro- 
cure and  set  up  good  and  approved  machinery, 
to  take  out  and  work  said  ore,"  and  the  lessor 
< '  covenants  and  agrees,  to  and  with  the  said  lessee, 
that  he  shall  have  the  full  privilege  of  building 
houses  and  erecting  all  necessary  machinery  for 
developing,  working,  and  taking  out  the  ore 
upon  the  said  tract,  and  that  at  the  expiration  of 
the  hereby  demised  term,  or  in  case  the  ore  shall 
not  be  found  in  sufficient  quantity  upon  the  said 
tract,  he  shall  have  the  right  to  take  down  and 
remove  all  buildings  and  machinery  so  put  up  or 
erected." 

So  fisur  as  the  improvements  which  were  put 
up  by  permission  merely  of  the  lessor  are  con- 
cerned, there  can  be  no  question.  There  was 
no  obligation  to  put  them  up,  and  there  can  be 
no  recovery.  But  it  is  said,  that  as  to  the 
machinery,  there  was  a  covenant  to  erect  it,  and 
therefore  the  lessee  may  recover  its  value  in  this 
proceeding.  It  will  be  observed  that  in  no  event 
was  it  to  become  the  property  of  the  lessor.  The 
lessee  was  expressly  authorized  to  remove  it  at 
the  close  of  his  term,  or  sooner,  if  ore  shall  not 
be  foimd  in  sufficient  quantity  upon  the  tract. 
We  are,  therefore,  unembarrassed  with  the  ques- 
tion that  would  arise  had  the  covenant  required 
the  improvements  to  be  left  upon  the  premises  at 
the  expiration  of  the  term.  The  improvements 
were  primarily  for  the  use  and  benefit  of  the 
lessee  in  his  business.  He  leased  the  premises 
for  the  purpose  of  mining  iron  ore.  This  neces- 
sarily involved  the  use  of  the  machinery  and  ap- 
pliances usual  in  such  business.  Without  them, 
the  tenant  could  not  possibly  have  made  the  rent 
which  he  had  covenanted  to  pay.  The  lessee 
having  covenanted  to  mine  the  ore,  the  covenant 
to  erect  the  necessary  machinery  added  nothing 
to  its  strength,  for  the  reason  that  such  erection 
was  an  essential  incident  of  such  mining.  He 
might  as  well  have  covenanted  to  put  on  the  mules, 
carts,  picks,  and  tools  ordinarily  used  in  mining. 
The  lessor  had  neither  title  nor  interest  in  the 
machinery.  He  could  not  be  said  to  have  de- 
rived any  benefit  from  it,  except  incidentally,  as 
it  enabled  the  lessee  to  pay  the  rent.  The  most 
that  can  be  said  is  that  it  increased  the  lessor's 
seciurity  for  his  rent.  The  payment  of  the  rent 
upon  the  days  and  times  stipulated  would  have 
been  so  far  an  answer  to  a  suit  by  the  lessor 
against  the  lessee  for  a  breach  of  the  covenant  of 
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the  latter  to  erect  the  machinery,  that  nominal 
damages  only  could  have  been  recovered.  If, 
then,  the  machinery  was  the  property  of  the 
lessee,  was  erected  for  his  own  convenience  for 
the  prosecution  of  his  business,  it  cannot  be  said 
to  have  been  a  part  of  the  consideration  paid  for 
the  lease.  Not  any  more  than  in  the  ordinary 
case  of  landlord  and  tenant,  when  the  latter  for 
his  own  convenience  and  without  a  covenant 
erects  a  building  or  puts  up  n:iachinery  for  the 
purposes  of  trade.  In  either  case,  the  lessor  has 
increased  security  for  his  rent,  to  the  exact 
amount  that  property  of  this  description  is  placed 
upon  the  premises. 

There  was  evidently  a  mutual  mistake  in  re- 
gard to  the  title.  Why  should  the  lessee  throw 
the  consequences  of  that  mistake  wholly  upon 
the  lessor?  He  was  neither  deceived  nor  misled 
by  the  latter.  He  probably  examined  the  les- 
sor's title,  at  least  he  might  have  done  so,  and  the 
omission  of  such  examination  would  be  negli- 
gence under  the  circumstances.  While  it  may 
be  and  doubtless  is  true,  that  in  ordinary  short 
leases,  an  examination  of  title  is  neither  usual  nor 
necessary,  the  same  cannot  be  said  in  regard  to 
leases  of  valuable  ore-  lands,  having  fifteen  years 
to  run,  and  when  from  the  necessities  of  the  busi- 
ness costly  improvements  are  required.  The 
lessee  of  a  small  tenement  has  little  occasion  to 
concern  himself  about  the  title.  If  he  is  evicted, 
the  rent  ceases,  and  that  is  the  end  of  it.  But 
in  leases  of  the  character  of  the  one  we  are  con- 
sidering, title  is  of  such  supreme  importance,  that 
no  one  but  a  very  careless  man  would  ever  think 
of  renting  without  a  careful  examination.  How- 
ever careless  a  man  may  be  as  to  title  in  ordi- 
nary leases,  it  is  well  to  understand  that,  when  a 
lessee  seeks  to  improve  demised  premises,  the 
rule  of  caveat  emptor  applies,  and  he  would  do 
well  to  see  that  his  lessor  has  title.  And  if  not 
satisfied  therewith,  he  may  further  protect  him- 
self by  apt  words  in  an  express  covenant. 

There  is  no  case  in  this  State  which  is  in  con- 
flict with  this  view.  Hemphill  v,  Eckfeldt  (5 
Wh.  274)  is  not  in  point.  The  question  of  the 
measure  of  damages  in  an  implied  covenant  for 
quiet  enjoyment,  was  not  before  the  Court.  In 
Maule  V,  Ashmead  (8  Harris,  482),  the  eviction 
was  not  by  title  paramount,  but  by  the  act  of  the 
lessor,  and  comes  within  the  exceptions  noted  in 
Mack  V.  Patchin,  supra.  In  Schuylkill  and 
Dauphin  Railroad  Co.  v,  Schmoele  (7  P.  F.  S. 
271),  the  measure  of  damages  was  not  even  ad- 
verted to.  Kille  V,  Ege  (i  Norris,  102)  was  an 
action  of  mesne  profits,  and  raised  no  such  ques- 
tion as  the  one  we  are  considering.  McClowry 
V,  Croghan's  Adm'rs  (i  Grant,  307)  is  an  autho- 
rity the  other  way.  That  was  an  action  to  re- 
cover damages  for  the  breach  of  a  contract  to 
renew  a  lease,  and  it  vas  held  the  plaintiff  could 


not  recover  for  the  loss  of  his  bargain;  that  the 
value  of  the  contract  was  not  the  measure  of 
damages  for  its  bre£u:h. 

We  are  of  opinion  the  Court  below  committed 
no  error  in  excluding  the  offer  to  show  thevahic 
of  the  improvements  referred  to  in  the  fiIstsp^ 
cification. 

The  second  specification  alleges  that  the  C«nt 
erred  in  excluding  plaintiflTs  offer  to  prove  **thai 
the  defendant,  in  an  action  against  him  for  mesne 
profits,  by  the  claimant  in  the  ejectment  soil, 
fuced  the  value  of  said  improvements  at  the  sum 
of  $9600,  and  used  the  same  as  a  set-off  to  the 
claim  for  mesne  profits  and  was  allowed  for  the 
same."  There  was  no  error  in .  rejecting  this 
offer.  Under  no  circumstances,  as  we  view  the 
case,  would  such  evidence  have  been  admissible. 
If  we  concede  the  right  of  the  plaintiff  to  recover 
more  than  nominal  damages,  it  is  manifest  he 
could  only  claim  the  value  of  the  machinery 
after  its  removal,  whereas  the  offer  is  to  show  its 
value  in  placQ.  It  is  not  to  the  purpose  that  yean 
afterwards,  the  defendant,  in  an  action  against 
him  for  the  mesne  profits,  succeeded  in  redadog 
the  dapoages  by  showing  that  the  value  of  the 
property  was  enhanced  by  the  improvements. 
He  would  have  had  the  same  right,  had  they  been 
placed  there  by  a  stranger  or  even  by  a  tres- 
passer. His  defence  in  that  suit  was  that  the 
plaintiff  had  gotten  back  his'  propeVty  increased 
in  value ;  he  was  not  using  Lanigan's  property, 
nor  his  own  as  a  set-off,  but  merely  reducing  the 
plaintiffs  claim  to  what  ex  aquo  et  Bono  be  was 
entitled  to  recover.  Had  the  suit  been  against 
Lanigan  for  the  mesne  profits,  he  could  in  like 
manner  have  set  up  the  value  of  the  improve- 
ments as  a  defence  pro  tanto.  Had  there  been  a 
verdict  against  him,  I  have  no  doubt,  under  all 
the  authorities,  he  could  have  recovered  it  bad 
in  this  proceeding  as  a  part  of  his  damages  for 
the  eviction.  But  he  would  have  been  limited 
to  the  amount  of  the  verdict,  not  the  verdict  phis 
the  improvements  by  which  its  amount  has  beea 
reduced.  As,  however,  the  action  for  the  mesne 
profits  was  against  Kille,  Mr.  Lanigan  has  no 
further  concern  in  that  matter,  and  it  is  referred 
to  only  by  way  of  illustration. 

The  third  specification  has  been  sufficiently 
answered  by  what  has  been  already  said. 

The  judgment  is  affirmed. 

Opinion  by  Paxson,  J. 


January,  '79,  179.  Jan.  13,  l88l« 

Amanda  Martin's  Appeal 

Distribution  of  proceeds  of  shirijps  sale  hj 
auditor — Demand  for  issue —  Where  facts  it 
dispute  are  immaterial^  issue  is  property  rt 
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fused— Successive  conveyances  of  lots  bound  by 
a  common  mortgage — Lots  chargecUfle  by  mort- 
gagee in  inverse  order  of  conveyance — Effect 
of  release  of  lot  last  conveyed  on  lot  previously 
conveyed — Notice, 

A  demand  for  an  issue  of  fact,  under  the  Act  of  April 
20,  1846,  in  a  distribution  by  an  auditor,  b  properiy  re- 
fused if  the  disputed  facts  are  immaterial. 

Three  lots  of  ground,  Nos.  841,  839,  and  837,  subject 
to  a  mortgage,  were  conveyed  in  the  order  given.  Nos. 
841  and  837  having  been  released  from  the  mortgage-debt, 
it  was  sought  to  charge  the  entire  debt  upon  839.  The 
auditor  found  a<(  a  fact  that  No.  837  was  of  sufficient 
value,  at  the  time  of  its  release,  to  pay  the  mortgage- 
debt: 

held  (affirming  the  decree  of  the  Court  below),  that 
^o*  ^37*  the  last  parcel  aliened,  having  been  released. 
No.  839  wsis  released  also. 

Appeal  from  a  decree  of  the  Common  Pleas  No. 
2,  of  Philadelphia  County,  confirming  the  report 
of  an  auditor  appointed  to  distribute  the  proceeds 
of  a  sheriff's  sale. 

The  fund  was  produced  by  the  sheriff's  sale  of 
a  house  and  lot  of  ground,  No.  839  North  Broad 
Street,  sold  under  an  execution  on  a  judgment 
obtained  in  an  action  of  covenant  sur  groimd- 
rent  deed.  The  sheriff  paid  the  execution- 
creditor  the  amotmt  of  his  judgment,  and  the 
balance  of  the  purchase-money  constituted  the 
fund  for  distribution.  Before  the  auditor  the 
portion  of  the  fund  in  dispute  was  claimed,  on 
the  one  hand,  by  Amanda  Martin,  executrix  and 
legatee  of  Edward  D.  Martin,  deceased,  under 
a  mortgage  of  said  premises,  hereinafter  men- 
tioned, and,  on  the  other  hand,  by  one  Sarmi- 
ento,  as  terre-tenant  and  owner,  and  by  Mrs. 
Susan  L.  Morris  under  a  second  mortgage  exe- 
cuted by  Sarmiento. 

The  contention  arose  on  the  refusal  by  the 
auditor  of  a  demand  for  an  issue  by  Amanda 
Martin,  based  on  disputed  questions  of  fact  aris- 
ing out  of  the  state  of  the  title  to  the  premises 
in  question  TNo.  839),  and  the  lots  adjoining  on 
either  side,  Nos.  837  and  841,  and  depended 
principally  upon  the  legal  effect  of  a  release  of 
Nos.  837  and  841  from  the  lien  of  the  said 
mortgage. 

The  paper  title  may  be  stated,  in  abstract,  as 
follows: — 

1849,  May  2.  Three  Deeds.  McCloskey  to  Grim- 
stone  for  said  three  lots,  Nos.  837, 839,  and  841 ,  reserving 
a  ground-rent  from  each. 

1849,  May  25.  Mortgage.  Grimstone  to  Farrington, 
of  said  three  lots  for  I2000. 

Assigned  Nov.  1 7, 185 1,  to  Spink;  and  by  Spink 
assigned  Dec.  12,  1 851,  to  Edward  D.  Martin, 
the  appellant's  testator.  This  mortgage  was  the 
foundation  of  Amanda  Martin's  claim. 

1849,  May  26.  Deed.  Grimstone  to  Fitch  for  the 
Mid  three  lots. 

1850,  Jane  12.     Deed.     Fitch  to  Foust  for  No.  841. 


1850,  Aug.  21.    Deed.    FUch  to  Charter  for  No.  839. 

Ss^iento,   terre-tenant    and    appellee,   claims 
under  iKL  deed  through  Charter.. 
i85i,Nov.  7.    Deed.    FitchtoBitmeyer,forNo.  837. 

1851,  Nov.  10.  Release  OF  Mortgage.  Farrington 
to  Fitch  and  Foust,  releasing  from  the  lien  of  ^2000  mort- 
gage lots  No.  837  (Bitmeyer),  and  No.  841.  Reserving 
lien  on  839  (Charter-Sarmiento). 

On  April  4,  1868,  Sarmiento  executed  a 
(second)  mortgage  on  No.  839^  to  Susan  L. 
Patrick  (now  Morris)  for  ^1666.67. 

On  Sept.  6,  1876,  E.  D.  Martin  issued  a  sci. 
fa.  on  the  ^2000  mortgage  against  Grimstone, 
mortgagor,  and  Sarmiento,  terre-tenant,  but  this 
proceeding  was  not  prosecuted  to  judgment. 

On  June  21,  1877,  a  summons  covenant  sur 
ground-rent  deed  of  No.  839  was  issued  against 
Grimstone,  covenantor,  and  Sarmiento,  terre- 
tenant,  on  which  judgment  was  obtained,  and 
the  premises  sold  at  sheriff's  sale,  as  aforesaid, 
for  $3600. 

Conflicting  testimony  was  taken  before  the 
auditor  tending  to  show  that  no  interest  was  ever 
paid  on  the  I2000  mortgage  since  its  execution, 
and  that  the  assignment  tiiereof  to  Martin  was 
without  consideration  and  invalid.  At  the  con- 
clusion of  the  hearings  before  the  auditor,  but 
before  the  filing  of  his  report,  Amanda  Martin 
presented  an  affidavit  and  a  demapd  for  an  issue 
to  try  the  question  of  the  validity  of  said  mort- 
gage, and  whether  interest  had  been  paid  there- 
on, but  the  auditor  disregarded  the  request,  and 
subsequently  filed  hij  report,  stating  therein  that 
he  deemed  the  facts,  averred  to  be  in  diq)ute,  to 
be  immaterial  to  the  question  of  distribution. 
He  reported  that  the  purchasers  of  the  three 
lots,  subject  to  the  general  mortgage,  were  in 
equity  to  be  charged  in  the  inverse  order  of 
alienation.  As  No.  837  was  last  in  order  of 
alienation,  it  should  bear  the  mortgage  encum- 
brance, and  this  burden  could  not  be  shifted  to 
or  retained  upon  No.  839  by  a  reservation  in  the 
release  of  the  mortgage  as  to  Nos.  837  and  841, 
the  owner  of  839  not  being  a  party  or  privy 
thereto ;  that  the  cl2\Jm  of  Amanda  Martin  was, 
therefore,  not  a  Hen  upon  the  fund  produced  by 
839,  and  he,  therefore,  awarded  to  Susan  L.  Mor- 
ris the  amount  due  on  her  (second)  mortgage, 
and  the  balance  of  the  fund  to  Sarmiento,  as 
terre-tenant  and  owner. 

Exceptions  having  been  taken  by  Amanda 
Martin  to  this  report,  it  was  referred  back  to  the 
auditor  to  report  "Whether  Farrington,  the  re- 
leasor, had  notice  of  the  convevance  of  No.  839 
at  the  time  of  the  release  of  Nos.  837  and  841, 
and  if  so,  what  was  the  value  of  No.  837  at  the 
time  it  was  released."  The  auditor  filed  a  sup- 
plemental report  to  the  effect  that  Farrington, 
the  releasor,  had  no  knowledge  of  the  convey- 
ance of  No.  839  at  the  time  of  the  release  of 
Nos.  837  and  841,  but  that  such  knowledge  was 
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unnecessary,  as  the  auditor  found  as  a  fact  that 
William  Spink  was  the  purchaser  and  equitable 
owner  of  all  the  lots  from  the  time  of  their 
nominal  conveyance  to  Grimstone,  in  1849,  un- 
til their  separate  conveyance  by  Fitch  in  1850 
and  1 85 1,  and  of  the  mortgage  in  question  from 
the  date  of  its  creation.  Mary  Farrington, 
therefore,  having  no  beneficial  tide  to  the  mort- 
gage, had  no  interest  to  be  protected;  and 
William  Spink  was,  of  course^  aware  of  all  con- 
veyances of  the  properties,  as  he  directed  and 
procured  the  release  of  the  mortgage. 

The  auditor  also  found  that  9ie  value  of  lot 
No.  837  was  sufficient  to  pay  the  mortgage  at  the 
time  of  the  release  of  it.  No  change  was  made 
in  the  distribution  as  formerly  reported. 

To  the  first  and  supplemental  reports  excep- 
tions were  filed  by  Amanda  Martin  on  the 
grounds,  inter  aiiOy  that  the  auditor  erred  in 
proceeding  to  make  his  report  after  application 
for  an  issue ;  in  not  awarding  the  amount  of  the 
f  2000  mortgage,  with  interest,  to  the  exceptant; 
in  stating  that  the  notice  was  Immaterial  to  Mrs. 
Farrington,  and  that  she  had  no  interest  in  the 
mortgage,  and  in  putting  an  excessive  value  on 
premises  No.  837. 

The  Court  below  dismissed  the  exceptions  and 
confirmed  the  report  (no  opinion  filed),  where- 
upon the  exceptant  took  this  appeal,  assigning 
for  error  the  action  of  the  Court  in  refusing  the 
application  for  an  issue  pending  the  audit,  and 
in  dismissing  the  exceptions  to  the  auditor's 
report. 

Aaron  Thompson,  for  appellant. 
The  Act  of  April  20,  1846  (Purdon  Dig.  656, 
pi.  108,  109),  relating  to  distribution,  declares 
that  the  Court  shall,  at  the  request  in  writing  of 
any  person  interested,  direct  an  issue  to  try  such 
facts  as  shall,  by  affidavit,  be  alleged  to  be  material 
and  in  dispute.  A  lien  creditor  has  a  right  to  an 
issue,  and  it  is  not  too  late  to  make  application 
therefor  after  the  evidence  has  been  heard,  and 
the  case  argued. 

Reigart's  Appeal,  7  W.  &  S.  267. 

Bischel  v.  Bank,  5  W.  140. 

Dickerson's  Appeal,  7  Barr,  255. 

Souder's  Appeal,  7  Sm.  498. 

Christophers  t^.  Selden,  4  Cas.  165. 

Trimble's  Appeal,  6  W.  133. 

Myevs's  Appeal,  2  Bi^rr,  463. 
A  formal  release  of  one  of  several  tracts  of 
land  from  the  lien  of  a  mortgage,  under  the 
circumstances  of  this  case,  will  not  discharge  the 
other  lands  from  the  encumbrance. 

Act  April  2,  1822  (Purdon,  p.  480.) 

Culp  V,  Fisher,  I  W.  494. 

Crawford  v,  Crawford,  2  W.  339. 

Mevey*8  Appeal,  4  Barr,  82. 
William  L.  Marshall,  for  Sarmiento,  appellee. 
The  facts  upon  which  the  demand  for  an  issue 
is  based  must  be  material.     A  mere  naked  alle- 
gation cannot  constitute  a  dispute  within  the 


meaning  of  the  law.      In   this  case  t;he  facts 
alleged,  if  disputed,  were  immaterial. 

Biddle  v.  King.  I  Phi]a.  394. 

Knight's  Appeal,  7  Harris,  493. 

Brinton  v.  rerry,  i  Phila.  436. 

Battin  v.  Meyer,  5  Ibid.  73. 

Robinson's  Appeal,  12  C.  81. 

Whenever  the  mortgagor  has  made  succesafc 
sales  of  distinct  parcels  of  the  mortgaged  prem- 
ises, the  mortgagee  shall  sell  the  mortgaged  land 
in  the  inverse  order  of  its  alienation  by  the 
mortgagor. 

Nailer  r.  Stanley,  10  S.  &  R.  450. 
Cowden's  Estote,  i  Bair,  267. 

January  31,  188 1.  The  Court.  If  a  mort- 
gagor or  judgment-debtor  has  a  lot  or  parcel 
of  land,  say  of  ten  acres,  and  of  this  he  selb  five 
to  B.,  the  remaining  five  acres,  if  of  sufficient 
value,  must  sustain  the  whole  charge,  and  the 
part  sold  to  B.  cannot  be  made  to  contribute 
until  that  remaining  in  the  debtor  or  mortgagor 
has  been  exhausted ;  and  this  rule  extends  to 
purchasers  of  the  encumbered  premises,  and  in 
an  order  inverse  to  the  date  of  their  several 
titles.  The  burthen  falls  first  upon  the  last  pur- 
chase, and  it  is  only  after  the  fund  arising  from 
this  source  has  been  consumed,  that  resort  can 
be  had  to  that  which  is  antecedent,  and  so  on  in 
regular  order,  until  the  land  of  the  first  pur- 
chaser is  reached,  which  is  the  last  to  be  oiled 
on  for  contribution,  and  then  onlv  to  the 
amount  of  what  remains  of  the  original  charge 
after  the  lands  post-dating  it  in  title  have  been 
exhausted.  And  this,  it  is  said  in  Mevey*s  Ap- 
peal (4  Barr,  80),  because  it  cannot  be  in  the 
power  of  the  debtor,  by  the  act  of  selling  or 
assigning  his  remaining  land,  to  throw  the  bur- 
then of  the  payment  or  a  ratable  part  of  it 
back  on  the  first  purcliaser.  It  is  true,  that  in 
the  Presbyterian  Church  Corporation  v.  Wallace 
(3  Rawle,  165)  a  different  doctrine  was  bdd, 
but  that  case  was  in  terms  overruled  in  Cow- 
den's  Estate  (i  Barr,  267),  and  the  former  rul- 
ing of  Nailer  v,  Stanley  (10  S.  &  R.  450) 
restored. 

Precisely  the  same  rule  applies  to  the  release 
of  the  lien  of  a  mortgage  or  judgment  from  the 
land  of  one  of  severjJ  vendees  of  the  mortgagor 
or  debtor.  Thus  if  A.'s  land  is  mortgaged  to 
B.,  and  A.  afterwards  divides  that  land  into  three 
several  parts,  and  at  successive  periods  of  time 
sells  such  parts  to  C,  D.,  and  F.,  and  B.  releases 
D.,  this  also  releases  C,  unless  indeed  the  Talocs 
of  the  purimrts  of  both  F.  and  D.  should  be  in- 
sufficient to  satisfy  the  mortgage,  in  which  case 
C.  may  be  called  upon  for  the  balance. 

This  is  the  doctrine  of  Paxton  r.  Harrier  (1 
Jones,  312),  and  Lowry  v,  McKinney  (18  P.  '• 
S.  294).  In  the  case  last  cited,  it  was  said,  dut 
the  land  of  tho  first  purchaser  was  surety  for  the 
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debt  upon  the  whole  land,  and  by  payment  of 
it  this  purchaser  would  be  entitled  to  subroga- 
tion, and  of  this  fact  the  creditor  with  knowledge 
was  bound  to  take  notice,  hence  he  could  not 
release  any  of  the  primary  securities  and  expect  to 
hold  the  secondaries. 

The  application  of  this  principle  renders  the 
solution  of  the  case  in  hand  easy.  Grimstone  on 
the  25th  of  May,  1849,  owned  the  lots  Nos.  837, 
839,  841,  and  on  that  day  executed  the  mort- 
g^  now  owned  by  the  appellant  to  Alonzo 
Farrington.  On  the  next  day  after  the  execu- 
tion of  this  mortgage  Grimstone  conveyed  to 
Robert  M.  Fitch,  and  Fitch  afterwards  conveyed 
as  follows;  June  12,  1850,  No.  841  to  Robert 
M.  Foust:  August  21st  of  the  same  year  No. 
839,  the  lot  in  controversy,  to  Henry  A.  Charter, 
under  whom  F.  Sarmiento,  one  of  the  appellees 
in  this  case,  now  claims;  November  7,  1851, 
No.  837  to  Peter  Bitmeyer.  Then,  on  the  loth 
of  November,  1851,  Mary  Farrington,  as  admin- 
istratrix of  Alonzo  Farrington's  estate,  released 
the  lien  of  the  above-mentioned  mortgage  from 
lots  No.  837  (Bitmeyer)  and  841  (Foust),  at- 
tempting, without  the  consent  of  Charter,  to 
reserve  the  lien  on  839,  which  01  course  was 
nugatory.  Finally,  on  the  17th  of  November 
following,  she  assigned  the  mortgage  to  Wm. 
Spink,  who  afterwards  transferred  it  to  Edward 
D.  Martin,  now  deceased,  the  estate  of  whom  is 
represented  by  the  appellant.  -Now,  as  we  have 
before  us  no  question  of  notice  or  of  the  entire 
sufficiency  of  the  Bitmeyer  lot.  No.  837,  to  have 
paid  the  mortgage  in  full,  the  application  for  an 
issue  not  having  raised  either  of  these  questions, 
and  the  Master  having  found  that  the  value  of 
said  lot  was  ample  for  that  purpose,  it  is  very 
clear  that  the  release  of  837,  the  subsequent  pur- 
chase, released  also  839,  the  prior  purchase.  It 
follows  that  the  Court  below  properly  awarded 
the  money  arising  from  the  sheriff's  sale  of  this 
property,  after  payment  of  the  costs  and  mort- 
gage of  Mrs.  Morris,  to  Sarmiento. 

It  is  furthermore  thus  made  apparent,  that 
the  demand  for  an  issue  of  fact  was  properly 
refused,  since,  if  to  the  appellant  all  that  she  pro- 
poses to  establish  thereby  is  admitted,  her  case  is 
made  no  better,  since  the  writings  themselves 
exhibit  a  condition  of  affairs  under  which  she 
cannot  recover,  and  from  which  the  proposed 
facts  would  not  relieve  her. 

The  decree  is  affirmed  with  costs. 

Opinion  by  Gordon,  J.    Paxson,  J.,  absent. 


Oct.  &  Nov.  *79,  61.  Ndv.  21,  1879. 

Campbell  v.  Braden. 

Ejectment — Title  by  parol  gift  and  by  adverse 
possession — Statute  of  Frauds —  What  evidence 
of  gift  followed  by  possession  snfficient  to  be 
'  submitted  to  the  jury. 

Plaintiff  in  ejectment  showed  title  in  himself  under  an  * 
Orphans'  Court  sale  for  the  payment  of  debts  of  C,  the 
defendant's  father.  The  defendant  showed  that  he  had 
entered  into  possession  in  1854,  claiming  under  an  alleged 
parol  gift  from  his  father,  who  was  then  unembarrassed, 
and  that  he  had  enjoyed  uninterrupted  jX)ssession  for 
more  than  twenty-one  years  prior  to  his  father's  death. 
The  Court  charged  that  the  evidence  on  behalf  of  defend- 
ant was  insufficient  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  directed  a  Terdict  for  plaintiff: 

Held  (reversing  the  judgment  of  the  Court  below),  that 
even  though  the  evidence  of  the  alleged  parol  gift  were 
insufficient  to  establish  a  good  title,  the  evidence  of  ad- 
verse posse&sion  should  have  carried  the  case  to  the  jury. 
Even  as  to  the  gift,  there  was  evidence  enough  to  go  to 
the  jury,  except  as  explanatory  of  how  the  defendant  went 
into  possession. 

Per  Gordon,  J.  The  real  question  is  not  so  much 
what  was  intended  by  the  donor,  as  what  the  donee's 
understanding  was ;  what  he  claimed  and  did.  Did  he 
consider  the  gift  absolute,  and  under  that  idea  did  he 
hold  adversely  to  his  father  for  the  period  of  twenty-one 
years? 

Error  to  the  Common  Pleas  of  Greene 
County. 

Ejectment,  by  Daniel  W.  Braden  against  Ben- 
jamin F.  Campbell,  for  a  house  and  lot  of 
ground  in  the  borough  of  Waynesburg,  Greene 
Coimty,  Pa.,  being  one-half  of  lot  No.  146,  in 
the  original  town  plan.     Plea,  Not  guilty. 

On  the  trial,  before  Willson,  P.  J.,  both 
parties  claimed  imder  Benjamin  Campbell,  de- 
ceased, father  of  the  defendant.  The  plaintiff 
showed  a  good  prima  fcuie  title  in  himself,  by 
virtue  of  his  purchase  of  the  premises  in  question 
at  an  Orphans'  Court  sale,  for  payment  of  debts, 
duly  confirmed  by  the  Court,  and  a  deed  to  him 
from  the  executors  of  said  decedent. 

The  defendant  claimed  under  an  alleged  parol 
gift  from  his  father  in  1853,  by  virtue  of  which 
he,  the  defendant,  had  entered  into  possession 
in  1854;  and  bad  enjoyed  uninterrupted  pos- 
session, by  himself  or  his  tenants,  ever  since. 
The  testimony  of  R.  K.  Campbell,  defendant's 
brother,  and  other  witnesses  was  to  the  follow- 
ing effect :  that  Benjamin  Campbell,  the  father, 
had  purchased  the  entire  lot  No.  146,  on  the 
town  plan,  in  1848,  with  the  intention  of  giving, 
it  to  his  two  sons,  R.  K.  Campbell  and  the  de-.  - 
fendant,  both  of  whom  had  recently  been  married, 
and  with  diepurpose  of  building  a  house  apiece 
for  them.  *  The  house  on  the  lot  in  dispute  was 
built  partly  at  the  expense  of  the  fether  and 
partly  of  the  defendant.     At  the  time  of  the  gift 
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the  father  was  in  good  circumstances,  worth 
t.bout  ^20,000  or  130,000,  but  he  became  em- 
barrassed about  1875-1876,  and  died  Aug.  17, 
1S76,  owing  the  debts  to  pay  which  the  property 
was  sold  at  Orphans*  Court  sale.  No  deed  was 
executed  by  the  father  to  either  of  the  sons  at 
the  time  of  the  gift,  and  the  witness  R.  K.  Camp* 
bell  testified  on  this  subject  that  the  arrangement 
was  that  the  father  would  make  deeds  when  they 
were  wanted ;  that  the  witness  subsequently  sold 
his  lot,  and  received  the  purchase-money,  his 
father  and  mother  making  the  deed  to  the  pur- 
chaser. The  property  was  assessed  to  the  father 
down  to  1862,  and  to  the  defendant  since  tha^ 
date.  It  appeared  that  the  taxes  were  generally 
paid  by  the  defendant,  or  paid  by  the  father  and 
charged  to  defendant. 

The  plaintiflf  presented  the  following  point : 
"Taking  into  consideration  the  whole  of  the 
evidence  introduced  by  the  defendant,  and  the 
proper  inference  deducible  from  it,  the  defend- 
ant has  failed  to  establish  such  a  gift  as  takes  his 
case  out  of  the  Statute  of  Frauds  and  Perjuries.'* 
Affirmed, 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error  the 
affirmance  of  plaintiffs  point. 

Downey  (with  whom  were  Purman  and 
£iack)y  for  plaintiff  in  error. 

The  question  is  not  whether  the  defendant 
made  out  such  a  case  as  would  entitle  him  to 
a  decree  of  specific  performance,  but  whether 
he  has  shown  enough  to  prevent  the  disturb- 
ance of  his  possession  by  tne  legal  title — a  pos- 
session taken  under  a  parol  gifl,  and  enjoyed 
without  dispute  for  over  twenty-five  years.  In 
affirming  the  plaintiff's  point,  the  Court  necessa- 
rily admitted  the  competency  and  credibility  of 
all  the  testimony  on  behalf  of  the  defendant. 

That  there  may  be  a  valid  parol  gift  of  real 
estate,  from  a  parent  to  a  child,  properly  exe- 
cuted by  possession  and  improvements,  notwith- 
standing the  Statute  of  Frauds  and  Perjuries, 
cannot  be  disputed.     From  Syler  v.   Eckhart 
(i  Binn.   378)  to  Sowers*  Admr*s  v.  Weaver 
(3  Nor.  262)  this  principle  is  uniformly  held. 
Aitkin  v.  Young,  2  Jones,  15. 
Reedr.  Reed,  Id.  117. 
Hugus  V.  Walker,  Idem,  173, 
Moore  v.  Small,  7  Harris,  408. 

It  may  be  that  the  Courts  have  sought  to  re- 
strain rather  than  enlarge  the  application  of  the 
rule,  yet  all  agree  that  in  a  proper  case  such  equi- 
table title  will  prevail;  and  when  such  case  is 
presented,  it  is  just  as  much  the  duty  of  the  Court 
to  submit  the  facts  to  the  Jury  as  it  would  be  to 
withkold  them  when  such  facts  are  manifestly  in- 
sufficient. In  this  case  they  were  amply  sufficient 
to  be  submitted. 


Buchanan  (  Wi/y  and  Walton  with  him),  for 
defendant  in  error. 

To  establish  a  title  by  gift,  the  evidence  must 
be  clear  and  positive  not  only  of  the  gift,  but  of 
acceptance  and  possession  taken  thereunder. 
The  defendant's  evidence  was  not  up  to  this 
standard. 

Jan.  5,  1880.  The  Court.  It  may  be  con- 
ceded that  the  parol  gift  to  Benjamin  F.  Camp- 
bell, the  defendant  below,  by  his  father,  Benja- 
min Campbell,  was  neither  sufficiently  definite  in 
its  terms,  nor  sufficiently  executed  to  vest  in  him 
a  good  title  to  the  premises  in  dispute;  but  it 
must  be  remembered,  that  in  this  State,  twenty- 
one  years'  adverse  and  uninterrupted  possession 
does  much  to  cure  infirm  titles.  Such  posses- 
sion is,  indeed,  without  more  title  of  itself. 

If  the  defendant's  testimony  is  to  be  credited, 
he  entered  into  the  possession  of  the  house  and 
lot  in  dispute  some  time  in  the  spring  or  early 
part  of  the  summer  of  1854,  claiming  the  pro- 
perty under  a  parol  gift  from  his  fcither;  he 
finished  the  house,  partially  erected  for  him  by 
his  father,  and  has  since  that  time,  without  inter* 
ruption,  occupied  and  claimed  the  premises  as 
absolute  owner,  unchallenged  by  the  donor  or 
any  one  else.  Now,  Benjamin  Campbell  died  in 
1876,  something  over  twenty-one  years  after  he 
had  put  his  son  into  the  possession  of  this  proper- 
ty, and  that  he  did  not  interfere  in  any  manner 
with  his  son's  claim  of  title,  and  that  he  did  not 
disturb  his  possession  during  all  this  time,  is  of 
itself  evidence  of  the  absolute  character  of  hb 
gift.  But,  as  we  have  before  intimated,  the  gift 
of  itself  is  of  little  account,  though,  even  as  to 
that,  there  was  evidence  enough  to  have  gone  to 
the  jury,  except  as  explanatory  of  how  the  de- 
fendant went  into  possession,  that  his  claim  was 
in  his  own  right,  and  not  as  a  mere  tenant  at 
will  under  his  father.  .  For  the  real  question  is 
not  so  much  what  was  intended  by  the  donor,  as 
what  the  donee's  understanding  was;  what  he 
claimed  and  did.  Did  he  consider  the  gift  abso- 
lute, and,  under  that  idea,  did  he  hold  adversely 
to  his  father  for  the  period  of  twenty-one  years? 
If  he  did,  that  is  a  full  answer  to,  and  an  end  of 
this  question  of  tide.  In  that  event,  the  de- 
fend^mt's  right  is  good  as  against  any  and  every 
claimant  whatever. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

Opinion  by  Gordon,  J.  Sterrett,  J.,  ab- 
sent. 

[^  Ewing  V,  Ewing,  next  case.] 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


489 


Oct.  &  Nov.  '80,  157.  Nov.  20,  1880. 

Ewing  V.  Ewing. 


Evidence— Act  of  April  75-,  j86g— Proviso  to 
Sect.  I — ^*  Assignor  of  tiling  or  contract  in 
action^'  who  is — Supplements  to  Act  of  1869, 

Plaintiff  in  ejectment  showed  title  to  the  premises  in 
question  in  her  husband,  who  died  seised  thereof  having 
by  his  will  devised  the  slune  to  the  plaintiff.  The  de- 
fendant, a  son  of  the  testator,  was  admitted  under  objec- 
tion to  testify  in  his  own  behalf,  in  support  of  a  claim  of 
title  by  adverse  possession  during  his  father's  lifetime. 
On  cross-exnmination  he  also  testified  to  the  circumstances 
of  an  alleged  parol  gift  by  his  f.xiher  to  himself: 

HeiJ  (reversing  the  ruling  of  the  Court  below),  that  the 
testator  was,  in  the  statutory  sense,  the  "  assignor  of  the 
thing  in  action,"  and  that  the  defendant  was,  therefore, 
incompetent  to  testify  as  to  any  matters  or  things  relating 
to  his  alleged  title,  occurring  in  the  lifetime  of  the  de- 
ceased. 

The  provisions  of  the  Act  of  April  15,  1869,  and  its 
sapplements,  and  the  decisions  thereunder,  reviewed  by 
Stbrrett,  J. 

Error  to  the  Common  Pleas  of  Fayette  County. 

Ejectment,  by  Ann  L.  Ewing  against  John  K. 
Ewing,  for  a  lot  of  ground  in  Uniontown,  Pa. 

On  the  trial,  before  Stowe,  P.  J.,  the  plain- 
tifF  proved  title  to  the  premises  in  question,  in 
Nathaniel  Ewing,  her  husband,  who  died  seised 
thereof,  having  by  his  will,  duly  proved  and  ad- 
mitted in  evidence,  devised  the  same  to  the 
plaintiff.     The  defendant  had  filed  an  abstract 
chowing  title  in  himself  by  adverse  possession 
af^inst  his  father,  the  said  Nath^iel  Ewing  de- 
ceased since  1848,  and  also  claiming  title  by 
yxirol  gift  from  his  said  father.     (This  abstract 
was  lost  before  the  record  was  removed  to  the 
Supreme  Court,  and  no  copy  of  it  was  produced 
or  printed.)      The  defendaiit  was  offered  as  a 
witness  in  his  own  behalf,  and  was  objected  to, 
on  the  ground  that,  Nathaniel  Ewing  being  dead, 
he  was  incompetent  to  testify  as  to  any  matters 
or  transactions  which  occurred  between  him  and 
his  father  during  the  lifetime  of  the  latter.     The 
objection  was  overruled,  and  the  defendant  ad- 
mitted to  testify.      The  substance  of  his  testi- 
mony, so  far  as  material,  is  recited  in  the  opinion 
of  the  Supreme  Court,  infra.    After  this  testi- 
mony had  been  given,  the  plaintiff  moved  to 
strike  out  the  testimony  objected  to,  relating  to 
matters  which  occurred  prior  to  the  death  of 
said  Nathaniel  Ewing.     This  motion  was  over- 
ruled.    The  foregoing  rulings  of  the  Court  con- 
stituted the  first,  second,  and  third  assignments 
of  error. 

The  plaintiff  presented,  inter  alia,  the  follow- 
ing points: — 

(9)  The  defendant  was  not  a  competent  wit- 
ness in  this  case  to  any  matter  or  thing  occurring 
in  the  lifetime  of  his  father — and  the  jury  will 
disregard  all  of  his  testimony  as  to  any  matter  or 


thing  occurring  prior  to  his  death.     Refused. 
(4th  assignment.) 

(7)  That  all  the  testimony  of  John  K.  Ewing, 
the  defendant,  in  respect  to  his  taking  and  hold- 
ing the  premises  in  dispute,  during  the  lifetime 
of  Nathaniel  Ewing,  deceased,  is  withdrawn  from 
the  jury,  and  is  not  to  be  considered  by  them  in 
making  up  and  rendering  their  verdict.  Refused, 
(5th  assignment.) 

(8)  That  all  the  testimony  of  the  defendant, 
John  K.  Ewing,  with  respect  to  improvements 
on  the  property  during  the  hfetime  of  his  father, 
Nathaniel  Ewing,  is  withdrawn  from  the  conside- 
ration of  the  jury.     Refused,     (6th  assignment.) 

(2)  That  the  occupancy  by  this  son,  of  a 
house  owned  by  his  father,  is  perfectly  con- 
sistent with  his  father's  title,  and  twenty-one 
years'  possession  would  give  no  title  under  the 
statute  of  limitations  unless  the  possession  was 
held  after  the  assertion  of  an  independent  right 
in  himself.     Refused,     (7th  assignment.) 

(3)  The  fact  that  the  son  allowed  his  father 
to  pay  the  taxes  under  assessments  made  to  him^ 
was  a  tacit  acknowledgment  upon  the  part  of 
the  son,  that  the  title  was  in  the  father,  and  the 
statute  did  not  commence  to  run  while  the  taxes 
were  l)eing  so  paid.    Refused,    (8th  assignment. ) 

(10)  The  jury  should  disregard  the  evidence 
of  the  witnesses,  given  as  to  declarations  of  de- 
fendant made  in  ordinary  conversation,  simply 
speaking  of  the  house  as  "  his  house,'*  or  "  his 
home,"  without  more,  and  without  any  evidence 
that  the  conversation  related  to  any  question  or 
subject  of  ownership  or  title  to  the  same,  as  such 
declarations  refer  to  the  occupancy  rather  than 
ownership  or  title.    Refused,    (9th  assignment). 

(11)  ITiat,  the  defendant  having  shown  by 
his  own  testimonv  that  the  alleged  gift  was  a 
promise  by  his  father,  made  him  prior  to  May, 
1847,  to  give  him  (the  defendant)  the  property 
at  a  future  time,  and  that  his  father,  subsequently 
acquired  title  to  the  property,  to  wit,  August 
12,  1847,  and  that  he  (the  defendant)  went  into 
the  occupancy  of  the  property  without  any  evi- 
dence of  any  further  promise  or  arrangement 
with  his  father,  but  with  his  permission,  on  the 
ist  of  April,  1848,  and  remained  in  the  property 
thereafter  with  his  father's  permission,  and  his 
father  paying  the  taxes,  he  is  in  law  presumed 
under  this  state  of  facts  to  have  held  the  pos- 
session under  his  father.  Refused,  (loth  as- 
signment. ) 

The  defendant  presented  no  points. 

The  Court  charged  the  jury  that,  if  they  be- 
lieved the  testimony  of  defendant,  the  verdict 
should  be  for  Uie  defendant. 

Verdict  for  defendant,  and  judgment  thereon. 
The  plaintiff  took  this  writ,  assigning  for  error 
the  admission  of  the  defendant  as  a  witness,  and 
the  answers  to  points  as  above  stated. 
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W.  If.  Coldren  and  M,  A.  Woodward,  for 
plaintiff  in  error. 

All  the  material  testimony  of  the  defendant 
telated  to  what  was  done  by  or  between  himself 
and  his  father^  during  the  latter's  lifetime.  His 
claim  rests  on  the  double  ground  of  a  parol  gift 
and  adverse  possession  under  it.  He  claims  ad- 
versely to  the  devisee  under  his  father's  will.  All 
the  facts  testified  to  would  have  been  capable  of 
explanation  or  contradiction  by  his  father  were 
he  alive.  Under  all  the  authorities  the  defend- 
ant was  within  the  proviso  to  the  first  section  of 
the  Act  of  April  15,  1869  (P.  L.  30),  which  de- 
clares that  parties  shall  not  be  permitted  to  tes- 
tify {inter  alia),  "  where  the  assignor  of  tiie 
thing  or  contract  in  action  is  dead."  ITie  "  as- 
signor,*' etc.,  in  the  statutory  sense,  is  judicially 
defined  to  be,  "  he  whose  rights  therein  or  there- 
under,  at  or  before  the  time  of  his  decease,  passed 
by  his  own  act  or  by  law  to  a  party  in  the  ac- 
tion/' and  Nathaniel  Ewing  clearly  comes  within 
this  definition. 

Karns  r.  Tanner,  16  Sm.  297. 

Hess  V.  Gourley,  8  Nor.  195. 

Hanna  v,  Wray,  27  Sm.  27. 

Gardner  v.  M*Lallen,  29  Sm.  403. 

Taylor  v.  Kelly,  30  Sm.  95. 

Evans  v.  Reed,  3  Nor.  254. 

Long  V,  Spencer,  28  Sm.  303. 

Standbridge  v.  Catanach,  2  Nor.  368. 
The  Court  should  have  affirmed  our  2d,  3d, 
and  9th  points  (7th,  8th,  and  9th  specifications 
of  error). 

Poorman  v.  Kilgore,  2  Cas.  372, 

Cox  r.  Cox,  2  Cas.  375. 

Harris  r.  Richey,  6  Sm.  398. 

Ackerman  r.  Fisher,  7  Sm.  459. 

Collins  V,  Collins,  2  Grant,  120. 

Bishop  r.  Lee,  3  Barr,  217. 

Bannon  v,  Brandon,  10  Cas.  267. 

It  was  error  also  to  refuse  our  nth  point. 
Where  a  parol  gift  of  land  can  be  supported,  it 
must  be  a  positive,  absolute,  and  present  gift,  to 
take  effect  at  once,  and  possession  must  be  taken 
because  of  and  upon  the  gift.  A  possession 
taken  in  subordination  to  the  title  of  another  is 
presumed  to  continue. 

Hood  V,  Hood,  2  Grant,  229. 

Hart  V.  Carroll,  4  Nor.  510. 

McClure  r.  McClure,  I  Barr,  378. 

McKowen  v,  McDonald,  7  Wr.  444. 

Moore  t/.  Small,  7  Har.  467. 

W.  H.  Playford  {^Edward  Campbell  with 
him),  for  defendant  in  error. 

The  defendant  was  properly  admitted  to  tes- 
tify to  the  facts  of  his  adverse  possession,  which 
was  no  more  adverse  to  his  father  than  it  was  to 
all  the  world.  No  evidence  in  chief  was  given 
by  him  as  to  anything  that  occurred  between  him 
and  his  father ;  all  such  testimony  was  forced  out 
by  the  plaintiff  on  cross-examination,  against  the 
wish  of  defendant  and  his  counsel.  A  party  may 
not  compel  a  witness  to  testify  to  incompetent 


evidence  in  the  hope  of  hearing  something  to  his 
satisfaction,  and  when  he  finds  it  to  his  disuiTan- 
tage  assign  the  admission  for  error.  The  plain- 
tiff thereby  waived  objection,  and  made  the  wit- 
ness competent. 

Pattison  v.  Arthstrong,  24  Sm.  476. 
The  refusal  of  plaintiff's  nth  point  was  correct 
under — 

Campbell  v,  Braden,  O.  &  N.,  '79,  61   [anU,  p. 
487]. 

Sumner  v.  Morphy,  2  Hill  (S.  C),  488. 

January  3,  1881.  The  Court.  The  conten- 
tion involved  in  several  of  the  specifications  of 
error  is,  that  the  defendant  was  an  incompetent 
witness  to  prove  anything  that  occurred  in  the 
lifetime  of  his  father,  respecting  the  possession 
or  ownership  of  the  lot  in  controversy.  It  is 
claimed  that  in  the  statutory  sense  of  the  term, 
his  father,  under  whose  will  the  plaintiff  claims 
title,  was  her  assignor,  and  therefore  defendant 
was  incompetent. 

The  Act  of  April  15,  1869,  declares  in  gen- 
eral terms  that  **no  interest  nor  policy  of  law 
shall  exclude  a  party  or  person  from  being  a  wit- 
ness in  any  civil  proceeding."  The  rule  thos 
established,  as  a  substitute  for  that  of  the  com- 
mon law,  is  undoubtedly  broad  enough  to  em- 
brace the  defendant ;  but  the  Act,  restrained  as 
it  is  by  the  terms  of  the  proviso,  does  not  apply 
to  certain  persons  and  actions  therein  particu- 
larly designated,  and  hence  the  common  law 
rules  of  evidence  are  still  in  force  as  to  tiie  per- 
sons and  actions  thus  excluded  from  the  opera- 
tion of  the  Act.  It  is  provided  that  the  Act 
shall  not  alter  the  then  existing  law  so  as  to 
allow  husband  and  wife  to  testify  against  each 
other,  nor  counsel  to  testify  to  the  confidential 
communications  of  his  client,  and  that  it  ^' shall 
not  apply  to  actions  by  or  against  executors,  ad- 
ministrators, or  guardians,  nor  where  the  assignor 
of  the  thing  or  contract  in  action  may  be  dead, 
excepting  in  issues  and  inquiries  deznsavit  vel 
non,  and  others  respecting  the  right  of  such  d^ 
ceased  owner,  between  parties  claiming  such  right 
by  devolution  on  the  death  of  such  owner." 
Some  of  these  provisions  have  been  somei^iat 
modified  by  subsequent  legislation.  The  Act  of 
March  4,  1870,  authorizes  both  husband  and  wife 
to  testify  **  in  his  or  her  own  behalf  in  any  pro- 
ceeding for  a  divorce,  in  every  case  where  per- 
sonal service  of  the  subpoena  is  made  on  the 
opposite  party,  or  said  party  appears  and  de- 
fends." By  the  Act  of  April  9,  1870,  it  is  pro- , 
vided  that  '<  in  all  actions  and  civil  proceedings . 
.  .  .  by  or  against  executors,  administrators, 
or  guardians,  or  in  actions  where  the  assigns  of 
the  thing  or  contract  in  action  may  be  dead,  no 
interest  or  policy  of  law  shall  exclude  any  partj 
to  the  reconi  from  testifying  to  matters  occurring 
since  the  death  of  the  person  whose  estate. 
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through  a  legal  representative^  is  a  party  to  the 
record."  The  supplement  of  June  S,  1874,  en- 
larges the  scope  of  the  proviso,  by  declaring  that 
the  Act  ^*  shall  not  apply  to  actions  by  or  against 
committees  of  lunatics,  except  as  to  matters  oc- 
curring after  the  appointment  of  said  committee ; 
and  the  Act  of  May  25, 1878,  provides,  "That 
in  all  civil  proceedings  in  law  and  equity,  .  .  . 
by  or  against  surviving  partners,  no  interest  or 
policy  of  law  shall  exclude  any  party  to  the  rec- 
ord from  testifying  to  matters  having  occurred 
between  the  surviving  partners  and  the  adverse 
party  on  the  record." 

Several  of  these  provisions  have  no  direct  bear- 
ing on  the  precise  question  under  consideration, 
but  they  are  here  noticed  for  the  purpose  of 
better  bringing  into  view  the  general  scope  and 
spirit  of  the  Act.  While  the  legislative  purpose 
to  establish  a  new  rule  of  evidence  is  clearly  ex- 
pressed, the  intention  to  exclude  from  its  opera- 
tion certain  persons,  disqualified  on  grounds  of 
public  policy,  and  cases  in  which  inequality  and 
consequent  imdue  advantage  would  otherwise 
restilt,  is  equally  manifest. 

One  of  the  evident  purposes  of  the  proviso 
was  to  exclude  certain  cases  in  which  it  was  im- 
possible for  the  opposing  parties  to  be  placed  on 
a  footing  of  substantial  equality  in  regard  to  tes- 
tifying. In  general,  where  parties  have  dealt 
together,  or  have  sustained  relations  to  each 
other  out  of  which  rights  and  obligations  have 
sprung,  each  may  be  supposed  to  have  an  equal 
Imowledge  of  the  transaction  or  of  the  relations 
existing  between  them,  and  both,  if  living  and 
of  sound  mind,  are  permitted  to  testify ;  but  if 
death  or  insanity  hias  precluded  one  of  them 
from  testifying,  the  other  is  not  entitled  to  the 
undue  advantage  of  being  a  witness  in  his  own 
case.  The  spirit  of  equality  which  pervades  the 
Act,  forbids  the  application  of  the  new  rule  in 
actions  where  the  rights  of  a  deceased  person  or 
a  lunatic  are  represented  by  one  of  the  parties, 
except  as  to  matters  occurring  since  the  death  of 
such  person,  or  the  appointment  of  the  com 
mittee  of  such  lunatic,  and  matters  between  sur 
viving  partners  and  the  adverse  party  on  the 
record.  (Hess  v.  Gourley,  8  Norris,  195.)  In 
that  case  it  is  said :  "In  determining  the  com- 
petency of  a  witness  to  prove  a  matter  which 
occurred  during  the  life  of  a  decedent,  the  in- 
quiry is  whether  the  action  is  within  the  statute. 
This  is  not  difl&cult  when  the  suit  is  by  or  against 
an  executor,  administrator,  or  guardian  in  his 
representative  capacity.  Nor  is  it  in  other  cases, 
if  the  spirit  of  the  statute  be  kept  in  view,  and 
the  persons  intended  by  the  word  assignor  be 
learned  from  the  context  rather  than  its  technical 
definition." 

The  defendant  was  undoubtedly  competent  to 
prove  anything  that  occurred  after  the  decease  of 


his  father,  the  plaintifiPs  testator;  but,  was  he 
competent  to  prove  what  occurred  before  ?  He 
imdoubtedly  was,  unless  the  action  was  one  of 
those  to  which  the  proviso  declares  the  Act  shall 
not  apply,  for  example,  **  where  the  assignor  of 
the  thing  or  contract  may  be  dead."  If,  in  the 
statutory  sense,  the  plaintiflPs  devisor  was  her 
assignor  of  the  lot  in  controversy,  then  by  the 
verv  terms  of  the  proviso  the  Act  did  not  apply, 
and  the  defendant  was  therefore  incompetent  to 
prove  any  fact  or  circumstance  that  occurred  in 
the  lifetime  of  his  father,  tending  to  show  that 
he  acquired  and  held  possession  of  the  lot,  either 
adversely  to  him,  or  as  his  donee.  This  must 
be  determined  by  the  nature  arid  character  of  the 
claim  and  defence,  as  disclosed  by  the  testimony. 
The  plaintiff,  claiming  as  devisee  under  the  will 
of  her  husband,  proved  that  he  acquired  the  title 
by  deed  of  conveyance  from  Benjamin  Hayden, 
in  August,  1847,  and  in  connection  therewith 
gave  in  evidence  the  will,  duly  probated  in  Feb- 
ruary, 1874,  by  .which  the  property  was  devised 
to  her  in  fee.  The  chain  of  title  thus  exhibited 
gave  her  a  clear  prima  facie  right  of  possession. 
On  the  other  hand,  the  defendant,  not  question- 
ing the  goodness  of  the  title  acquired  by  his 
father  in  1847,  claimed  under  the  Statute  ot 
Limitations,  alleging  **  that  he  went  into  posses- 
sion of  the  lot  in  dispute  in  the  spring  of  1848, 
claiming  it  as  his  own;  that  he  occupied  and 
held  it  as  such  from  that  time  until  the  bring- 
ing of  this  action  in  1879;  that  from  time  to' 
time  he  made  valuable  improvements,  and  in  the 
mean  time  his  ownership  had  never  been  dis- 
puted by  any  one."  He  was  called  as  a  witness 
in  his  own  behalf,  and  under  a  general  objection 
and  exception  to  his  competency,  on  the  ground 
that  the  plaintiffs  devisor  was  dead,  he  was  per- 
mitted to  testify  substantially  as  above  stated. 
In  doing  so,  he  refrained  from  testifying  in  chief 
to  any  understanding  or  transaction  between 
himself  and  his  father  in  relation  to  the  property ; 
but,  on  cross-examination,  the  fact  was  elicited 
that  he  went  into  possession  in  1848,  in  pursu- 
ance of  a  parol  gift  from  his  father,  and  ever 
since  had  claimed  the  property  as  his' own.'  His 
testimony  as  to  the  inception  of  his  claim,  and 
the  character  of  his  possession  for  a  period  of 
nearly  thirty  years,  was  clear  and  positive,  and 
under  the  charge  of  the  learned  Judge  must  have 
satisfied  the  jtury  that  his  title  under  the  statute,  by 
adverse  possession,  was  complete.  If,  under  a 
proper  construction  of  the  Act,  he  was  incom- 
petent to  prove  what  occurred  in  the  lifetime  oft 
his  father,  it  may  be  his  misfortune;  but  the'- 
real  or  supposed  hardship  of  any  particular  case 
cannot  be  considered  in  construing  the  statute. 

In  view  of  the  evidence,  showing  distinctly 
the  position  in  which  the  parties  stood  with  refer- 
ence to  the  title,  the  language  of  the  proviso,  as 
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well  as  the  spirit  of  the  Act,  and  the  construction 
it  has  heretofore  received,  we  are  clearly  of 
opinion  that  the  testator  must  be  regarded  as  the 
assignor  of  the  plaintiff  within  the  fair  intend- 
ment and  meaning  of  the  Act.  As  was  said  in 
Hess  V.  Gourley,  supra  .•  **  In  the  statutory  sense 
the  assignor  of  the  thing  or  contract  is  he  whose 
rights  therein  or  thereunder,  at  or  before  the  Jan.  'Si. 
time  of  his  decease,  passed  by  his  own  act,  or  by 
law,  to  a  party  in  the  action.'*  The  title  which 
the  testator  had  to  the  lot  in  controversy,  at  the 
time  of  his  decease,  passed  then  by  his  will  to 
the  plaintiff,  by  whom  the  same  title  is  now 
represented  in  this  action.  He  was,  therefore, 
in  the  proper  sense  of  the  term,  the  assignor  of 
the  thing  in  action.  The  case  was  one  of  the 
class  which  is  excepted  from  the  operation  of 
the  general  rule  of  evidence  prescribed  by  the 
Act  of  1869,  and  the  defendant  was  therefore 
clearly  incompetent  to  prove  the  facts  and  cir- 
cumstances to  which  he  testified  as  having  oc- 
curred in  the  lifetime  of  his  father,  in  relation  to 
the  ownership  and  possession  Of  the  lot.  He 
was  adversary  to  the  deceased  assignor,  whose 
title,  represented  by  the  plaintiff  in  the  action, 
his  testimony  tended  strongly  to  defeat.  The 
first  six  specifications  of  error  are  sustained. 

In  view  of  the  nature  of  the  defence  that  was 
interposed,  we  cannot  say  there  was  error  in  re 
fusing  to  charge  as  complained  of  in  the  remain- 
ing assignments.    The  defendant  did  not  rely 
on  the  alleged  parol  gift,  except  for  the  purpose 
of  establishing  the  adverse  character  of  his  pos- 
session.   His  defence  was  that  he  went  into 
possession  in  1848,  claiming  the  property  in  his 
own  right,  and    not    in    subordination  to  his 
father's  title,  and  continued  so  to  hold  it  until 
his  title  under  the  Statute  of  Limitations  was 
complete.     Any  fact  or  circumstance  tending  to 
show  that  defendant's  possession  was  adverse, 
was  proper  for  the  consideration  of  the  jurv.   As 
was  said  in  Campbell  r.  Braden  [reported  ante^ 
P«  4S7],  "  The  real  question  in  such  case  is,  not 
so  much  what  was  intended  by  the  donor,  as  what 
the  donee's  understanding  was ;  what  he  claim- 
ed ;  what  he  did.     Did  he'consider  the  gift  ab- 
solute, and  did  he,  under  that  idea,  hold  adverse- 
ly to  his  father?"    This  was  substantially  the 
question  that  was  submitted  to  the  jury,  under 
the  defendant's  testimony  and  other  evidence  in 
the  case.    The  learned  Judge  instructed  them, 
that,  if  the  evidence  as  to  the  nature  and  charac- 
ter of  the  possession  claimed  by  the  defendant 
'  was  so  clear  and  satisfactory  as  to  convince  them 
of  its  truth,  their  verdict  should  be  in  favor  of 
the  defendant.    The  error,  as  we  have  seen,  was 
in  permitting  defendant  to  testify  to  what  oc- 
curred during  his  father's  lifetime,  and  in  sub- 
mitting this  testimony  to  the  jury.     If  he  had 
been  a  competent  witness  generally,  there  would 


have  been  no  error  of  which  the  plaintiff  would 
have  had  just  reason  to  complain. 

Judgment  reversed,  and  a  venire  facias  it 
novo  awarded. 

Opinion  by  Sterrett,  J.  Sharswood,  C.  J., 
absent. 


Mordi  3,  i88l 

Dietrich  v.  Addams« 


Errors  and  appeals — Practice — Assignments  ^ 
error  to  the  cuimission  or  rejection  of  evidenct 
—Rules  XII.  and  XXIV.— Failure  to  assign 
errors  in  accordance  with — J\lon  pros,  when 
entered. 

The  requisites  of  Rule  XXIV.  of  the  Supreme  Court,  to 
relation  to  the  proper  assignment  of  errors  to  the  admis- 
sion or  rejection  of  evidence,  must  be  complied  with,  and 
upon  failure  to  do  so,  the  Court  will  of  its  own  motica 
enter  a  non  pros. 

Error  to  the  Common  Pleas  of  Berks  County. 

Scire  facias  sur  mortgage. 

Plaintiff  in  error  (the  defendant  below)  filed 
of  record  seriatim  the  various  offers  of  evidence 
made  by  him,  which  were  objected  to,  and  re- 
jected by  the  Court  upon  the  trial  of  the  cause; 
he  also  filed  the  following  as  his  specifications  of 
error. 

1.  The  Court  erred  in  rejecting  the  evidence 
contained  in  defendant's  first  offer. 

2.  The  Court  erred  in  rejecting  the  evidence 
contained  in  defendant's  second  offer. 

3.  The  Court  erred  in  rejecting  the  evidcwce 
contained  in  defendant's  third  offer. 

4.  The  Court  erred  in  rejecting  the  evidence 
contained  in  defendant's  fgurth  offer. 

5.  The  Court  erred  in  directing  the  jury  to 
give  a  verdict  for  the  plaintiff  for  the  whole 
amount  of  the  mortgage. 

The  offers  of  evidence  were  printed  in  full  in 
the  paper-book  of  plaintiff  in  error,  and  also  the 
specifications  of  error  as  above  set  forth. 

The  Court,  on  examination  of  the  paper-book, 
declined  to  hear  coimsel,  and  of  its  own  motion 
entered  a  non  pros.  Counsel  for  plaintiff  in 
error  asked  leave  to  amend  at  bar,  which  was 
not  granted. 

Sharswood,  C.  J.,  in  entering  the  judgment 
said:  The  assignments  of  error  are  not  in  the 
form  required  by  our  rule,  llie  offers  of  testi- 
mony, which  were  the  subject  of  the  rulings  of 
the  Court  below  now  complained  of,  are  simply 
referred  to,  instead  of  being  quoted  at  length,  in 
the  specifications  of  error.  We  have  frequently 
overlooked  such  irregularities,  and  permitted 
amendments  at  bar,  but  it  is  bad  practice.  Apart 
from  the  inconvenience  to  the  Court  of  havroi? 
to  hunt  through  the  paper-book  for  the  testimony 
excepted  to,  there  would  remain  nothing  upon 
the  record  of  this  Court,  when  the  record  is  re- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


493 


turned  to  the  Court  below,  to  show  the  real 
questions  raised  for  our  decision.  We  think  the 
time  has  come  when  we  must  insist  upon  com- 
pliance with  our  rules  relating  to  assignments  of 
error  and  to  the  preparation  of  paper-books. 

[Rule  XII.  In  all  cases  brought  into  this  Court  by 
wnt  of  error,  the  counsel  for  the  plaintiff  in  error  shall,  on 
or  before  the  third  day  of  the  term  to  which  the  writ  is  re- 
turnable, specify  in  writing  the  particular  errors  which  he 
assigns,  and  file  the  same  in  the  prothonotary's  office; 
and  on  failure  so  to  do,  the  Court  may  non  pros  the  writ. 

Rule  XXII.  Each  error  relied  on  must  be  specified 
particularly,  and  by  itself.  If  any  specification  embrace 
more  than  one  point,  or  refer -to  more  than  one  bill  of  ex- 
ceptions, or  raise  more  than  one  distinct  question,  it  shall 
be  considered  a  waiver  of  all  the  errors  so  alleged. 

Rule  XXIII.  "When  the  error  assigned  is  to  the  charge 
of  the  Court,  or  to  answer  to  points,  the  part  of  the  charge 
or  the  points  referred  to  must  be  quoted  iotidem  verbis  in 
the  specification. 

Rule  XXIV.  When  the  error  assigned  is  to  the  admis- 
sion or  rejection  of  evidence,  the  specification  must  quote 
the  full  substance  of  the  bill  of  exceptions,  or  copy  the  bill 
in  immediate  connection  with  the  specification.  When 
error  is  to  the  admission  or  rejection  of  a  writing,  a  full 
copy  of  the  writing  must  be  printed  in  the  paper-book. 
Any  assignment  of  error  not  according  to  this  and  the  last 
rale  will  be  held  the  same  as  none. 

See  Rules  of  Supreme  Court,  2  Weekly  Notes,  249.] 


Jan. 


'79,  197.  March  5,  1880. 

Naftzinger  v.  Roth. 


Equity — Equitable  remedies  through  common  law 
procedure — Conditional  verdict — Specific  per- 
formance of  verbal  agreement  to  convey  land — 
When  not  enforced  in  assumpsit  for  the  value 
of  improvements — Burden  of  proof  on  plaintiff 
to  show  performance  and  breach  by  defendant. 

Plaintiff  in  assumpsit  is  not  entitled  to  a  conditional 
verdict  to  enforce  specific  performance  of  a  verbal  agree- 
ment to  convey  land  unless  he  clearly  proves  a  strict  com- 
pliance with  all  of  the  terms  of  the  agreement  on  bis  own 
part. 

Assumpsit  will  not  lie  to  recover  the  value  of  improve- 
ments made  upon  the  defendant's  land  when  the  plain- 
tiff is  in  the  uninterrupted  enjoyment  of  the  improvements 
and  land  appurtenant  thereto. 

In  assumpsit  by  A.  against  B.  to  recover  the  value  of 
improvements  made  u|x>n  B.'s  land,  A.'s  evidence 
showed  that  he  had  entered  into  a  verbal  agreement  with 
B.  to  erect  a  dwelling-house  and  blacksmith  shop  upon 
B.  *s  land  for  his  (A.  's)  use,  and  to  board  and  lodge  B. ,  and 
to  pay  him  the  interest  upon  $1500;  in  consideration  of 
which  B.  was  to  convey  or  devise  the  land  to  A.  in  fee  so 
that  it  should  vest  in  him  after  B.'s  death;  all  of  which 
agreement  was  to  be  reduced  to  writing.  B.'s  version  of 
the  agreement  differed  materially  from  this.  After  some 
lime  R.  noti6ed  A.  to  quit  all  of  the  land  except  that 
necessary  for  the  use  of  the  buildings,  but  A.  remained  in 
possessir)n  of  the  improvements  and  profits  on  the  land  up 
to  the  time  of  trial :  and  had  paid  no  interest  to  B.  who 
had  refused  board  and  lodging.  Neither  party  had  ever 
tendered  or  demanded  a  written  agreement ; 

J/eld,  that  the  jury  should  have  been  directed  to  find  for 
the  defendant. 


Error  to  the  Common  Pleas  of  Berks  County. 

Assumpsit,  by  Daniel  Roth  against  Philip  Naft- 
zinger  for  breach  of  a  verbal  contract  by  the  de- 
fendant to  convey  certain  land  to  the  plaintiff. 

Upon  the  trial,  before  Sassaman,  J.,  the  plain- 
tiff testified  :  '<  I  am  a  blacksmith,  am  nephew  of 
defendant.  He  lived  in  the  spring-house  upon 
his  property.  I  made  an  agreement  with  Naft- 
zinger  in  the  spring  of  1871.  He  said  he  was 
old :  could  no  longer  work  \  I  should  move  to 
his  property;  build  house,  Wn,  and  blacksmith 
shop ;  he  wanted  to  live  on  the  premises  and  if  I 
lived  longer  than  he  I  should  have  the  property ; 
he  said  he  must  live  on  the  land,  but  if  we  could 
not  live  together  and  were  quarrelsome,  he 
would  move  away  and  I  must  pay  him  the  inte- 
rest of  $1500  as  long  as  he  lived. 

* '  This  was  the  agreement  and  upon  this  I  built. 
In  the  first  place  the  agreement  was  he  should 
not  live  with  me  because  it  would  cost  too  much 
for  building  for  the  first  few  years.  He  had 
money  himself,  and  it  cost  me  too  much  to 
build ;  then  I  should  board  him.  He  had  re- 
served for  him  a  room  in  the  new  house.  Under 
this  agreement  I  built  on  the  premises  and  I 
wanted  to  give  him  the  board  right  away ;  he 
didn't  take  it  long.  I  built  house,  stable,  and 
blacksmith  shop ;  made  garden  fences,  put  lime 

on  land,  and  planted  trees If  I 

had  to  pay  for  boarding  to  work  hands  and 
money  expended  it  would  be  about  I3000.  .  .  . 
In  November,  1872,  I  went  into  possession  of 
this  new  house,  November  13th ;  I  commenced 
building  in  the  spring  of  1872.  .  .  .  Naft- 
zinger  lived  with  me  one  and  one-half  years,  as 
near  as  I  can  say ;  so  long  I  furnished  the  board- 
ing. He  left  in  October,  1874,  I  think,  as  near 
as  I  know.     He  said  the  boarding  was  not  good 

enough  for  him In  the  beginning 

it  was  said  there  should  be  papers  made.  After 
I  had  the  house  up  partly,  the, people  got  talking 
about  my  putting  up  the  house  without  papers ; 
I  told  him,  he  said  he  would  have  it  written ;  but 
he  would  not  die  that  week  and  asked  me  to  see 
Esquire  Haak.  I  saw  Esquire  Haak ;  he  did 
not  do  it ;  then  after  that  he  said  no  more  about 
it;  this  was  before  I  lived  there;  he  boarded 
with  me ;  the  papers  were  not  begun  to  draw 
up/' 

On  cross-examination  he  said,  "The  under- 
standing was  that  Naftzinger  was  to  board  with 
me  and  have  the  interest  from  me  of  J 1500 
at  the  same  time I  paid  no  inte- 
rest on  the  1 1 500.  Until  the  agreement  is 
finished  I  do  not  think  I  owe  any ;  since  Octo- 
ber, 1873,  ^  ^^  ^^  income  of  the  place ;  .  . 
can't  say  when  we  first  spoke  of  a  writing,  but  it 
was  during  the  winter  before  building.  After 
the  building  was  up  and  under — I  think  the  plas- 
terers in — I  spoke  to  him  about  the  writing.  .  . 
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During  the  winter  it  was  often  spoken  of,  perhaps 
three  or  four  times  spoken  about  putting  it  in 
writing ;  but  it  was  never  done." 

The  defendant  testified :  **  I  was  73  years  old 
July  15th,  1876 ;  I  meant  I  was  too  old  to  live 
alone;  I  thought  I  wanted  help;  .  .  .  they 
wanted  to  come  to  me ;  I  told  the  wife  it  might 
make  a  good  deal  of  trouble ;  we  then  talked 
about  it  till  we  came  to  my  house ;  then  I  said 
they  might  tear  down  the  old  house  and  might 
build  a  new  one ;  I  told  them  I  wanted  to  live 
with  them  but  perhaps  it  was  too  late  for  that 
year.  .  .  .  There  was  a  bargain  he  must 
pay  roe  interest  of  $1500,  but  I  would  board 
with  him  when  one  could  .  .  .  the  f  1500, 
I  said  he  must  pay  me  as  I  needed  it,  until  I  had 
enough,  and  I  must  be  buried  at  the  end ;  I  was  to 
have  part  of  this  money  when  I  needed  it ;  I 
was  to  have  the  interest  of  the  money  till  I 
needed  more ;  then  after  I  had  needed  more  I 
wouldn't  get  the  interest  any  more  in  full.  .  . 
Before  the  building  was  torn  down  we  both 
thought  we  were  too  smart,  we  needed  no  writ- 
ing. .  .  .  When  they  were  plastering  he 
came  down  and  asked  me  for  the  writing,  the  deed ; 
.  .  .  .  I  then  said  I  would  not  give  up  my 
deed  yet ;  I  would  not  die  yet ;  I  wanted  a  bond 
to  lay  on  the  land ;  some  one  to  read  it  first.  I 
would  lay  it  on  the  land.  .  .  .  For  allowing 
Roth  to  have  the  land  and  build  on  I  wanted 
this  bond  so  that  I  was  safe ;  I  wanted  to  live  on 
the  land ;  he  was  to  give  me  the  interest  every 
year  for  my  clothes,  and  if  it  was  not  enough 
some  of  the  principal." 

There  was  also  put  in  evidence  a  notice  dated 
December  4,  1874,  served  upon  the  plaintiff  by 
the  defendant  to  quit  all  of  the  land  **  except  such 
as  may  be  necessary  to  the  use  of  the  buildings 
thereon  and  next  adjacent  to  said  buildings." 

The  defendant  requested  the  Court  to  charge, 
tnter  a/ta,  as  follows:  (9)  "From  the  whole 
evidence  shown  in  this  case,  the  plaintiff  has 
shown  no  cause  of  action,  and  no  recovery  can 
be  had."     Refused. 

The  jury  were  instructed  to  bring  in  a  special 
verdict,  and  found  as  follows : — 

**  Jury  returns  that  they  find  in  favor  of  the 
plaintiffthesumof  I2955.78.  The  judgment  to 
be  released  if  within  thirty  days  after  final  judg- 
ment on  the  verdict  Philip  Naftzinger  tenders 
and  files  in  this  suit  a  deed  from  himself  to 
Daniel  Roth,  his  heirs  and  assigns,  for  a  tract  of 
^  land  in  Upper  Bern  Township,  adjoining  lands 
of  Benjamin  Stitzel,  George  Wagner,  William 
Sell  and  others,  containing  30  acres,  more  or 
less,  and  subject  to  the  following  conditions: 
That  Philip  Naftzinger  shall  have  the  use,  during 
his  natural  life,  of  the  back  room  of  the  new 
house,  and  that  Daniel  Roth,  his  heirs  and  assigns, 
shall,  and  wiU,  furnish  Philip  Naftzinger  all  neces- 


sary food,  victuals,  and  board  and  attendaxuie; 
and  if  the  said  Daniel  Roth  and  Philip  Naftzin^ 
cannot  agree  together,  in  lieu  of  board,  food  vic- 
tuals and  attendance,  the  said  Daniel  Roth  shsdl 
pay  to  Philip  Naftzinger,  annually,  the  interest 
on  fifteen  hundred  dollars  ( J1500)  during  his 
(Naftzinger 's)  natural  life." 

Judgment  was  entered  thereon,  the  Court  say- 
ing in  its  opinion,  <<  When  this  case  was  on  trud 
we  were  considerably  perplexed  about  k.  It  was 
evident  to  us  that  the  parties  to  this  suit  had  got 
themselves  into  a  condition  by  their  contract  re- 
lations which  they  hardly  imderstood  themselves 
at  any  tinoe,  and  by  which  after  an  attempt  to 
execute  it  they  only  got  into  a  worse  state  of 
understanding,  in  fact  into  actual  misunderstand- 
ing. From  the  demeanor  of  the  parties  towards 
each  other,  one  would  have  really  supposed  that 
there  was  no  comprehensible  contract  relation 
between  the  .parties.  .  .  .  As  matter  of  law, 
we  are  now  of  the  opinion,  upon  reflection,  that 
this  suit  was  maintainable,  and  the  only  remedy 
which  the  plaintiff  had," 

The  defendant  took  this  writ  of  error,  assigning 
for  error,  inter  alia,  the  refusal  of  the  Court  to 
charge  as  requested  in  the  9th  point. 

On  March  26, 1879,  ^^  judgment  was  affirmed 
by  the  Supreme  Court,  but  on  April  3d,  follow- 
ing, upon  petition  of  plaintiff  in  error,  a  re-argn- 
ment  was  ordered. 

A.  G.  Green  (with  whom  was  WiUiam  P. 
Bard),  for  plaintiff  in  error. 

Roth  could  not  remain  ip  possession  of  the 
land,  enjoying  the  rents  and  profits,  and  at  the 
same  time  maintain  an  action  at  law  for  the  value 
of  the  improvements. 

Cornell  Ex.  v^  Vanartsdalen,  4  Banr,  372. 

There  is  no  evidence  of  brwch  of  contract  on 
the  part  of  Naftzinger ;  the  only  act  which  can 
possibly  be  construed  as  a  breach  of  contract 
is  the  service  of  the  notice  to  quit ;  but  it  e^)c- 
cially  excepted  that  portion  of  the  land  necessary 
for  the  use  of  the  buildings,  and  even  if  it  had 
included  everything,  since  it  did  not  alter  the 
enjoyment  of  the  land,  and  the  plaintiff  remained 
just  where  he  was  before,  it  would  not  have  ope- 
rated as  a  breach  of  contract.  Supposing  plain- 
tiff's version  of  the  contract  to  be  correct,  the 
only  remedy  that  he  could  have  would  be  a  bill 
to  perpetuate  testimony.  To  enforce  speciSc 
performance  of  a  sale  of  land  the  precise  terms 
and  nature  of  the  contract  must  be  distinctly 
proven. 

Sage  V.  McGuire,  4  W.  &  S.  228. 
Ackerman  v.  Fisher,  7  Sm.  457. 
Harris  v,  Richey,  6  Sm.  395. 

If  the  party  invoking  the  remedy  is  in  x/W» 
quo,  and  sustains  no  loss  by  remaining  so,  and 
the  circumstances  are  so  altered  as  to  work  great 
injustice  to  the  other,  it  will  be  denied. 
Miller  v.  Henlan,  i  Sm.  265. 
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George  F,  Boer  (with  whom  was    C.  H, 
Schaeffer)^  contra. 

Roth  could  have  waited  until  after  Naftzin- 
ger's  death,  and  then  have  sued  his  representa- 
tives in  assumpsit,  and  received  the  money  ex- 
pended. 

Ewing  V,  Thompson's  Admr*s,  1 6  Sm.  382. 
Where  a  parol  contract  of  sale  is  precise  as 
•  to  the  terms  and  subject  matter,  and  the  vendee 
has  taken  possession  in  pursuance  of  it,  and  made 
valuable  improvements  with  the  assent  of  the 
vendor,  it  is  not  within  the  Statute  of  Frauds ;  and 
in  such  case  if  the  vendor  brings  ejectment  the 
jury  ought  to  find  a  conditional  verdict. 

McGibbeny  v,  Burmasier,  3  Sm.  332. 

Farley  v.  Stokes,  I  Pars.  422. 

Milliken  v,  Dravo,  17  Sm.  232. 
Specific  performance  has  been  decreed  in  this 
State  in  actions  of  covenant,  debt,  ejectment, 
and  assumpsit. 

DeCamp  v.  Fcay,  5  S.  &  R.  323. 

Haverstick  r.  Gas  Co.,  5  C.  254. 

Huber  v.  Burke,  1 1  S.  &  R.  238. 

Irvine  v.  Bull,  7  W.  323. 

May  3,  1880.  The  Court.  Roth  testifies, 
'^  I  made  an  agreement  with  Naftzinger  in  the 
spring  of  187 1.  He  said  he  was  old,  could  no 
longer  work;  I  should  move  to  his  property, 
build  house,  bam,  and  blacksmith  shop;  he 
wanted  to  live  on  the  premises,  and  if  I  lived 
longer  than  he,  I  should  have  the  property ;  he 
said  he  must  live  on  the  land,  but  if  we  could 
not  live  together  and  were  quarrelsome  he  would 
move  away  and  I  must  pay  him  the  interest  of 
$1500  as  long  as  he  lived.  This  was  the  agree- 
ment, and  upon  this  I  built.  .  .  .  He  had 
reserved  for  him  a  room  in  the  new  house.  Un- 
der this  agreement  I  built  on  the  premises,  and 
I  wanted  to  give  him  the  board  right  away ;  he 
did  not  take  it  long.''  According  to  his  testi- 
mony, he  put  up  buildings,  and  made  improve- 
ments at  a  total  cost  of  $3000 ;  he  commenced 
building  in  the  spring  of  1872 ;  still  has  posses- 
sion, and  has  had  the  income  to  his  own  use ; 
after  his  house  was  partly  built,  had  talk  with 
Naftzinger  about  papers,  none  were  drawn  up; 
in  the  beginning  it  was  said  there  should  be 
papers ;  he  and  Naftzinger  quarrelled,  the  latter 
told  him  he  would  not  live  there  longer  than  five 
years ;  quit  boarding  with  him,  and  gave  hihi 
notice  to  quit  possession,  except  so  much  of  the 
ground  as  necessary  for  use  of  the  buildings. 
Roth  has  paid  no  interest,  has  demanded  no 
writing,  and  has  not  been  disturbed  in  the  actual 
possession  of  any  part  of  the  premises.  Since 
the  spring  of  1872  he  has  possessed  and  enjoyed 
all  to  which  he  was  entitled  by  the  contract  as 
proved  by  himself. 

Naftzinger's  testimony  differs  materially  as  to 
the  consideration,  he  saying  that  the  $1500  were 


to  be  paid  when  he  should  require.  Neither 
says  they  agreed  as  to  writings ;  both  say  they 
were  talked  of;  both  agree  that  Roth  should 
have  the  property,  if  he  survived ;  but  whether 
Naftzinger  was  to  secure  it  to  him  by  deed  or 
will  is  as  uncertain  in  the  proof  as  in  the  plead- 
ings. 

The  plaintiff  being  in  the  enjoyment  of  all 
that  came  within  the  contract,  as  he  stated  it, 
abandoned  his  claim  for  damages  merely,  and 
set  up  a  claim  for  specific  performance,  to  be 
enforced  by  a  conditional  verdict  and  judgment. 
He  has  as  little  right  to  maintain  this  suit  for 
specific  execution  of  the  contract — without  show- 
ing precisely  what  the  contract  was,  his  own 
performance,  and  breach  by  defendant — as  to 
recover  the  value  of  the  improvements  of  which 
he  has  not  been  dispossessed.  In  this  State, 
there  is  no  doubt  that  in  a  proper  case  the  rights, 
of  the  parties  under  a  parol  contract  for  sale  of 
land,  may  be  settled  in  assumpsit ;  but  the  plain- 
tiff must  show  that  his  right  of  action  had  ac- 
crued before  its  commencement.  A  defendant 
sued  by  the  holder  of  the  legal  title  may  plead 
his  equity  to  defeat  recovery,  or  to  secure  a  con- 
dition to  the  recovery,  though  not  in  position  to 
maintain  suit  himself.  Roth  has  a  heavier  bur- 
den than  he  woukl  have  if  sued  by  Naftzinger 
for  recovery  of  the  land. 

The  learned  Judge  of  the  Common  Pleas  says, 
**  When  this  case  was  on  trial  we  were  consider- 
ably perplexed  about  it.  It  was  evident  to  us 
that  the  parties  to  this  suit  had  got  themselves 
into  a  condition  by  their  contract  relations, 
which  they  hardly  understood  themselves  at  any 
time,  and  by  which,  after  an  attempt  to  execute 
it,  they  only  got  into  a  worse  state  of  imder- 
standing ;  in  fact  into  actual  misunderstanding. 
From  the  demeanor  of  the  parties  toward  each 
other  one  would  really  have  supposed  that  there 
was  no  comprehensible  contract  relation  between 
the  parties." 

Such  was  the  Chancellor's  first  impression  of 
the  case.  Reflection  and  the  verdict  changed 
his  views  of  the  character  of  the  evidence. 
Whether  it  was  sufficient  to  warrant  a  decree  for 
specific  execution  of  the  contract  we  shall  not  con- 
sider, for  we  are  of  opinion  that  it  should  clearly 
appear  that  the  plaintiff  had  performed  or  offered 
performance  on  his  part  before  bringing  suit  in 
assumpsit,  in  order  to  obtain  a  verdict  equivalent 
to  such  decree.  He  failed  not  only  to  show  the 
kind  of  writing,  if  any  he  was  to  have,  but  he 
proved  no  offer  of  writing  to  secure  payment  of 
the  consideration  and  request  of  Naftzinger  to 
execute  either  a  deed  or  will.  The  defendant's 
ninth  point  ought  to  have  been  affirmed. 

Judgment  reversed. 

Opinion  by  Trunkey,  J.  Mercur  and  Green, 
JJ.,  absent. 
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©rpjans'  Court. 


January  17,  1881. 

McCloskey's  Estate. 

Decedenfs  estate — Direction  for  maintenance 
and  support — Allowance  for  support  of  lunatic 
made  in  i8jj,  not  reduced  by  reason  of  shrink- 
age of  income  of  estate. 
Sur  exceptions  to  Examiner's  report. 
By  the  report  of  the  Examiner  the  following 
facts  appeared: — 

Michael  McCloskey,  the  decedent,  died  in 
i860.  Some  time  before,  he  had  brought  to 
this  country  a  nephew  and  niece,  Michael  and 
Mary  McCloskey.  The  latter,  being  of  feeble 
mind,  resided  in  testator's  family  until  his  death. 
By  his  will  he  provided  as  follows: — 

«« I  direct  that  the  children  of  my  brother  John  shall 
be  maintained,  and  supported,  as  long  as  they  shall  live, 
and  charge  my  executors  therewith,  out  of  the  rents, 
issues,  and  profits  of  my  estate,  and  should  they  survive 
the  distribution  of  my  estate,  I  charge  my  grandchildren 
with  their  support." 

In  May,  1873,  Mary  McCloskey,  by  her  next 
friend,  Susan  McVey,  presented  a  petition  to 
this  Court,  praying  for  an  allowance  out  of  the 
estate.  On  June  10  of  the  same  year  the  Court 
granted  the  prayer  of  the  petition,  and  made  an 
order  on  the  executors  for  the  payment  of  seven 
dollars  a  week,  said  order  to  be  subject  to  modi- 
fication, proceedings  in  lunacy  then  pending. 
On  the  28th  of  February,  1880,  Catherine  Mans- 
field, decedent's  daughter,  filed  a  petition  for  a 
citation  to  the  said  Susan  McVey,  next  friend, 
etc.,  to  show  cause  why  the  order  of  June  10, 
1873,  should  not  be  modified.  An  answer  and 
replication  were  also  filed,  and  the  matter  re- 
ferred to  an  Examiner,  who  reported  the  income 
of  the  estate  as  being  reduced  more  than  thirty 
per  cent,  since  1873.  ^^  ^^^o  found  that  the 
petitioner  could  be  maintained  on  a  less  sum 
than  that  ordered  in  June,  1873,  ^^^  cost  of 
living  being  since  then  somewhat  reduced,  and 
reported  that  the  sum  of  five  dollars  and  fifty 
cents  a  week  was  sufficient  under  the  circum- 
stances. 

To  this  finding  exceptions  were  filed  in  behalf 
of  both  petitioner  and  respondent.  Mrs.  Mans- 
field's exceptions  were  at  the  argument  with- 
drawn. 

Samuel  JS,  Cavin,  D,  C  Harrington^  and 
F,  C,  Brewster,  for  Susan  McVey,  next  friend, 
etc. 

William    Henry    Lex    and    Benj,    Harris 
Brewster,  for  Mrs.  Mansfield. 

Jan.  22,  1881.  The  Court.  The  exceptions 
to  the  weekly  allowance  of  %<i*^o,  fixed  by  the 
Master,  for  the  support  of  the  legatee,  on  the 
ground  that  it  was  excessive,  were  properly 
withdrawn  by  the  petitioner  at  the  arj:ument. 


This  leaves  for  consideration  the  exceptions  by 
the  respondent  to  the  finding  that  any  deduction 
should  be  made  from  the  original  order  for  the 
payment  of  seven  dollars  per  week.  The  Master 
based  his  conclusion  partly  upon  the  testimony 
of  several  witnesses  who  declared  that  board  and 
lodging  could  be  had  for  three  dollars  per  week. 
As  this  is  the  rate  charged  at  the  almshouse  to 
inmates  who  are  able  to  pay,  it  may  be  regarded 
as  sufficiently  economical,  and  as  acquitting  the 
Master  of  any  leaning  to  the  side  of  prodigality. 
The  Master  also  reported  that  the  cost  of  living 
in  1880  was  about  t went v-five  per  cent,  less  than 
it  was  in  1873,  when  the  order  now  appealed 
from  was  made.  No  testimony  having  been 
heard  upon  this  point,  the  statement  appears  to 
have  been  made  as  an  historical  fact,  for  which, 
however,  our  own  reading  does  not  supply  an 
authority. 

We  think  that  the  error  of  the  Master  lay  in 
assuming  that  the  support  and  maintenance  di- 
rected by  the  will,  were  intended  to  be  graduated 
to  the  estate  taken  by  the  life  tenant.  Nothing 
can  be  plainer,  however,  than  that  the  two  gifts 
were  independent  of  each  other.  The  testator 
directed  that  the  children  of  his  brother  should 
be  maintained  and  supported  as  long  as  each  of 
them  should  live,  and  he  charged  his  executors 
with  the  duty  of  providing  the  funds  for  this 
purpose  out  of  the  rents,  issues,  and  profits  of 
his  estate.  The  residue  of  his  estate,  after  a  life. 
interest  which  has  fallen,  he  gave  to  his  daughter,  I 
the  petitioner,  for  life.  Until,  therefore,  the 
payment  of  this  charge  should  be  secured,  the 
petitioner  would  take  nothing.  The  respondent 
had  indeed  a  peculiar  title  to  the  sympathy  of  the 
testator.  She  was  old,  and  mentally  unfitted  to 
earn  a  livelihood,  and  she  had  come  to  this 
country  at  his  solicitation.  After  his  death,  she 
was  adjudged,  upon  proceedings  instituted  by 
the  petitioner,  to  be  a  lunatic.  The  testator  had 
recognized  the  double  claim  of  kinship  and  mis- 
fortune by  making  her  one  of  his  family  up  to 
the  time  of  his  death,  and  by  providing  for  her 
needs  beyond  that  period.  This  action  on  his 
part  does  not  comport  wijh  the  theory  that  he 
intended,  for  the  object  of  so  much  solicitude 
while  living,  a  maintenance  after  his  death 
which  should  be  only  one  step  removed  from 
pauperism.  It  is  matter  for  regret  that  the  net 
income  of  the  estate  should  have  fallen  from 
J4680  in  1873  to  $2864  in  1880.  But  it  is  pos- 
sible that  by  a  wise  application  of  the  economy 
which  is  sought  to  be  enforced  by  this  proceed- 
ing, even  this  reduced  amount  may  be  found 
able  to  bear  the  strain  of  the  charge  in  question. 

We  do  not  perceive  in  the  evidence  any  sub- 
stantial reason  for  the  reduction  recommended 
by  the  Master.  The  respondent's  exceptions  are 
therefore  sustained,  and  the  order  for  the  pay- 
ment of  seven  dollars  per  week  is  continued  in 
force. 

Opinion  by  Ashman,  J. 
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g)uprente  Court. 


Joly,  '78,  35.  Feb.  12,  1880,  and  Jan.  17, 18,  1881. 

Phila.  &  Reading  R.  R.  Co.  v.  Boyer. 

Common  carriers — Collision  between  streetcar 
and  steam  train — Rights  and  duties  of  a  non- 
carrying company  to  a  passenger  of  another 
company — Negligence  and  contributory  negli- 
gence— Law  and  facts — Province  of  Court  and 
jury — Effect  of  Act  limiting  pecuniary  respon- 
sibilities of  a  railroad  company  upon  a  com- 
pany that  hcu  not  formally  accepted  its  terms — 
Effect  of  Article  IIJ.  Sec.  21,  of  the  Consti- 
tution. 

The  duty  of  a  carrier  company  to  its  passengers  is 
to  use  the  greatest  possible  care ;  hence,  to  enable  a  pas- 
senger to  recover  for  injuries  from  a  company  whose  train 
came  into  collision  with  the  car  upon  which  he  was  travel- 
ling, it  must  appear  that  the  carrier  company  did  not  £ail 
in  its  duty  to  him. 

In  such  a  case  the  duty  of  the  non-carrying  company  is 
merely  ordinary  care,  according  to  the  circumstances. 

Where  the  track  of  a  horse-car  company  crosses  the 
track  of  a  steam  railroad  company  at  grade,  the  duty  of 
the  conductor  or  driver  of  the  horse-car  company  to  "  stop, 
look,  and  listen,'*  and  use  whatever  other  precautions  were 
reasonably  in  his  power,  is  not  excused  by  the  fact  that 
the  flagman  of  the  steam  railroad  company  motioned  him 
to  come  on,  or  failed  to  warn  him  not  to  come  on. 

In  a  suit  by  the  representatives  of  one  who  was  killed 
by  the  collision  of  the  street  car  upon  which  he  was  travel- 
ling with  the  steam  train  of  another  company,  in  which 
the  latter  company  are  defendants,  it  is  error  to  charge 
the  jury,  that,  if  they  are  satisfied  that  the  carrier  company 
was  not  guilty  of  n^ligence,  they  must  find  for  the  plain- 
tiff, because  it  withdraws  fircnn  the  jury  the  question  of  the 
defendant's  negligence. 

B.,  a  passenger  on  a  one-horse  street  car,  was  killed  by 
a  collision  of  a  train  of  the  P.  G.  &  N.  R.  R.,  with  the 
horse  car,  at  the  point  in  the  line  of  Broad  St.,  above 
Huntingdon  St.,  where  the  street  railroad  crosses  the 
steam  road.  In  a  suit  bv  the  representatives  of  B.  against 
the  lessees  of  the  P.  G.  «  N.  road,  the  testimony  was  con- 
flicting as  to  whether  the  flagman  of  the  steam  road  did 
or  did  not  motion  to  the  driver  not  to  come  on ;  one  wit- 
ness, however,  did  testify  positively  that  he,  a  passer-t^, 
gave  warning  of  the  danger : 

Held  (reversing  the  ruling  of  the  Court  below),  that 
the  attempt  of  the  driver  to  cross  under  the  circumstances 
was  the  result  either  of  criminal  carelessness  or  gross 
stupidity. 

Heldf  further,  that  no  conduct  on  the  part  of  the  flag- 
man would  excuse  the  driver  from  the  exercise  of  the 
necessary  precautions  before  crossing  the  track. 
Vol,  IX.— 32 


An  ordinance  of  the  City  of  Philadelphia  provides,  that 
all  passenger  railways,  whose  track  crosses  any  steam  rail- 
roads at  grade,  shall,  before  their  cars  cross  such  road, 
compel  their  conductors  to  stop  all  cars,  and  cross  such 
steam  railroads  in  advance  of  the  cars,  under  a  penalty: 

Neld,  that  this  ordinance  did  not  apply  to  a  car  in 
the  chsurge  of  one  man,  who  aaed  both  as  conductor  and 
driver. 

The  effect  of  the  Act  of  April  4, 1868  (P.  L.  58),  limit- 
ing the  pecuniary  responsibility  of  railroad  companies  for 
death  by  negligence,  upon  a  company  which  never  ac- 
cepted its  provisions,  and  the  effect  of  Article  III.  Sect.  21, 
of  the  Constitution  upon  this  Act,  not  decided. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia Coim 

Case,  by  the  widow  and  minor  children  of 
Jacob  P.  Boyer,  against  the  Philadelphia  and  Read- 
ing Railroad  Company,  for  negligence.  Plea, 
**  not  guilty,"  and  specially  that  the  accident  was 
caused  by  the  negligence  of  the  Thirteenth  and 
Fifteenth  Streets  Pass.  R.  R.  Co. 

On  the  trial,  before  Briggs,  J.,  the  following 
facts  appeared :  Jacob  P.  Boyer,  a  policeman  of 
Philadelphia,  was  a  passenger  on  one  of  the  one- 
horse  cars  of  the  Thirteenth  and  Fifteenth  Streets 
Railroad  on  Broad  Street,  on  the  morning  of 
March  6,  1877,  between  6.30  and  7  o'clock. 
The  only  other  occupants  of  the  car  were  four 
other  policemen  and  the  driver.  The  car  was 
going  north.  At  the  point  where  the  Phila., 
Germantown,  and  Norristown  Railroad,  operated 
by  the  Phila.  and  Reading  R.  R.  Co.,  defendants, 
crosses  Broad  Street,  between  Huntingdon  Street 
and  Lehigh  Avenue,  at  an  acute  angle,  a  train 
going  northwestwardly  toward  Germantown 
struck  the  car,  and  Boyer  and  one  other  of  the 
passengers  were  killed.  There  is  a  flagman 
stationed  by  the  Reading  R.  R.  Co.  at  the  inter- 
section of  their  road  with  Broad  Street  on  the 
east  side  of  Broad  Street,  and  the  southeast  side 
of  the  track.  The  track  of  the  Thirteenth  and 
Fifteenth  Streets  Pass.  Railway  Co.  runs  along 
the  east  side  of  Broad  Street,  and  crosses  the 
Reading  track  immediately  at  the  flagman's 
watchbox. 

The  testimony  of  the  surviving  passengers  of 
the  horse  car  was,  that  the  horse  car  was  coming 
very  slowly  and  the  train  approaching  very 
rapidly  \  that  the  flagman  gave  no  signal,  but 
came  sauntering  out  of  his  box  with  his  flag 
under  his  arm,  that  the  passengers  on  the  car  did 
not  know  of  the  approach  of  the  train  until  in- 
stantly before  the  horse  car  was  struck,  that  no 
whistle  was  blown,  nor  other  notice  given  by 
the  Phila.  and  Reading  Company,  and  that  jui.t 
before  the  collision  occurred  the  flagman  turned 
round  and  went  into  the  box. 

Martin  V.  Spencer,  a  colored  man,  who  was 
present  at  the  time  of  the  accident,  testified,  that 
he  saw  no  flagman,  and  "  seeing  no  flagman  out 
I  called  the  attention  of  the  driver — that  is,  the 
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cbriver  of  the  .car.  I;think  that  after  the  secoDci 
callheTecognised  my^gnal,  and  he  came  out 
in  front  of  the  car.  I  cannot  say  positively  that 
he  was  inside  the  car.  When  he  began  winding 
the  hsakes  he  was.about  four  or  five  lengths  of 
his  :horse  from  ihe  strain.  I  was  staxuling  on  the 
steam  car  track  and  saw  both  the  train  and  the 
car  approaching.  After!  had  hallooed  a  second 
time,  the  flagman  came  out.  I  then  stepped  off 
the  track  and  down  toward  the  curb  of  the  street, 
and  the  engine  struck  the  car  about  three  feet 
from  the  rear  platform.  The  driver  had  room 
to  stop  when  I  first  called,  but  the  flagman  said, 
*  let  him  come  on/  and  motioned  with  hisrolled- 
up  fl^g  to  him  -to  xome  on . " 

The  driver  testified :  '  *  We  left  Broad  and  Norris 
Streets;. had  the  .five  officers  in  the  car;  both 
.doors  were  shut.  I  was  on  the  front  of  my  car 
.all  the  .way  up,, and  had  the  lines  in  one  hand 
and  the  biake  in  the  other.  I  continued  on  up 
Broad  Btreet,  nntil  I  came  to  the  watchman's 
box.  I  came  opposite  to  his  box.  The  watch- 
mian  came  out,  with  his'hands  in  his  po<^kets  and 
the. flag  under  his  arm.  The  flag  was  rolled  up. 
J  brought  myhorse  down  to  a  walk,  and  I  heard 
no  noise  .of  an  £^pproachiii[g  train.  I  then  con- 
tinued on  .my  course.  .As  myhorse  struck  the 
south  track,  1  heard  the  colored  man  hallooing. 
I  paid  no  attention  to  him,  thinking,  when  I  saw 
the  watchman,  that  everything  was  .all  .right.  I 
continued  on  ray  course,  and  I  struck  the  north 
track.  I  paid  no  attention  to  him,  thinking, 
,from  seeing  the  watchman,  that  there  was  no 
train  approaching.  When  the  horse  struck  the 
north  track,  I  seen  the  colored  man  jump  for  my 
horse.  I  happened  to  .castriqy  eye  down  the 
track,  and  then  I  see  the  train.  I  let  go  of  my 
biake,  and  catched  hold  my  lines  on  a  short  hold, 
and.hollered  to  the  colored  man,  *  What  the.hell 
.are  you  doing?  look  out  there!*  I  then  struck 
the  horse  wiihvtbe  short  end  of  the  lines,  and  J 
knew  no  more  until  somebody  picked  me  up  .out 
of  the  car." 

There  was  no  conductor  on  the  horse-car. 

The  testimony  on  behalf  of  the  defendant 
company  was,  that  the  train  was  approaching  on 
time,  and  at  the  usual  rate  of  speed,  about  nine 
miles  an  hour,  that  the  usual  whistle  for  Broad 
Street  was  blown,  and  immediately  thereafter. a 
.danger  whistle,  accompanied  by  the  ringing  of 
the  bell ;  that  the  flagman  gave  the  signal  of 
danger  by  waving  the  car  bacl^,  but  that  he  was 
not  seen  because  the  driver  was  not  in  his.  place. 
The  employ^  of  the  railroad  were  corroborated 
by  a  woman  who  was  in. the  upper  window  of  a 
house  on  the  south  side  of  the  track,  just  east  of 
Broad  Street.  The  flagman  testified  that  he  did 
not  turn  back  to  the  watch-.box  until  .the  horse 
.had  gotten  i^pon.the  track;  and  he  saw  that  an 


accident  was  inevitable,  and  that  he  only  did  so 
then  to  avoid  seeing  the  accident. 

The  defendant  requested  the  Court  to  charge, 
tfUer  alia: — 

(3)  That  it  was  the  dutj  of  the  driver  of  tiie 
passenger-car  to  stop  before  reachii^  thetailioad, 
and  to  look  and  listen  for  approaching  trains; 
and  if  the  jury  beheve  iirom  the  evidence  that  he 
failed  to  do  so,  the  plaintifi"  cannot  jeecovcr  in 
this  action,  and  the  verdict  must  be  for  the  d^ 
fendants.  Answer.  In  view  of  the  testimony 
that  the  flagman  beckoned  to  the  driver  to  come 
on,  this  point  is  declined.  (Ninth  assignment 
of  error.) 

(4)  That  it  was  the  duty  of  the  conductor, 
who  was lUso  thedriver  of  the paasengeKV,  10 
stop  the  oar  and  cross  the  tracks  of  tfaetaikoad 
company  in  advance;  and  if  the  jury  believe 
from  the  evidence  that  he  failed  to  do  so,  the 
plain tifls  cannot  recover  in  this  action,  and  the 
verdict  must  be  for  the  defendants,  ^feiflt^. 
This  point  is  declined,  for  the  same  reason  as  is 
given  in  the  kst  answer.  (Tenth  and  eleventh 
assignments  of  error.) 

In  the  general  charge,  the  Court  said,ii^ 
alia : — 

[If  you  find,  however,  from  ttie  e1Hdence'b^ 
fore  you,  in  its  entirety,  that  there  was  no  m- 
ligence  on  the  part  of  the  Thirteenth  and  fif- 
teenth Streets  Passenger  JKailway  Company,  then 
you  have  no  trouble,  and  should,  witlKnit  a  mo- 
ment's hesitation,  Tea<ih  the  conclusion  that  it  is 
your  duty  to  find  a  verdict  agslinst  these  defend- 
ants.] For  it  is,  beyond  all  peradventme,  a 
conceded  fact,  from  every  aspect  of  the  case, 
and  by  both  counsel  in  the  case,  that  Mr.  Boyer 
was  killed  by  the  passenger  railway  car  being 
thrown  violently  from  its  ttmck  by  the  Reading 
Railroad  train.  And  there  is  no  evidence  what- 
ever .in  the  case  for  me  to  submit.toyopto 
there  was  any  n^ligence  on  the  part  of  W- 
Boyer  himself;  that  is  frankly  and  manfiiUy  con- 
ceded by  the  cQunsel  of  the  Ei»dinj;  Eihoad 
Company  also. 

[If  the  story  of  the  driver  is  true,  theQ,ig^ 
tlemen,  he  had  no  signal.  Iftfae  jtory  of  Spea^ 
cer,  the  colored. man,  is  true,. then  the  fl^gia»o> 
on  whom,  gentlemen,.as  greatarDesponsibilitf  a$ 
canrest  upon  any  human  being  rested,  was  goBtf 
of  the  grossest  negligence.] 

But!  say  to  you  unqualifiedly,  adyisedly,tcd- 
ing  keenly  the  responsibility  that  rests  upon  oc, 
in  view  of  the  inq)ortance  of  the  case  toosiB 
the  relation  it  occupies  to  this  dense  centre « 
population  and  the  geographical  position  of  th 
intersection,  known  to  me,  and  of  which  I  ai 
bound  by  law  to  take  notice,  and  that  people  ai 
constandy  passing  that  point  during  the  buar 
hours  of  the  day[that'&ehighestdipgi«c  of  a« 
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re^>onsibility,  vigilance ,  and  observation  rented 
i^K)n  that  flagman  that  could  possibly  be  exer- 
cised by  a  man  possessing  care^  vigilance,  and 
observation,  under  the  same  circumstances]. 

[The  law  as  to  him  is  not  ordinary  care,  it  is 
extraordinary  care.  It  is  that  care  springing 
from  the  fact  that  human  life  may  be  imperiled 
if  he  does  not  exercise  it,  and  as  the  h.yr  values 
human  life,  so  does  it  tax  him  with  the  exercise 
of  his  utmost  faculties  to  protect  huma^  life. 
There  he  stood,  a  sentinel  <>f  this  character,  and 
if  he  did  not  come  up  to  the  full  measure  that 
the  law  affixes  to  his  office,  then  this  defendant- 
comply  was  not  only  guilty  of  negligence,  but 
it  was  guilty  of  negligence  of  the  grossest  kind.] 

Now,  gentlemen,  I  define  the  law  sharplv,  and 
I  do  it  advisedly.  I  mean  what  I  say,  and  there 
must  be  no  shrinking  by  you  nor  by  me ;  for  ser- 
vants occupying  the  relation  that  this  flagnoan  did 
to  this  cleceased  man  must  be  taught  that  human 
life  is  worthy  the  exercise  of  the  utmost  of  hu- 
man vigilance.     ...•...' 

[But  if  the  driver  was  beckoned  on  by  the 
flagman,  or  told  to  come  on  by  the  flagman, 
then,  gentlemen,  that  flagman  being  stationed 
there  especially  for  the  purpose  of  giving  warn- 
ing, the  driver  was  justified  in  responding  in 
action  to  the  invitation  by  going  on.  And  if 
you  And  that  to  be  so,  there  is  no  negligence  on 
the  part  of  the  passenger  railway  company,  and 
the  verdict  in  that  aspect  should  be  against  the 
Reading  Railroad  Company]. 

Verdict  for  plaintiffs  for  $12,000,  subsequently 
reduced  by  the  Court  ip  banc  to  $io,oqo,  and 
judgment  thereon.  The  defendants  took  this 
writ,  assigning  for  error  the  answers  to  their 
points,  and  the  portions  of  the  general  charge 
inclosed  in  brackets. 

The  case  ivas  argued  in  the  Supreme  Court  on 
Feb.  12,  J 880,  and,  a  re-argument  having  been 
ordered,  it  was  again  heard  on  Jan.  17^1  and 
i8th,  1 881. 

James  E.  Goweny  for  plaintiff  in  error. 

In  charging  that  the  accident  was  the  result  of 
negligence,  and  that  the  jury,  if  they  found  that 
there  wa^  no  negligence  on  the  part  of  the  horse- 
car  company,  must  find  against  the  railroad  com- 
pany, the  Court  withdrew  a  nuterial  question  of 
fact  from  the  jury.    This  was  error. 
Madara v.  Eversole,  LiSm.  160. 
Huston  V,  Barstow,  7  Har.  169. 
Tenbrooke  v.  Jahke,  27  Sm.  392. 

In  charging  the  jury  that,  if  the  testimony  of 
the  driver  was  true,  he  had  no  signal,  his  Honor 
gave  rise  to  an  inference  that  it  was  incumbent 
on  the  R.  R.  Co.  to  give  a  signal ;  this  is  not 
warranted  by  the  law. 

D.  L.  &  W.  R.  R.  V.  Toflfey,  9  Vroom,  525. 

The  duty  of  the  flagman  was  ordinary,  not 
ex^aordinary  care. 


R*.  K.  Co.  V.  Fries,  5  Wrekly  Notes,  545. 

Frankfort  and  Bristol  TurupiiMS  Co.  v,  P.  &  T.  R. 
R.»4Sm.  345. 

Adams  Express  Co.  v.  Sharpless,  27  Sm.  516. 

R  R.  Co.  V.  McTighe,  10  Wr.  316. 
The  proposition  embodied  in  the  fourth  point 
of  the  defendant  is  drawn  from  an  ordinance  of 
the  city  councils ;  and  as  their  right  to  impose 
such  a  duty  is  undoubted,  the  failure  of  the  horse- 
car  company  to  comply  with  its  provisions  is 
negligence. 

(Minance  of  December  31, 1875. 

Penna.  Canal  Co.  v»  Bentley,  i^  3m.  30. 

Johnson  v,  Bnmer,  i j  Id.  58. 

Ins.  Co.  f.  Marsh,  ^\Vr.  386. 
That  the  failure  of  tlie  driver  to  "  stop,  look, 
and  listen,"  was  conbibutory  Qegligen<;e  is  set- 
tled by  a  host  of  authorities. 

Schultz  V.  R.  R.,  6  Weekly  Notes,  69. 

R.  R.  V.  Beale,  23  8m.  504. 

Hvttn  V,  The  Rail wi^  Co.,  41  N.  Y.  296. 

Railroad  Co.  v.  Houston,  5  Otto,  697. 

Dascomb  v.  The  R.  R  Co.,  ^7  Barb.  221. 

Wilcox  V.  The  R.  R.  Co., 39  N.  Y.  358. 

Butterfield  v.  The  R.  R.  Co.,  10  Allen,  532. 

McCall  V.  The  R.  R.  Co. ,  54  N.  Y.  642. 

Gorton  v.  The  Railway  Co. ,  45  K.  Y.  660. 

R.  R«  Co.  f/.  Jiiuter,33  Ind.  33c. 

O'Brien  v.  The  R.  K.  Co.,  3  Philtu  .76. 

Dodge  V.  TheR.  R.  Co.,  34  Iowa,  276. 

Railway  Company  v,  Mathias,  50  Ind.  65. 

Skelton  v.  The  Railway  Company,  Law  Repts.  2  C. 
P.  631. 
£ufus  £.  ShapUy  (  Wm.  C,  Gross ^  with  him), 
for  defendant  in  error. 

That  one  invited  to  cross  a  railroad  by  signals 
from  a  flagman  b  justified  in  doing  so,  is  sus- 
tained by  numerous  decisions. 

Bor$t  v»  Lake  Shore  R.  R.  Co., 4  Hnn,  346. 

Cleveland  R.  R.  Co.  v.  Crawford,  24  Ohio,  631. 

Kennayde  v.  Pacific  R.  R.  Co.,  45  Mo.  255. 

Tabor  v.  Missouri  Valley  R.  R.  Co.,  46  Mo.  353. 

Newson  r.  N.  Y.  Cen.  R.  R.  Co.,  29  N.  Y.  383. 

Beisiegel  v.  Same,  34  N.  Y.  622. 

Brown  v.  Same,  32  N.  Y.  597. 

Sweeny  v.  Old  Colony  R.  R.  Co.,  10  Allen,  368. 

Spencer  v,  Illinois  Cen.  R.  R.  Co.,  29  Iowa,  55. 

Warner  v,  N.  Y.  Cen.  R.  R.  Co.,  45  Barb.  299. 
Flagmen  or  other  servants  of  a  railroad  com-^ 
pany  are  presumed  to  act  as  its  agents,  and  hence 
a  person  who,  in  compliance  with  a  notice  that 
he  can  cross,  crosses  the  track,  though  it  be  in 
view  of  an  approaching  train,  may  recover  of 
the  company  in  case  of  mjury.  ' 

Wharton's  Law  of  Negligence  (ed.  1874),  {  387. 
Although  it  is  not  negligence  for  a  raolroad 
company  to  omit  to  keep  a  flagman  at  a  crossing,  I 
yet,  if  one  is  employed,  his  neglect  to  perform 
the  usual  and  ordinary  functions  of  the  place 
may  be  sufficient  to  charge  the  company.  If 
one  approaching  a  crossing  where  there  is  a  flag- 
man does  not  hear  the  bell  of  an  approaching 
train,  and  the  flagman  neglects  to  give  any 
warning,  and  an  injury  happens,  solely  produced 
by  such  negligence,  it  is  sufficient  to  make  the 
company  liable. 
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Kissenger  v,  N.  Y.  &  Harlem  R.  R.  Co.,  56N.  Y. 

Court  of  Appeals,  538. 
Keading  R.  R.  v.  Killips,  8  Weekly  Notes,  526. 

January  31,  1881.  The  Court.  Jacob  P. 
Boyer,  to  recover  damages  for  the  loss  of  whose 
life  this  action  has  been  brought  by  his  widow 
and  children,  was,  on  the  6th  dav  of  March,  1877, 
a  passenger  on  a  car  of  the  Thirteenth  and  Fif- 
teenth Streets  Passenger  Railway  Company,  and, 
as  this  car  was  moving  across  the  tracks  of  the 
Philadelphia  and  Reading  Railroad,  it  was  struck 
by  a  passing  locomotive;  the  result  was  the 
wreck  of  the  car  and  the  loss  of  two  lives,  that 
of  Boyer  being  one  of  them. 

The  success  of  this  action  depends  upon  the 
establishment  of  two  assumptions :  (i)  That  the 
death  of  Boyer  resulted  directly  from  the  care- 
lessness of  the  defendant's  servants ;  (2)  That 
the  person  in  charge  of  the  street  car  was 
chargeable  with  no  negligence.  It  is  only  on 
this  hypothesis  that  the  suit  can  be  maintained, 
for  the  rule  is,  that,  where  a  passenger  on  a  car- 
rier vehicle  is  injured  by  a  collision  resulting 
from  the  mutual  negligence  of  those  in  charge  of 
it  and  another  party,  the  carrier  alone  must  an- 
swer for  the  injury.  (Lockhart  v.  Lichtenthaler, 
10  Wr.  151.)  On  this  theory  the  case  was 
tried,  and  the  principal  point  on  which  it  turned 
was  the  question,  whether  the  driver  of  the 
horse-car  was  or  was  not  guilty  of  contributory 
negligence.  This,  of  course,  was  exclusively  for 
the  jury,  and  it  was  error  for  the  Court  to  assume 
as  true  any  fact  upon  which  that  body  had  to 
pass.  TElkins  v.  McKean,  29  P.  F.  S.  493.) 
When,  therefore, — in  answer  to  the  defendant's 
third  point,  asking  instruction,  that  it  was  the 
duty  of  the  driver  of  the  passenger  car  to  stop 
before  reaching  the  railroad,  and  look  and  listen 
for  approaching  trains,  and,  if  the  jury  believe 
from  the  evidence  he  failed  to  do  so,  the  plain- 
tiffs cannot  recover, — the  Court  said :  "In  view 
of  the  testimony  that  the  flagman  beckoned  the 
driver  to  come  on,  this  point  is  declined;*' 
the  rule  as  above  stated  was  violated,  for  the 
Court  assumed  as  true,  the  very  fact  of  all  others 
upon  which  the  case  turned,  since  the  only 
possible  excuse  of  the  driver  for  his  neglect  in 
not  stopping  his  car  was  the  fact,  if  fact  it  was, 
that  the  flagman  did  beckon  him  to  cross  the 
track.  His  duty  to  the  passengers  under  his 
care  was  of  the  highest  order,  whilst  that  of  the 
flagman  as  an  employ^  of  the  railroad  company 
was  but  secondary.  He  was  bound  to  but  ordi- 
nary care.  The  learned  Judge,  however,  seems 
to  have  inverted  this  order,  for  he  says  :  *'  The 
highest  degree  of  care,  responsibility,  vigilance, 
and  observation  rested  upon  the  flagman,  that 
could  possibly  be  exercised  by  a  man  possessing 
care,  vigilance,  and  observation,  under  the  same 


circumstances. '  *  Had  he  applied  this  language  to 
the  driver  of  the  horse-car,  it  would  have  been  un- 
exceptionable, but  to  apply  it  to  the  flagman  was 
erroneous.  It  is  true  that  that  care,  called  ordi- 
nary care,  must  vary  according  to  circumstances. 
What  would  be  ordinary  care  in  handling  build- 
ing sand  would  be  gross  negligence  in  handling 
gunpowder ;  so,  the  care  to  be  exercised  in  run- 
ning a  locomotive  through  a  crowded  city  is 
something  very  different  from  that  required  in 
driving  the  same  kind  of  vehicle  through  the 
open  country ;  nevertheless,  in  both  cases  the 
care  required  is  that  only  which  a  man  of  ordi- 
nary prudence  would  exercise  under  like  cir- 
cumstances. All  this,  the  Court  might  and 
ought  to  have  told  the  jury.  But  it  had  no  right 
to  impose  upon  the  company  the  duty  of  extra- 
ordinary care;  that  was  the  obligation  resting 
upon  the  driver  of  the  street  car,  and  upon  him 
alone.  From  what  has  been  said,  it  follows  that 
the  defendant's  second  point  should  have  been 
affirmed  without  qualification,  except,  perhaps, 
to  explain  what  ordinary  care  imder  the  circum- 
stances would  be. 

Furthermore,  the  learned  Judge  erred  in  the 
following  instruction:  "If  you  find,  however, 
from  the  evidence  before  you  in  its  entirety,  that 
there  was  no  negligence  on  the  part  of  the  Thir- 
teenth and  Fifteenth  Streets  Railway  Company, 
then  you  have  no  trouble,  and  should,  without  a 
moment's  hesitation,  reach  the  conclusion  that  it 
is  your  duty  to  find  against  the  defendants." 

Here,  again,  is  an  assumption  in  which  the 
Court  ought  not  to  have  indulged.  From  the 
evidence  such  a  conclusion  might  possibly  follow, 
but  it  was  for  the  jury  to  draw  it,  not  the  Court 

Again,  the  Court  said :  "  If  the  story  of  the 
driver  is  true,  then,  gentlemen,  he  had  no  signal 
If  the  story  of  Spencer,  the  colored  man,  is  true, 
then  the  flagman  on  whom,  gentlemen,  as  great 
a  responsibUity  as  can  rest  upon  any  human  be- 
ing rested,  was  guilty  of  the  grossest  negligence." 
But  if  the  driver  had  no  signal ;  if  the  flagman, 
as  the  driver  himself  sa}^,  came  sauntering  out 
of  his  box  with  his  flag  rolled  up,  under  his  arm, 
giving  no  heed  to  the  railroad  or  what  was  upon 
it,  what,  under  such  circumstances,  was  the 
driver's  duty  ?  Under  his  care  was  the  safety  of 
his  passengers;  upon  him  rested  the  superior 
duty.  Surely  he  ought  to  have  stopped,  looked 
for  himself,  or  asked  the  flagman  so  to  do ;  and 
tliis  the  more  so,  as  Spencer  was  doing  all  in  his 
power  to  warn  him  of  the  coming  danger.  The 
fact  is,  resting  the  case  wholly  upon  his  own  and 
Spencer's  testimony,  the  driver  did  not  exercise 
that  care  which,  under  the  circumstances,  was 
required  of  him.  He  had  the  lives  of  fi\^  men 
under  his  charge.  He  was  approaching  a  place 
of  known  danger.  Had  he  stopped  for  one 
moment,  he  would  have  heard  the  noise  of  the 
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approaching  train.  Spencet  was  directly  in  front 
of  him,  shouting  and  gesticulating  in  order  to 
induce  him  to  stop,  and,  instead  of  heeding  this 
warning,  with  a  curse  he  orders  Spencer  out  of 
the  way,  and  drives  on.  Now,  suppose  the  flag- 
man did  beckon  him  on ;  tell  him  to  go  on  :  what 
was  his  duty  as  a  prudent  man  ?  How  could  he 
help  knowing  that  a  train  was  coming  ?  He  was 
not  only  warned  of  the  fact,  but,  had  he  used  his 
eyes,  he  might  have  seen  it.  It  is,  therefore, 
j  well  nigh  certain  that  his  attempt  to  cross  the 
,  tracks  at  that  time,  even  under  the  supposition 
;  that  the  flagman  signalled  him  to  do  so,  was  the 
result  either  of  criminal  carelessness  or  gross 
stupidity.  One  man  told  him  to  stop,  another  to 
'  go  on ;  was  he  not  to  pause  and  judge  between 
I  them,  by  the  sure  witness  of  his  eye-sight? 
Surely  this  is  a  proposition  of  easy  solution,  and 
one,  had  it  been  properly  submitted,  that  ought 
not  to  have  given  the  jury  much  trouble.  Again, 
I  the  answer  to  the  defendant's  fourth  point  was 
I  wrong,  because  it  assumes  the  fact,  as  in  the 
answer  to  the  third  point,  that  the  flagman  actu- 
ally did  beckon  the  driver  on.  The  Court  might 
have  refused  this  point.  It  was  not  necessary  for 
the  driver  to  cross  the  tracks  in  advance  of  his  car 
This  would  have  been  proper  had  there  been  a 
conductor  in  charge  of  this  vehicle,  but  as  there 
was  only  a  driver,  this  could  not  be  done.  Had 
he  stopped,  where  he  could  have  had  a  proper 
view  of  the  road,  and  looked  and  listened, 
he  would  have  discharged  his  whole  duty. 
This  point  embodies  the  city  ordinance,  regu- 
lating the  passage  of  railroad  tracks  by  street 
cars;  an  excellent  regulation,  and  one  that 
shoiUd  be  strictly  enforced ;  but,  as  we  have  said 
in  the  case  of  the  Railroad  Co.  v.  Ervin  (36 
Leg.  Int.  244^,  a  municipal  ordinance  creates  no 
new  liability  m  favor  of  one  injured  by  the  neg- 
ligence of  another ;  hence,  had  the  driver  of  the 
car  observed  the  proper  precautions,  though  they 
might  not  have  conformed  strictly  to  the  direc- 
tions of  the  ordinance,  that  wouTd  have  been 
sufficient  to  have  thrown  the  responsibility  of  the 
accident  on  the  defendant,  if  its  servants  were 
negligent;  nevertheless,  the  Court,  having  un- 
dertaken to  answer  this  point,  should  have  done 
so  in  a  proper  manner,  and  not  by  an  assumption 
of  the  prerogative  of  the  jury. 

We  do  not  deem  it  proper  now  to  discuss  the 
exception  to  the  entry  of  judgment  in  excess  of 
five  thousand  dollars,  the  Hmit  prescribed  by  the 
Act  of  1868.  It  does  not  appear  that  the  Phila- 
delphia and  Reading  Railroad  Company  ever 
formally  accepted  the  provisions  of  that  Act  so  as 
to  make  them  part  of  its  charter.  Undier  such 
circumstances,  whether  the  Act  applies  at  all  to 
non-accepting  companies,  is  an  important  ques- 
tion, and  a  still  more  important  question  is,  ad- 
mittiDg  it  thus  to  apply  as  a  general  law,  though 


not  part  of  the  company's  charter,  what  effect  ^ 
has  the  Constitution  of  1874  upon  the  Statute 
by  way  of  repeal  ?  Should  the  case  ever  come 
before  us  again,  which  is  not  likely,  it  may  be 
presented  in  a  better  shape  for  the  discussion  of 
these  questions,  but  for  the  present  we  pass 
them. 

The  judgment  is  reversed,  and  a  new  venire  iSj 
ordered. 

Opinion  by  Gordon,  J. 


Jan.  »8o,  341.  January  6,  1881. 

Knight  V.  The  Mutual  Life  Insurance 
Company  of  New  York. 

Life  Insurance — Declaration  of  insured  forming 
basis  of  contract — Guaranty  that  insured  will 
not  contract  habit  of  intemperance —  Violation 
thereof— Meaning  of  word  guaranty — Plead- 
ing— Matter  of  estoppel— -  When  incuimissible — 
Powers  of  general  agent. 

In  an  application  for  a  policy  of  life  insurance,  a  gtiar^ 
anty  by  the  insured  that  he  will  not  contract  any  perni- 
cious babit,  is  equivalent  to  a  warranty;  and,  in  case  of 
violation  of  such  guaranty,  the  policy  is  properly  forfeited 
under  a  stipulation  that,  if  any  of  the  statements  in  the 
application  are  false,  the  policy  shall  be  forfeited. 

Matter  of  estoppel  in  pais  is  not  admissible  in  evidence, 
when  the  question  of  estoppel  has  not  been  raised  ou  the 
pleadings. 

It  is  not  within  the  power  of  the  general  agent  of  an 
insurance  company,  by  declarations  that  the  insured  has 
complied  with  his  contract,  and  that  his  policy  is  good, 
to  estop  the  company  from  setting  up,  as  against  one  who 
purchased  the  policy  on  the  faith  of  such  assurance,  that 
the  policy  is  void  because  of  misrepresentations  on  the 
port  of  the  insured  at  the  time  of  issue  of  the  policy. 

Error  to  the  Common  Pleas  No.  4,  of  Phila- 
delphia County. 

Assumpsit,  by  W.  A.  Knight  against  the 
above-named  company,  upon  a  paid-up  policy 
for  I3500  issued  upon  the  life  of  W.  P.  Beatty. 

The  material  facts  of  this  case  were  as  follows : 
In  1866,  W.  P.  Beatty  insured  his  life  in  the 
defendant  company  for  J  10,000.  Before  the 
policy  was  issued,  the  applicant  filed  an  appli- 
cation with  the  company,  which  contained,  inter 
alia^  the  following  questions :  Are  your  habits 
of  life  correct  and  temperate  ?  Have  they  always 
been  so?  Both  these  questions  were  answered 
in  the  affirmative.  The  following  declaration, 
signed  by  the  insured,  was  appended  to  the  de- 
claration as  a  part  thereof: — 

And  it  is  hereby  expressly  stipulated  and  agreed  that 
the  above  application  and  this  declaration  shall  form  the 
basis  of  the  contract  between  the  above-named  persons 
and  the  said  The  Mutual  Life  Insurance  Company  of 
New  York,  and  that  if  any  misrepresentations  or  fraudu- 
lent and  untrue  answers  have  been  made,  or  if  any  facts 
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which  should  have  been  stated  to  the  Company  have  been 
suppressed  therein,  or  if  any  violation  of  the  covenants, 
conditions,  or  restrictions  of  the  policy  (should  one  be 
issued),  shall  occur,  or  any  omission  or  neglect  to  pay  any 
of  the  premiums  on  or  before  the  days  on  which  they  shall 
fall  due  shall  take  place,  that  then  in  either  event  the  said 
policv  shall  become  and  be  null  and  void,  antl  all  moneys 
whi^  shall  have  been  paid,  and  also  all  dividends  which 
may  have  accrued  thereon,  shall  be  forfeited  to  the  said 
Company  for  its  sole  use  and  benefit.  And  die  said  Wil- 
liam Penn  Beatty  further  declares  that  he  is  not  no^ 
afflicted  with  any  disease  or  disorder,  and  that  he  does 
not  now  nor  will  he  practise  any  pernicious  habit  that 
obviously  tends  to  the  shortening  of  life. 

In  1 87 1,  Beatty  allowed  his  policy  to  lapse, 
and  on  May  19,  1871,  took  from  the  company 
a  new  paid-up  policy  (the  one  in  suit)  for  I3500. 
Before  this  pdicy  issued,  he  signed  a  declaration, 
whereby  he  agreed  that  the  said  declaration  and 
his  application  for  the  original  policy  should  be 
part  of  his  contract  with  the  company ;  this  de- 
claration contained,  intir  aHa,  the  foUowhig 
terms: — 

And  I  do  hereby  de<ilare  that  the  several  answers  given 
by  me,  or  in  my  behalf,  to  the  questions  on  pages  i,  2,  and 
3,  of  the  original  application  for  a  policy  ot  life  insurance, 
which  was  dated  February  21, 1  s66,  and  dgnedbythe 
above-named,  and  which  this  is  intended  to  replace,  were 
true  and  correct  when  made ;  and  I  guarantee  that  he 
does  not  and  will  not  practise  any  bad  or  vicious  habit 
that  tends  to  the  shortening  of  life. 

Tjie  policy  contained  a  clause  to  the  effect  that 
"agents  of  the  company  are  not  authorized  to 
make,  alter,  or  discharge  contracts,  or  waive 
forfeitures." 

Beatty  subsequendy  failed  and  made  an  assign- 
ment, owing  the  plaintiff  Knight  a  large  sum. 
The  policy  in  suit  was  sold  at  public  sale  after 
due  notice  by  the  assignee,  and  bought  by  the 
plaintiff  for  J1510.  On  Feb.  ^,  1878,  Beatty 
died,  and  the  company  declinmg  to  pay  the 
policy,  this  suit  was  brought. 

The  defendant  pleaded  specially  (i)  that  the 
insiwed  had  given  false  answers  to  the  ques- 
tions in  his  original  application,  and  (2  and  3) 
that  he  had  \jolated  his  declaration  and  guaranty 
that  he  did  not  and  would  not  practise  any  per- 
nicious habit  obviously  tending  to  shorten  life, 
wherefore,  by  the  terms  of  the  policy,  it  was  null 
and  void.  The  plaintiff  filed  two  replications  to 
each  plea,  one  traversing  the  fact  of  intemper- 
ance, and  the  other  setting  up  matter  of  estoppel 
fsee  offer  below).  A  demurrer  having  been 
nled  on  the  ground  that  the  replications  made 
two  issues  to  each  plea,  plaintiff  amended  by 
withdrawing  the  replications  setting  up  matter  of 
estoppel. 

On  the  trial,  before  Elcock,  J. ,  plaintiff  offered 
to  show  that,  before  he  purchased  the  policy,  he 
went  to  the  office  of  the  general  agents  of  the 
insurance  company,  and  was  assured  by  the 
general  agents  that  the  policy  was  good  and 
would  be  paid  without  any  delay,  and  that  upon 


this  assurance  he  made  the  purchase.     Objected 
to ;  objection  sustained,  and  exception. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows: The  insured  warranted  that  he  would  not 
contract  any  pemitiious  habit  obviously  tencfing 
to  shorten  life;  the  guaranty  is  the  same  as  a 
warranty;  and  if  the  jury  believe  that,  after- 
wards, the  insured  practised  the  pernicious  haWt 
of  intemperance,  fee  poHcy  became  null  and 
void. 

Verdict  and  judgment  for  defendant,  where- 
upon the  plaintiff  took  this  writ,  assigning  for 
error,  inier  alia,  the  overruling  of  his  offer  of 
evidence  and  the  charge  of  die  Court  as  above 
set  forth. 

E,  D.  McLougMih{ynAi  him  W.  K.  Shryock), 
for  plaintiff  in  error. 

Estoppel  in  pais  need  not  be  pleaded ;  feir- 
merly,  it  would  have  been  6rror  to  plead  it,  as 
it  would  be  setting  forth  on  die  record  mere 
matter  of  evidence. 

Bank  v.  Wollaston,  3  Har.  (Del.)  90. 

Duchess  of  Kingston's  Case,  2r  Smith's  L.  Cflf.  «to, 
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Kilheffer  v,  Herr,  17  S.  &  R. 
Man  V,  Drexel,  2  Barr,  208. 
The  guaranty  contained  in  the  declaration  <fid 
not  amount  to  a  warranty ;  the  Courts  have  never 
yet  gone  so  far.  If  the  company  intended  to 
extract  a  warranty,  they  should  have  used  that 
word.    See — 

Reichard  v,  Ins.  Co.,  31  Bilo.  518. 
Hotton  V.  Life  Ass.  Co.,  2  Big.  Cas.  108. 
Knecht  v.  Ins.  Co.,  7  Weekly  Notes,  297. 
The  only  distinction  between  this  case  and 
Knecht  v.  The  Insurance .  Co.  (supra)  is  that 
here  the  word  guarantee  is  used  instead  of  de- 
clare.   The  word  is  insensible  here,  as  a  guar- 
anty is  really  a  collateral  undertaking  in  relation 
to  another  person.    It  would  seem  thai  it  ca 
mean  nothing  here  except  declare. 

IV.  W.  Porter  (with  him  W.  A.  Porter),  for 
defendants  in  error. 

Evidence  Of  estoppel  could  not  be  introduced 
under  the  pleadings,  which  involved  only  the 
question  of  intemperance. 

Stephen  on  Pleading,  ♦83  and  ♦162. 
R.  R.  Co.  V,  Howard,  1 3  How.  335. 
The  cases  cited  show  that  where  the  gemrtl 
issue  is  pleaded,  the  evidence  of  estoppel  is  ad- 
missible ;  here  there  was  no  general  issue  pleaded. 
The  evidence  was  also  inadmissible  on  the 
ground  tliat  the  agent  had  no  authority  to  make 
the  statement;   the  policy  expressly  provided 
against  such  a  thing. 

Mentz  V.  Ins.  Co.,  29  Sm.  475. 
Martin  v,  Berens,  17  Sm.  459. 
Lloyd  V.  Farrell,  12  Wr.  73. 
Hain  v.  Kalbacfa,  14  S.  &  R.  159. 
The  guaranty  was  more  thai  a  dedaratiw, 
and  brings  the  case  within  the  very  excepdoo 
pointed  out  in  Knecht  v.  Ins.  Co.  {supra).  Sce^ 
llolterhoff  I'.  las.  Co.,  3  Am.  L.  Record,  272. 
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January  24:,  iSSr,  The  Goxjrt.  The  ques- 
tion of  estoppel  did  not  arise  on  the  pleadings. 
If  it  had,  however,  it  is  clear  that  the  company 
could  not  have  been  estopped  by  the  declarations 
of  the  general  agent,  as  to  the  performance  of 
the  conditions  of  the  contract.  Nor  were  they 
admissible  as  evidence,  under  the  clause  of  the 
policy  that  **  Agents  of  the  Company  are  not 
authorized  to  make,  alter,  or  discharge  contracts, 
or  waive  forfeitures."  We  agree  in  opinion 
with  the  learned  Judge  below,  that  tfie  word 
** guarantee"  means  '«^  warrant,**  and  in  this  re- 
q)ect  the  case  is  distinguishable  from  Knecht  v. 
fas.  Co.  (7  W.  N.  C.  297)! 

Judgment  affirmed. 

Per  CimiAM. 

Gordon  and  Green,  JJ.,  absent. 


Jtf^,  *9o,  iJf.  Jaauaxf  6,  tSSu 

Lettnig's  Appeal. 

AHachment-^xeeuHon^-^Act  of  June  id,  iSjd, 
§§  ^J  and  JS  (P.  Z.  ^67)^  Goods  pawned, 
fledged,  or  demised,  what  are-^In  order  for 
attachment  to  lie,  garnishee  must  have  fixed 
fkle  io  goods. 

Goodtf  of  ft  defendmt  left  for  storage  with  a  wanJiotne^ 
■Mm  {tt  a  sdpiilated  sum  per  months  eaoaot  be  made  the 
8iib|ea  of  an  aUaehment-execution. 

Per  Curiamw  Id  order  for  goods  to  be  liable  to  an 
•ttaelUDCBt,  the  party  in  whose  possession  they  are  must 
have  sach  a  fixed  title  or  interest  Uiat  they  cannot  be  taken 
from  him.  Such  has  been  the  uniform  construction  of  tha 
Aol  hi  the  lower  courts  since  1849. 

Appeal  of  G.  C.  Lennig  from  a  decree  of  the 
Conrt  of  Common  Pleas  No.  3,  of  Philadelphia 
Cotmty,  dismissing  his  exceptions  to  and  con- 
firming the  report  of  the  auditor  appointed  to 
distribute  the  fund  produced  by  a  sheriffs  sale 
of  eertalii  personal  property  of  H.  Worrell. 

The  following  are  the  material  facts  of  the 
case :  G.  C.  Lennig,  having  obtained  a  judgment 
a^nst  H.  Worrell,  issued  an  attachment-execu- 
tion thereon,  making  one  Wm.  B.  Collins  and 
others  garnishees,  and  attached  certain  casks  of 
bhek  lead  belonging  to  defendant,  and  stored 
with  the  garnishees,  next  door  to  defendant's 
place  of  business.  The  statement  of  the  gar- 
nishees, which  was  accepted  in  place  of  the  usual 
interrogatories  and  answers,  was  to  the  effect 
that  WorreB  was  in  the  habit  of  storing  in  the 
garnishees'  warehouse  articles  of  merchandise 
for  a  certahi  sum  per  month,  and  that  the  arti- 
cles bene  attached  were  stored  in  accordance 
with  that  custom.  While  this  attachment  was 
pending,  one  P.  C.  Tomson  issued  a  fi.  fa.  on  a 
judgment  he  held  against  Worrell,  and   sold  , 


thereunder  these  casks  of  lead  and  othei:  goods. 
The  proceeds  of  the  sale  were  ordered  into 
Court,  and,  before  the  auditor  appointed  to 
make  distribution  thereof  G.  C.  Lennig  claimed 
that  his  attachment  was  entitled  to  priority  over 
the  judgment  of  Tomson,  so  far  as  regarded  the 
proceed  of  tbe  casks  of  blkck  lead.  The  audi^ 
tor  found  otherwise,  and  awarded  the  ftmd  to 
Tomson.  G.  C.  Lennig  filed  exceptions  to  this 
award,  but  they  were  dismissed,  and  the  audi- 
tor's report  confirmed ;  whereupon  Lennig  took 
this  appeal,  assigning  for  error  the  said  action 
of  the  Court. 

H,  C,  Brown,  for  appellant. 

The  words  **'as  aforesaid"  in  the*  35th  section 
of  the  Act  of  June  16,  1836,  refer  lMw:k  to  the 
23d  section.  These  two  sections  provide  as  fbl- 
lows:— - 

Section  23.  Goods  or  chattels  of  the  defendant  in  any 
writ  oi  fieri  facias,  which  shall  have  been  pawned  or 
pledged  by  him  as  security  for  any  debt  or  liability,  Qt 
which  have  been  demised,  or  in  any  manner  ddivier<Ml  or 
bailed  for  a  term,.  duUl  be  liabler  to  sale  upon  execution^ 
as  aforesaid,  subject,,  nevertheless,  to  all  and  singular  the 
rights  and  interests  of  tiie  pawnee,  bailee,.or  lessee,,  to  the 
possession  or  otherwise  of  such  chattels  or  goods,  by  tea* 
son  of  snch  pledge,  demise,  or  baifanent. 

Section  35.  In  the  case  of  a  debt  due  tO' the  defendant 
or  of  a  deposit  of  money  made  by  him,  or  of  goods  or 
chattels  pawned^  pledged,  'or  demised,  m  i^bresaid,.  the 
same  may  be  attached  and  levied  in  satistection  of  the 
judgment  in  the  mannec  allowed  in  the  ease  of  a  foreigii 
atts^hment    .     •    r    . 

The  words  of  the  23d  section  are  as  broad  as 
they  can  be  made,  and  cleariy  cover  this  case. 
The  word  *'  delivered"  is  used,  and  this  case 
certainly  fells  within  that  word.  The  warehouse- 
man here  held  the  goods  on  storage  at  a  fixed 
compensation,  and  could  have  refused  to  give 
them  up  until  paid.  This  wouki  make  the  fi.  fe. 
and  attachment  concurrent,  and  creditors  could' 
then  ascertain  from  the  garnishee's  answers,  what 
they  often  cannot  learn  otherwise,  whether  cer- 
tain goods  belong  to  the  defendant  or  not. 
/.  W.  Patton,  for  appellee. 
The  attachment  is  restricted  by  the  jydi  sec- 
tion to  goods  *' pawned,  pledged,  or  dcnrised," 
and  cannot  be  extended  to  a  case  of  mere  stor- 
age like  this.  The  appelliant  shouki  have  issued 
a  fi.  fa.  The  Act  has  been  nniformly  construed 
as  we  claim  it  should  be. 

Good  9.  Obertauffer,  decided^  in  the  District  Court  ii^ 
(849  (note  to  I  Tr.  &  Ha.  Plr.  5dr  ed.  1880,  { 
1182). 
Buckner  v.  Croissant,  3  Phila.  219. 
Hall  I/.  Jltler,  2  Weekly  Notes,  154, 

January  17,  i88r.  The  Court.  Givmg  all 
the  force  to  the  words  **as  aforesaid"  in  the 
35th  section  of  the  Act  of  Jtrne  16,  1836,  con- 
tended for  by  the  learned  counsel  of  the  appel- 
lant, it  will  not  avail  him,  for  still  to  authorize 
an  attachment,  the  goods  must  have  been  pawned 
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or  pledged,  demised,  or  in  any  manner  delivered 
or  bailed/^r  a  term.  That  is,  the  party  in  whose 
possession  the  goods  are  must  have  such  a  fixed 
title  or  interest  that  they  cannot  be  taken  from 
him.  Such  has  be^n  the  uniform  construction, 
in  the  lower  courts  at  least,  since  Good  v.  Ober- 
tauffer  was  decided  in  1849.  (Brightly*s  Tr.  & 
Haly,  sect.  1182,  note.) 

Decree  affirmed,  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

Per  Curiam. 


Oct.  &  Nov.  »79.  Oct.  24, 1879. 

Duff  V.  Allegheny  Valley  R.  It  Co. 

Railroad  Company — Negligence — Injury  to  tres- 
passer—  Who  is  a  trespasser, 

A  railroad  company  owes  no  duty  to  a  trespasser  riding 
on  a  train. 

The  conductor  of  an  accommodation  train,  at  the  re- 
auest  of  a  brakeman,  permitted  a  lad  of  fifteen  to  ride 
free  daily  on  the  train  to  sell  newspapers.  Under  the 
company's  rules  this  was  beyond  the  scope  of  the  conduc- 
tor's authority.  After  this  practice  had  condnued  five  or 
six  months,  the  boy  was  killed  in  an  accident  to  the  train, 
caused  by  the  alleged  negligence  of  the  company.  In  an 
action  by  the  boy's  mother  to  recover  damages : 

Held  (affirming  the  judgmerit  of  the  Court  below),  that 
under  the  evidence  the  boy  was  neither  a  passenger  nor 
an  employ^,  but  was  a  mere  trespasser,  to  whom  the  com- 
pany owed  no  duty,  and  the  plaintiff  could  not  recover. 

Error  to  the  Common  Pleas  of  Venango 
County. 

Case,  by  Thomas  H.  Duff  and  Mary  his  wife, 
formerly  Mary  Cordell,  in  her  right,  to  recover 
damages  for  the  death  of  her  son  James  Cordell, 
a  minor,  caused  by  the  alleged  negligence  of  the 
defendant. 

On  the  trial,  before  Church,  P.  J.,  the  evi- 
dence showed  that  on  February  10,  1873,  an 
accommodation  or  mixed  train,  consisting  of  a 
number  of  freight,  coal,  and  oil  cars,  with  one 
passenger  car  in  the  rear,  parted  from  the  engine, 
and  ran  off  the  track,  while  rounding  a  curve  \ 
several  cars,  including  the  passenger  car,  were 
precipitated  into  a  shallow  part  of  the  river, 
where  the  cars  took  fire,  and  the  boy  James  Cor- 
dell, who  was  in  the  passenger  car,  was  killed. 
The  boy  had  been  permitted  by  the  conductor  at 
the  request  of  the  brakeman,  who  was  the  boy's 
half-brother,  to  ride  free  on  the  train  daily  for 
five  or  six  months,  to  sell  newspapers.  He  oc- 
casionally made  up  the  fire  or  lighted  the  lamps 
for  the  brakeman.  The  rules  of  the  company 
showed  that  the  conductor  had  no  authority  to 
permit  the  boy  to  ride  free.  The  superintendent 
while  travelling,  had  occasionally  seen  the  boy  on 
the  train,  but  it  did  not  appear  that  he  either 
knew  of,  consented  to,  or  objected  to  the  boy 


riding  free.'  The  exact  cause  of  the  accident  did 
not  clearly  appear.  An  axle  of  one  of  the  cais 
was  found  to  be  broken,  and  the  track  and  tics 
were  badly  damaged.  Much  conflicting  testi- 
mony was  taken  tending  to  show  that  the  track 
at  this  point  was  in  bad  condition. 

The  plaintiff  presented,  inter  alia,  the  follow- 
ing points: — 

(3)  If  the  jury  believe  that  the  plaintiff's  son 
was  allowed  by  the  conductor  to  ride  on  the 
train,  and  that  his  death  was  caused  by  defend- 
ant's negligence,  plaintiffs  right  to  recover  wouW 
not  be  affected  by  want  of  express  authority  to 
the  conductor  to  nfiake  such  arrangement,  in  the 
absence  of  knowledge  by  the  boy  or  his  parents 
of  such  defect  of  authority,  and  In  the  absence  of 
negligence  on  the  part  of  the  boy  contributing  to 
the  accident.  Answer,  That  we  refuse  to  an- 
swer under  the  facts  in  this  case. 

(5)  The  same  standard  of  conduct  cannot  be 
applied  to  boys  as  to  men.  If  the  jury  believe 
that  at  the  time  of  the  accident  the  plaintiff's  son 
was  exercising  the  same  degree  of  care  usually 
exercised  by  boys  of  his  age,  and  that  he  was 
killed  through  defendant's  neglect  to  maintain 
its  road-bed  or  rolling  stock  in  good  condition, 
or  in  attaching  petroleum  cars  to  the  train,  the 
plaintiffs  are  entitled  to  recover,  even  if  the  jury 
believe  the  boy  was  not  properly  on  the  car ; 
provide^  he  was  not  a  wilful  trespasser,  and  his 
wrongful  act  was  not  the  proximate  cause  of  the 
accident  by  which  he  lost  his  life.  Answer, 
That  we  refuse  under  the  facts  in  this  case. 

The  defendant  presented  the  following  points: 

(i)  That  under  the  evidence  in  this  case  James 
Cordell  was  neither  a  passenger  upon  the  Alle- 
gheny Valley  Railroad,  nor  an  employ^  in  its 
service  at  the  time  of  his  death.  Answer,  That 
we  answer  in  the  affirmative,  that  he  neither  w» 
a  passenger  nor  an  employ^. 

(2)  That  under  the  evidence,  the  conductor 
of  the  train  upon  which  James  Cordell  was  found 
at  the  time  of  his  death  had  no  authority  to  per- 
mit him  to  travel  upon  the  train  in  the  manner 
stated  in  the  evidence,  and  that  his  presence  upon 
the  train  for  the  purpose  of  making  profit  for 
himself  by  the  sale  of  newspapers,  in  violation  of 
the  company's  rules  and  the  conductor's  duty, 
would  not  roake  the  railroad  company  liable  in 
damages  for  his  death.  Answer,  That  we  an- 
swer in  the  affirmative. 

The  Court  charged  the  jury,  inter  aUa:  *«If 
the  boy  was  there  by  the  invitation  of  the  brake- 
man,  permitted  by  the  conductor,  ^r  the  pur- 
pose simply  of  pursuing  his  own  employment, 
and  without  the  authorization  of  the  company's 
superior  officers,  then  he  was  an  intruder  and 
stranger  upon  the  train,  and  the  company  came 
under  no  obligation  to  him,  and  his  mother  can* 
not  recover  in  this  action 
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**Now,  if  this  be  the  case,  we  say  to  you  that 
this  deceased  boy  was  neither  a  passenger,  for 
he  did  not  come  within  that  category  by  having 
paid  his  fare,  having  a  ticket  or  free  pass,  nor 
was  he  an  employ^  of  the  defendant;  but  being 
on  tliat  train  as  slated  he  was  an  intruder  or  tres- 
passer— not,  of  course,  that  he  was  a  wilful  tres- 
passer, in  that  he  had  used  force,  but  that  he  was 
an  intruder  or  trespasser  upon  the  train  in  that 
he  was  a  stranger  to  it,  and  was  where  he  had  no 
lawful  business  to  be;  and  we  say  to  you  that  if 
this  boy  was  on  the  train  as  k  trespasser  without 
permission  from  anyone  having  power  to  give  it, 
plaintiff  cannot  recover  damages,  except  for  in- 
tentional injury  or  very  gross  negligence,  and 
then  probably  not  from  the  company,  but  from 
the  person  causing  the  damage. 

''If  we  are  right  in  this  case,  the  plaintiff  is 
not  entitled  to  recover." 

Verdict  and  judgment  for  defendant.  The 
plaintiffs  took  this  writ,  assigning  for  error,  inter 
aliay  the  answers  to  points,  and  the  charge  of  the 
Court. 

Isaac  Ash  (with  whom  wzs/as,  D,  Hancock)^ 
for  plaintiff  in  error. 

The  conductor  of  a  train  has  supreme  control 
of  it  as  to  all  travellers.  If  his  control  is  lim- 
ited by  private  rules,  as  between  the  company 
and  himself,  strangers  without  notice  are  not  to 
be  affected  thereby.  •  The  invitation  and  permis- 
sion of  the  conductor  to  the  boy  to  travel  free, 
in  consideration  of  the  accommodation  to  pas- 
sengers by  selling  newspapers,  lighting  fires  and 
lamps,  etc.,  constituted  him  a  passenger.  One 
travelling  daily  on  a  particular  train  with  the 
knowledge  and  permission  of  the  superintendent 
and  conductor,  and  performing  service,  may  be 
considered  either  a  passenger  or  an  employ^, 
according  to  circumstances,  but  it  is  absurd  to  say 
that  he  is  a  trespasser.  The  evidence  should 
have  been  fairly  submitted  to  the  jury.  If  they 
found  him  to  be  a  passenger,  the  defendant  was 
liable  on  the  implied  contract  to  carry  safely;  if 
found  to  have  been  a  stranger  merely,  or  upon 
the  cars  by  invitation  of  the  conductor,  without 
fault  on  his  own  part  contributing  to  the  acci- 
denty  the  defendant  was  liable  on  account  of  its 
negligence  m  running  oil  cars  and  a  passenger 
car  on  the  same  train ;  if,  by  reason  of  the  Act 
of  1868  (Purd.  Dig.  1094,  pi.  5),  the  plaintiffs' 
right  to  recover  should  be  limited  to  the  same 
extent  as  if  for  death  of  an  employ^,  we  say  that 
in  such  case  the  defendant  would  be  clearly  liable 
for  negligence  in  not  maintaining  a  sufficient 
track  and  roadbed. 

Patterson  v,  Connellsville  R.  R.  Co.,  26  Smith,  389. 
O'Donnell  v,  Allegheny  Valley  R.  R.  Co.,  9  Smith, 

239 
Coal  Co.  V.  Reed,  25  Pitts.  L.  J.  82,  Jan.  9,  1878. 

Osmer  (£.  S.  Golden  with  him),  for  defend- 

aat  in  error,  relied  on — 


Slower  V,  Penna.  R.  R.  Co.,  19  Sm.  213. 
Kiiby  t;.  Pcnna.  R.  R.  Co.,  26  Sm.  506. 
Toledo  R.  R.  Co.  v.  Brooks,  81  111.  292. 

Nov.  3,  1879.  ^The  Court.  This  was  an 
action  by  a  parent  to  recover  damages  for  the 
death  of  her  son  on  account  of  the  alleged  neg- 
Ugence  of  the  defendant.  It  is  clear  from  the 
evidence  that  the  boy  was  on  the  train  from  day 
to  day — not  as  a  passenger  or  employ^  of  the 
company — but  by  the  connivance  of  the  con- 
ductor, in  order  to  sell  newspapers.  It  is  not 
like  a  person  allowed  by  the  conductor  to  ride  in 
a  car  as  a  passenger  without  paying  fare.  In 
that  case  there  is  a  legal  liability  to  the  company 
for  the  fare.  This  is  the  case  of  a  mere  trespas- 
ser, and  the  company  owed  him  no  duty.  We 
are  of  opinion  that  the  rulings  of  the  learned 
Judge  below  were  right. 

Judgment  affirmed. 

Per  Curiam.    Green,  J.,  absent. 

[See  Cauley  v.  R.  R.  Co.,  next  case.] 


Oct  &  Nov.  *8o,  no,  197.  Oct  II,  1880. 

Cauley  v.  Pittsburgh,  Cincinnati  and  St. 

Louis  R.  W,  Co. 

Railroad  companies — Right  to  a  clear  track — 
Injury  to  child  of  tender  years  trespassing  on 
railroad  —  Negligence  —  Contributory  negli- 
gence of  parent — Errors  and  appeals — Prac- 
tice—  One  writ  of  error  cannot  betaken  to  the 
judgments  in  two  cases  tried  together. 

One  writ  of  error  cannot  betaken  to  separate  judgments 
in  two  actions  arising  out  of  the  same  facts,  and  tried 
together  on  the  same  evidence.  In  such  case  the  writ  of 
error  will  be  quashed. 

Except  at  street  crossings,  where  the  public  has  a  right 
of  way,  a  railroad  company  has  the  right  to  a  clear  track, 
and  it  owes  no  duty  to  trespassers,  whether  they  be  adults, 
minors,  or  children  of  tender  years.     (Per  Paxson,  J.) 

It  is  contributory  negligence/^  se  in  parents  to  suifer 
their  children  to  trespass  on  the  cars  or  track  of  a  railroad 
company.  The  fact  that  the  trespass  was  committed 
without  the  knowledge  or  consent  of  the  parent  is  imma- 
terial.    (Per  Paxson,  J.) 

While  boys  were  playing  on  a  sand-laden  car  standing 
on  a  switch  within  the  city  limits,  the  train  was  moved, 
and  while  in  motion  the  conductor  ordered  the  boys  off. 
The  youngest,  a  boy  of  seven  years,  in  jumping  oif  fell  under 
the  wheels  and  was  injured.  In  actions  brought  by  the 
father  of  the  child,  and  by  the  child,  against  the  company, 
the  plaintiffs  offered  to  prove  the  above  facts,  and  others 
showing  negligence  by  defendant's  servants: 

Ilf/d,  that  the  Court  below  properly  refused  to  admit 
the  plaintiff'  offers,  and  properly  directed  verdicts  for 
the  defendant.-    (Paxson,  J.) 

T&UNKIY  and  Ste&eett,  JJ.,  distent 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny County. 
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These  were  two-  actions  on  the  case,  one 
brought  by  John  H.  Cauley,  a  minor,  by  his 
father  and  next  friend  John  Cauley,  and  the 
other  by  the  said  John  Cauley,  tlie  father, 
against  the  above-mentioned  railway  company, 
to  recover  damages  for  injuries  to  said  minor, 
and  loss  of  service,- etc.,  caused  by  the  alleged 
negligence  of  defendant's  servants.  Plea,  not 
guilty.  The  docket  entries  in  both  cases  were 
the  same,  and  both  were  tried  together. 

When  the  causes  came  on  for  trial,  before 
KiRKPATRiCK,  J.,  the  plaintiffs  offered  to  prove 
substantially  the  following  facts :  On  the  morn- 
ing of  Sept.  20,  1879,  Jo^^  ^*  Cauley,  a  boy  of 
seven  years  of  age,  was»  without  his  parents'  con-^ 
sent,  playing  with  older  boys  on  a  flat  car  loaded 
with  sand,  that  was  standing  upon  a  switch  of 
fhe  defendant'^s  railroad,  at  a  point  within  the 
city  of  Pittsburgh,  adjacent  to  a  street  crossing, 
in  a  thickly  populated  district  near  rolling  mills 
and  factories,  and  near  the  residence  of  plaintiff' 
family;  while  so  playing,  the  defendant's  ser- 
vants caused  the  said  car  with  others  to  be 
shifted  by  a  locomotive,  and  while  the  train  was 
in  rapid  motion  the  conductor,  who  was  on  the 
ground  near  by,  ordered  the  boys  off,  and  at  the 
same  time  a  brakeman  on  the  train  approached 
the  boys  in  a  threatening  manner,  when  the  boys 
jumped  off  the  train,  and  the  plaintiff,  John  H. 
Cauley,  in  so  doing  fell  and  was  run  over,  suf- 
fering injury  which  required  the  amputation  of  his 
leg  below  the  knee ;  the  moUier  of  the  boy  see- 
ing the  danger,  had  called  to  the  conductor  pro- 
testing against  his  ordering  her  boy  off  the  train 
while  it  was  in  motion^  to  which  remonstrance 
he  paid  no  attention,  but  with  oaths  repeated  his 
onkrs  to  the  boys  to  get  off>  while  the  cars  were 
in  motion. 

Offers  objected  to  «»  irrelevant,  and  becaifee 
they  disclose  the  &ct  that  the  boy  was  a  trespasser 
at  the  time  of  the  itijtJry,  and  they  fail  to  disclose 
such  negligence  on  the  part  of  the  defendants  as 
would  entitle  plaintiffs  to  recover.  Objection 
sustained,  and  offers  excluded. 

There  being  no  other  evidence,  the  Court 
charged,  as  requested  by  defendant,  that  the  ver- 
dict ^ould  be  for  the  defendant,  adding,  at  plain- 
tiff's request,  that  the  reason  in  so  chaiging  was 
because  the  Court  ruled  out  the  plainti&'  offers 
of  evidence. 

Verdict  and  judgment  in  each  case,  for  defend- 
ant. The  plaintiffs  took  this  writ  of  error  to  said 
judgments,  assigning  for  error,  the  exclusion  of 
plamtifis'  offers  of  testimony. 

A^  M,  Waison^  for  plaintiffs  in  error. 

The  Court  below  treated  the  child  as  if*  he 
were  an  adult,  overlooking  the  distinction  be- 
tween the  legal  responsibility  of  adults  and  in- 
fents  of  tender  years,  and  the  corresponding  dis- 
tinction in  the  duty  of  the  railroad  company  to 


the  two  classes.  The  car  loaded  with  sand, 
standing  on  a  switch  in  a  populous  district,  not 
fenced  off  from  the  street,  offered  an  irresistible 
temptation  to  boys  to  play  in  the  sand,  and  the 
company  in  failing  to  provide  a  watchman  to 
warn  them  off,  tacitly  encouraged  the  trespass, 
and  were  guilty  of  negligence  in  inhumanly 
ordering  the  boys  off  while  the  train  was  in  rapid 
motion,  when,  by  waiting  a  few  tninntes,  the 
train  would  have  stopped,  and  no  harm  would 
have  been  done  to  the  company  or  to  the  boys- 
''  A  defendant  is  liable  to  an  infant  seven  years 
old  for  injury  resulting  from  negligence,  though 
the  plaintiff  was  a  trespasser  and  contributed  to 
the  mischief  by  his  own  act." 

Smith  f».  OConnor,  lal  Wr.  22  r. 

Penna.  R.  R.  Co.  v,  Lewis,  29  Sm.  3^. 

Phila.  and  Reading  R.  R.  Co.  v,  Longr^S  Sm.  ^^, 

P.  &  M.  Pass.  R.  W.  Co.  v,  Donahue,  20  Sib.  M9r 

R.  R.  Co.  V.  SpearcB,  1 1  Wr.  300. 

Pa.  R.  R.  Co.  V.  Moigail,  i  Nor.  r34. 

Lyiich  9.  Kmrdiii,  I  Ad.  &  E.  422. 

Robinson  9.  Cone,  22  Ver.  224* 
Dalzell  {Hampton^  with  him),  for  defendant 
in  error. 

The  Court  ruled  out  the  plaintiffs'  offieis,  not 
on  die  ground  of  Contributory  ne^IigeDce,  but 
because  the  boy  was  a  trespasser.  A  distinction 
may  be  taken  between  the  suit  by  the  fether  and 
that  by  the  minor.  There  could  be  no  recovery 
by  the  former,  under  any  of  the  authc^des.  k 
is  the  duty  of  parents  to  prevent  their  children 
from  trespassing  on  a  railroad  track,  axvi  a  &ilare 
to  do  so  is  contributory  negligence/fr  se. 

Smith  V,  Hestonville,  Mantua,  and  FainBowtf  Pes. 
R.  W.  Co.,  S  Weekly  Notes,  166. 
Nor  is  the  case  really  doubtful  as  to  the  latter. 
The  company  owes  no  duty  to  treq;)assers,.  with- 
out regard  to  age. 

Duff  V,  A.   V.  R.  R.  Co.  \anie  p.  504],  27  Ptos. 
Leg.  Journ.  58,  Nor.  26,  1879. 

Flower  v.  Pa.  R.  R.  Co.,  t<)  Sm.  214. 

Cunningham  t;.  ^  R.  R.  Co.,  Oct  &  Nor.  T.  1859, 
unreported. 

Knight  V,  Abert,  6  Barr,  472. 

Phila.  &  Read.  R.  R.  Co.  v.  Teiser,  Id.  366. 
In  this  case  the  question  of  negligence  was  for 
the  Court. 

Goshom  V.  Smith,  8  Weekit  Notes,  290. 

Nov.  8,  1880.  The  CotJRT.  It  was  said  \n 
Mr.  Justice  Strong,  in  PhiliMlelphia  &  ReaO" 
ing  R.  K.  Co.  V.  Hummell  (8  Wright,  at  page 
378):  ''Itistrue  itshouldbctinderstoodin  thitf 
State  that  the  use  of  a  railroad  track,  cutting,  or 
embankment,  is  exclusive  of  the  pnblic  cvcrr- 
where,  except  where  a  way  crosses  it."  The 
same  doctrine  has  been  reiterated  again  and 
again,  in  subsequent  cases.  In  Mulhenin  9.  Dd- 
aware,  Lackawanna  &  Western  Railroad  Co.  (31 
P.  F.  S.  366),  it  was  said  r  <'  Except  atcrosshi^ 
where  the  public  have  a  right  of  way^  a  man  ute 
steps  his  foot  upon  a  rai^oad  track,  docs  ao  al 
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bis  peril.  The  company  has  not  only  a  fight  of 
way,  but  it  is  exclusive  at  aill  times  and  for  all 
purposes,"  and  Railroad  v.  Norton  (la  Harris^ 
465)  was  cited  in  support  of  this  rule. 

Many  other  cases  might  be  referred  to  were  it 
necessary.  We  live  in  an  age  of  steam  and  rapid 
development.  The  world  demands  quick  trans- 
portation. Increased  speed  necessarily  involves 
increased  danger.  Holding,  as  we  do,  such  cor- 
porations to  a  strict  re^^nsibility  for  negligence, 
it  is  our  duty  to  give  them  a  dear  track.  This 
rule  is  not  only  proper  in  itself,  but  is  necessary 
for  the  preservation  of  life.  Its  prc^riety  is  no 
longer  a  subject  for  discussion. 

It  ought  also  to  be  equally  well  understood 
that  parents  who  permit  their  children  ta  tres- 
pass upon  the  track  of  a  railroad  are  guilty  of 
negligence.  It  is  not  only  gross,  but  culpable 
negligence,  as  it  imperils  the  lives  of  the  chil- 
dren so  trespassing^  as  also  the  lives  of  the  trav- 
ellingj)ublic.  A  similar  view  was  taken  in  Rail- 
road Company  v.  Hummell,  st^a,  where  it  was 
said  that  children  *' cannot  be  upon  the  railroad 
without  a  culpable  violation  of  duty  by  their 
parents  or  guardians."  It  is  very  clear,  there- 
fore, that  as  to  the  suit  brought  by  John  Cauley, 
in  his  own  right,  for  the  injury  to  his  son,  he 
amnot  recover.  The  child  was  upon  the  car,l 
where  he  ought  not  to  have  been,  by  the  neg^/ 
gence  and  want  of  care  of  his  fatlier.  Nor  does 
5ie  offer  of  evidence  ruled  out  by  the  Court  be- 
low tend  to  rebut  the  presumption  of  negligence 
6n  the  part  of  his  parents;  on  the  contrary,  it 
strengthens  it.  Assuming  the  offer  to  be  true, 
it  shows  that  the  child  was  not  only  playing  upon 
the  car  on  the  occasion  when  he  received  the 
injury,  but  that  he  had  done  so  before.  The 
location  was  near  his  parents'  house,  probably  in 
sights  as  his  mother  saw  the  accident,  and  called 
to  the  conductor.  That  the  child  was  there 
without  his  father's  consent,  is  not  to  the  pur- 
pose. "To  suffer  a  child  ta  wander  on  the 
street  has  the  sense  of  permit.  If  such  permis- 
sion or  sufferance  exist,  it  is  negligence// 
(Phila.  &  Reading  R.  R.  Co.  v.  Long,  25  P.  ¥. 
S.  265.)  I  apprehend  few  parents  would  con- 
sent to  a  child's  playinj;  upon  a  raihroad  track, 
or  any  other  known  place  of  danger.  But  many 
parents  might  neglect  the  precautions  necessary  to 
prevent  it.  In  somcf  instances  it  would  require 
more  than  merely  to  caution  a  child  against  it. 
Positive  prohibition,  followed  by  punishment  for 
violation,  may  sometimes  be  necessary.  It  too 
often  happens  that  bovs  are  allowed  to  wander 
about  the  streets,  and  trespass  upon  railroad 
tracks,  with  very  little  Care  or  supervision  of 
their  prents.  Whilst  so  engaged,  injuries  of 
this  character  are  likely  to  happen.  Much  as 
they  are  to  be  deplored,  and  however  much  our 
sympathies  may  be  aroused  for  one  so  injured, 


it  would  be  unjust  to  compel  a  corporation  or 
individual  to  make  a  pecuniary  compensation  for 
such  accident,  when  it  was  the  result  of  the  law- 
ful pursuit  of  a  lawful  business  by  such  corpora- 
tion or  individual.  Aside  from  this,  the  defend- 
ant-company owed  the  father  of  this  child  no 
duty.  The  f^Tiei*  6Wed  hiy  child  the  duty  of 
pi'ot^ction.  The  Company  did  hot.  The  evi- 
dence was  properly  rejected. 

Jn  regard  to  the  suit  brought  for  the  child  by 
his  father,  as  his  next  friend,  it  is  sufficient  to 
say  that  the  child  being  unlawfully  upon  the  car, 
the  defendant  company  owed  it  no  duty,  and  is 
not  liable  for  the  injury.  This  was  the  principle 
upon  which  Railroad  Co.  v.  Hummell  was  ruled. 
In  the  recent  case  of  Duff  v.  Allegheny  Valiey 
R.  R.  Co.  (Pittsburgh  Legal  Journal  of  Nov.  26, 
1S79 ;  s.  c,  dn/€,  p.  504),  it  appears  that  a  con- 
ductor of  a  train,  in  violation  of  the  rules  of  the 
company,  permitted  a  hoy  to  sell  papers  on  the 
train.  By  the  alleged  negligence  of  the  com- 
pany the  boy  was  killed.  Tlie  right  of  his  mother 
to  recover  was  denied  upon  the  ground  that  the 
boy  was  a  mere  trespasser,  and  the  company 
owed  him  no  duty.  It  is  useless  to  multiply 
authorities.  The  rule  is  well'  settled,  and  is  sus- 
tained by  reason  and  authority.  Moreover,  it 
is  demanded  by  humanity.  There  are  many  un- 
feeling parents,  who  not  only  neglect,  but  mal- 
treat their  children.  It  would  be  cruel  to  such 
children  to  lay  down  a  rule  which  would  make 
it  an  object  for  unprincipled  parents  to  expose 
them  to  injury  and  death,  upon  a  railroad  track.- 

Upon  the  merits,  these  judgments  ought  to  be 
aflfirmed.  But  we  notice  that  one  writ  of  erroF 
has  been  taken  to  the  two  cases.  There  is  no 
authority  for  this.  It  is  a  practice  that  we  wiU 
not  encourage.  Besides,  the  Commonwealth 
loses  the  tax  upon:  one  writ.  There  should  have 
been  a  separate  writ  of  error  to  bring  up  each 
case.  We  have  expressed  our  opinion  upon  the 
merits  to  avoid  having  our  time  ocoq)^  with 
the  cases  again.  But  we  will  not  enter  judg- 
ment. , 

Writ  quashed. 

Opinion  by  Paxsok,  J. 

Trunkey  and  Sterrett,  JJ.,  concur  in  quak- 
ing the  writ,  but  not  in  the  opinion,  from  which 
ikey  Assent. 


Jrfy^  '78,  74.  June  25, 1878. 

Matthews  v.  City  of  Scranton. 

Municipal  corporations —  Cities  of  the  tMrd  ck^f 
>^Taxes — Powets  of  Board  of  AppecU  and 
Revision — Bonds* 

The  taxes,  for  the  year  1877,  in  the  City  of  Serahfbti 
were  not  levied  at  the  time  directed  by  law.    The  Board 
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of  Appeal  and  Revision  made  numerous  changes  in  valua- 
tions, without  appeal  from  individual  taxpayers.  Oii  a 
taxpayer's  bill  for  an  injunction  to  restrain  collection  of 
the  tax: 

Held  (reversing  the  decree  of  the  Court  below),  that 
the  tax  levy  was  not  thereby  invalidated,  and  that  a  special 
injunction  was  improperly  awarded. 

Whether  bonds  issued  without  a  statement  filed  as  re- 
quired by  Sec.  2,  Act  of  April  20,  1874  (P.  L.  65),  are 
illegal,  not  decided. 

Appeal  from  the  Common  Pleas  of  Luzeme 
County. 

The  bill,  filed  by  Matthews  et  a/.,  taxpayers, 
etc.,  set  forth  that  the  city  of  Scranton  is  a  city 
of  the  third  class,  having  accepted  the  Act  of 
1874  (P.  L.  230),  and  the  supplement  of  1875 
(P.  L.  15).  By  the  latter  Act  it  is  provided  that 
the  taxes  shall  be  levied  and  the  duplicates  placed 
in  the  hands  of  the  treasurer  on  or  before  the 
first  day  of  July  of  each  year.  In  1877,  this  was 
not  done  until  October.  The  Board  of  Appeal 
and  Revision  provided  for  by  the  Act  of  1875, 
also  made  changes  in  valuations  without  appeal 
by  the  individual  taxpayers.  The  bill  averred 
that  this  was  without  authority  of  law,  and  that 
the  board  had  no  jurisdiction  in  the  matter  of 
changing  valuations  except  where  taxpayers  had 
appealed. 

The  bill  also  alleged  that  part  of  the  debt  was 
illegal,  the  bonds  having  been  issued  without  a 
statement  filed  as  required  by  Sec.  2,  Act  of 
April  20,  1874  (P.  L.  65)  ;  and  prayed  that  the 
city  and  her  officers  be  restrained  by  injtmction, 
special  until  hearing,  and  final  thereafter,  from 
collecting  said  taxes,  and  from  payment  of  in- 
terest on  said  bonds. 

The  Court  (Handley,  J.)  granted  a  special 
injunction  as  prayed.  From  this  decree  the  city 
took  this  appeal,  assigning  the  decree  as  error. 

/.  H.  Burns  and  Samuel  Dickson^  for  appel- 
lants. 

The  time  of  levying  a  tax  is  directory. 
.         Gearhart  v.  Dixon,  I  Barr,  228. 
Ins.  Co.  V,  Yard,  5  Har.  331. 
Parker's  Appeal,  8  W.  &  S.  449. 

The  Act  of  March  18,  1875  (P-  L.  15),  gives 
the  Board  of  Appeal  and  Revision  power  to  lower 
and  raise  valuations. 

The  bonds  bear  on  their  face  the  declaration 
that  they  are  issued  in  pursuance  of  law,  and  the 
city  is  bound  by  this  recital. 

Knox  County  v,  Aspinwall,  2i  Howard,  539. 
Coloma  V.  Eaves,  2  Otto,  484. 
County  of  Warren  v,  Marcey,  10  Chicago  Leg.  News, 
291. 

y.  H,  Campbell  2xA  Alexander  Famham^  for 
appellees. 

The  Act  of  March  18,  1875,  under  which 
taxes  are  levied  in  Scranton,  is  mandatory  in  its 
provisions  as  to  time,  and  must  be  strictly  com- 
plied with.    The  lapse  of  a  day  is  fatal.    See — 


Williamsport  v.  Kent,  14  Ind.  306. 

People  r.  McCrecry,  34  Cal.  432. 
The  Board  of  Appeal  and  Revision  could  make 
no  changes  in  valuations,  except  upon  appeal  by 
a  taxpayer. 

Act  of  March  18,  1875,  P-  L-  '$• 

June  25,  1878.  The  Court.  It  is  ordered 
that  the  special  injunction  in  this  case  be  dis- 
solved so  far  as  to  permit  the  Coimcils  and  officen 
of  the  city  of  Scranton  to  collect  the  taxes  laid 
for  the  year  1877,  and  to  levy  and  collect  the 
taxes  for  1878,  and  to  perform  their  ordinary 
and  necessary  duties,  including  therein  the  pay- 
ment of  the  necessary  expenses  of  the  Police, 
Fire,  and  Highway  Departments,  and  to  enable 
the  treasurer  of  said  city  to  pay  the  interest  on 
so  much  of  the  debt  of  the  said  city  as  is  not  con- 
tested by  the  city.  As  to  all  other  matters,  in- 
cluding the  creation  of  new  debts,  and  payment 
of  money  to  members  of  Councils,  the  injunction 
is  continued,  and  the  same  is  ordered  to  be  re- 
mitted for  further  proceedings  in  due  couzse  of 
procedure. 

Per  Curiam. 


Jan.  '81,  35. 


Wiser's  AppeaL 


Jannary  6,  1881, 


Equity — Injunction  —  Want  of  jurisdiction — 
When  cuivantage  may  be  taken  of — Injunction 
not  grantable  to  restrain  sale  of  real  estate  in 
which  a  creditor  avers  his  debtor  has  an  in- 
terest. 

Filing  an  answer  and  proceeding  to  proof  is  not  a 
waiver  of  objection  to  the  jurisdiction  of  a  Court  of  Equity ; 
such  objection  may  be  taken  advantage  of,  even  at  had 
hearing. 

It  is  well  settled  that  a  Court  of  Equity  has  no  juris- 
diction to  restrain  by  injunction  a  creditor  from  levying 
upon  land  in  which  he  avers  that  his  debtor  has  a« 
interest 

Appeal,  by  Catharine  Wiser,  from  a  decree  of 
the  Common  Pleas  No.  2 ,  of  Pliiladelplua  County, 
dismissing  her  bill  for  want  of  jurisdiction. 

Bill  in  equity,  filed  by  C.  Wiser  against  J, 
Dorff  and  Wm.  H.  Wright,  Sheriflf,  averring  that 
the  plaintiflf  was  the  owner  of  certain  premises 
in  the  city  of  Philadelphia,  to  which  she  had 
obtained  title,  in  the  year  1875,  by  deed  duly 
recorded,  from  one  J.  W.  Matthews  et  ux.;  that, 
on  February  19,  1878,  J.  Dorflf  had  obtained  a 
judgment  against  J.  W.  Matthews  on  a  judgment 
note,  on  which  judgment  he  had  caused  to  be 
issued  a  writ  of  fi.  fa.  and  subsequently  a  vend. 
exp.  against  J.  W.  Matthews,  by  virtue  of  which 
writs  the  sheriff  had  taken  in  execution  and 
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was  proceeding  to  sell  as  the  property  of  J.  W. 
Matthews  the  above-mentioned  premises,  con- 
veyed in  1875  to  the  plaintiff,  notwithstanding 
that  the  said  judgment  was  no  lien  thereon ;  and 
that  great  and  irreparable  damage  would  be  done 
plaintiff  if  said  sale  was  allowed  to  go  on ;  where- 
fore the  plaintiff  prayed  for  an  injunction,  special 
until  hearing  and  perpetual  thereafter,  to  restrain 
defendants  from  proceeding  with  said  writs  and 
sale.  The  Court  refused  to  grant  a  special  in- 
junction, and  this  decree  was  affirmed  on  appeal. 
(Wiser's  Appeal,  8  Weekly  Notes,  354.) 

Subsequently  an  answer  was  filed,  denying 
the  averments  of  the  bill  that  the  properties  be- 
longed to  plaintiff,  and  that  J.  W.  Matthews  had 
no  interest  therein.  A  replication  was  filed  join- 
ing issue  and  an  examiner  appointed,  before 
whom  much  testimony  was  taken.  When  the 
case  came  up  to  be  heard  on  the  bill,  answer, 
and  proofs,  the  question  of  jurisdiction  was  raised, 
and  the  Court  dismissed  the  bill  for  want  of  jiuris- 
diction,  whereupon  the  plaintiff  took  this  appeal, 
assigning  for  error  this  action  of  the  Court. 

Hennershotz  (De  F,  Ballau  with  him),  for 
appellant. 

The  defendants  voluntarily  submitted  them- 
selves to  the  jurisdiction,  and  cannot  at  this  late 
day  object  to  it.  Their  consent  induced  the 
long  proceedings  before  an  examiner,  in  all  of 
which  they  took  part.  It  is  too  late  now  for 
them  to  raise  the  point. 

Bank  v.  Bank,  I  Pars.  222. 

Underbill  v.  Van  Cortlandt,  2  Johns.  Chan.  R.  369. 

Wilhelm's  Appeal,  29  Sm.  141. 
/.  H.  Catnpoelly  for  J.  Dorff,  was  not  called 
upon. 

January  17,  1881.  The  Court.  Nothing  is 
better  settled  than  that  a  Court  of  Equity  has  no 
jurisdiction  to  restrain,  by  injunction,  a  creditor 
from  lev)ring  upon  land  in  which  he  avers  that 
his  debtor  has  an  interest.  It  is  supposed,  how- 
ever, by  the  learned  counsel  for  the  appellant, 
that  the  defendant  is  bound  to  take  the  objection 
in  litnifUy  and  that  he  waives  it  by  answer  and 
proceeding  to  proof.  It  is  true  that  a  party  may 
now  waive  a  trial  by  jury  in  any  civil  case,  but 
that  is  under  a  special  Act  of  Assembly  in  pro- 
ceedings at  comnK)n  law.  The  waiver  in  such 
case  must  be  by  express  agreement  It  is  clear 
that  the  objection  to  the  jurisdiction  in  equity 
may  be  taken  on  final  hearing. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam. 


©ommott  IJleas— 2^to* 


C.  p.  No.  2. 


Bell  V.  Bell. 


Dec.  7,  1880. 


Practice — Proceedings  in  divorce — Cross-inter- 
rogatories^ how  they  should  be  framed,  and 
when  put  to  witness — Examination  other  than 
on  the  interrogatories  filed — Explanation  of 
interrogatories. 

In  divorce  proceedings  the  cross-interrogatories  must 
he  cross-examination  strictly,  and  should  l^  put  imme- 
diately after  the  witness  has  answered  the  direct  inter- 
rogatories; there  is  no  right  of  examination  outside  of  the 
interrogatories  filed,  and  in  case  explanation  of  the  inter* 
rogatonek  is  necessary,  it  should  be  made  by  the  Exam- 
iner. 

Sur  interlocutory  report  of  Examiner  in  divorce, 
for  instruction. 

The  report  set  out  that  at  a  meeting  duly  held  " 
**  the  libellant  was  produced  and  examined,  and 
her  testimony  reduced  to  writing,  as  to  the  inter- 
rogatories filed  by  the  libellant,  and  the  examina- 
tion being  concluded,  Mr.  Perkins,  counsel  for 
the  respondent,  requested  your  Examiner  to  pro- 
pound the  cross-interrogatories  filed  by  the  re- 
spondent ;  whereupon  Mr.  Randall,  counsel  for 
the  libellant,  objected  to  the  cross-interrogato- 
ries being  propounded  to  the  witness  until  libel- 
lant's  case  is  closed,  Mr^  Kandall  stating  the 
counsel  for  the  respondent  is  at  liberty  to  cross- 
examine  witness  orally,  if  he  choose,  subject  to 
the  question  of  relevancy  and  competency,  re- 
serving the  right  to  himself,  as  counsel  for  the 
libellant,  to  re-examine  the  witness  orally^  sub- 
ject to  the  same  question  of  relevancy  and  com- 
petency; whereupon  Mr.  Perkins  declined,  in- 
sisting that  the  examination  of  the  witness  should 
be  confined  to  the  interrogatories  and  cross- 
interrogatories  filed.  * ' 

E.  Randall y  in  support  of  his  position,  con- 
tended that  the  cross-interrogatories  were  not 
limited  to  cross-examination,  and  that  they  should 
not  be  put  until  the  libellant's  case  had  been 
closed,  and  cited — 

Zane  v,  Zane,  I  Weekly  Notes,  123. 

S.  C.  Perkins  J  contra,  referred  to  the  Rules 
of  Court  on  the  subject  of  divorce,  and  con- 
tended that  the  proper  practice  was  to  confine 
the  examination  to  the  interrogatories  and  cross- 
interrogatories  filed  \  that  the  cross-interrogato- 
ries diould  be  cross-examination  strictly,  and 
should  be  put  immediately  after  the  direct  inter- 
rogatories; and  that  oral  examination  or  cross- 
examination  before  an  Examiner  in  divorce  was 
not  permissible ;  it  was  the  duty  of  the  Examiner 
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to  see  tbat  the  witness  stated  the  matter  inquired 
of  in  detail. 

Hai^,  p.  J.  On  the  giHHU>4  ^l^  ^be  opposite 
party's  witnesses  may  not  be  obtainable  at  a 
future  day,  we  think  that  the  cross-interrogato- 
ries may  be  propounded  immediately  after  the 
witness  basanswered  the  direct  interrpgiitories. 
Further,  that  as  ipay  witness  ^zy  be  called  and 
examined  by  the  opposite  party  in  chief,  the 
cross^interrogatories  must  be  <H*os6-e3camini^on 
strictly,  and  may  be  excepted  to  if  they  are  not. 
The  Examiner  ^uld  explain  the  interrogatories 
when  ej^km^on  is  n^cefifiary. 


C.  -p.  No.  ;2.  D«c.  47,  t^8o. 

CQmmon^ealtii  ex  jel.  ;F.awk^8  y.  ]^^4 

:fUDd  Gannon. 
Ojfldai  "bond- — Suit  on,   agcnnst  principal  and 
surety — A  sum  greater  than  the  face  of  the 

M^m¥9.i^4i9mci!TTiiiitp:esi, 

Sur  demurrer  to  narr. 

■Thi^  wasanaction  brought  on  the  official  bond 
of  James  l^ynd,  a  constable,  gainst  him  and 
Thomas  Gannop^  his  surety. 

The  bond  was  in  the  sumofj^iooo. 

The  nasr.  recited  that  the  defendant  ^Lynd 
had  permitted  a  certain  defendant  to4'emove  his 
goo^  after  they 'had  been  levied  upon -and  ad- 
vertised for  caky  and  claimed  damages  in  the 
sumof  f  1200. 

Defendant  demurred  on  the  ground  that  the 
damages  .claimed  were  greater  than  the  penalty 
of  the  bond. 

6^i«f/^,  tfor  the  demurrer. 

07r^jBki, , contra. 

A  ^um  sufficient  to  cover  interest  may  be 
claimed  inaddition  to  thepenal-sum  of  the  bond. 
iN.  y.  ilQs.  -Co.. V.  'Se<|ceU B  f  hila.  9a. 
liugb^  V.  Hughes,  4  Sm.  240. 

The  CoxjpRT.    Demurj[^r  overruled. 


C.  P.  No.  a.  Feb.  19,  .i«8a 

Brktin  y.'Shloas. 

:Pra^tice'r-Amendment—New  defendant  cannot 
be  substituted  in  action  begun  by  capias. 

Rule  to  amend  by  changing  the  name  of  the 
jiefeQdant  from  Joseph  Shlps^  to  Abraham  Shloss, 
the  pleadinjg^  to  be  withdrawn,  and  the  new  de- 
fendant to  be  brought  into  <:ourt  by  an.  alias 
writ. 

Action  iDf  trespass  on  the  case  for  slander, 
^pias  fid  respondendum  issuing  ^aipst  Joseph 
Shloss. 

The  .afiida«v|t  of  plaintiff  made  in  su^^rt  of 
0ie  motion  disclosed  the  following  facts :  That 
the  plaintiff  wa3  foisinforpiQd  as  to  the  i^api^e  Qf 


the  defendant ;  that  Joseph  Shloss  himself  con- 

3pired  to  deceive  the  plaintiflf  as  to  ^the  proper 
efendant,  and  knowing  that  he  was  the  wrong 
party,  appeared  by  attorney  and  wept  to  issue. 

Hoffman^  for  the  nJe. 

The  plaintiff  asks  leave  to  amend  his  praecme, 
file  a  withdrawal  of  his  pleadings  in  the  issue  be- 
tween himself  and  Joseph  Shloss,  and  bring  tot 
proper  defendant  into  court  by  an  a^as  writ 
As  to  his  right  to  do  this  see — 

Duscnbcrry  v,  Bradley,  6  We^cly  Notes,  413. 

Ledyard^  contra. 

The  Court.  The  proper  remedy  is  to  dis- 
continue present  £^:tion,  and  to  commence  acticxi 
anew  by  issuing  ^  writ  against  the  true  defend- 
ant. 

Rule  discharged. 

Per  Mitchell,  J. 


C.  P.  No.  9.  M^irch^iSSa 

J^ansaig  ot  al.  v.  Telegraph  Gp. 

Pracdci — Letters  rogatory — ExeaUs^n   ikermf 

in  foreign  language. 

Sur  exceptions  tp  execution  of  letters  roga- 
tory. 

This  was  an  action  of  trespass  on  the  case  for 
negligence  in  the  transmission  of  a  telegiam  by 
the  Western  Union  TelegrajA  Compsmv  from 
the  plaintiffs,  Adolf  Zanssig  &  Go.,  pf  Philadd- 
phia»  to  the  firm  of  Alexander  &. Co.,  of  Gab- 
long,  in  the  empire  of  Austria. 

LeU^rp  rogatory  had  been  taken  .out  by  the 
plaintiffs  for  the  purpose  of  taking  the  testixBonv 
of  Moritz  Zanssig,  who  was  the  managing  deix 
of  the  lirpi  pf  Alexander  &  Co.,  in  Qti;km%, 
Austria. 

The  ^TQtumor  execution  of  the  leltecs^rogptOBEy 
was  in  a^fcMreign  language,  and  st^te4  that  the 
letters  rog^ory  had  been  adopted  or  «takeii  ^ 
hf  the  R.  I.  District  Court,  that  M)ere  were  pre^ 
ent  at  the  examination  the  Judge  Asfpciate  .of 
the  District  Court,  a  sworn  secretary,  wd  d^ 
witness,  Moritz  Zanssig;  that  the  witness  fa^d 
been  sworn  according  to  custom. 

The  return  wa3  signed  by  the  Judge  Associate 
and  the  sworn  secretary,  and  there  waaappended 
a  certificate  of  tl>e  K.  I.  District  Court  th^  tl^ 
Associate  Judge  wa3  empowered  to  execute  or 
practice  in  the  office  of  a  Judge. 

The  exceptions  were  chiefly  that  .the  let|en 
rogatory  had  not  been  executed  \ff,  Ji|dge.4V 
tribunal  hanng  jurisdiction  of  civil.Qin99,  and 
authorized  to  administer  oaths ;  that  the  return 
was  in  a  foreign  language  unknown  to  the  de- 
fendants ;  and  that  the  translation  was  incocrect 

B,  H,  Brewster y  for  the  exceptions. 

The  Court.    Exceptions  dismissed. 
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CP.  No.  a.  Feb.  19,4881. 

Rbillipat'tp  nae,  v.  Qoigley. 
lyacHce^Sheriff's  inttrpkader—Sond^What 

facts  suficie$ttto  entitle  ciaiman^  tvftie  hie  ^wn 

bond. 

Rule  to  show  cause  why  claimant  in  inter- 
pleader should  not  be  permitted  to  file  his  own 
bond. 

On  May  24,  18S0 /judgment  was  obtained  in 
ihe  Court  of  Common  Pleas  of  Lebanon  County 
by  Phillips  against  Mrs.  A.  M.  Quigley.  This 
-judgment  was  assigned  to  N.  B.  EN^ch,  and,  Mrs. 
(Quigley  having  removed  to  Philadelphia,  a  trans- 
fer of  the  juc^n^ent  was  made  to  the  Common 
Pleas  of  Philadelphia  County.  Execution  issued, 
-and  a  levy  was  made'by  the  dherifrupon  the  fur- 
-niture  and  fixtures  in  the  house  of  Mrs.  Dahl 

?bnQ^ly  Mrs.  Quidey),  No.  ^08. Spruce  Street, 
he  property' levied  upon  was  claimed  by  Hans 
1.  Dahl,  and  a  rule  of  interpleader  was  entered 
by  the  sKeriff  to  determine  its  ownership. 

The  affidavit  of  the  claimant  stated  the  folio w- 
-ing  facts :  The  stock  and  fixtures  of  the  premises 
:No.  ^08  Spruce  Street,  levied  upon  by  the  sheriff 
under  tfie  fi.  fa.  issued  on  the  transferred  judg- 
ement, were  not  the  property  of  the  defendant, 
^t  bis  own  individual  property,  having  been 
-purchased  by  him.  That  be  had,  at  various 
times,  deposited  money  with  the  defendant  to 
-enable  her  to  furnish  and  stock  the  place  No. 
208  Spruce  Street,  and  to  carry  on  business  there 
-for  him  during  his  absence ;  and  had  taken  from 
her  receipts  worded  to  that  effect.  With  this 
money  th^  defendant  had  purchased  the  furni- 
ture, etc. ,  taken  in  execution  by  the  sheriff.  The 
money  was  not  given  to  the  defendant  for  her 
-own  use. 

The  receipts  given  by  the  defendant  to  the 
-daimant,  stating  the  objects  to  which  the  money 
-was  to  be  appliwi,  were  also  produced. 

R.  C.  IVinshipy  for  the  rule. 

•When  the  claimant's  case  is,  prima  facte  ^  very 
clear,  as  where  he  avers  that  he  does  not  derive 
tide  from  or  through  the  defendant,  the  Court 
-will  not  requii^e  security  from  him  other  than  his 
own  bond. 

R,  M.  Shicky  txmtra. 

The  Court.    iRule  absolute. 


C.  P.  No.  4.  Feb.  12,  1 881. 

City  V.  Wagner. 

Municipal  claim — Amendment^-^ct  st/  Aprils 
1858  i  sect.  9 — Misdescription  of  property — An 
amendment  of  municipal  claim  cannot  affect 
intervening  rights, 
Sur  rule  to  amend  city  claim. 
The  claim  for  curbing  and  paving  was  filed 

March    26,    1879.     The  sci.   fa.   luid    issued. 


Through  a  mistake  of  the  Dis^ct  Surveyor  the 
lien  was  described  as  .against  property  situate  on 
the  tast  «ide  of  Germantown  Avenue,  69  feet  5 
inches  south tOf  Venango  Street,  "iqs^ead of  69 
feet  ^  inches^outh  of  Ontario  Street.  Plaintiff 
a^ked  to  Amend  60  that  th^  claim  should  appear 
to  be  filed  against  property  on  the^^ast  sid^  of 
Gerpwitown  Avenue  69  feet  5  inches  south  of 
Ontario  Street."  Notion ^f  this  :rul^  had  been 
given  <)efendant. 

jPierce  Archer y  for  the  n|l^. 

The  Act  of  April  .21,  1858  (Pur.  Dig.  k>88, 
pi.  22),  provides  that  municipal  claims  .  .  . 
may.b^ .amended  at  anytime  before  or  at  the 
trial  Qn  ;aotice. given  to  defendai^t  under  nUe  pf 
Court. 

[BRIO0M5,  J.  We  i^annot  allow  .this  amend- 
ment if  it  will  affect  an  innocent  purchaser  fpr 
value.[| 

The  property  has  not  .changed  owners  since 
the  lien  was  .filed. 

Thp  Court.  JEUd^  ^bsolHt^^  savi%  all  inter- 
medial jrigbts* 


(l^i^&aits^  4^utt 


Doc  .;?2, 1880. 
Pucknor'sJBffUite. 
JRem^w-mJ^etitionfor  modification  of  decree  there- 

.on^urisdictionf^Practice'^Rrf4renceback  to 

atfditingjudge,  qfier  final,  decree  and  decree  an 

retdew  thereof. 

Sur  petition  for  modificatipn  of  decree  on  pe- 
tition for  review. 

In  this  -case,  reported  in  7  Wkkly  Notes, 
470.  (where  all  the  fects  are  fully  stated),  it  ap- 
peared that  the  prayer  of  the  petidon  to  amend 
tbe  adjudication  was  granted.  In  pursuance  of 
the  opinion  then  filed,  the  following  decree  was 
aidisequently  made  by  the  Cpurt  in   October 

1879:"- 

<'  It  is  ordered  that  said  adjudication  is  not 
conclusive  as  to  the  amount  which  sdd  A.  J. 
Bucknor,  Jr.,  deceased,  or  his  representatives 
are  entitled  to  receive,  but  that  whether  there  is 
a  set-off,  or  advancement,  and  if  «o<tbe  amount 
thereof,  smd  whether  there  is  any  balance  remain- 
ing after  deducting  the  sswae,  are  left  Xo  be  de- 
termined in  said  attachment  suits:'' 

F.  J.  Milne  now  filed  a  petidon,  which 
averred  that  the  issues  in  said  attachment  suit 
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came  on  duly  for  trial,  when  all  the  evidence  was 
submitted,  when  the  jury  were  directed  to  render 
a  verdict  for  the  plaintiff  (the  present  petitioner) 
reserving  the  question  of  law  as  to  whether  the 
Common  Pleas  had  jurisdiction,  also  that  a  mo- 
tion for  a  new  trial  was  made  by  counsel  for  the 
garnishee,  and  the  Court  of  Common  Pleas,  being 
of  opinion  that  it  had  no  jurisdiction  as  to  the 
question  whether  the  due-bill  was  a  loan  or  ad- 
vancement by  decedent  to  his  son,  directed 
petitioner  to  apply  to  this  Court  for  a  modifica- 
tion of  so  much  of  its  decree,  as  given  above,  as 
included  that  question. 

The  petitioner  also  alleged  that  there  never  were 
any  advancements  made  and  charged  by  the  said 
Bucknor  to  his  son,  nor  any  pretension  thereof, 
until  the  word  adoatuements  was  introduced  into 
the  decree. 

The  prayer  was  for  an  amendment  and  modi- 
fication of  this  decree,  by  striking  out  the  word 
advancement  and  as  much  as  relates  thereunto. 

William  A.  James,  the  accountant,  filed  an 
answer,  to  the  effect  that  the  decree  should  not 
be  modified  as  prayed  for,  because  it  represented 
what  this  Court  intended  to  decide,  and  because 
if  so  modified,  this  Court  alone  having  jurisdic- 
tion of  said  question  of  advancement,  the  Com- 
mon Pleas  cannot  pass  upon  the  same,  and  injus- 
tice will  be  done  the  estate  by  depriving  it  of  the 
deduction  from  the  share  of  A.  J.  Budmor,  Jr., 
on  account  of  such  advancement. 

M,  Arnold^  for  the  petitioner. 

*S.  Gustine  Thompson^  contra. 

Januarjr  29,  1881.  The  Court.  When  the 
account  m  this  estate  was  before  the  Auditing 
Judge,  counsel  were  under  the  impression  that 
all  questions  relating  to  the  distributive  share  of 
A.  J.  Bucknor,  Jr.,  could  be  determined  under 
the  attachment  sur  judgment  then  pending  in  the 
Court  of  Common  Pleas.  Nothing  was  said, 
therefore,  with  regard  to  the  loans,  etc.,  alleged 
to  have  been  made  to  him  by  the  decedent ;  and, 
as  a  necessary  consequence,  the  adjudication 
awarded  to  him,  subject  to  such  attachment,  an 
aliquot  part  of  the  estate,  without  any  deduction 
whatever. 

Subsequently  counsel,  apprehending  that  the 
decree  thus  entered  would  be  conclusive,  upon 
the  trial  of  the  attachment  as  to  the  amount  of 
the  share,  presented  a  petition  alleging  the  exist- 
.ence  of  claims  on  the  part  of  the  estate  against 
the  distributee,  and  askmg  that  the  adjudication 
might  be  opened  so  far  as  to  leave  the  question 
of  amount  unembarrassed  by  anv  technicality 
when  the  matter  should  come  before  the  Court 
of  Common  Pleas — the  attachment  in  that  court 
having  preceded  the  adjudication. 

The  allegations  of  die  petition  having  been 


admitted  by  demurrer  (see  report,  7  W.  N.  C 
470),  we  were  of  opinion,  that,  while  the  appli- 
cation did  not  come  within  the  Act  of  1840,  it 
would  be  inequitable  to  permit  a  decree  of  dis- 
tribution so  made  to  preclude  proof  of  the  facts, 
and  an  ascertainment  of  the  amount  actually 
due  the  distributee.  The  prayer  of  the  petition 
was  therefore  granted,  and  a  decree,  prepared 
by  counsel  for  the  accountants,  and  not  objected 
to  by  counsel  for  the  attaching  creditors,  was 
entered,  no  point  being  made  as  to  the  exdu- 
siveness  of  our  jurisdiction  with  regard  to  the 
matters  involveo. 

This  question  is  now  presented  for  our  con- 
sideration. 

So  far  as  advancements  are  concerned,  it  is 
clear  that  the  jurisdiction  of  the  Orphans*  Court 
is  exclusive.  At  one  time  the  law  was  supposed 
to  be  otherwise  (Earnest  v.  Earnest,  5  Rawle, 
219),  but  the  point  was  settled  in  Hollidayr. 
Ward  (7  Harris,  485). 

The  reasoning  which  led  to  this  decision  is 
equally  applicable  to  matters  of  set-off.  The 
Orphans'  Court  is  the  tribunal  required  to  make 
distribution  of  the  estates  of  decedents,  and 
clothed  with  full  power  to  determine  all  matters 
relating  thereto.  The  amount  withheld  from  a 
distributee's  share  by  reason  of  his  debt  to  the 
estate,  equally  with  amounts  advanced,  must  go 
into  the  balance  for  general  distribution,  and  be 
divided  among  all  the  parties  entided.  This 
would  be  impracticable  in  any  other  Court  than 
the  Orphans'  Court ;  and  the  only  effect  of  a 
determination  by  the  Common  Pleas  that  a  dis- 
tributee was  not  to  receive  his  share  because  he 
was  indebted  to  the  estate  in  a  sum  which  ex- 
ceeded it,  would  be,  so  far  as  other  distributees 
were  concerned,  to  require  the  filing  of  a  new 
account  by  the  executor  or  administrator,  and  a 
redistribution  to  be  made  by  the  Orphans'  Court. 
(See  Springer's  Estate,  5  Casey,  208 ;  Hughes's 
Appeal,  7  Smith,  181 ;  Achford  v,  Ewing,  i 
Casey,  213.)  The  two  cases  last  cited,  in  terms, 
assert  the  exclusiveness  of  the  jurisdiction  as  to 
all  matters  affecting  the  question  of  distribution. 

As  we  are  now  asked  to  modify  our  former 
decree,  so  far  as  it  relates  to  the  alleged  advance- 
ments, we  have  concluded,  instead  of  thus  con- 
fining the  correction,  to  do  what  we  should  have 
done  when  the  adjudications  were  opened,  viz., 
refer  the  accounts  back  to  the  Auditing  Judge  for 
the  purpose  of  hearing  the  allegations  and  proof 
with  regard  to  the  share  of  A.  j.  Bucknor,  Jr., 
and  of  ascertaining  what  amount,  if  any,  was  due 
to  him  in  respect  of  such  share  at  the  date  of  the 
original  adjudication,  or  at  any  time  prior  thereto 
after  the  death  of  the  decedent. 

Decree  accordingly. 

Opinion  by  Penrose,  J. 
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Supreme  Court. 


Jan.  '80,  162.  Janoary  31,  1 88 1, 

Horstmatm  et  aUv.  Kaufman. 
Horstmann's  Appeal. 

Constitutional  law — Debtor  aud  creditor --^At' 
tachment — Act  of  June  il,  187  g,  relative  to  the 
appointment  of  a  commissioner  to  take  testimony 
(f  fraudulent  debtors — Unconstitutionality  of 
— Art,  /.  Sec,  g  of  the  Constitution — Affidavit j 
sufficiency  of— Acts  of  July  13^  1842  ^  March 
27,  i86s,  and  March  17,  i86g — Evidence — 
Arbitrary  compulsion  and  duress  by  Courts. 

The  Act  of  June  11,  1879  (P.  L.  129)  is  unconstitutional 
and  void,  because  it  proposes  on  its  face  to  force  a  debtor 
to  forego  his  constitutional  right  under  Art.  I.  Sec.  9,  of 
the  Constitution,  of  not  being  compelled  to  give  evidence 
against  himself,  with  which  ue  Lq^lature  has  no  power 
to  interfere. 

Per  Gordon,  J.  Arbitrary  compulsion  and  duress  by 
Court  stand  on  no  higher  ground  than  the  duress  and  com- 
pulsion of  natural  persons.  In  either  case  because  of  the 
wrong  done  to  the  witness,  the  evidence  thus  produced 
cannot  afterwards  be  used  against  him. 

Certiorari  to  and  appeal  from  Common  Pleas 
No.  3,  of  Philadelphia  County. 

The  case  came  before  the  Court  below  on  a 
rule  to  show  cause  why  a  commissioner  should 
not  be  appointed  under  the  Act  of  June  11, 
1879  (P-  L«  129,)  to  take  the  testimony  of  the 
defendant  and  others.  Charles  J.  Horstmann, 
Otto  Von  Hein  and  Gustavus  Walter,  trading  as 
Horstmann,  Von  Hein  &  Co.  obtained  a  judg- 
ment, September  20, 1879,  against  Charles  Kauf- 
man of  June  Term,  1879,  No.  850,  on  which  a 
fi,  fa.  issued  upon  the  same  day,  to  which  the 
slieriff  returned  nulla  bona.  An  affidavit  was 
then  filed  by  the  plaintiff  as  follows: — 

"  Gustavus  Walter,  being  duly  sworn  accord- 
ing to  law,  deposes  and  sa)'s,  that  he  is  a  judg- 
ment-creditor of  Charles  Kaufman,  the  defend- 
ant in  the  above  cause,  and  that  he  is  a  member 
of  the  firm  of  Horstmann,  Von  Hein  &  Co.,  the 
plaintifis  therein,  and  that  he  has  reason  to  be- 
lieve that  the  said  defendant  has  property,  rights 
in  action,  stocks,  moneys  or  evidences  of  debts, 
which  the  said  defendant  fraudulently  conceals 
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and  refuses  to  apply  to  the  payment  of  his 
debts. 

Sworn  to  and  subscribed  1 

1879.  J 

A.  H.  Nones, 
Notary  Public,  486  Broadway,  N.  Y. 

On  November  12,  1879,  on  motion  of  counsel 
for  the  plaintiff,  a  rule  on  the  defendant  return- 
able on  the  15th,  was  granted  to  show  cause  why 
a  commissioner  should  not  be  appointed  to  take 
testimony.  After  a  hearing  the  Court  discharged 
the  rule,  Finletter,  J.,  delivering  the  follow- 
ing opinion : — 

"The  very  able  argument  of  the  counsel  for 
defendant  has  left  scarcely  a  doubt  on  our  minds 
as  to  the  unconstitutionality  of  the  Act.  We 
are  not,  however,  called  upon  to  decide  this 
question,  inasmuch  as  we  are  compelled  to  refuse 
the  rule  on  other  grounds.  The  Act  must  be 
construed  in  conformity  with  the  construction 
given  to  the  Act  to  which  it  is  a  supplement. 
The  affidavit  should,  therefore,  set  out  th3  facts 
which  warrant  the  belief  that  the  defendant  has 
property,  etc.,  and  also  the  facts  which  warrant 
the  averment  of  fraudulent  concealment."  (Re- 
ported 8  Weekly  Notes,  73.) 

The  plaintiff  took  this  certiorari  and  appeal, 
assigning  for  error,  the  order  of  the  Court  dis- 
charging the  rule. 

Sharp  (Alleman,  with  him),  for  the  appellant. 

Thetitleofthe  Act  of  June  11,  1879,  complies 
with  the  requirements  of  Art.  III.  Sec.  3,  of  the 
Constitution.  The  Act  of  1879  is  entitled  '*  A 
supplement  to  an  Act  approved  March  17,  1869, 
entided  *An  Act  relative  to  fraudulent  debtors.'  " 
The  subject  of  the  Act  of  1879  is  germane  to 
the  subject  of  the  original  Act,  and,  therefore, 
within  the  article  of  the  Constitution. 

In  re  Petition  of  First  Presbyterian  Church  of  Pitt^ 

burgh,  6  Weekly  Notes,  421. 
State  Line  R.  K.  Co.'s  Appeal,  27  Sm.  429. 
Allegheny  County  Home's  Appeal,  lb.  77. 

The  Act  of  1879  is  not  in  violation  of  Sec.  8 
of  the  Declaration  of  Rights,  which  was  aimed  at 
an  abuse  of  power  entirely  different  from  the 
power  given  by  this  Act.  The  Declaration  of 
Rights  is  nearly  identical  in  words  and  quite 
identical  in  meaning  with  Art.  IV.  of  the  Con- 
stitution of  the  United  States,  the  purpose  of 
which  was  to  prevent  the  issue  of  general  crimi- 
nal warrants,  under  which  in  England  parties  were 
arrested  without  being  named  therein. 

Story  on  the  Constitution,  {  1895  (c^>  >833). 

The  process  given  by  the  Act  of  1879  is  the 
common  law  writ  of  subpoena.  The  objection  that 
the  Act  violates  Section  IX.  of  the  Bill  of  Rights 
which  provides  that  **  in  criminal  prosecutions  the 
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accused  cannot  be  compelled  to  give  evidence 
against  himself  is  without  force  because : — 

(i)  The  witness  has  his  conmion  law  privilege 
of  refusing  to  answer  where  such  answer  will 
have  a  tendency  to  expose  him  to  a  penal  lia- 
bility, to  any  kind  of  punishment,  or  to  a  crimi- 
nal charge. 

I  Greenleaf  on  Evidence,  sec.  451. 
Regina  v,  Garbett,  i  Dennis  C.  C.  236. 

Where  the  answer  is  made  under  a  compulsory 
statute  requiring  the  witness  to  disclose  his  crime, 
such  disclosures  cannot  be  used  against  him  in  a 
criminal  prosecution,  and  therefore  he  cannot 
decline  to  answer. 

U.  S.  V,  Prescott,  2  Dillon  C.  C.  405. 
In  re  Brooks,  $  Pac.  L.  R.  191. 

(2)  He  has  ample  protection  under  the  Act 
•July  22,  1842,  Sec.  22  (Purd.  Dig.  53,  pi.  70), 
which  provides  in  substance  that  no  person  shall 
be  excused  from  answering  as  a  witness  in  rela- 
tion to  the  fraudulent  concealment  of  property, 
but  no  answer  given  by  him  shall  be  used  against 
him  in  any  other  suit  or  prosecution. 

The  constitution  does  not  protect  a  man  from 
giving  evidence  affecting  his  property  rights,  or 
the  Act  of  March  27,  1865,  Sec.  i  (Purd.  Dig. 
624,  pi.  13)  would  be  unconstitutional.  This  no 
one  would  claim.  The  argument  of  the  other  side 
is  fully  answered  by  the  practice  under  the  Bank 
nipt  Act  of  1867  where  there  was  no  provision 
that  disclosures  made  by  a  bankrupt  upon  his 
examination  should  not  be  used  against  him  in  a 
criminal  prosecution,  and  yet  it  has  been  held 
that  the  bankrupt  could  not  refuse  to  answer  any 
question  concerning  fraudulent  concealment  of 
property. 

This  Act  has  been  held  to  be  constitutional  in 
Loewi  V.  Haednck,  8  Weekly  Notes,  70. 
Dorf  r.  Matthews,  36  Leg.  Int.  372. 
Cox  V.  Walton,  8  Weekly  Notes,  36a 

The  Court  below  discharged  this  rule  on  the 
express  ground  that,  in  conformity  with  the 
practice  under  the  Act  of  March  17,  1869,  to 
which  this  Act  is  a  supplement,  the  affidavit  must 
set  out  the  facts  upon  which  the  plaintiff  has  rea- 
son to  believe  that  defendant  has  acted  fraudu- 
lently. But  this  Court  has  since  decided  that  an 
affidavit  in  the  words  of  the  Act  of  1869  is  suffi- 
cient. 

Sbarpless  r.  Ziegler,  8  Weekly  Notes,  190. 

Mayer  Sulzberger^  for  the  appellee. 

The  Act  of  June  11,  1879,  is  unconstitutional 
because — 

(i)  It  does  not  clearly  express  its  subject  in 
its  tide,  as  required  by  Art.  III.  Sec.  3,  of  the 
Constitution.  It  is  not  a  supplement  to  the 
Act  of  March  17,  1869,  as  its  title  professes,  for 
that  Act  was  only  to  authorize  the  commence- 
ment of  an  action  by  attachment  instead  of  by 
summons,  and  it  is  not  germane  to  that  object. 
It  is  rather  a  supplement  to  the  Act  of  1836  pro- 
viding for  bills  of  discovery. 


(2)  Because  it  is  in  violation  of  Art.  L  Sec  9 
of  the  Constitution,  which  provides  that  ''aman 
cannot  be  compelled  to  give  evidence  against 
himself.'' 

The  authorities  cited  on  the  other  side  to  show 
the  constitutionality  of  the  Act  are  not  judgments 
of  Coiurts  of  last  resort.  It  is  well  established 
tliat  a  statute  making  parties  witnesses  against 
themselves  cannot  be  construed  to  con^l  them 
to  disclose  facts  which  would  subject  them  to 
criminal  punishment. 

Cooley  on  Constitutional  Limitations,  {  394. 
Broadbent  v.  The  State,  7  Md.  416. 

In  order  to  compel  a  man  to  testify  against 
himself  the  statute  must  exempt  him  from  crimi- 
nal prosecution. 

Wharton's  Criminal  Law,  {  808. 

If  the  Act  is  constitutional,  it  involves  the 
abandonment  of  our  present  system  of  procedure 
and  the  adoption  in  lieu  thereof  of  the  inquisi- 
torial system  of  the  civil  law.  It  enables  a 
plaintiff  to  compel  a  defendant  to  criminate  him- 
self and  others  in  an  ex  parte  proceeding. 

To  the  contention  that  a  perfect  analogy  is  to 
be  found  in  the  practice  under  the  bankrupt  Act 
of  1867,  it  is  a  sufficient  answer  to  say  that  prac- 
tice under  that  Act  was  not  uniform.    On  die 
contrary,  it  was  held  in  two  cases  that  a  bank- 
.  j-upt  could  not  be  compelled  to  answer  when  his 
answer  would  criminate  himself. 
In  re  Koch,  i  B.  R.  549. 
In  re  Patterson,  I  Id.  125. 

The  Acts  of  1842  and  1879  ^^  ^^^  ^  ^ 
analogous,  because  the  proceeding  under  the  for- 
mer is  a  judicial  act,  whereas  in  the  latter  the 
discretion  of  the  plaintiff  sets  the  procedure  in 
motion.  It  is  fatal  to  the  constitutionality  of 
the  Act  that  the  answers  of  the  defendant  naj 
expose  him  to  a  criminal  prosecution,  for  the 
alleged  acts  of  the  defendant  are  the  very  ads 
made  misdemeanors  by  sections  130,  13I1  asd 
132  of  the  Penal  Code  of  i860. 
Henry  Emery's  Case,  107  Mass.  172. 
Galbraith  v,  Eichelberger,  3  Yeates,  515. 

While  it  is  true  that  an  affidavit  in  the  words 
of  the  Act  of  1869  has  been  held  valid,  yet  tha: 
affidavit  swears  to  a/ar/,  and  not  to  an  9ti^ 
or  mere  beliefs  and  gives  security  for  any  injus- 
tice done  under  it. 

This  appeal  is  in  effect  an  application  to  this 
Court  to  issue  a  mandamus  to  the  Court  bdo* 
commanding  it  to  appoint  a  commissioner. 

February  14,  1881.  The  Court.  In  Shaip- 
less  V.  Ziegler  (%  W.  N.  C.  190),  we  held  tbar 
under  the  Act  ot  1 7th  of  March,  1 869,  where  the 
affidavit  followed  in  general  terms  the  wording 
of  the  statute,  it  was  a  sufficient  warrant  to  the 
prothonotary  to  issue  the  writ  of  attaduncot, 
and  that  the  Court  had  no  power  to  quash  soch 
writ,  though  it  might,  on  proper  cause  shown, 
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dissolve  such  attachment  so  far  as  it  affected  the 
goods  of  the  debtor  seized  under  it.  We  also 
called  attention  to  the  obvious  distinction  ij>  this 
respect,  between  this  Act  and  that  of  Jmy  13, 
1842,  in  that,  whilst  the  attachment  directed  by 
the  latter  can  be  issued  only  after  judicial  con- 
sideration, the  writ  authorized  by  the  former 
issues  from  the  prothonotary  as  a  ministerial  act. 
The  Act  under  consideration,  June  11,  1879 
(P.  L,  129),  would  seem  in  this  respect  to  be 
of  the  same  character  as  that  of  1869.  All  that 
is  required  of  the  Court  is,  that  upon  filing  the 
prescribed  affidavit,  it  shall  appoint  a  commis- 
sioner, an  act  purely  ministerial.  Indeed,  even 
this  may  be  dispensed  with,  if  there  be  a  standing 
commissioner,  for  the  Act  does  not  require  that 
such  ofificer  be  appointed  specially  for  the  case 
in  hand. 

Whilst,  therefore,  the  correctness  of  the  decree 
in  this  case  is  admitted,  we  cannot  agree  with 
the  Court  below  that,  admitting  the  validity  of 
the  Act,  the  affidavit  was  insufficient  to  support 
the  motion  to  appoint  a.  commissioner.  The 
affidavit  is  in  the  words  of  the  statute,  which  is 
all  that  seems  to  be  required ;  no  such  thing  as 
judicial  discretion  is  left  to  the  Court,  it  is  made 
the  mere  minister  of  the  creditor.  The  plaintiff 
in  the  execution  is  clothed  with  the  sole,  unre- 
strained, and  unlimited  power  to  call  before 
himself  and  his  commissioner  the  defendant 
with  his  books  and  papers,  and  then  and  there  at 
his  own  good  pleasure  examine  him  and  them 
without  rule,  restraint,  or  supervision,  and  with- 
out limitation  as  to  time  or  manner.  What 
questions  shall  be  asked,  how  they  shall  be  asked, 
what  books  and  papers  shall  be  produced,  and, 
how  they  shall  be  examined,  how  long  the  unfor- 
tunate debtor  may  be  detained  and  when  dis- 
charged, of  all  these  the  creditor  is  made  the 
sole  judge,  and  the  Court  of  Common  Pleas  is 
but  his  minister  to  enforce  his  behests  by  sub- 
poenas and  attachments. 

With  all  this  power  the  execution-plaintiff 
clothes  himself  by  the  mere  act  of  filing  an  affi- 
davit **that  he  has  reason  to  believe  that  said 
judgment  debtor  has  property,  rights  in  action, 
stocks,  moneys  or  evidences  of  debt,  which  he 
fraudulently  conceals  and  refuses  to  apply  to  the 
payment  of  his  debts."  And  when  he  is  so  clad 
with  this  power,  whether  he  will  use  it  discreetly 
and  properly,  or  arbitrarily  and  improperly, 
rests  altogether  with  himself.  A  more  ingenious 
inquisitorial  device  to  squeeze  the  last  ^thing 
from  the  wretched  debtor  was  never  before 
devised,  and  for  its  complete  perfection  it  needs 
but  the  boot  and  thumbscrew. 

Dropping,  however,  the  question  whether  the 
Legislature  can  constitutionally  invest  one  citizen 
with  a  power  so  arbitrary  and  so  irresponsible 
as  that  found  in  this  statute,  over  a  fellow-citizen, 


and  whether  a  Court  may  be  so  far  disrobed  of 
its  judicial  functions  as  to  be  made  the  mere 
tool  of  the  creditor,  there  are,  nevertheless, 
some  rights  possessed  by  the  debtor,  which  even 
the  law-making  power  is  bound  to  respect. 

One  of  these  rights  is,  that  he  shall  not  be 
compelled  to  give  evidence  that  may  be  used 
against  him  in  a  criminal  prosecution,  in  other 
words,  he  may  not  be  compelled  to  do  that 
which  may  criminate  himself.  The  framers  of 
the  Act  of  1842  were  careful  to  provide  that  no 
answer  which  the  defendant  was  required  to 
make  as  a  witness  should  be  used  against  him  in 
any  other  suit  or  prosecution.  But  this  Act  of 
1879  makes  no  provision  of  that  kind,  and  yet, 
as  has  been  well  shown  by  the  learned  counsel 
for  the  defendant,  the  initial  proposition  is  to 
compel  the  debtor  to  reveal  that  which  is  made 
a  misdemeanor  by  the  Crimes  Act  of  i860.  This 
cannot  be  done.  (Galbreath  v.  Eichelberger,  3 
Yeates,  515).  And  as  this  enactment  proposes 
on  its  face  to  force  the  debtor  to  forego  a  consti- 
tutional right,  with  which  the  Legislature  has  no 
power  to  interfere,  it  is  utterly  void  and  worth- 
less. No  such  attempt  has  ever  heretofore  been 
made  in  Pennsylvania,  and  it  is  to  no  purpose 
to  refer  to  the  Act  of  1842,  for  that  Act  leaves 
the  option  with  the  defendant.  He  may  verify 
his  allegations  by  his  affidavit,  but,  if  he  does  so, 
he  submits  himself  as  a  witness  and  may  be  ex- 
amined by  the  complainant.  Even  then,  when 
he  thus  voluntarily  submits  himself,  the  Act  pro- 
tects him  in  that  it  not  only  prohibits  the  use 
of  the  evidence  so  given  from  being  used  in  any 
prosecution,  but,  also,  in  any  suit  against  him. 
(Uhler  r.  Maulfair,  11  Har.  481.)  The  Act  of 
27  March,  1865,  is  still  less  to  the  point,  for  it 
certainly  does  not  follow,  that  because  a  party 
in  a  civil  suit  may  use  his  adversary  as  a  witness, 
he  may  therefore  compel  him  to  testify  to  that 
which  would  criminate  himself.  His  rights  as  a 
witness  remain,  though  the  right  to  refuse  to 
testify,  which  he  formerly  had  as  a  party,  is  taken 
away.  The  argument,  therefore,  based  on  this 
Act  is  not  sound ;  but,  the  counsel  for  the  plain- 
tiff argues,  and  cites  a  number  of  authorities  to 
prove,  that  where  a  witness  answers  under  a 
compulsory  order  of  the  Court,  such  answers 
cannot  be  used  against  him,  and  hence  without 
a  statutory  provision  he  is  sufficiently  protected. 
This  is  true,  and  for  the  very  reason  that  he 
answers  under  an  arbitrary  compulsion,  to  which 
he  ought  not  to  have  been  subjected.  (Regina  v. 
Garbet,  i  Denison's  Cr.  C.  236.)  In  this  case 
it  was  held,  that  statements  made  by  a  witness 
after  he  had  appealed  to  the  Court  to  be  excused 
from  making  such  statements,  cannot  be  admitted 
to  prove  him  guilty  of  a  crime ;  that  such  state- 
ments must  be  regarded  as  given  under  compul- 
sion and  duress,  upon  die  same  principle  that 


Digitized  by 


Google 


5i6 


WEEKLY  NOTES  OF  CASES. 


confessions  not  free  and  voluntary  cannot  be 
received  to  affect  the  defendant. 

It  is  thus  manifest,  that  arbitrary  compulsion 
and  duress  by  a  Court,  stand  on  no  higher 
ground  than  the  duress  and  compulsion  of 
natural  persons.  In  either  case  because  of  the 
wrong  done  to  the  witness,  the  evidence  thus 
produced  cannot  afterwards  be  used  against  him. 

As  then  the  Act  of  1879  contravenes  an  im- 
portant principle  of  the  Bill  of  Rights,  it  must  be 
regarded  as  unconstitutional  and  void. 

The  order  of  the  Court  below  discharging  the 
rule  for  a  commissioner  is  affirmed. 

Opinion  by  Gordon,  J. 


Oct.  &  Nov.  *79,  337.  Oct.  7,  1880. 

Travellers'  Insurance  Company  of  Hart- 
ford, Conn.y  V.  Heath. 

Reversal  of  judgment  after  money  paid  under  exe- 
cution-subsequent final  judgment  for  defendant 
— Right  of  defendant  to  recover  the  money  back 
in  assumpsit — Right  not  barred  by  refusal  of 
order  of  restitution^  on  reversal — Recognizance 
of  bail  in  error ^  where  writ  of  error  was  non 
prossedy  effect  of. 

The  rule  that  money  collected  by  execution  cannot  be 
recovered  back,  though  not  lawfully  due,  does  not  apply 
where  the  judgment  on  which  the  execution  issued  was 
subsequently  reversed  on  writ  of  error,  and  a  second  trial 
resulted  in  a  judgment  for  the  defendant.  In  such  case 
assumpsit  will  lie  to  recover  back  the  money  so  paid. 

The  fact  that  the  Supreme  Court  in  reversing  the  judg- 
ment refused  to  award  an  order  of  restitution,  is  not  a 
bar  to  such  action. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

Assumpsit,  by  John  Heath,  against  the  above- 
named  corporation,  to  recover  back  money  paid 
under  an  execution  upon  a  judgment  which  was 
subsequently  reversed  by  the  Supreme  Court. 

The  facts  of  this  case  were  as  follows;  In 
July,  1870,  the  Travellers'  Insurance  Company 
of  Hartford,  Conn.,  a  corporation  incorporated 
by  the  Ler^islature  of  Connecticut,  appointed  one 
Thome,  of  the  city  of  Pittsburgh,  to  be  their 
agent  for  the  west  part  of  the  State  of  Pennsyl- 
vania during  the  pleasure  of  the  officers  of  said 
company,  and  said  Thome  gave  bond  to  the 
company  in  $5000,  with  the  plaintiff  Heath,  and 
another,  as  sureties  thereon,  conditioned  for  the 
prompt  payment  by  Thome  to  the  company  of 
all  premiums  and  other  moneys  of  the  company 
to  be  received  by  him,  and  for  the  due  perform-, 
ance  of  his  duties  as  agent.  Thome  having  sub- 
sequently failed  to  pay  over  moneys  so  collected 
by  him,  the  company,  in  January,  1873,  brought 


suit  on  the  bond  against  him  and  the  sureties,  in 
the  Common  Pleas  No.  2,  of  Allegheny  County, 
and  recovered  a  verdict  and  judgment  against  said 
defendants  for  1 1 847 .08.  The  principal  ground 
of  defence  in  said  action  was  that  the  corpora- 
tion-plain  tifif  had  not  complied  with  the  statute 
law  of  Pennsylvania  relating  to  foreign  insur- 
ance companies,  and  therefore  had  no  status  to 
maintain  the  action.  The  Court  below  declined 
so  to  hold,  and  the  cause  was  removed  to  the 
Supreme  Court  by  writ  of  error,  the  defendants 
entering  a  recognizance  in  order  to  effect  a  su- 
persedeas. This  writ  of  error  was  non  prossed 
to  Octoberand  November  Term,  1874,  and,  upon 
the  return  of  the  record  to  the  Court  below,  a 
6.  fa.  was  issued  against  the  defendants,  to  which 
the  sheriff  returned,  **  Money  made;  paid  by  John 
Heath."  Subsequently  another  writ  of  error  was 
sued  out,  to  October  and  November  Term,  1875, 
upon  which  the  Supreme  Court,  holding  that  the 
company  had  no  status  to  maintain  the  action, 
reversed  the  judgment  of  the  Court  below,  and 
awarded  a  venire  fcu:ids  de  novo.  (Reported  30 
Sm.  28.)  Heath  thereupon  presented  a  petition 
to  the  Supreme  Court,  asking  for  an  order  of 
restitution,  which  was  refused  by  the  Court.  On 
the  second  trial  the  Court  below  ruled,  in  accord- 
ance with  the  opinion  of  the  Supreme  Court, 
that  the  company  could  not  recover,  and  a  ver- 
dict and  final  judgment  were  entered  for  de- 
fendants. 

Heath  thereupon  brought  this  action  of  assump- 
sit against  the  Insurance  Company  to  recover 
back  the  sum  so  paid  by  him,  and  declared  in 
the  common  counts  for  money  had  and  received, 
etc.  Upon  the  trial,  before  Collier,  J,,  the 
defendant  offered  to  prove  that  the  money  for 
which  this  suit  was  brought  was  paid  by  Heath 
on  account  of  moneys  belonging  to  the  defend- 
ant received  by  Thome  as  their  agent  and  not 
paid  over  by  him,  for  which  Heath  was  liable  as 
surety  under  the  condition  of  his  bond.  Ob- 
jected to;  objection  sustained.  (loth  assignment 
of.  error.) 
The  defendant  presented  the  following  points: 
(i)  That  a  ])ayment  without  compulsion  is  a 
voluntary  payment,  and  if  they  find  the  alleged 
payment  by  Heath  to  have  been  made  with- 
out compulsion  they  must  find  for  defendant 
Affirmed, 

(2)  That  compulsion  in  this  case  imder  the 
evidence  would  be  a  levy  upon  the  property  of 
said  Heath,  and  a  payment  by  him  to  relieve  \\^ 
property  from  the  levy ;  and  if  no  such  levy  was 
made,  and  he,  without  that,  paid  the  debt,  your 
verdict  must  be  for  defendant.  Refused,  (ist 
assignment  of  error.) 

(3)  That  the  return  of  the  sheriff,  "Monff 
made ;  paid  by  John  Heath,"  implies  a  volun- 
tary payment,  and  that  the  return  of  the  sheriff 
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being  of  record  is  conclusive,  and  John  Heath 
cannot  recover  in  this  case.  Refused,  (2d  assign- 
ment of  error. ) 

(4)  That  by  the  bond  dated  July  25,  1870, 
the  said  plaintiff,  John  Heath,  in  equity  and 
good  morals,  undertook  to  pay  to  the  Travellers* 
Insurance  Company  the  very  moneys  that  he 
has  paid,  to  wit :  such  moneys  as  Robert  Thome 
should  receive  as  their  agent  after  the  date  of 
said  bond,  and  not  pay  aver^  and  if  the  jury  find 
that  the  moneys  paid  by  John  Heath  are  such 
moneys,  then  he  cannot  recover.  Refused,  (3d 
assignment.) 

(5)  That  the  entering  into  the  recognizance 
for  writ  of  error  to  Supreme  Court  by  John 
Heath  was  a  voluntary  undertaking  by  him  \  and, 
according  to  the  condition  thereof,  he  agreed  to 
pay  if  the  writ  was  not  prosecuted  with  effect ; 
and  I  now  instruct  you  that  as  that  writ  was  not 
prosecuted  with  effect,  and  the  money  he  sub- 
sequently paid  was  the  condemnation  money, 
and  costs  as  therein  provided,  he  cannot  in  this 
action  recover  the  money  so  paid.  Refused. 
(4th  assignment.) 

(6)  That  if  the  jury  find  the  moneys  paid  by 
Heath  to  have  been  paid  after  the  first  writ  of 
error  in  Supreme  Court  was  non  prossed,  the 
reversal  of  the  judgment  and  all  subsequent  pro- 
ceedings cannot  aid  Heath  in  recovering  the 
money  back.     Refused,  (7th  assignment.) 

(7)  The  plaintiff,  John  Heath,  having  failed 
to  prosecute  this  writ  of  error  with  effect,  in 
pursuance  of  the  recognizance  taken  June  17, 
1874,  in  No.  177,  October  and  November  Term, 
1874,  of  the  Supreme  Court  of  Pennsylvania  for 
the  Western  District  of  Pennsylvania — which 
recognizance,  and  the  records  of  the  case  in 
which  it  was  taken,  are  now  in  evidence — the 
said  John  Heath  became  liable  to  pay  the  con- 
demnation money  and  costs,  and  having  done  so 
cannot  recover  in  this  action  for  said  money  so 
paid.     Refused.  (5th  assignment.) 

(8)  The  said  John  Heath,  at  No.  9,  October 
and  November  Term,  1875,  of  the  Supreme 
Court  of  Pennsylvania,  having  applied  for  a  writ 
or  order  of  restitution  as  per  his  petition  in 
evidence,  which  order  of  restitution  against  the 
defendant  company  was  refused,  and  it  being 
for  the  same  money  for  which  this  action  was 
brought,  the  plaintiff  cannot  recover.  Refused, 
(6th  assignment.) 

(9)  Under  all  the  evidence  in  the  case  the 
plaintiff  cannot  recover.  Refused,  (8th  assign- 
ment.) 

The  Court  charged  the  jury,  inter  alia^  as 
follows:  "Now,  if  Mr.  Heath  paid  that  money 
voluntarily,  without  any  execution  having  been 
issued  against  him,  or  without  any  threat  of  exe- 
cution, he  could  not  recover  it  back  here ;  but 
if  he  knew  the  execution  was  issued,  and  that 


his  property  was  bound,  and  there  might  be  a 
levy  made,  and  he  be  forced  to  pay  the  money, 
then  if  he  should  go  and  pay  it,  that  would  not 
be  a  voluntary  payment;  it  would  be  compul- 
sory." (9th  assignment.) 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error  the 
rejection  of  its  offer  of  testimony,  the  answers  to 
points,  and  the  portion  of  the  charge  quoted,  as 
above  indicated. 

D,  T,  Watson  and  S,  M,  Raymond,  for  the 
plaintiff  in  error. 

Assumpsit  cannot  be  maintained  in  this  case. 
The  record  does  not  show  that  the  payment  was 
a  compulsory  one;  the  return  *' money  made; 
paid  by  John  Heath,*'  does  not  show  that  a  levy 
was  made,  and  it  is  consistent  with  a  voluntary 
payment.  The  mere  fact  that  a  fi.  fa.  issued  is 
insufficient  to  shift  the  burden  of  proof,  which 
was  on  plaintiff,  to  show  that  the  payment  was 
compulsory. 

Colwell  V,  Peden,  3  Watts,  327. 

AUentown  v,  Saegcr,  8  Har.  421. 
But  if  it  were  compulsory,  money  paid  on 
execution  cannot  be  recovered  back  in  assumpsit, 
though  not  lawfully  due. 

Federal  Ins.  Co.  v,  Robinson,  I  Nor.  359. 

Finnel  v.  Brew,  2  Weekly  Notes,  622. 
The  refusal  by  the  Supreme  Court  of  the  writ 
of  restitution,  on  the  reversal  of  the  judgment, 
was  conclusive  against  the  plaintiff's  claim  to 
recover  back  the  payment. 

Breading  v,  Blocher,  5  Cas.  34^. 

Harger  v.  Commissioners,  2  Jones,  251. 

Thome  and  Heath  v,  Ins.  Co.,  30  Sm.  28. 

Our  offer  should  have  been  admitted  to  show 
that  the  money  was  ex  ceqiM  et  bono  the  money 
of  the  insurance  company,  which  they  had  an 
equitable  right  to  retain,  as  against  the  plaintiff, 
after  they  had    once    received    it  from  him, 
although,  owing  to  a  technicality,  they  were 
incompetent  to  sue  for  it. 
Barr  v,  Craig,  2  Dal.  151. 
Haldane  v,  Duche,  Ibid.  176. 
We  also  had  the  right  to  retain  the  money, 
under  the  terms  of  the  plaintiffs  recognizance, 
as  bail  in  error,  on  the  first  writ  of  error  which 
was  not   ''prosecuted  with    effect,"   but    non 
prossed. 

W,  S.  Purviance  and  H,  W.  Weir,  for  de- 
fendant in  error. 

Assumpsit  will  lie  where  money  has  been  re- 
ceived under  a  judgment  which  has  been  reversed, 
or  where  the  Court  had  no  jurisdiction. 
Duncan  v,  Kirkpatrick,  13  S.  &  R.  294. 
Newdigate  v.  Davy,  I  Raymond,  742. 
Marriott  v,  Hampton,  2  Esp.  N.   P.  Rep.  546-^, 
note. 

October  18,  1880.  The  Court.  After  re- 
versal of  the  judgment  obtained  by  the  present 
plaintiff  in  error  against  Robert  Thome  and  his 
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sureties,  it  was  finally  determined,  on  the  second 
trial,  in  accordance  with  the  judgment  of  this 
Court  (reported  in  30  P.  F.  Smith,  15),  that  the 
insurance  company  had  no  right  to  recover  the 
amount  of  the  premiums,  etc.,  for  which  suit 
was  brought,  for  the  reason  that  the  company, 
during  the  time  that  Thome,  acting  as  its  agent, 
collected  the  same,  was  doing  business  within 
this  Commonwealth  in  direct  contravention  of 
the  law  relating  to  foreign  insurance  companies. 
It  was  held  in  that  case  that  the  Legislature  had 
a  clear  right  to  prescribe  the  conditions  uilder 
which  foreign  corporations  may  do  business  in 
this  State,  and  the  mode  of  appointing  and 
qualifying  their  agents ;  and  that  actions  based 
upon  transactions  prohibited  by  the  statute  can- 
not be  maintained  in  our  courts.  The  general 
principle  underlying  the  decision  is  that  courts 
will  not  aid  a  party  in  an  action  grounded  on  an 
immoral  or  illegal  act;  and  it  is  right  that  it 
should  be  so,  because  if  foreign  insurance  com- 
panies were  aided  by  our  courts  in  gathering  the 
fruits  of  their  illegal  acts,  done  in  palpable  vio- 
lation of  the  statute,  it  would  soon  become  prac- 
,  tically  a  dead  letter  as  to  many  of  them. 

For  the  reasons  stated,  it  was  thus  definitely 
settled  that  the  Travellers'  Insurance  Company 
had  no  legal  claim  upon  the  bond  against  either 
Thome  or  his  sureties  for  the  premiums  collected 
by  him ;  and  it  is  difficult  to  understand  upon 
what  principle  of  equity  or  sound  morality  the 
company  could  claim  to  collect  and  retain,  as 
against  one  of  the  sureties,  money  which  repre- 
sented the  fniit  of  illegal  transactions. 

The  first  writ  of  error,  sued  out  by  Thome  and 
his  sureties,  was  non  prossed  by  this  Court  in 
1874,  whereupon  the  record  was  remitted  and 
an  execution  was  issued,  upon  which,  according 
to  the  sheriffs  return,  the  money  was  collected 
from  John  Heath,  one  of  the  siu-eties.  An  alias 
writ  of  error  was  then  purchased,  and  upon  it, 
in  1875,  the  judgment  was  reversed,  and  a 
venire  facias  de  novo  awarded.  The  new  trial 
resulted  in  a  verdict  and  final  judgment  in  favor 
of  Thome  and  his  sureties,  as  above  stated.  The 
present  action  was  then  brought  by  John  Heath 
to  recover  back  the  money  which  he  was  com- 
pelled to  pay  on  the  execution,  and  to  which, 
according  to  the  final  judgment  of  the  Court, 
the  defendant-company  had  no  legal  claim. 

The  first  assignment  of  error  is  the  refusal  of 
the  Court  to  charge — "  That  compulsion  in  this 
case  under  the  evidence  would  be  a  levy  upon 
the  property  of  Heath  and  a  payment  by  him  to 
relieve  his  property  from  the  levy ;  and  if  no 
such  levy  was  made,  and  he  without  that  paid 
the  debt,  the  verdict  must  be  for  the  defendant." 
The  second  is  the  refusal  of  the  Court  to  charge 
— *'  That  the  retum  of  the  sheriff,  '  money  made, 
paid  by  John  Heath,'  implies  a  voluntary  pay- 


ment, and  that  the  retum  of  the  sheriff  being  of 
record  is  conclusive,  and  John  Heath  cannot 
recover  in  this  case." 

The  substance  of  the  contention  in  these  two 
assignments,  together  with  the  ninth,  is  that, 
inasmuch  as  it  does  not  appear  that  a  levy  was 
actually  made  on  the  property  of  Heath  before 
he  paid  the  money  to  the  sheriff,  the  payment 
was  voluntary,  and  therefore  he  could  not  re- 
cover. We  cannot  assent  to  this  proposition. 
The  first  writ  of  error,  by  which  the  execution 
had  theretofore  been  restrained,  was  non  prossed, 
the  execution  was  issued,  and  at  once  became  a 
lien  on  all  of  Heath's  personal  property  in  the 
county  from  the  time  it  was  placed  in  the 
sheriiTs  hands.  Heath  had  no  alternative  but 
to  pay  the  money  or  submit  to  the  seizure  and 
sale  of  his  property.  Under  these  circumstances, 
payment  of  the  money  to  the  sheriff  on  the  exe- 
cution was  not,  in  any  proper  sense  of  the  term, 
a  voluntary  payment;  on  the  contrary,  it  was 
under  stress  of  the  execution,  and  therefore  com- 
pulsory. The  learned  Judge  had  affirmed  de- 
fendant's first  point — **  That  a  payment  without 
compulsion  is  a  voluntary  payment,  and,  if  the 
jury  find  the  alleged  payment  by  Heath  to  have 
been  made  without  compulsion,  they  must  find 
for  the  defendant."  The  question  was  thns  by 
defendant's  request  submitted  to  the  jury ;  but, 
in  any  aspect  of  the  case,  there  was  no  error  in 
refusing  to  affirm  the  second  and  third  points, 
or  in  charging  as  complained  of  in  the  ninth 
assignment. 

The  third,  fourth,  and  fifth  assignments  are 
not  sustained.  The  principle  involved  in  the 
third  wafe  broadly  settled  in  Thome  et  ai,  v.  The 
Insurance  Co.  {supra) ;  nor  does  his  recogni- 
zance, entered  into  when  he  took  the  first  writ 
of  error,  or  the  nonpros  of  the  suit  stand  in  the 
way  of  his  recovery.  The  money  which  he  sedcs 
to  recover  back  was  not  collected  under  ^ 
recognizance,  but  on  the  execution  issued  on  the 
original  judgment. 

The  contention  in  the  sixth  assignment  is  that 
the  refusal  of  the  Court  to  grant  a  writ  of  resti- 
tution immediately  upon  the  reversal  of  the  fiist 
judgment  is  a  bar  to  this  action.  We  do  not 
think  so.  Restitution  is  not  always  of  right ;  it 
is  frequently  a  matter  of  grade ;  and  the  refusal 
to  grant  the  writ  before  the  second  trial  was  had, 
and  the  right  of  the  insurance  company  to  re- 
cover the  amount  of  premiums  collected  finally 
determined,  cannot  be  a  bar  to  the  present  suit 
instituted  after  the  first  was  ended.  In  Harger 
V,  Commissioners  of  Washington  Co.  (a  Jones, 
251),  it  is  said:  "Restitution  is  not  of  mere 
right;  it  is  ex  gratia;  resting  in  the  exercise  of 
a  sound  discretion ;  and  the  Court  will  not  order 
it  where  the  justice  of  the  case  does  not  caO  f<y 
it."    In  refusing  the  order  of  restitutioDy  the 
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Court  may  have  been  influenced  by  the,  fact 
apparent  on  the  record,  that  the  plaintiff  in  error 
was  guilty  of  laches  in  not  prosecuting  his  first 
writ  of  error,  and  permitting  the  same  to  be  non 
prossed,  whereby  he  lost  the  benefit  of  his  writ 
as  a  supersedeas;  but,  on  whatever  ground  it 
may  have  been  refused,  we  are  of  opinion  that 
the  refusal  at  the  time  and  under  the  circum- 
stances is  not  a  bar  to  the  present  action. 

What  has  already  been  said  is  a  sufficient 
answer  to  the  seventh  and  eighth  assignments, 
both  of  which  present  the  general  question  of 
the  right  of  the  plaintiff  below  to  recover.  The 
general  principle  undoubtedly  is  that  money 
collected  or  paid  upon  lawful  process  of  execu- 
tion cannot  be  recovered  back,  though  not  justly 
or  lawfully  due  by  the  defendant  in  the  execu- 
tion to  the  plaintiff.  Cases  in  which  the  prin- 
ciple is  recognized  are  numerous,  but  in  none  of 
them  is  the  reason  more  clearly  and  forcibly 
stated  than  in  Federal  Insurance  Company  v. 
Robinson  (i  Norris,  359).  They  are  cases  in 
which  the  judgment  on  which  the  execution 
issued  was  never  reversed  or  vacated.  Where — 
as  in  the  case  before  us — the  judgment  which 
supported  the  execution  has  not  only  been  re- 
versed, but,  on  a  re-trial,  final  judgment  has 
been  entered  in  favor  of  the  opposite  party,  the 
principle  does  not  apply.  In  Duncan  v.  Kirk- 
patrick  (13  S.  &  R.  292),  Chief  Justice  Gibson 
remarks  ''that  assumpsit  is  the  proper  action 
when  the  money  has  been  received  under  a 
judgment  which  has  been  reversed;"  but  he 
restricts  its  application  to  cases  of  reversal  with- 
out any  order  of  restitution. 

The  offer  which  is  the  subject  of  complaint  in 
the  last  assignment  was  properly  rejected. 

Judgment  affirmed. 

Opinion  by  Sterrett,  J.  Gordon,  J.,  did 
not  sit. 


Jan.  '80,  134.  Jan.  4,  1881, 

Boughton  V.  The  American  Exchange 
National  Bank. 

BiUs  and  notes — Usury — Affidavits  of  defence — 
Law  of  another  State —  (^estion  of  fact — Pre- 
cision  of  averfgient — Practice. 

The  lawt  of  another  State,  a  member  of  the  Union,  most 
be  proved  as  matters  of  fact,  henoe  an  averment  in  an 
affidavit  of  defence  of  the  law  of  another  Sute  must  be 
made  with  the  same  precision  as  the  averment  of  any  other 
fact. 

In  a  snit  upon  two  promissory  notes  hj  the  indorsee 
against  the  maker,  the  affidavit  of  defence  averred  that  the 
notes  though  dated  at  Phikdelphia  were  in  £Bict  made  in 
New  York,  that  the  notes  included  usury,  and  that,  ••  under 
the  statute  of  New  York  and  the  decisions  thereon,  the 
said  notes  are  usnnous  and  void  even  in  the  hands  of 
third  persons :" 


Held,  that  the  averment  was  insufficient  to  prevent  judg- 
ment. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia C  ounty. 

Assumpsit,  by  the  American  Exchange  National 
Bank  against  John  W.  Boughton,  upon  two  pro- 
missory notes  drawn  by  Boughton  to  the  order 
of  one  Hussey  and  by  him  indorsed.  The 
notes  were  dated  Philadelphia,  and  payable  in  ^ 
New  York. 

The  affidavit  of  defence  set  forth  '*  that  the 
two  notes  copies  of  which  are  filed  in  this  case, 
were  delivered  to  the  payee  Hussey,  doing  busi- 
ness in  New  York,  and  by  him  there  indorsed. 
That  they  were  executed  by  the  defendant,  and 
delivered  to  the  said  Hussey  in  New  York  sim- 
ply as  a  matter  of  accommodation  to  said  Hus- 
sey, and  for  the  purpose  of  renewing  two  pre- 
ceding accommodation  notes  given  to  said 
Hussey,  and  in  the  bands  of  Samuel  S.  Harris, 
banker,  at  658  Broadway,  New  York.  That  the 
said  Hussey,  in  receiving  the  two  notes  now 
sued  upon,  and  before  the  maturity  of  the  same, 
delivered  them  to  said  Harris  in  New  York  City 
in  renewal  of  the  two  preceding  notes  and  paid 
him  therefor  legal  interest  at  seven  per  cent., 
and  the  further  sum  of  twenty-five  dollars  on 
each  of  said  notes  as  usurious  interest. 

"  The  defendant  suggests  to  the  Court  that, 
under  the  statute  of  New  York  and  the  decisions 
thereon,  the  said  notes  are  usurious  and  void 
even  in  the  hands  of  third  persons." 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  having  been  made  absolute, 
the  defendant  took  this  writ,  assigning  for  error 
the  action  of  the  Court. 

Thomas  Greenbank,  for  plaintiff  in  error. 
The  law  which  governs  the  contracts  in  this  case 
is  the  lex  ioci  contractus. 

Brewster  v,  Lyndes,  2  Miles,  185. 
Under  the  Act  of  Assembly  of  New  York  of 
May  15,  1837  (Dig.  Laws  N.  Y.,  2  Fay,  371), 
the  notes  in  suit  are  void. 

Kent  V.  Walton,  7  Wend.  257. 

Eastman  v,  Shaw,  65  N.  Y.  522. 

Bank  v.  Potter,  I  Clark  Ch.  432. 

Powell  V,  Waters,  8  Cowen,  67a 

Bennet  v.  Smilh,  15  John.  355. 

Besides  these  New  York  cases,  this  Court  has 
construed  the  statute  in  question  favorably  to 
our  contention. 

Vantine  v.  Wood,  i  H.  272. 

William  W.  Montgomery  (Samuel  Wagner 
with  him),  for  defendant  in  error. 

The  question  of  usury  is  one  affecting  the 
remedy,  and  therefore  the  lex  fori  ^OM\d  govern. 

January  24,  1881.  Tkb,  Court.  The  de- 
fendant in  this  case  claims,  that,  although  the 
notes  in  suit  are  dated  at  Philadelphia,  they  are 


Digitized  by 


Google 


520 


WEEKLY  NOTES  OF  CASES.' 


payable  in  New  York,  and  he  argues  that  they 
are  to  be  governed  by  the  law  of  New  York. 
He  further  contends,  that,  by  the  law  of  that 
State,  such  securities  as  these,  although  on  their 
face  they  purport  to  be  ordinary  business  paper, 
may  be  shown  to  be  accommodation  paper,  and, 
such  being  the  fact,  that  they  are  void  by  the 
statute  law  of  New  York  as  interpreted  by  the 
Courts  of  that  State.  He  argues  that  this  con- 
sequence follows,  even  as  against  innocent  third 
parties,  who  take  them  in  the  regular  course  of 
business,  before  maturity,  for  full  value  actually 
paid  and  without  notice  of  any  taint,  if,  in  point 
of  fact,  as  between  the  original  parties,  they  were 
in  any  manner  affected  with  usury.  It  is  need- 
less to  say,  that  in  this  Commonwealth  such  a 
defence  would  not  be  listened  to,  in  any  Court 
of  justice,  if  the  transaction  were  a  Pennsylvania 
contract.  Of  course,  in  order  to  maintain  such  a 
defence  in  our  Courts  upon  the  ground  that  it  is 
a  good  defence  by  the  law  of  New  York,  it  is 
absolutely  essential,  in  an  affidavit  of  defence,  to 
aver,  and  on  the  trial  to  prove  by  competent  tes- 
timony, that  the  law  of  New  York  is  in  accord- 
ance with  the  contention.  The  question,  what 
is  the  law  of  another  country  or  State,  when  that 
law  is  set  up  in  a  litigated  cause,  is  a  pure  ques- 
tion of  fact.  "  The  established  doctrine  now  is, 
that  no  Court  takes  judicial  notice  of  the  laws  of 
a  foreign  country,  but  they  must  be  proved  as 
facts.'*  (Story,  Confl.  of  Laws,  §  637.  See 
also  I  Whart.  Law  of  Evid.  §  300,  and  §§  304  to 
312  inclusive.)  As  to  the  necessity  and  kind  of 
proof  required  in  such  cases  see  Ripple  v.  Ripple 
(i  R.  386).  The  laws  of  another  State,  a  mem- 
ber of  the  Union,  are  to  be  proved,  as  the  laws 
of  a  foreign  country.  It  is  well  settled,  that  in 
the  absence  of  proof,  the  law  of  the  State  where 
the  contract  was  made  will  be  presumed  to  be 
the  same  as  the  Uxforu  (20  P.  F.  S.  257-8,  and 
cases  cited.) 

The  defence  in  the  present  case  is  brought  be- 
fore us  in  an  affidavit  of  defence.  The  only 
averment  in  the  affidavit  upon  this  subject  is  in 
the  following  words:  "The  defendant  suggests 
to  the  Court,  that,  under  the  statute  of  New 
York  and  the  decisions  thereon,  the  said  notes 
are  usurious  and  void  even  in  the  hands  of  third 
persons."  If  this  mode  of  stating  facts  were  to 
be  used  as  to  any  ordinary  matter  of  fact,  it 
would  not  be  tolerated  as  a  sufficient  statement. 
The  averment  under  consideration  is,  at  the  best, 
a  mere  suggestion  and  not  an  assertion  of  any- 
thing. Even  if  it  were  an  assertion,  it  should  be 
very  much  more  specific  than  it  is.  No  statute 
is  quoted  either  in  words  or  by  any  statement  of 
its  substance.  No  decisions  of  any  Courts  are 
described  or  even  referred  to,  as  establishing  any 
particular  rule  of  law.  It  is  very  certain  that  no 
statute  and  no  decisions  of  New  York  ever  de- 


clared **  that  said  notes  are  usurious  and  void 
even  in  the  hands  of  third  persons,"  and  yet  this 
is  the  whole  of  the  averment.  It  cannot  be  any- 
thing jnore  than  the  opinion  of  the  affiant,  that, 
under  some  statute  of  New  York  and  the  deci- 
sions thereunder,  the  particular  notes  upon 
which  this  suit  is  founded  are  void.  But  this  is 
altogether  inadequate.  In  Peck  v,  Jones  (20  P. 
F.  S.  83)  we  held,  that  an  affidavit  of  defence 
should  aver  distinctly  every  fact  necessary  to 
constitute  a  defence ;  nothing  should  be  left  to 
inference.  There  are  many  other  cases  to  the 
same  effect.  An  affidavit  of  defence  should 
state  specifically  and  at  length  the  nature  and 
character  of  the  defence  relied  on,  and  should 
set  forth  such  facts  as  will  warrant  the  legal  in- 
ference of  a  full  and  legal  defence  to  the  plain- 
tiff's cause  of  action.  (Bryar  v.  Harrison,  i  Wr. 
233;  Woods  V,  Watkins,  4  Wr.  458.)  How 
could  the  Court  below,  or  how  could  we  deter- 
mine from  the  facts  set  out  in  this  affidavit, 
whether  the  said  notes  are  usurious  and  void  even 
in  the  hands  of  third  persons?  We  are  asked 
to  make  a  solemn  decree  to  that  effect,  but 
upon  what  information  can  we  be  permitted  to 
found  such  a  judgment?  Absolutely  none.  It 
is  too  plain  for  argument,  that  no  indictment  for 
perjury  could  be  maintained  for  the  £sdsityof 
the  averment  we  are  considering.  It  alleges  no 
fact,  and  the  opinion  which  it  expresses  may,  for 
aught  else  contained  in  the  affidavit,  be  entirely 
erroneous.  The  affidavit  of  defence  is  insuffi- 
cient, and  the  Court  was  right  in  entering  judg- 
ment for  the  plaintiff.  The  excessive  payments 
made  by  Hussey,  the  payee,  to  Harris,  the  bill 
broker,  constitute  no  defence  in  favor  of  the 
maker,  Boughton,  against  the  plaintiffi  an  inno- 
cent holder. 

Judgment  affirmed. 

Opinion  by  Green,  J. 


July,  1880,  123.  Feb.  10,  1881. 

Appeal  of  the  Trustees  of  the  University 
of  Pennsylvania. 

Will  —  Abatement  —  Annuity  —  Legetcy  —  Np 
abatement  when  founded  on  vdluabU  considera- 
tion or  in  pursuance  of  contract — Lapse-^ 
When  substitutionary  words  will  prevent-^ 
'*  Representatives,**  construction  of  word. 

In  case  of  a  will,  where  there  is  a  deficiency  after  pay- 
ment of  debts,  expenses,  and  specific  legacies^  to  pay  the 
other  legacies,  the  rule  is  generally  that  the  loss  shall  be 
borne  entirely  and  proportionally  by  those  peconiaiy 
legacies  which  are  in  their  nature  general.  An  annaity 
charged  on  the  personal  estate  is  a  general  legacy,  and  ia 
case  of  such  deficiency  must  abate  ratably  with  the  other 
general  legacies. 
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I'er  Trunkey,  J.  Where  there  is  any  valuable  con- 
sideration  for  a  lesiamentary  gift,  or  any  right  or  interest 
U  relinquished  in  consideration  thereof,  such  legacy  will 
be  entitled  to  payment  over  oiher  general  legacies  which 
are  mere  bounties. 

A  general  legacy  to  a  volunteer  will  not  be  entitled  to 
exemption  from  abatement  on  the  ground  of  its  being 
applied  to  any  particular  object  or  purpose,  unless  there 
le  clear  and  unequivocal  evidence  from  the  terms  of  the 
will  that  the  testator  intended  to  give  it  a  priority.  The 
presumption  is  against  such  intent,  and  the  onus  lies  upon 
the  party  seeking  such  priority  to  make  out  his  case  by 
clear  and  conclusive  proof. 

In  order  to  prevent  a  legacy  from  lapsing  by  the  death 
of  the  legatee  before  the  testator's  death,  such  testator  must 
in  his  will  declare  cither  expressly  or  in  terms  from  which 
it  can  be  collected  with  sufficient  clearness  what  person 
or  persons  he'intended  to  substitute  for  the  legatee  dying 
in  nis  lifetime. 

A  testator  provided  as  follows :  **  I  give  and  bequeath 
$7500  unto  A.  6.,  but  it  is  my  will  that  whatsoever 
amount  her  son  C.  D.,  shall  owe  me,  principal  and  inter- 
est, shall  be  taken  to  have  been  so  much  paid  on  account 
of  said  legacy,  and  his  notes  shall  be  handed  over  to  her 
or  her  representatives  :*' 

Ileld,  in  the  absence  of  any  other  evidence  as  to  the 
testator's  intent,  that  this  clause  did  not  contain  sufficient 
to  prevent  a  lapse  of  the  legacy  to  A«  B.  by  reason  of  her 
death  during  the  testator's  lifetime. 

Appeal  of  the  Trustees  of  the  University  of 
Pennsylvania  from  a  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  dismissing  their 
exceptions  to  and  confirming  the  adjudication  of 
the  Judge  auditing  the  account  of  the  executors 
of  Dr.  George  B.  Wood,  deceased. 

The  facts  of  this  case  as  they  appeared  at  the 
audit,  together  with  the  adjudication  of  Penrose, 
J.,  thereon,  the  exceptions  filed  thereto,  and  the 
opinion  of  Hanna,  P.  J.,  dismissing  said  excep- 
tions, are  reported  at  length,  an/^,  page  170,  etc. 
The  Trustees  of  the  University  of  Pennsylvania 
took  this  appeal,  assigning  for  error — 

(i)  The  action  of  the  Court  in  holding  that 
the  annuity  of  I2500  and  the  legacy  of  #50,000 
to  appellants  were  not  given  in  pursuance  of  a 
binding  contract  made  by  testator,  but  that  the 
same  were  voluntary  gifts,  and  decreeing  that 
they  should  abate  ratably  with  the  general  legacies. 

(2)  The  action  of  the  Court  in  holding  that 
the  legacy  of  #7500  to  Mrs.  Chamberlin  did  not 
lapse  by  reason  of  her  death  before  testator's 
death,  and  in  decreeing  the  same  to  her  admin- 
istrator for  the  use  of  her  next  of  kin. 

/.  B.  Townsend  (with  whom  was  Eli  K, 
Price)  ^  for  appellants. 

To  arrive  at  the  true  meaning  of  testator's  con- 
tract with  the  appellants,  the  subject  matter, 
situation,  and  relation  of  the  parties,  and  all  the 
attendant  circumstances  may  be  taken  into  con- 
sideration. 

2  Kenfs  Comm.  733. 

Addison  on  Contracts  (Am.  ed.),  voL  i,  {  220. 
I        Shore  V.  Wilson,  9  Q.  &  Fin.  555. 


McDonald  v.  Longbottom,  29  L.  J.  (Q.  B.),  256. 

Mumford  v,  Gething,  29  L.  J.  (C.  P.),  no. 

Carr  v,  Montefiore,  33  L.  J.  (Q.  B.),  256. 
Viewing  all  these  circumstances,  and  com- 
paring them  with  the  will,  it  is  clear  that  testator 
agreed  to  furnish,  even  after  his  death,  I2500 
annually  to  the  appellants;  and  it  was  in  pursu- 
ance of  such  contract  that  the  legacies  in  dispute 
were  left  to  appellants. 

This  contract  was  a  binding  one  on  testator. 
Where  expense  or  liability  is  incurred  on  the 
faith  of  a  voluntary  subscription,  this  constitutes 
sufl&cient  consideration  to  bind  the  promisor. 

Everhart  v.  West  Chester  R.  R.  Co.,  4  Casey,  339. 

Plank  Road  r.  Brown,  i  Casey,  Ij6. 

R.  R.  Co.  V.  Echternacht,  9  Hams,  230. 

R.  R.  Co.  V.  Bowser,  12  Wright,  29. 

Garrett  v.  R.  R.  Co.,  28  Smith,  465. 

Edinton  Academy  v,  Robinson,  I  Wright,  2IO. 

Shober  v,  P&rk,  28  Smith,  429. 

Steam^p  Co.  v.  Murphy,  6  Phila.  224. 

Caul  V,  Gibson,  3  Barr,  416. 

Chambers  v,  Calhoun,  6  Harris,  13. 

Phipps  V*  Jones,  8  Harris,  260. 

Rogers  ».  Church,  9  Casey,  264. 

Landis  r.  Royer,  9  Smith,  95. 

Cunningham  v,  Garvin,  10  Barr,  366. 

Riddle  v.  Stevens,  2  S.  &  R.  537. 

I  Hilliard  on  Contracts,  251. 

These  legacies  being,  therefore,  given  in  satis- 
faction of  a  debt,  do  not  abate  ratably  with  other 
general  legacies. 

Burridge  v,  Bradyl,  i  P.  Wms.  126. 

Blower  v.  Morret,  2  Ves.  Sr.  420. 

Davenhill  v,  Teitchen,  Amb.  244. 

Sarah  Zane's  Will,  Bright.  347,  note. 

Helfenstein's  Estate,  27  Smith,  328. 

But  independent  of  the  footing  of  a  debt  or 
contract  there  is  enough  to  show  Uiat  the  testator 
considered  certain  of  his  property  impressed  with 
a  trust  to  furnish  the  appellants  the  amoimt  of 
^2500  a  year. 

Ex  Parte  Pye,  18  Vesey,  140. 
Ellison  V.  Ellison,  6  Ves.  656. 
Richardson  v.  Richardson,  L.  R.  (3  Eq.  Cas.)  686. 
'   Morgan  v»  Malleson,  L.  R.  (10  Eq.  Cas.)  475. 

Funds  so  impressed  with  a  trust  cannot  lose 
their  character  by  being  bequeathed  by  will  and 
will  be  saved  from  lapse  or  abatement. 

Williams  on  Exec.  (6  Am.  ed.),  1 176. 

Theo.  on  Cons,  of  Wills,  459. 

Blower  v.  Morret,  2  Ves.  Sr.  420. 

Davies  r.  Bush,  I  You.  341. 

Suhlschmidt  v.  Lett,  i  Sm.  &  G.  421. 

Williamson  r.  Naylor,3  Y.  &  C.  208. 

Philips  r.  Philips,  3  Hare,  282. 

The  intention  to  give  priority  to  these  legacies 
over  others  is  clear  from  the  terms  of  testator's 
will. 

Edmonson  v.  Nichols,  10  Harris,  79. 

Mutter's  Estate,  2  Wright,  314. 

Schott's  Estate,  28  Smith,  40. 

Quain's  App)eal  (10  Harris,  5 10),  and  Williams's 
Appeal  (11  Wright,  283),  can  have  no  bearing. 
They  only  take  away  one  remedy  of  a  ground 
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landlord,  for  whom  sufficient  protection  already 
otherwise  exists. 

The  legacy  to  Mrs.  Chamberlin  lapsed  by  her 
death.  To  save  such  a  lapse  a  clear  intent  to 
make  an  alternative  or  substitutionary  gift  to 
another  party  as  legatee,  in  place  of  the  first 
named  legatee,  must  appear  in  the  will. 

Dickinson  v,  Purvis,  8  S.  &  R.  71. 

Patterson  r.  Hawthorn,  12  S.  &  R.  112. 

Ralston  9,  Wain,  8  Wright,  279. 

Gibbons  t/.  Fairlainb,  2  Cas.  217. 
The  words  of  the  will  are  not^sufficient  to  in- 
dicate such  intent. 

Sloan  V,  Hanse,  2  Rawle,  28. 

King  V.  King,  I  W.  &  S.  205. 

Reed  v.  Buckley,  5  W.  &  S.  517. 

Buckley  v.  Reed,  3  Harris,  83. 

McGill's  Appeal,  1 1  Smith,  46. 

Comfort  V.  Mather,  2  W.  &  S.  450. 

Weishaupt  v,  Brehman,  5  Binn.  115. 

Sword  r.  Adams,  3  Yeates,  34. 
The  legacy  therefore  lapsed  and  fell  into  the 
residue. 

Woolmer*s  Estate,  3  Mart.  477. 

Nyce's  Estate,  5  W.  &  S.  260. 

Loxley's  Estate,  6  W.  N.  C.  529. 
R.  Francis  Wood  and   George    W.   Biddk 
(with  them  George  BiddU)^  for  ttie  executors  of 
Dr.  George  B.  Wood. 

There  was  no  evidence  of  any  binding  con- 
tract on  the  part  of  testator  to  pay  appellants 
the  sum  of  I2500  a  year.  The  testator  was  by 
the  terms  of  the  gift  to  be  at  liberty  whenever 
his  personal  convenience  required  it  to  discon- 
tinue his  bounty,  and  of  the  propriety  of  so 
doing  he  was  the  necessarily  sole  judge. 

Nelson  v.  Von  Bonnhorst,  5  Casey,  352. 
There  is,  in  any  case,  no  evidence  of  any 
contract  of  the  testator  to  extend  beyond  his 
death. 

Th«  legacy  and  the  annuity  are  therefore 
merely  voluntary  gifts,  and  will  abate  ratably  with 
the  other  general  legacies. 

Creed  v.  Creed,  11  CI.  &  Finn.  1844. 

Heath  v.  Weston,  3  DeG.  M.  &  G.  606. 

Gaskin  v.  Refers,  L.  R.  (2  Eq.)  291. 

Simmons  t/.  Valluice,  4  Bro.  C.  C.  349. 

Apreecc  v,  Apreece,  Ves.  &  B.  365. 

Ashburaham  t^.  Ashbumham,  16  Sim.  188. 

Crowder  r.  Clowes,  a  Ves.  Jr.  449. 

Fidelity  Ins.  Co.*s  Appeal,  37  Leg.  Int.  2 

Leacroft  v,  Maynard,  i  Ves.  279. 

Fisher  v.  Brierley,  30  Beav.  267. 

Earl  of  Shaftesbuiy  v.  Dvke  of  Marlborough,  7  Sim. 
237. 
Thorn,   for    the    administrator    of   Hannah 
Chamberlin. 

The  will  of  the  testator  shows  a  clear  intent 
that  the  legacy  to  Mrs.  Chamberlin  should  not 
lapse.  In  the  same  clause  he  bequesUhed  a  legacy 
to  one  grandchild  of  Mrs.  Willis,  and  it  is  prob- 
able that  he  intended  other  grandchildren  (child- 
ren of  Mrs.  Chamberlin)  to  take  also.  This 
proposition  is  strengthened  by  the  provision  as 
to  David  Edwards's  debts  to  testator. 


The  authorities  are  clear  that  the  testator 
meant  by  the  word  "  representatives,"  next  of 
kin,  according  to  the  Statute  of  DistributioDs. 

Baines  v.  Ottey,  I  Myl.  &  K.  465. 

Walker  v,  Makin,  6  Sim.  148. 

Cotton  V,  Cotton,  2  Beav.  67. 

Styth  V.  Monro,  6  Sim.  49. 

Blagge  V,  Miles,  I  Story,  449. 

Bulmer  v.  Jay,  4  Sim.  48. 

Bridge  v.  Abbot,  3  Bro.  C  C.  187. 

Long  V.  Blackall,  3  Ves.  487. 

In  Re  Crawford's  Trusts,  2  Drewry,  234. 

Cotton  V,  Cotton,  2  Beav.  67. 

Ware  v.  Fisher,  2  Yeates,  578. 

Stook's  Appeal,  8  Harris,  349. 

Gibbons  v,  Fairlamb,  2  Casey,  217. 

Hodge's  Appeal,  37  Leg.  Int.  264. 

February  28,  1880.  The  Court.  WheAcr 
Dr.  Wood,  was  legally  bound  to  pay  the  Uni- 
versity of  Pennsylvania  the  sum  of  twenty-five 
hundred  dollars  annually,  during  his  life,  is  tm- 
necessary  to  determine.  Did  he  contract  for 
such  payments  to  be  made  after  his  death  ?  He 
proposed  to  appropriate  out  of  his  income  the 
annual  sum  of  twenty-five  hundred  dollars  to  be 
applied  by  the  trustees  to  the  support  of  an 
Auxiliary  Faculty  of  Professors  in  the  medical  d^ 
partment,  stating  he  did  so  with  some  difiBdence, 
as  he  had  no  right  to  suppose  that  the  board 
could  '<  have  so  much  confidence  in  his  disinter- 
estedness or  stability  of  purpose,  as  to  justify 
them  in  commencing  an  enterprise,  any  mis- 
direction or  failure  of  which  m^ht  in  some 
measure  compromise  the  dignity  of  the  board," 
that  he  made  ''  the  appropriation  conditional  on 
his  future  ability  to  maintain  it,  without  material 
personal  inconvenience ;"  and  pledged  himself, 
should  they  accept,  that  no  trifling  cause  shook! 
interfere  with  its  due  fulfilment  on  his  part.  The 
trustees  gratefully  accepted,  organized  the  fiu»lty, 
and  provided  that  the  professors  be  appointed 
for  one  year,  and  reappointed  annually  during 
satisfactory  service,  "so  long  as  the  plan  for  the 
establishment  of  the  Auxiliary  Faculty  of  Medi- 
cine now  adopted  shall  continue  in  operation." 
They  elected  other  professors  for  an  indefinite 
period,  but  for  this  Auxiliary  Faculty  for  one 
year.  They  understood  that  he  intended  himsetf 
to  judge  of  his  future  ability  to  make  the  annual 
payments  without  inconvenience.  His  purpose 
was  to  make  such  pa3rments.  The  trustees  be- 
lieved he  would ;  and  he  did  during  his  li£^ 
Both  parties  acted  in  accord  with  the  promise 
contained  in  the  proposition ;  but  not  a  word  ia. 
the  proposition  or  resolutions  tend  to  establish 
an  agreement,  that  he  would  provide  for  tbev 
payment  of  that  sum,  or  any  other,  annnally 
after  his  decease. 

The  nature  of  Dr.  Wood's  pledge  is  shown  bjr 
a  written  evidence,  and  that  is  the  "engagement" 
and  "agreement''  referred   to  in  his  wilL   U 
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nude  or  for  good  consideration,  on  its  face,  he 
was  under  no  moral  or  legal  obligation  to  provide 
an  annuity,  or  an  endowment  fund.  Probably 
he  contemplated  making  the  University  a  chief 
beneficiary  of  his  estate ;  he  did  not  promise  this, 
and  held  out  no  reason  for  the  trustees  to  expect 
it,  other  than  continuous  acts  of  generosity.  His 
declarations  in  the  will  are  evidence  of  his  own 
understanding  of  the  writings.  In  section  27, 
after  reciting  that  the  trustees  established  the 
faculty  at  his  bequest,  which  he  had  aided  by  an 
annud  payment,  and  that  it  is  his  *' desire  that 
said  faculty  and  professorships  shall  be  perma- 
nently established,"  he  says:  '* Therefore,  for 
that  purpose  I  give  and  bequeath  unto  the  Trus- 
tees of  the  University  of  Pennsylvania  fifty  thous- 
and dollars. "  This  reveals  that  the  testator  deem- 
ed the  "  establishing"  and  "  founding"  of  the  fac- 
ulty and  professorships  temporary,  and  that  he 
desired  they  should  be  permanent.  To  that  end 
be  made  the  bequest.  Here  is  his  first  expres- 
sion for  a  permanent  endowment,  not  in  per- 
formance of  an  obligation,  but  to  accomplish  a 
desire.  In  section  16  of  a  codicil  of  same  date 
as  the  will,  he  enjoined  his  executors  to  pay  no 
kgacies  except  those  less  than  five  thousand 
dollars,  and  except  also  the  payments  necessary 
to  continue  those  annual  payments  which  he  had 
for  some  years  made  by  agreement  with  certain 
institutions,  in  the  interval  before  getting  the 
principal  of  their  legacies,  until  the  accomplish- 
ment of  his  directions  for  putting  a  tract  of  land 
under  cranberry  culture.  He  says  in  section  30 
of  the  will  *4fcving  heretofore  engaged  to  pay 
and  paid  to  the  trustees"  twenty-five  hundred 
dolWs  a  year,  I  direct  my  executors  to  contin- 
ue such  payments  until  said  legacy  shall  be  paid, 
which  will  be  without  deduction  from  the  legacy. 
The  words  "agreement"  and  *' engaged  to  pay 
and  paid,"  following  section  27,  would  fairly 
apply  to  the  proposition  for  the  temporary  estab^ 
lishment  of  the  faculty,  and  the  direction  to  con- 
tinue the  yearly  payments  until  the  legacy  of  fifty 
thousand  dollars  shall  be  paid,  is  a  bounty  in  fur- 
therance of  the  permanent  establishment  he 
desired.  It  seems  very  clear  that  the  testator 
was  not  bound  by  a  contract  for  such  payments 
to  be  continued  after  his  decease. 

Neither  the  acts  of  the  testator  in  his  lifetime, 
nor  the  declarations  in  his  will,  recognize  equit- 
able rights  in  the  appellant  to  pay  any  part  of  his 
estate  standing  in  his  name.  He  paid  all  he 
promised;  he  gives  legacies  for  specified  purposes. 
We  have  carefully  considered  the  able  argument 
of  appellant  on  this  point,  sound  in  its  statement 
of  the  law,  but  we  fail  to  discover  any  evidence 
of  property  held  in  trust  by  the  testator  for  the 
University,  nor  had  the  University  had  an  equit- 
able interest  in  any  property  held  in  the  testator's 
name. 


The  rule  is,  that  where  there  is  deficiency  after 
payment  of  debts,  expenses,  and  specific  legacies, 
the  loss  shall  be  borne  entirely  and  proportionally 
by  those  pecuniary  legacies  which  are  in  their 
nature  general.  A  general  legacy  to  a  volunteer 
will  not  be  entitled  to  any  exemption  from 
abatement,  on  the  ground  of  its  being  applied  to 
any  particular  object  or  purpose,  as  where  the 
bequest  is  to  a  wife  or  child,  or  to  a  charity.* 
But  if  there  be  any  valuable  consideration  for 
the  testamentary  gift,  or  the  relinquishment  of 
any  right  or  interest,  such  legacy  will  be  enti- 
tled to  preference  of  payment  over  other  gen- 
eral legacies  which  are  mere  bounties.  An  annu- 
ity charged  on  the  personal  estate  is  a  general 
legacy,  and  in  cases  of  deficiency  all  annuities 
and  legacies  abate  ratably,  for  since  they  cannot 
all  be  paid  in  full,  they  shall  all  abate  ratably, 
on  the  principle  of  the  maxim,  ''equality  is 
equity"  or  "equity  delighteth  in  equality." 
This  rule  is  subject  to  exceptions,  for  there  are 
cases,  where  some  annuities  and  legacies  are  to  be 
paid  in  priority  to  others ;  but  the  onus  lies  on  the 
party  seeking  priority  to  make  out  that  such  pri- 
ority was  intended,  by  clear  and  conclusive 
proof.  In  absence  of  such  proof,  the  testator 
must  be  deemed  to  have  considered  that  his 
estate  would  be  sufficient,  and,  consequently, 
not  to  have  thought  it  necessary  to  provide 
against  a  deficiency,  by  giving  priority  to  some 
of  the  objects  of  his  bounty.  If  the  chances  of 
deficiency  are  ianticipated  and  provided  for  by\ 
the  terms  of  the  will,  then  the  directions  of  the 
testator  will  govern.  It  is  always  a  question  of 
intention,  and  when  the  intent  of  the  testator  is 
manifest  to  give  one  general  legatee  priority 
over  others,  that  intention  shall  prevail.  As 
between  legacies  which  are  in  their  nature  mere 
bounties,  the  presumption  of  intended  equality 
exists  and  governs,  unless  overcome  by  une- 
quivocal evidence  to  the  contrary.  No  priority 
will  be  allowed  where  the  expressions  of  the  will 
are  ambiguous.  (Towle  v,  Swasey,  106  Mass. 
100;  Millers.  Huddleston,  3  Mac.  &  G.  513; 
Attorney  General  v.  Hudson,  i  P.  Wms.  675 ; 
Attorney  General  v.  Robins,  2  Ibid.  23 ;  2  Wil- 
liams on  Exrs.  1364-1371.J 

Applying  these  principles  to  this  case,  the 
Orphans'  Court  was  clearly  right  in  ruling  that 
the  legacy  of  fifty  thousand  dollars,  and  until  its 
payment,  the  sum  of  twenty-five  hundred  dollars 
per  annum,  to  the  Trustees  of  the  Auxiliary  Fac- 
ulty, must  abate  ratably  with  the  other  pecuniary 
legacies.  It  seems  plain  that  no  conclusive  proof  1 
can  be  furnished  from  the  language  of  the  will, 
of  intent  to  give  these  legacies  priority  over 
others;  if  there  be  expressions  which  tend  to 
favor  priority,  they  are  much  too  ambiguous  to 
be  relied  on  in  support  of  a  preference.  Indeed 
the  intention  as  to  all  pecuniary  leg;acies  is  that 
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they  shall  stand  on  equal  footing.  The  testator 
anticipated  the  possibility  of  a  deficiency,  and 
matie  this  provision :  **  Should  my  estate  prove 
deficient  to  pay  all  the  legacies,  then  the  pecu- 
niary legacies  will  abate  ratably;" — precisely 
what  the  law  would  have  declared  had  he  given 
no  such  direction.  He  made  numerous  bequests 
to  near  relatives  and  friends,  as  well  as  to  chari- 
ties, and  as  he  expressed  no  particular  intent  as 
to  any  one  of  the  pecuniary  legacies  or  annui- 
ties, and  all  are  to  volunteers :  they  must  abate 
proportionally,  in  accord  with  the  general  in- 
tent. We  discover  no  sufficient  evidence  of  an 
intended  priority  in  favor  of  the  appellant. 

The  second  question  presented  is.  Did  the 
legacy  of  I7500  to  Hannah  Chamberlin  lapse  by 
reason  of  her  death  before  the  testator  ? 

This  legacy  is  given  as  follows :  **  I  give  and 
bequeath  seventy-five  hundred  dollars  unto  Mrs. 
Hannah  Chamberlin,  a  daughter  of  Mrs.  Willis, 
aforesaid ;  but  it  is  my  will  that  whatsoever  amount 
her  son  David  Edwards  shall  owe  me,  principal 
and  interest,  shall  be  taken  to  have  been  so  much 
paid  on  account  of  said  legacy,  and  his  notes 
shall  be  handed  over  to  her  or  her  representa- 
tives." 

The  word  representatives  may  mean  next  of 
kin,  or  descendants,  or  executors,  or  adminis- 
trators, according  as  the  intention  of  the  testator 
is  manifested  in  the  will.  It  has  been  held  to 
mean  the  husband  of  a  deceased  legatee.  (Gib- 
bons V.  Fairlamb,  2  Casey,  217.)  In  all  cases 
where  it  is  apparent  in  the  context  of  the  will 
that  a  word  is  not  used  in  its  ordinary  sense, 
if  the  intention  can  be  ascertained,  it  shall  gov- 
ern rather  than  a  technical  definition,  or  the 
usual  sense.  In  this  will  there  is  little  room  for 
interpretation ;  the  testator  seems  to  have  been 
at  no  loss  for  an  intelligent  use  of  words.  When 
he  intended  to  give  the  interest  of  a  sum  to  one 
for  life,  and  at  the  death  of  the  legatee  the  prin- 
cipal to  his  legal  representatives,  he  said  so,  as 
in  the  bequest  to  John  Garrison.  If  he  meant  a 
legacy  should  not  lapse,  in  case  of  the  decease  of 
the  legatee  before  himself,  he  so  directed,  as 
when  he  added  to  the  bequest  to  James  Quinn, 
**if  he  deceased  to  go  to  his  children."  Evi- 
dently, he  was  mindful  of  collateral  inheritance 
taxes,  and  gave  certain  legacies  clear  of  taxes. 
He  closed  the  codicil  of  even  date  with  his  will, 
thus:  "And  should  any  provision  of  my  will 
fail  by  lapse  or  otherwise,  it  is  my  will  that  all 
dispositions  so  failing  shall  fall  into  and  become 
part  of  the  residue  of  my  estate,  and  as  such  to 
vest  in  the  residuary  legatee,  under  the  residuary 
clause  of  my  will."  Surely,  he  contemplated  the 
probability  of  lapse  of  some  of  the  numerous 
legacies. 

There  is  not  a  substitutionary  word  applied  to 
the  legacy  of  ^7500  to  Mrs.  Chamberlin.    The 


clause  directs  that  her  son's  indebtedness,  wkt- 
soever  it  may  be,  shall  be  so  much  paid  on  ao 
count  of  said  legacy,  and  the  notes  handed  to 
her  or  her  representatives. 

What  is  there  in  this  will  to  show  the  words 
were  not  used  in  their  usual  sense?  Is  it  the 
general  and  particular  accuracy  of  language  in 
every  other  part?  A  testator  may  prevent  a 
legacy  from  lapsing  j  but  to  effect  this  object,  he 
must  declare,  either  expressly  or  in  terms  from 
which  it  can  be  collected  with  sufficient  clear- 
ness, what  person  or  persons  he  intended  to  sub- 
stitute for  the  legatee  dying  in  his  lifetime.  (2 
Williams  on  Ex*rs,  12 10.)  This  legacy  is  to 
Mrs.  Chamberlin,  not  to  her  son,  or  her  repre- 
sentatives. An  advancement  on  account  of  the 
legacy,  made  in  her  lifetime,  will  not  prevent  a 
lapse.  We  are  of  opinion  that  the  terms  of  this 
will,  instead  of  showing  the  testator's  intention 
to  prevent  a  lapse  of  the  legacy  to  Mrs.  Cham- 
berlin in  case  of  her  death  before  his,  show  that 
in  such  event  he  intended  said  legacy,  or  so 
much  of  it  as  had  not  been  advanced,  should  M 
into  and  become  a  part  of  the  residue  of  his 
estate. 

So  much  of  the  decree  as  directs  payment  of 
money  on  the  legacy  to  Hannah  Chamberlin  is 
reversed,  and  record  remitted  for  further  pro- 
ceedings. Costs  of  appeal  to  be  paid  by  the  ex- 
ecutors out  of  moneys  of  the  estate. 

Opinion  by  Trunkey,  J.  Sharswood,  C.  J., 
absent. 


©itarter  g)essu)ns. 


Q.  S.  of  Erie  Co.  Feb.  28, 1881. 

Commonwealth  v.  Willard. 

Libel'— Publication  in  newspaper  without  pulh 
Usher's  knowledge — Indictment  agcunst  pub- 
lisher. 

It  is  no  defence  to  an  indictment  against  one  who  is  die 
editor  and  publisher  of  a  newspaper  that  the  libellous  titi- 
cle  complained  of  was  written  and  inserted  by  the  loc^ 
editor  of  the  journal,  without  the  knowledge  of  the  de- 
fendant, and  in  violation  of  a  general  order  fbrtiidding 
the  publication  of  any  article  of  a  libellous  nature  without 
first  submitting  it  to  the  publisher  for  his  approval. 

Rule  for  a  new  trial. 

James  R,  Willard  was  indicted  and  tried  on  a 
charge  of  libel,  the  alleged  offence  being  the  pub- 
lication in  the  Erie  Dispatch^  of  which  paper  the 
defendant  is  the  editor  and  publisher,  of  a  ridico- 
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lous  and  libellous  article  concerning  one  Miiller, 
a  resident  of  the  city  of  Erie.  The  fact  of  publi- 
cation, and  the  libellous  character  of  the  article 
was  not  denied.  The  defence  set  up  was  that 
the  publication  was  not  the  act  of  the  defendant 
but  that  of  a  subordinate,  the  local  editor,  and 
that  the  defendant  did  not  know  that  the  article 
had  been  published  in  his  paper  until  arrested  on 
the  charge  of  publishing  a  libel.  It  was  proved 
that  the  defendant  had  previously  given  to  his 
employ^  a  general  instruction  "  never  to  publish 
nor  allow  to  be  published  any  article  of  a  libel- 
lous nature  without  first  submitting  the  same  to 
him  for  his  approval. '* 

The  jury  found  a  verdict  of  guilty,  whereupon 
this  rule  was  obtained. 

H,  Souther,  for  the  rule. 

S,  A,  Davenport,  contra. 

March  9,  1881.  The  Court.  The  defend- 
ant's counsel  did  not  deny  on  the  trial  that  the 
article  complained  of  was  libellous.  It  was  not 
pretended  that  there  was  the  slightest  foundation 
in  fact  for  the  narrative  in  which  the  prosecutor 
was  made  to  figure,  or  that  such  occurrences 
ever  took  place.  But  it  was  urged  as  a  sufficient 
legal  exculpation  that  the  offensive  publication 
was  made  without  the  knowledge  of  the  defend- 
ant and  against  his  instructions,  previously  given, 
"  never  to  publish  nor  allow  to  be  published  any 
article  of  a  libellous  nature  without  first  submitting 
the  same  to  him  for  his  approval."  It  was  held 
by  the  Court  as  a  matter  of  law  and  the  jury  were 
so  charged  that  this  was  not  a  sufficient  defence. 
It  is  now  claimed  as  ground  for  a  new  trial,  that 
this  instruction  was  erroneous,  and  also  that  the 
Court  erred  in  charging  that  the  publication  was 
libellous,  instead  of  leaving  that  question  to  be 
decided  by  the  jury. 

As  to  this  latter  position,  it  is  sufficient  to  say 
that  the  jury  were  only  told  what  had  already 
been  admitted  by  the  counsel  for  the  defence  in 
their  presence,  and  moreover  the  propriety  of 
the  course  taken  in  this  particular  was  determined 
by  the  Supreme  Court  in  the  case  of  Pittock  v. 
O'Niell  (63  Pennsylvania  State  Reports,  257), 
where  it  was  held  that  **  there  can  be  no  doubt 
that  both  in  criminal  and  civil  cases  the  Court 
may  express  to  the  jury  their  opinion  as  to 
whether  the  publication  is  libellous." 

As  to  the  remaining  question — Can  the  pub- 
lisher of  a  newspaper  relieve  himself  from  crimi- 
nal liability  for  a  libel  appearing  in  his  paper,  by 
proof  that  it  was  written  by  an  employ6  and 
published  without  his  knowledge  and  against  a 
general  order  forbidding  libellous  publications? 

The  Pennsylvania  statute  defining  the  offence 
of  libel  not  only  includes  those  who  write,  print, 
or  exhibit  libels,  but  those  also  'who  pubiish  them. 
Aside  from  the  incalculable  damage  that  may  and 


often  does  result  to  the  innocent  from  a  misuse 
of  the  press  in  the  hands  of  reckless  or  malicious 
persons,  and  the  consequent  caution  proper  to 
be  exacted  from  those  managing  newspapers  as 
to  the  selection  of  the  subordinates  in  whose 
hands  they  intrust  this  dangerous  power,  there  is 
the  peculiarity  incident  to  the  profession  of  a 
publisher  that  the  publication  of  a  journal  or  a 
magazine  or  a  book  is  not  the  visible,  manual 
act  of  the  publisher  himself,  but  is  made  up  of 
the  labors  of  many  different  persons,  in  no  one 
portion  of  which  he  may  have  an  actual  part. 
He  may  not  be  present  at  or  witness  any  single 
one  of  the  various  processes  of  work  by  which 
the  completed  book  or  newspaper  is  finsJly  pro- 
duced ;  he  may  not  even  see  it  when  done  and 
issued  to  the  public,  and  yet  the  publication  is 
his  act.  This  is  in  part,  no  doubt,  the  reason 
why  the  law  of  libel  forms  an  apparent  exception 
to  the  usual  rule  that  one  can  only  be  liable 
criminally  for  his  own  individual  acts. 

That  such  is  the  law,  whatever  may  be  the  rea- 
son for  it,  there  would  seem  to  be  no  question. 
It  was  established  by  a  long  line  of  cases  in  Eng- 
land, decided  by  such  Judges  as  Hale,  Mans- 
field, Raymond,  Kenyon,  .Powell,  Foster, 
Ellenborough,  and  Tenterden,  and  which  will 
be  found  fully  stated  in  a  note  in  Starkie  on  Slan- 
der, first  American  edition,  vol.  2,  pages  30  to 
34.  It  is  found  clearly  recognized  in  all  the 
leading  text-books  on  criminal  law,  and  has  also 
been  recognized  and  affirmed  by  the  Courts  in 
many  of  the  States  of  the  Union.  In  Roscoe's 
Criminal  Evidence,  sixth  American  edition 
(edited  by  George  Sharswood,  now  Chief  Jus- 
tice of  the  Supreme  Court  of  Pennsylvania),  on 
page  621,  under  the  head  of  "  Constructive  Pub- 
lication," the  rule  is  stated  as  follows:  '*It  is 
now  well  established  that  in  order  to  render  a 
party  guilty  of  publishing  a  libel  it  is  not  neces- 
sary that  he  should  be  the  actual  publisher  of  it, 
or  that  he  should  even  have  a  knowledge  of  the 
publication ;  not  only  is  a  person  who  procures 
another  to  publish  a  libel  himself  guilty  of  the 
offence,  but  a  bookseller  or  publisher  whose  ser- 
vant publishes  a  libel  is  criminally  answerable  for 
that  act,  though  done  without  his  knowledge. 
This  rule,  which  is  an  exception  to  those  which 
govern  the  other  branches  of  criminal  law,  ap- 
pears to  be  founded  upon  a  principle  of  policy, 
and  to  have  been  arbitrarily  adopted  with  a  view 
of  rendering  publishers  cautious  with  regard  to 
the  matters  to  which  they  give  general  circula- 
tion." 

And  in  Wharton's  Criminal  Law  (seventh 
American  edition,  published  in  1874),  section 
2564,  the  same  law  is  thus  tersely  stated  by  the 
eminent  Pennsylvania  lawyer  and  law  writer, 
Francis  Wharton:  **  Evidence  of  the  libel  hav- 
ing been  purchased  in  a  bookseller's  shop,  or  at  a 
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newspaper  office,  or  the  office  of  a  news-vender 
of  a  servant  thereof,  in  the  course  of  business, 
will  maintain  a  count  charging  the  master  with 
having  published  it,  although  it  be  proved  that 
the  toaster  was  not  privy  to  it." 

In  a  celebrated  English  case,  the  King  v. 
Gutch  (i  Moody  &  Malkin,  433)  where  it  was 
urged  that  the  rule  respecting  the  liability  of 
publishers  in  libel  was  contrary  to  the  principle 
which  prevails  in  all  other  cases,  Chief  Justice 
Tenterden,  in  summing  up  the  case  to  the  jury, 
thus  reasoned  as  to  the  justice  and  propriety  of 
the  law :  **  The  rule  seems  to  me  to  be  conform- 
able to  principle  and  to  common  sense.  Surely 
a  person  who  derives  profit  from  and  who  fur- 
nishes means  for  carrying  on  the  concern,  and 
intrusts  the  conduct  of  the  publication  to  one 
whom  he  selects  and  in  whom  he  confides,  may 
be  said  to  cause  to  be  published  what  actually 
appears,  and  ought  to  be  accountable,  although 
you  cannot  show  that  he  was  individually  con- 
cerned in  the  particular  publication.  It  would 
be  exceedingly  dangerous  to  hold  otherwise,  for 
then  an  irresponsible  person  might  be  put  for- 
ward and  the  person  really  producing  the  publi- 
cation and  without  whom  it  could  not  be 
published  might  remain  behind  and  escape  alto- 
gether." 

Among  the  many  American  cases  in  support  of 
this  rule,  a  leading  and  quite  recent  one  is  that 
of  Commonwealth  i^.  Morpn  (107  Massachusetts 
Reports,  199),  in  which  it  was  held  after  a  full 
argument  and  review  of  the  cases,  English  and 
American,  that  "  The  publisher  of  a  newspaper 
in  which  a  libel  appears  is  prima  facie  presumed 
to  have  published  the  libel,  and  this  presumption 
is  not  rebutted  by  evidence  that  he  never  saw  the 
libel  and  was  not  aware  of  its  publication  until  it 
was  pointed  out  to  him,  and  that  an  apology  and 
retraction  were  afterwards  published  in  the  same 
newspaper,  and  the  exclusion  of  such  evidence 
at  his  trial  on  an  indictment  for  the  libel  gives 
him  no  ground  of  exception." 

Another  quite  recent  case  in  which  the  liability 
of  newspaper  publishers  was  very  carefully  con- 
sidered, is  that  of  Perret  v,  the  New  Orleans 
Times  (25  Louisiana,  170).  Certain  irresponsi- 
ble persons,  whose  residence  was  unknown,  pub- 
lished in  the  defendant's  journal  an  advertisement 
severely  reflecting  on  certain  public  men.  The 
publication  was  admitted,  but  the  defence  was 
that  it  was  received  at  a  late  hour  of  the  night 
and  during  the  absence  and  without  the  knowledge 
of  the  proprietor  of  the  paper.  It  was  denied 
that  the  defendant  had  any  malicious  intent,  and, 
as  proving  an  absence  of  malice,  it  was  shown 
that  as  soon  as  the  injury  was  brought  to  the 
notice  of  the  defendant,  an  editorial  article  was 
inserted  explanatory  of  the  publication.  The  de- 
fendant was,  however,  held  liable. 


This  last  was  a  civil  suit,  but  the  only  difier- 
ence  between  a  suit  for  damages  and  a  criminal 
prosecution,  so  far  as  the  evidence  is  concerned, 
as  shown  by  all  the  authorities,  is  that  in  the  for- 
mer, such  proof  as  that  proposed  in  this  case  goes 
to  the  jury  in  mitigation  of  damages,  while  in 
the  latter  it  is  for  the  Court  only  in  mitigation  of 
sentence. 

But  it  is  needless  to  occupy  further  time  in 
referring  to  the  numerous  authorities  bearing  on 
this  question.  They  are  remarkably  unifonn 
and  consistent  in  one  direction.  Only  a  soli- 
tary case  was  cited  by  defendant's  counsel  in 
which  the  opposite  rule  was  held.  Smith  v,  Ash- 
ley (nth  Metcalf  Mass.  Reports),  367,  and 
this  has  been  overruled  by  the  case  of  Conunoa- 
wealth  V.  Morgan,  already  cited,  and  which  was 
decided  twenty-three  years  later,  and  in  a  note 
by  Mr.  Wendell,  editor  of  the  first  American 
edition  of  Starkie  on  Slander,  vol.  2,  page  34, 
this  same  case  of  Smith  v,  Ashley  is  severely 
criticized,  and  he  says  of  it,  <'  With  all  req)ect, 
it  is  conceived  that  this  decision  may  be  que»* 
tioned  as  not  warranted  by  the  authorities  cited 
in  the  case." 

By  a  recent  English  statute  (6  and  7  Victoria) 
a  defendant  in  a  suit  or  prosecution  for  libel  is 
there  permitted  to  prove  in  his  defence  that  the 
publication  was  made  without  his  knowledge  and 
did  not  arise  from  a  want  of  due  care  and  cau- 
tion on  his  part.  But  no  such  statute  has  been 
enacted  here,  and  the  Pennsylvania  Constitu- 
tutional  Convention  in  1873,  where  the  whole 
subject  of  the  responsibilities  of  publishers  was 
most  ably  and  elaborately  debated,  the  press 
being  represented  by  some  of  the  first  talent  in 
the  State,  refused  to  make  any  change  in  the 
then  existing  laws  so  far  as  men  not  in  official 
position  were  concerned,  except  to  provide  that 
where  the  matter  was  **  proper  for  public  inves- 
tigation or  information"  no  conviction  shoukl  be 
had  in  any  prosecution  <<  where  the  fact  that 
such  publication  was  not  maliciously  nor  negli- 
gently made  shall  be  established  to  the  satis^c- 
tion  of  the  jury."  An  addition  to  this  amend- 
ment, amounting  in  substance  to  the  English 
statute,  was  proposed  by  Mr.  Dodd,  of  Venango, 
but  i  t  was  not  adopted.  (Debates  i n  Constitutional 
Convention,  vol.  5,  page  596.) 

The  present  case,  it  will  be  observed,  is  not 
that  of  a  libel  surreptitiously  smuggled  into  a 
newspaper  by  an  employ^  whose  position  did  not 
authorize  him  to  prepare  or  select  matter  for  its 
columns,  as  was  the  fact  in  Goodrich  9.  Stone 
(nth  Metcalf,  Mass.  Reports,  486),  for  the  arti- 
cle was  prepared  by  the  local  editor,  employed 
for  and  entrusted  with  that  branch  of  the  bisi- 
ness,  and  it  was  done  in  the  usual  course  of  hs 
daily  occupation.  Nor  is  it  the  case  of  objec- 
tionable matter  shown  to  the  publisher  and  by 
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him  refused,  and  afterwards  printed  against  or- 
ders, nor  was  it  a  fraud  or  imposition  practised 
upon  a  publisher,  by  which  he  was  misled.  It 
is  not  even  the  case  of  a  publisher  absent  from 
the  town,  and  obliged  to  trust  the  management 
to  another  during  his  absence.  As  shown  by  the 
testimony  of  the  defendant  himself,  it  was  simply 
the  case  of  an  editor  and  publisher  of  a  news- 
paper leaving  his  press  and  office  to  the  sole  con- 
trol of  a  subordinate,  and  with  such  apparent 
indifference  to  the  outcome  of  this  confidence 
that  up  to  the  time  of  his  arrest  he  had  not  even 
seen  the  publication  complained  of.  It  may  be 
considered  by  judicious,  thoughtful  men,  who 
are  in  favor  of  the  freedom  of  the  press,  but 
opposed  to  its  license,  that  this  case  furnishes  in 
itself  an  illustration  qf  and  an  argument  for  the 
wisdom  of  the  rule,  but  be  that  as  it  may,  it  is 
my  duty  to  enforce  the  law  as  it  is,  and  not  to 
theorize  as  to  what  it  ought  to  be.  When  public 
opinion  requires  additional  modification  of  the 
law  of'  libel,  that  popular  sentiment  will  doubt- 
less be  respected  by  the  law-making  power,  the 
Legislature ;  until  then  the  courts  can  only  carry 
out  the  law  as  they  find  it. 

The  motion  for  a  new  trial  is  refused. 

Opinion  by  Galbraith,  P.  J. 

The  defendant  was  sentenced  to  pay  a  fine  of 
^25,  and  the  costs  of  prosecution. 


Comnuin  Uleas—Hato. 


C.  P.  No.  a.  Jan.  8,  1881. 

Brass  Co.  v.  Rudy. 

Judgment  for  want  of  a  plea — Conditions  upon 

which  it  will  be  opened--- Affidavit  of  defence. 

Rule  to  open  judgment  entered  for  plaintiff 
for  want  of  a  plea. 

Assumpsit.  The  docket  entries  were  as  fol- 
lows : — 

Not.  12,  1880.     Summons  ejit. 

Dec.  16,  1880.     Narr.  and  rule  to  plead  filed. 

Dec.  27,  1880.  Affidavit  of  service  of  copy  of  narr. 
and  of  rule  to  plead  filed,  and  jodgment  for  want  of  plea 
entered. 

Dec  30, 1880.  Rule  to  open  judgment  for  want  of  a 
pica  entered. 

Scollay,  for  rule. 

Edmunds y  contra. 

The  Court.  Rule  absolute  on  condition  that 
defendant  file  an  affidavit  settmg  forth  his  de- 
fence. 


C.  P.  No.  4.  March  16,  1881. 

In  re  Petition  of  Jacob  Kohlen 

Mortgages — Leave  to  pay  money  into  Court  and 

have  satisfaction  entered^  when  not  granted-^ 

Act  of  3  April,  1851,  §  14—  MHure  the  Court 

his  no  jurisdiction  to  allow  money  to  be  paid 

into    Court    and   decree  satisfaction    to    be 

entered, 

Sur  petition  for  leave  to  pay  principal  of 
mortgage  into  Court  and  for  a  decree  ordering 
the  Recorder  of  Deeds  to  enter  satisfaction  of 
said  mortgage. 

The  petition  set  forth  that  certain  property 
had  been  conveyed  to  the  petitioner,  and  a 
mortgage  thereon  executed  May  3,  1879,  for 
;(24o8.i7,  with  interest,  payable  **in  five  years 
from  the  date  thereof;"  that  the  mortgage  had 
been  assigned,  and  that  the  petitioner  had  offered 
the  assignee  to  pay  the  principal  and  interest  of 
said  mortgage  and  requested  him  to  enter  satis- 
faction of  the  same,  and  that  the  assignee  had 
refused  to  accept  the  principal  debt  and  to 
satisfy  the  mortgage  of  record. 

The  assignee  filed  a  plea  denjdng  the  juris- 
diction of  the  Court  as  to  the  subject  matter  of 
the  petition ;  averring  that,  by  the  terms  of  the 
petition,  it  did  not  appear  that  the  mortgage 
debt  was  due  and  payable,  and  that,  in  any 
event,  the  costs  of  an  adjiidication  of  the  ques- 
tion and  the  expenses  of  a  review  by  the  Appel- 
late Court  should  be  secured  to  the  respondent. 

Af,  H,  Stutzbachy  for  the  petitioner. 

Under  the  Act  of  3  April,  1851,  §  14  (P.  L. 
871),  the  mortgagor  is  entitled  to  pay  the  money 
into  Court  and  have  satisfaction  entered.  The 
clause  in  the  mortgage  payable  *•/«  five  years 
from  the  date  thereof,"  should  be  read  *^  within 
five  years  from  the  date  thereof." 
Horstman  v.  Gerker,  13  Wr.  283. 
Jos,  M,  PiUy  contra. 

The  statement  in  Horstman  v,  Gerker  {supra) 
that  the  word  ** in"  should  be  read  "within"  is 
obiter  dictum.  The  Act  should  be  construed 
strictly.  Under  it  the  Court  have  no  jurisdic- 
tion. There  must  be  a  dispute  as  to  whether 
the  money  has  been  paid,  otherwise  the  Court 
cannot  consider  the  petition. 

The  Court.  It  appears  to  us  that  this  case 
does  not  fall  within  the  Act,  and,  therefore,  we 
have  not  jurisdiction. 

Petition  dismissed. 

Per  Brigos,  J.    Thayer,  P.  J.,  absent. 
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C.  p.  No.  4.  March  12,  1881. 

Badger  v.  McKay. 

Affidavit  0/ defence — Sale  of  chattels —  Warranty 
— Representations — When  an  express  war- 
ranty is  alleged  in  an  affidavit ^  it  is  for  a  jury 
to  say  whether  there  was  such  a  warranty — 
Defect  in  quality,  when  a  defence. 
Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  on  a  promissory  note. 
The  affidavit  of  defence  set  forth  that  the  note 
in  suit  was  given  in  payment  of  furniture  bought 
by  defendant  from  an  agent  of  plaintiffs ;  that 
the  furniture  was  purchased  for  shipment  to 
South  America,  and,  at  the  time  of  the  sale,  it 
was  expressly  warranted  to  be  good  furniture 
and  suitable  for  the  climate  of  South  America  j 
that,  relying  upon  their  representations,  the 
furniture  was  purchased  without  examination  by 
deponent,  and  delivered,  covered  with  bagging, 
for  shipment ;  that  it  was  not  until  the  arrival  of 
the  furniture  in  South  America  that  it  was  seen 
and  examined  by  deponent ;  that,  when  exam- 
ined by  deponent  upon  its  arrival  in  South 
America,  it  was  found,  upon  removing  the  bag- 
ging, that  at  least  one-half  of  it  was  almost  value- 
less, the  joints  having  come  apart,  and  that  it  was 
utterly  unfit  and  unsuited  for  the  climate  for 
which  it  had  been  purchased ;  that,  by  reason 
of  its  condition,  the  deponent  was  oblig^  to  sell 
it  at  public  auction  for  whatever  price  could  be 
obtained  for  it ;  that  some  of  these  sets  which 
had  cost  1 131,  deponent  was  obliged  to  sell  at 
^50  a  set,  and  so  on  in  that  proportion ;  that  the 
balance  which  was  not  sold  deponent  was  obliged 
to  ship  back  again  to  Philadelphia ;  that  deponent 
therefore  claimed  a  credit  of  at  least  ^700. 
Edward  G,  Afc  Collin,  for  the  rule. 
Warranty  is  a  matter  of  law,  and  an  affidavit 
of  defence  which  omits  to  state  the  exact  lan- 
guage used  by  the  plaintiff  is  insufficient. 

Water  Proof  Co.  v,  Brunner,  i   Weekly  Notes, 
.514. 
It  is  not  sufficient  to  swear  to  a  conclusion  of 
law ;  all  the  facts  must  be  set  out  in  order  that 
the  Court  may  draw  the  proper  conclusion. 
Stilt  V.  Garrett,  3  Whart.  281. 
Dewey  v,  Dupuy,  2  W.  &  S.  553. 
Marsh  v,  Marshall,  53  Pa.  St.  396. 
Mere  representations  as    to  quality  of   the 
article  sold  do  not  constitute  a  warranty. 
Wetherill  v.  Neilson,  8  Har.  448. 
Chas,  JF*  Corson,  contra. 

Where  goods  are  bought  for  a  special  purpose, 
and  are  expressly  warranted  to  be  such  as  are 
suitable  for  the  purpose,  a  breach  of  the  war- 
ranty is  a  good  defence  to  an  action  for  the 
price. 

Lehigh  Coal  Co.  v.  Link,  i  Weekly  Notes,  102. 

Nagle  V.  Potter,  3  Ibid.  26. 


Whether  there  was  such  an  exprebs  warranty 
is  a  question  for  the  jury. 

McFarland  v,  Newman,  9  Watts,  60. 
Nagle  V.  Potter,  3  Weekly  Notes,  26. 
A  warranty  and  breach  may  be  shown  without 
offering  to  return  the  goods. 

Steigleman  v,  Jeffries,  I  S.  &  R.  477. 
Borrekins  v,  Bevan,  3  R.  23. 
Errmiger  v.  Miller,  3  Phila.  344. 
The  Court.    Rule  discharged. 


C.  P.  No.  4.  March  7,  1881. 

Steinbeisser  v.  Corbion. 
•   Practice — Rules  of  Court — Filing  affidamt 
denying  partnership  nunc  pro  tunc. 

Sur  rule  to  show  cause  why.  the  defendants 
should  not  be  permitted  to  file  an  affidavit  azKl 
plea  denying  partnership  nunc  pro  tunc. 

The  action  was  in  case  against  George  Cor- 
bion and  George  Corbion,  Jr. ,  trading  as  George 
Corbion  &  Son.-  The  defendants  lud  pleaded 
not  guilty,  and  the  cause  was  at  issiie.  In  sup- 
port of  the  rule,  an  affidavit  of  the  counsel  who 
drew  the  plea  was  filed  to  the  effect  that,  at  the 
time  of  plea  filed,  he  was  unaware  that  the  non- 
existence of  a  partnership  between  the  defend- 
ants constituted  part  of  the  defence. 

Rule  I.,  §  2,  of  the  Rules  of  Court  provides 
that,  **  in  all  cases  by  or  against  partners,  it  shall 
not  be  necessary  for  the  plaintiff  at  the  trial  to 
prove  the  partnership,  but  the  same  shall  be 
taken  to  be  admitted  as  alleged  on  the  record, 
unless  one  or  jnore  of  the  defendants  .  .  shall, 
at  or  before  the  time  of  filing  his  or  their  plea, 
file  an  affidavit  denying  the  existence  of  the 
partnership, '*  etc. 

John  Roberts,  showed  cause. 

By  allowing  the  affidavit  to  be  filed  nuncpr$ 
tunc  the  plaintiff  would  be  obliged  at  the  trial  to 
prove  the  partnership.  As  the  case  stands,  it 
amounts  to  an  admission  by  the  defendants  of 
the  partnership.  The  plaintiff  should  not  be 
deprived  of  the  benefit  of  that  admission. 

[Elcock,  J.  If  the  defendants  are  not  allowed 
to  file  this  affidavit  nunc  pro  tunc,  they  cannot 
prove  the  non-existence  of  the  partnership  at 
the  trial.] 

William  M,  Mintzer,  for  the  rule. 

The  rule  of  Court  is  intended  to  prevent  sur- 
prise at  the  trial.  There  was  no  negligence,  as 
the  rule  was  taken  as  soon  as  the  facts  came  to 
the  knowledge  of  counsel. 

The  Court.  There  is  no  reason  why  the 
rule  should  not  be  enlarged  in  case  of  necessity. 
The  plaindff  \%  merely  relegated  to  the  position 
in  which  he  would  have  been  had  the  defend- 
ants filed  their  affidavit  within  the  prescribed 
time.     No  injustice  is  done  to  the  plaintiff. 

Rule  absolute. 

Per  Thayer,  P.  J. 
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Vol.  IX.]  THURSDAY, MARCH 31, .1881.  [No.  3a. 


g)upreme  Court. 


Oct.  &  Nov.  »8o,  308.  Feb.,  25,  1881. 

Commonwealth  ex  rel.  Attorney-General 
V.  Dumbauld  and  Roberts. 

Constitutional  law — Art,  V.  Sect.  5,  relating  to 
the  erection  of  separate  judicial  districts — As- 
sociate Judges  of  Fayette  County — Act  of  April 
p,  i874y  proviaing  that  the  Fourteenth  Judicial 
District  shall  be  composed  '*  of  the  county 
of  Fayette y  to  which  the  county  of  Greene  is 
hereby  attached^ —  Construction  of-^  Quo  war- 
ranto—  Original  jurisdiction  of  Supreme  Court 
to  issue  quo  warranto  to  Judges  of  Common 
Pleas^-Judges  and  Associate  Judges  of  Com- 
mon Pleas  are  officers  of  the  Commonwealth, 
whose  jurisdiction  extends  over  the  State, 

Art.  V.   Sect.  5  of  the  Constitution  secures  to  every 
county  of  over  forty  thousand  inhabitants — 
(i)  The  right  to  be  a  separate  judicial  district ; 

(2)  The  right  to  have  a  resident  law  Judge ;  and 

(3)  'Hie  right  not  to  have  Associate  Judges. 

This  right  not  to  have  Associate  Judges  cannot  be  taken 
away  from  such  a  county  by  a  legislative  enactment  at- 
taching a  contiguous  county  of  less  than  forty  thousand 
inhabitants  thereto,  in  pursuance  of  the  provisions  of  said 
Art.  V.  Sect.  5  of  the  Constitution. 

A  county  so  altaehed  to  a  separate  judicial  district  does 
not  become  a  part  of  such  district  by  virtue  of  such  at- 
tachment. It  has  the  right  to  have  Associate  Judges  resi- 
dent in  the  county,  and  to  have  the  President  Judge  of 
the  county  to  which  it  is  attached  preside  in  its  courts. 

Mercue,  Gordon,  and  Grekn,  JJ.,  dissent. 

Whether  the  inhabitants  of  a  county  so  attached  are 
entitled  to  vote  at  the  election  of  the  President  Judge  who 
is  to  preside  in  its  courts,  not  decided. 

Judges  and  Associate  Judges  of  the  Courts  of  Common 
Pleas  are  •*  officers  of  the  Commonwealth  whose  jurisdic- 
titin  extends  over  the  State."  Hence,  under  Art.  V.  Sec. 
3  of  the  Constitution,  the  Supreme  Court  and  the  Judges 
thereof  have  exclusive  original  jurisdiction  to  issue  writs 
of  quo  warranto  to  Associate  Judges  of  the  Common 
Pleas. 

In  the  Supreme  Court  of  Pennsylvania. 

Quo  warranto,  issued  by  the  Supreme  Court, 
at  the  relation  of  the  Attorney-General,  com- 
manding the  sheriff  of  Fayette  County  to  sum- 
mon David  W.  C.  Dumbauld  and  Griffith  Rob- 
erts, to  appear  and  show  cause  by  what  authority 
Vol.  IX.-34  ' 


they  or  either  of  them  claim  to  exercise  the  office 
of  Associate  Judge  in  and  for  the  county  of  Fay- 
ette. The  case  was  heard  on  demurrer  to  the 
respondent's  return  to  said  writ. 

The  pleadings  and  facts  of  this  case,  together 
with  the  former  arguments  of  counsel  and  former 
opinion  of  the  Supreme  Court,  filed  January  3, 
1 88 1,  are  reported  at  length,  ante,  page  369. 

Sharswood,  C.  J.,  having  been  absent  at  the 
time  of  the  argument,  and  Trunkey  and  Ster- 
RETT,  JJ.,  having  dissented  from  the  opinion 
and  judgment  of  the  Court  (see  ante,  page 
417),  a  reargument  was  on  Feb.  14,  1881, 
ordered  on  application  of  the  Attorney-General. 

Henry  W.  Palmer,  Attorney-General,  and  C 
R,  Buckalew  (with  them  Edward  Ccmipbell), 
for  the  Commonwealth. 

Art.  V.  Sect.  5  of  the  Constitution  secures 
to  every  county  of  40,000  inhabitants  the  right, 
inter  alia,  to  constitute  a  separate  judicial  dis- 
trict, have  a  resident  President  Judge,  and  have 
no  Associate  Judges.  The  duties  of  the  I-.egisla- 
ture  as  contained  in  this  Article  and  in  Sects.  13 
and  14  of  the  Schedule,  in  reference  to  the  desig- 
nation of  what  are  separate  judicial  districts,  are 
merely  ministerial.  The  Legislature  has  no  right 
to  refuse  to  act  as  required  by  the  Constitution, 
nor  to  alter  or  take  away  any  rights  thereby  se- 
cured. Hence,  when,  in  accordance  with  the 
constitutional  provisions,  the  Legislature  attaches 
a  county  to  a  contiguous  district,  as  in  the  Act  of 
April  9,  1874  (P.  L.  54),  such  action  must  be 
considered  as  simply  binding  or  fastening  it  to 
such  district,  not  as  constituting  it  a  part  thereof, 
and  not  as  varying  or  altering  in  any  way  the 
constitutional  right  seciured  to  a  county  consti- 
tuting a  separate  district  to  which  it  is  attached. 
The  attachment  of  Greene  County  to  Fayette  can- 
not, therefore,  force  the  latter  county  to  have 
Associate  Judges. 

If  it  be  urged  that  such  attached  county  will 
be  in  a  position  of  hardship  or  inequality,  because 
its  electors  have  no  right  to  participate  in  the 
election  of  the  President  Judge  to  preside  in  its 
courts,  it  may  be  answered:  (i)  The  hardship 
is  no  greater  than  is  frequently  suffered  when, 
upon  the  erection  of  new  judicial  districts  or  by 
transferring  a  county  from  one  district  to  another, 
the  courts  of  that  county  have  been  presided  over 
for  years  by  a  Judge  not  chosen  or  voted  for  by 
its  electors. 

(2)  The  true  construction  of  the  Constitution 
may  give  the  electors  of  said  county  the  right  to 
vote  for  such  President  Judge. 

The  construction  contended  for  by  the  Com- 
monwealth was  evidently  the  intent  of  the  Con- 
stitutional Convention,  and  has  received  the 
assent  of  the  public.     See — 

Pike  Co.  V,  Rowland,  9  Weekly  Notes,  ^41. 

The  Act  of  1874  attached  Lebanon  County  to 
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Dauphin,  and  Fulton  County  to  Franklin,  pre- 
cisely as  in  the  case  at  bar.  In  both  these  in- 
stances, it  has  been  admitted  that  no  Associate 
Judges  should  exist  in  the  counties  forming  sepa- 
rate judicial  districts. 

(No  counsel  appeared  contra,  and  no  paper- 
book  for  respondents  was  furnished  to  the  Court.) 

March  21,  1881.  The  Court.  This  was  a 
writ  of  quo  warranto,  issued  at  the  relation  of 
the  Attorney-General,  requiring  the  defendants 
to  show  by  what  authority  they  hold  and  exercise 
the  office  of  Associate  Judges  of  Fayette  Co. 

It  appears,  by  the  suggestion  filed,  that  Fayette 
County  has  a  population  of  forty  thousand  in- 
habitants; that  by  the  Act  of  9th  April,  1S74 
(P.  L.  54),  it  was  designated  as  the  Fourteenth 
Judicial  District,  * '  to  which  the  county  of  Greene 
is  hereby  attached  -,**  that  the  Associate  Judges  of 
Fayette  County,  in  office  at  the  time  of  the 
adoption  of  the  Constitution,  remained  in  office 
until  the  expiration  of  their  respective  terms, 
that  the  defendants  were  elected  after  such  expi- 
ration, and  have  continued  in  office  since  that 
time  under  the  belief  that  Fayette  County  is  still 
entitled  to  Associate  Judges. 

We  are  met  at  the  threshold  of  the  case  by  a 
denial  of  our  jurisdiction.  Section  3  of  Article 
5  of  the  Constitution  declares  the  jurisdiction 
of  the  Supreme  Court  shall  extend  over  the  State, 
and  the  Judges  thereof  shall  have  original  juris- 
diction in  cases  ...  of  ''quo  warranto,  as  to  all 
officers  of  the  Commonwealth  whose  jurisdiction 
extends  over  the  State.*'  It  is  objected  that  the 
jurisdiction  of  a  Judge  of  the  Common  Pleas  does 
not  extend  over  the  State,  but  is  confined  to  his 
judicial  district,  from  which  it  is  argued  that  he 
is  not  "  an  officer  of  the  Common wGsdth"  whose 
right  to  hold  his  office  can  be  inquired  into  by 
this  Court  upon  a  writ  of  quo  warranto.  If  this 
position  be  sound,  there  would  be  no  remedy  in 
such  cases,  as  neither  the  Constitution  nor  any 
Act  of  Assembly  confers  such  jurisdiction  upon 
the  Courts  of  Common  Pleas,  and  a  person  who 
had  intruded  himself  into  the  office  of  President 
or  Associate  Judge  of  such  Court  could  hold  the 
office  so  usurped  indefinitely.  We  are  not  driven 
to  this  unfortunate  position,  as  we  regard  the 
question  of  our  jurisdiction  as  free  from  difficulty. 
That  Judges  of  the  Common  Pleas  are  State  offi- 
cers is  not  denied.  (Leib  v.  Com.,  9  Watts, 
200.)  While  their  jurisdiction  for  many  pur- 
poses is  confined  to  their  respective  judicial  dis- 
tricts, it  is  equally  true  that  for  some  purposes  it 
extends  over  the  State.  Witnesses  may  be  sub- 
poenaed in  any  portion  of  the  State,  and  their 
attendance  compelled  by  attachment  in  any 
county  of  the  State  by  the  Court  of  Common 
Pleas  of  such  county.  In  many  instances,  origi- 
nal process  may  issue  from  such  Courts  to  other 


counties  throughout  the  State.  The  3d  section 
of  the  Act  of  13  June,  1836  (P.  L.  572),  the  Act 
of  4  March,  1862  (P.  L.  79),  and  the  Act  of  24 
April,  1857  (P.  L.  318),  are  cited  as  illustra- 
tions. Many  similar  Acts  might  be  referred  to 
were  it  necessary.  We  need  not  pursue  this 
branch  of  the  case  further.  It  is  too  plain  for 
argument.  We  are  of  opinion  that  a  Judge  of 
the  Court  of  Common  Pleas  is  an  officer  whose 
jurisdiction  extends  over  the  State,  within  the 
meaning  of  the  3d  section  of  the  5th  Article  of 
the  Constitution.  It  follows  that  this  Court  has 
jurisdiction  to  inquire  upon  quo  warranto  by 
what  right  the  defendants  hold  the  offices  idiich 
they  respectively  claim. 

We  pass  now  to  the  main  question  in  the  case. 
Its  solution  must  depend  chiefly  upon  the  con- 
struction which  should  be  placed  upon  the  5tli 
section  of  the  5  th  Article  (Judiciary)  of  the  Con- 
stitution. The  language  of  said  section  is  as 
follows :  *  *  Whenever  a  county  shall  contain  forty 
thousand  inhabitants,  it  shall  constitute  a  sepa- 
rate judicial  district,  and  shall  select  one  Judge, 
learned  in  the  law,  and  the  General  Assembly 
shall  provide  for  additional  Judges  as  the  business 
of  the  said  districts  may  require.  Counties  con- 
taining a  population  less  than  is  sufficient  to  con- 
stitute separate  districts  shall  be  formed  into  con- 
venient single  districts,  or,  if  necessary,  may  be 
attached  to  contiguous  districts,  as  the  General 
Assembly  may  provide.  The  office  of  Associate 
Judge  not  learned  in  the  law  is  abolished  in 
counties  forming  separate  districts;  but  the 
several  Associate^Judges  in  office  when  this  Con- 
stitution shall  be  adopted  shall  serve  for  their 
unexpired  terms.** 

The  Act  of  1874,  to  which  reference  has  been 
made,  was  passed  to  give  effect  to  this  constitu- 
tional provision,  and  designates  the  different 
judicial  districts  throughout  the  State. 

It  is  clearly  the  right  of  Fayette  County,  bar- 
ing a  population  of  forty  thousand  inhabitants, 
to  be  a  separate  judicial  district.  Hence  it  was 
entirely  proper  for  the  Legislature  to  designaie 
it  as  the  14th  district. 

Counties  having  forty  thousand  inhabitants  axe 
entitled  to  three  privileges  under  the  5th  Article. 
They  are  :  i.  The  right  to  be  a  separate  judiciai 
district;  2.  The  right  to  have  a  resident  law 
Judge ;  and  3.  The  right  not  to  have  Associate 
Judges.  As  these  rights  rest  upon  the  funda- 
mental law,  it  is  not  in  the  power  of  the  Legis- 
lature to  take  them  away.  The  designation  in 
the  Act  of  1874  of  Fayette  County  as  the  14th 
judicial  district  is  the  equivalent  of  declanng  it 
a  separate  district.  To  hold  otherwise  wo«id 
convict  the  Legislature  of  a  wilful  violation  of 
the  Constitution. 

It  was  urged,   however,    that   by  attachioc 
Greene  County  to  Fayette,  under  the  |aovistt» 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


531 


of  the  5th  Article,  Fayette  lost  its  distinctive 
character  as  a  separate  district,  and  that  Greene 
became  a  part  of  the  district.  This  proposition 
cannot  be  sustained  without  writing  something 
into  the  Constitution  that  is  not  there.  It  does 
not  say  that  counties  with  forty  thousand  inhabi- 
tants shall  be  separate  judicial  districts,  excepting 
where  a  county  with  a  less  population  is  attached 
thereto.  There  is  nothing  in  the  language  of 
the  Constitution  to  indicate  that  Fayette  County 
loses  any  of  its  rights  as  a  separate  district  by 
having  Greene  attached. 

The  word  **  attached**  in  the  5th  Article,  and 
in  the  Act  of  1874,  must  be  understood  accord- 
ing to  its  popular  meaning.  It  was  well  said  in 
Monongahela  Navigation  Company  v.  Coons  (6 
W.  &  S.,  at  page  114),  that  constitutions  are 
for  the  million,  not  for  the  mere  inspection  of 
lawyers,  and  are  expressed  in  terms  that  are  most 
familiar  to  them,  that  they  may  discern  their 
rights  and  duties.  What  would  the  citizen  of 
average  intelligence  understand  by  the  word 
attach  ?  Precisely  what  the  lexicographers  de- 
fined it  to  mean,  *'  to  tie  or  fasten,  to  bind ;  as 
to  fasten  one  substance  to  another  by  a  string  or 
glue . '  * —  Webster,  Surely  he  would  never  dream 
that  when  one  thing  is  attached  to  another,  the 
thing  attached  became  a  part  of  the  thing  to 
which  it  is  attached.  You  may  attach  a  chain 
to  a  watch,  but  it  does  not  thereby  become  a 
watch,  nor  any  part  thereof.  Nor  does  a  small 
county  attached  to  a  separate  judicial  district  be- 
come a  part  of  such  district  by  virtue  of  such 
attachment.  To  hold  that  it  does,  would  require 
us  to  give  a  forced  and  unreasonable  construction 
to  the  word  attached,  as  well  as  to  disregard  the 
plain  mandate  of  the  Constitution,  which  de- 
clares that  counties  with  a  population  of  forty 
thousand  inhabitants  shaii  constitute  a  separate 
judicial  district. 

The  Constitution  having  in  language  too  clear 
to  be  misunderstood  defined  the  rights  of  Fayette 
County  as  a  separate  district,  I  will  consider  for 
a  moment  the  rights  and  position  of  Greene  as 
an  attached  county.  Among  them  are,  ist.  The 
right  to  have  Associate  Judges  resident  in  the 
county;  and,  2d.  The  right  to  have  the  President 
Judge  of  Fayette  to  preside  in  her  courts,  and  to 
attend  to  all  such  business  as  requires  his  action. 
For  such  purposes  Greene  is  in  the  same  position 
as  if  she  were  one  of  the  counties  of  a  single  dis- 
trict. 

In  such  case,  however,  it  might  fall  to  her 
lot,  to  have  a  resident  President  Judge,  which  can 
never  be  the  case  while  attached  to  Fayette.  If 
there  is  anything  clear  in  the  Constitution,  it  is 
that  the  mere  attachment  of  Greene  to  Fayette 
does  not  change  any  of  the  rights  of  the  latter 
county. 

I  grant  that  the  position  of  an  attached  county 


is  anomalous.  It  was  probably  intended  to  be 
so.  It  would  have  been  very  easy  for  the  framers 
of  the  Constitution  to  have  provided  in  that  in- 
strument that  such  a  county  should  be  a  part  of 
the  judicial  district  to  which  it  should  be  attached. 
But  they  carefully  refrained  from  doing  so,  and 
we  must  presume  for  sufficient  reasons.  Its  posi- 
tion at  most  is  temporary.  It  may  become  a 
separate  district  by  increase  of  population,  or 
may  be  made  a  part  of  a  single  district,  and  I 
have  no  doubt  this  guarded  language  was  used 
in  the  Constitution  to  prevent  what  has  just 
occurred  here,  viz.,  an  attempt  on  the  part  of 
Associate  Judges  to  hold  their  offices  in  separate 
districts  where,  by  reason  of  there  being  a  resi- 
dent law  Judge,  they  are  not  needed.  It  is  im- 
possible to  read  the  Constitution,  or  the  Debates 
of  the  Convention  which  framed  it,  without 
coming  to  the  conclusion,  it  was  intended  to 
abolish  the  office  of  Associate  Judge  in  all  coun- 
ties where  a  President  Judge  is  obliged  to  reside, 
that  is  in  all  <<  counties  forming  separate  dis- 
tricts;'* and  in  attaching  a  county  to  a  separated 
district  the  separate  character  of  the  district  is  pre- 
sumed, so  far  as  it  concerns  the  office  of  Associate 
Judges  not  learned  in  the  law.  Further  than  this 
it  is  not  necessary  for  us  to  go.  It  may  be  that  in 
some  sense  and  for  some  purposes  Greene  County 
may  be  a  portion  of  the  Fourteenth  District.  It 
is  certainly  a  portion  of  the  territory  over  which 
the  Judge  of  Fayette  is  required  to  preside,  and  in 
this  sense  the  words  "district**  and  ** territory" 
may  perhaps  be  considered  as  convertible  terms. 
But  it  cannot  be  regarded  as  a  part  of  the  dis- 
trict in  the  sense  of  taking  from  Fayette  Coimty 
any  of  its  rights  as  a  separate  district;  it  is  not 
so  written  in  the  Constitution,  nor  do  we  see  any 
good  reason  why  we  should  give  that  instrument 
such  a  construction. 

We  have  seen  that  Greene  as  an  attached 
county  has  all  the  rights  necessary  for  the  hold- 
ing of  her  courts  and  the  proper  administration  of 
the  law.  It  is  said,  however,  that  the  constrac- 
tion  we  have  placed  upon  the  Constitution  denies 
to  her  people  the  right  to  vote  for  President 
Judge;  this  does  not  necessarily  follow.  The 
iSth  section  of  the  5th  Article  provides:  "All 
Judges  learned  in  the  law,  except  the  Judges  of 
the  Supreme  Court,  shall  be  elected  by  the  qual- 
ified electors  of  the  respective  districts  over 
which  they  are  to  preside.  Speaking  for  myself, 
it  may  possibly  be,  that,  in  favor  of  the  right  of 
suffrage,  and  for  election  purposes,  the  word 
"districts**  in  this  section  may  be  construed  to 
mean  territory,  so  that  in  the  case  of  an  election 
for  President  Judge  of  the  Fourteenth  District, 
the  voters  of  the  entire  territory  over  which  he  is 
to  preside  may  vote  at  such  election.  This,  how- 
ever, is  a  mere  suggestion,  not  even  an  opinion 
of  my  own.     No  such  question  is  before  us,  nor 
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can  it  be  decided  in  this  proceeding.  Any  at- 
tempt to  do  so  would  embarrass  us  in  the  future 
when  such  a  case  is  brought  before  us,  if  it  should 
be. 

Even  if  there  be  a  casus  omissus  in  the  Con- 
stitution in  this  respect y  it  would  be  no  reason 
why  we  should  deprive  Fayette  County  of  rights 
clearly  given  by  the  fundamental  law.  We  can 
neither  amend  the  Constitution  nor  make  the 
law.  If  any  remedy  is  needed,  we  leave  it  to 
the  legislative  department  of  the  government, 
where  it  properly  belongs. 

This  evil,  if  it  exists,  is  not  serious  nor  of  a  per- 
manent character.  It  has  often  happened  in  the 
past  that  in  the  erection  of  new  judicial  districts 
or  by  transferring  a  county  from  one  district  to 
another,  the  courts  of  a  county  have  been  presided 
over  for  years  by  a  Judge  who  was  not  voted  for 
by  its  electors.  And  such  instances  may  occur 
in  the  future  under  apportionments  under  the 
new  Constitution.  Such  slight  imperfection,  in 
the  tirorking  of  that  instrument  in  isolated  cases, 
is  no  good  reason  for  interfering  with  a  general 
system  which  as  a  whole  is  commendable  and 
may  be  found  useful. 

And  now,  March  21,  1881,  after  hearing  and 
upon  due  consideration,  judgment  is  entered  for 
the  Commonwealth;  and  it  is  further  ordered 
and  adjudged  by  the  Court,  that  the  said  David 
W.  C.  Dumbauld  and  Griffith  Roberts  be  and 
they  are  hereby  respectively  ousted  from  the 
office  of  Associate  Judge  of  the  Court  of  Common 
Pleas  of  Fayette  County,  and  from  the  franchises, 
fees,  and  emoluments  thereof,  and  that  they  pay 
the  costs  of  this  proceeding. 

Opinion  by  Paxson,  J. 

Dissenting  opinion  by  Mercur,  J.,  in  which 
Gordon  and  Green,  JJ.,  concur. 

Less  than  three  months  ago,  after  argument 
and  ample  time  for  consideration,  we  decided 
this  case  in  favor  of  the  defendants.  Now,  after 
a  re-argument  on  the  part  of  the  plaintiff  only, 
and  without  any  substantial  reasons  not  presented 
on  the  former  argument,  the  judgment  then  en- 
tered is  to  be  reversed.  In  this  I  cannot  concur. 
Nothing  less  than  clear  error  in  the  former  judg- 
ment justifies  the  present  judgment.  This  re- 
versal is  mainly  based  on  that  portion  of  Article 
5,  section  5,  of  the  Constitution  of  1874,  which 
declares  **  whenever  a  county  shall  contain  forty 
thousand  inhabitants,  it  shall  constitute  a  separate 
judicial  district  ....  Counties  contain- 
ing a  population  less  than  is  sufficient  to  con- 
stitute separate  districts  shall  be  formed  into 
convenient  single  districts,  or,  if  necessary,  may 
be  attached  to  contiguous  districts,  as  the  General 
Assembly  may  provide.  The  office  of  Associate 
Judge  not  learned  in  the  law  is  abolished  in 
counties  forming  separate  districts." 


As  the  clause  relating  to  forty  thousand  in- 
habitants does  not  execute  itself,  but  requires 
legislative  action  to  give  it  effect  (Com.  ex 
reL  Chase  v,  Harding,  6  Norris,  343),  and  other 
parts  of  the  Constitution  relate  to  the  same  gene- 
ral subject-matter,  no  one  should  be  interpreted 
by  itself  alone,  but  all  should  be  made  to  har- 
monize so  as  to  give  due  effect  to  the  whole  * 
Constitution.  It  must  be  so  interpreted  as  to 
carry  out  the  great  principles  on  which  our  gov- 
ernment is  based. 

Section  15  of  the  same  article  declares  **ill 
Judges  required  to  be  learned  in  the  law,  except 
Judges  of  the  Supreme  Court,  shall  be  elected 
by  the  qualified  electors  of  the  respective  dis- 
tricts over  which  they  are  to  preside."  It  is 
conceded  that  one  President  Judge  presides  in 
the  counties  of  Fayette  and  Greene.  It  foUows 
that  he  is  the  President  Judge  in  each  county, 
and  the  writs  issued  in  each  are  tested  in  hb 
name.  Thus,  in  fact,  the  two  counties  consti- 
tute the  district  in  which  he  presides.  Then,  in 
the  lan^age  of  the  Cqnstitution,  he  "shall be 
elected  by  the  qualified  electors"  of  that  district 

Section  19  requires  that  Judges,  ** during  their 
continuance  in  office,  shall  reside  within  the  dis- 
tricts for  which  they  shall  be  respectively  elected." 

Section  26  declares  *  *  all  laws  relating  to  Courts 
shall  be  general  and  of  uniform  operation." 

The  right  of  every  male  citizen  of  the  Com- 
monwealth, twenty-one  years  of  age,  to  vote  at 
all  elections,  under  limited  qualifications,  is  ex- 
pressly declared  in  Article  8,  section  i.  This 
right  of  suffrage  thus  distinctly  affirmed  to  exist 
in  the  great  body  of  the  people  cannot  be  taken 
from  them  as  long  as  the  present  Constitution 
stands,  and  it  is  not  to  be  held  subordinate  to 
mere  matters  of  convenience.  It  follows  that 
the  qualified  electors  of  the  county  of  Greene 
have  a  right  to  vote  at  every  election  of  a  Presi- 
dent Judge  to  preside  in  that  county.  In  case 
the  vote  in  Fayette  County  should  be  divided 
between  several  candidates,  and  the  whole  vote 
of  Greene  County  be  cast  for  another  candidate, 
whereby  the  latter  received  a  plurality  of  all  the 
votes  cast,  can  it  be  contended  that  he  is  not 
thereby  duly  elected?  It  cannot  be  without  ig- 
noring one  of  the  highly  valued  rights  of  the 
people.  After  a  Judge  shall  be  elected  to  pre- 
side in  the  two  counties,  it  seems  to  me  too  clear 
for  argument  to  try  to  prove  he  may  reside  in 
either  county  of  the  district,  or  that  he  may  not 
at  will  change  his  residence  from  one  county  to 
another.  He  may  reside  in  Greene  every  sum- 
mer and  in  Fayette  every  winter.  If  the  view 
is  to  prevail  that  the  latter  county  shall  be  d^ 
prived  of  Associate  Judges,  the  people  thereof 
must  at  times  suffer  great  inconveniences,  atkast 
when  the  Judge  shall  reside  in  Greene. 

It  is  claimed,  however,  that  the  Constitution 
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declares  a  county  or  counties  having  a  population 
insufficient  to  form  a  separate  district  may  be  at- 
tached to  contiguous  districts,  and  as  Greene  is  at- 
tached to  Fayette,  the  latter  still  remains  a  separate 
district.  It  is  true  the  Constitution  does  permit 
a  county  to  be  attached  to  a  contiguous  district, 
yet  there  it  stops.  It  does  not  profess  to  declare 
its  legal  status,  nor  the  status  of  the  citizens  of 
•  the  county  thus  attached.  It  certainly  is  not  a 
forced  presumption  to  say,  that,  when  the  people 
adopted  theConsdtution,  they  understood,  when- 
ever a  county  was  •*  attached"  to  an  existing 
district,  it  became  a  part  of  the  district. 

The  very  idea  of  territorial  attachment  is,  that 
the  two  thus  united  became  parts  of  one  whole. 
It  is  but  another  word  for  annexation.  Unless 
otherwise  provided  by  the  terms  of  annexadon, 
it  becomes  an  integral  part  of  the  enlarged  ter- 
ritory. 

The  denial  of  Associate  Judges  to  the  county 
of  Fayette  is  a  distinct  affirmation  that  in  one 
county,  in  which  the  President  Judge  presides, 
he  constitutes  the  whole  Court.  He  may  there 
hold  a  Court  of  Oyer  and  Terminer,  and  perform 
all  the  duties  and  exercise  all  the  powers  that 
he  and  Associate  Judges  not  learned  in  the  law 
jointly  might  do.  In  ^e  county  of  Greene,  where 
he  also  presides,  it  is  admitted  he  has  no  such 
power.  This  is  manifestly  contrary  to  the  whole 
spirit  of  the  Constitution  and  the  Act  of  Assembly 
creating  the  district.  The  idea  that  the  presiding 
Judge  has  so  much  less  power  in  one  county  of 
his  district  than  in  another,  finds  no  warrant  in 
the  Constitution.  It  is  conceded  that  this  ground 
is  wholly  untenable,  where  the  Legislature  has 
in  clear  and  express  terms  declared  that  two 
counties  shall  form  a  district. 

It  is  therefore  contended  that  the  Legislatiure 
may  make  this  discrimination,  and  niake  the 
clause  applicable  to  Courts  of  the  same  grade  of 
unequal  operation,  but  this  would  seem  to  come 
in  direct  conffict  with  Section  26,  which  says : 
**A11  laws  relating  to  Courts  shall  be  general 
and  of  uniform  operarions."  The  construction 
contended  for  would  be  to  recognize  a  law  not 
general  and  not  of  uniform  application. 

This  is  not  the  case  of  a  transfer  of  one  county 
to  a  previously  existing  judicial  district,  for  which 
the  Constitution  intended  to  provide.  It  is  the 
formation  of  a  new  district  by  one  and  the  same 
Act  of  Assembly,  and  in  one  line  thereof. 

After  Judges  were  made  elective  in  Pennsyl- 
vania, a  question  as  to  the  power  of  the  Legisla- 
ture to  transfer  a  county  to  another  district,  and 
thereby  impose  on  the  people  thereof  a  Judge  in 
whose  election  they  had  no  voice,  was  somewhat 
mooted.  To  remove  this  doubt,  and  to  bridge 
over  the  time  intervening  prior  to  the  next  elec- 
tion, this  power  to  attach  was  expressly  given. 
It  cannot  be  that  there  was  any  intention  to 


permanently  take  from  the  people  of  any  one 
county  substantial  rights  and  powers  enjoyed  by 
the  people  of  any  other  county.  It  is  clearly 
wrong  to  say  the  people  of  Fayette  County  have 
a  right  to  be  deprived  of  Associate  Judges.  On 
the  contrary,  they  have  the  right  to  enjoy  all  the 
conveniences  resulting  from  having  such  Judges. 
They  expressed  such  desire  by  electing  these 
Judges.  The  Governor  duly  commissioned  them. 
It  cannot  be  presmned  that  he  did  so  contrary  to 
the  advice  of  the  then  Attorney-General.  Thus 
the  action  of  the  people  of  Fayette  County  had 
the  sanction  of  the  executive  department. 

Notwithstanding  the  words  of  the  Constitution, 
that  a  county  containing  a  population  of  forty 
thousand  shall  constitute  a  separate  district,  yet 
an  Act  of  the  Legislature  is  necessary  to  make  it 
a  district,  and  to  set  its  machinery  in  motion.  It 
is  giving  to  that  clause  an  undue  effect  when  it 
is  thus  made  to  defeat  other  parts  of  the  Con- 
stitution relating  to  the  same  subject-matter,  and 
thus  thwart  the  clear  intent  of  the  Legislature  in 
uniting  the  two  counties  under  one  President 
Judge.  To  reach  any  other  conclusion,  is  to 
assume  it  intended  to  violate  a  cardinal  right  of 
the  people  declared  in  the  Constitution.  The 
other  view  makes  the  Act  harmonize  with  the 
different  parts  of  the  Constitution,  so  as  to  give 
a  reasonable  and  practical  effect  to  all  of  them. 

Justices  Gordon  and  Gr££N  concur  in  this 
opinion. 


Oct.  &  Nov.  '80,  211.  Nov.  1, 1880. 

Federal   Street  &  Pleasant  Valley   Pas- 

senger  Railway  Company  v.  Gibson. 

Negligence — Passenger  railways — Injury  to  pas- 
senger caused  by  a  passing  vehicle — Burden  of 
proof — Practice. 

In  many  cases  the  mere  fact  of  injury  to  a  passenger  on 
a  railway  car  raises  the  presumption  of  want  of  care  on 
the  part  of  the  railway  company.  Such  is  the  case  when 
the  injury  results  from  defective  track,  cars,  machinery, 
or  motive  power.     Per  Mrrcur,  J. 

But  when  a  passenger  on  a  railway  car  is  injured  by  the 
act  of  a  third  party,  over  whom  the  railway  company  has 
no  c6ntrol,  the  burden  of  proof  is  upon  him  to  show,  not 
only  that  he  was  not  guilty  of  contributory  negligence, 
but  that  the  company  was  guilty  of  negligence,  and  that 
its  negligence  was  a  cause  of  the  injury. 

G. ,  a  passenger  on  a  street  railway  car,  was  sitting  with 
his  arm  resting  on  the  sill  of  an  open  window;  the  car- 
driver  met  and  passed  at  a  trot  a  load  of  hay,  going  in 
the  opposite  direction,  when  the  hay  brushed  against  the 
side  of  the  car,  and  injured  G.  's  arm.  In  an  action  by  G. 
against  the  railway  company  to  recover  damas^es : 

Held  (reversing  the  judgment  of  the  Court  below),  that 
it  was  not  sufficient,  to  entitle  the  plaintiff  to  recover,  that 
he  was  free  from  fuilt,  but  that  he  must  prove  other  (act^t 
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creating  a  presumpdon,  at  least,  of  negligence  in  the  com- 
pany, producing  injury. 

A  point  duly  certified  as  a  part  of  the  record,  showing 
that  it  was  affirmed  and  bill  sealed,  although  afterwards 
withdrawn,  may  be  reviewed  by  the  Supreme  Court. 

Error  to  the  Court  of  Common  Pleas  No.  i, 
of  Allegheny  County. 

Case,  by  A.  J.  Gibson  against  the  Federal 
Street  &  Pleasant  Valley  Passenger  Railway 
Company,  to  recover  damages  for  an  injury 
caused  by  the  alleged  negligence  of  one  of  de- 
fendants* drivers. 

On  the  trial,  before  Collier,  J.,  the  follow- 
ing facts  appeared :  On  the  morning  of  July  8, 
1879,  the  plaintiff,  while  riding  down  Federal 
Street,  in  the  city  of  Allegheny,  in  one  of  de- 
fendants* cars,  was  sitting  by  an  open  window 
with  his  left  arm  resting  on  the  window  ledge. 
Whether  or  not  his  elbow  projected  outside  of 
the  window  did  not  clearly  appear  from  the  evi- 
dence. A  load  of  hay,  passing  up  the  street, 
rubbed  along  the  side  of  the  car,  drew  plaintiffs 
arm  outside  of  the  window,  and,  crushing  it  be- 
tween the  hay  and  the  car,  broke  and  otherwise 
injured  it.  The  driver  of  the  car  testified  that 
he  saw  the  load  of  hay  for  some  distance  before 
meeting  it ;  that  he  was  going  at  a  trot,  and  that 
when  they  passed  he  did  not  check  nor  stop  the 
car,  because  he  supposed  he  had  room  to  pass. 

The  plaintiff  submitted,  inter  alia^  the  follow- 
ing point:  Ti)  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  while  a  passenger  on  the 
defendants'  street  car,  was  injured,  without  his 
own  fault,  the  plaintiff  is  entitled  to  recover,  un- 
less the  defendant  satisfies  the  jury  by  the  weight 
of  the  evidence  that  the  injury  arose  from  an  ac- 
cident which  could  not  be  prevented  by  the 
utmost  skill,  foresight,  and  diligence  on  the  part 
of  defendants*  driver.  Affirmed,  (First  assign- 
ment of  error.) 

The  defendants  submitted,  inter  alia^  the  fol- 
lowing point:  (i)  The  Court  is  requested  to 
charge  the  jury  that  there  is  no  evidence  in  the 
case  sufficient  to  show  negligence  on  the  part  of 
the  defendant.     Refused,  (Third  assignment.) 

The  Court,  in  the  general  charge,  said,  inter 
alia :  "If  the  plaintiff  was  injured  without  any 
fault  on  his  part,  then  the  burden  is  upon  the 
company  to  show  that  the  driver  exercised  the 
utmost  degree  of  care  and  skill.  *  *  (Fourth  assign- 
ment.) "If  you  find  that  the  plaintiff  was  in- 
jured without  fault  on  his  part,  the  defendant- 
company  must  satisfy  you  that  the  driver  was  not 
negligent,  that  he  took  the  utmost  care  he  could 
imder  the  circumstances,  otherwise  your  verdict 
must  be  for  the  plaintiff.*'  (Fifth  assignment.) 

After  plaintiflPs  points  were  read  to  the  jury 
and  answered,  "Counsel  for  plaintiff  withdrew 
his  points.** 


Verdict  and  judgment  for  the  plaintiff  for  $500. 
The  defendants  took  this  writ,  assigning  for  error, 
inter  aiia^  the  answers  to  the  plaintiff's  and  de- 
fendants* points,  and  the  portions  of  the  charge 
above  quoted. 

A,  M,  Br<m*n  (with  him  C,  C  Dickey)^  for. 
the  plaintiffs  in  error. 

The  injury  was  not  caused  by  defective  ma- 
chinery,   cars,   or  road,   or  by  anything  that 
pertained  properly  to  the  business  of  the  railway 
company,  and,  therefore,  the  burden  of  proving 
negligence  in  the  carrier  was  upon  the  plaintiE 
P.  F.  W.  &  C.  R.  R.  Co.  V,  Hinds,  3  Sm.  512. 
McCully  V,  Clarke,  4  Wr.  399. 
P.  &  R.  R.  Co.  V,  Hummell,  44  Id.  375. 
Allen  V.  Willard,  57  Id.  374. 
Waters  «/.  Wing,  59  Id.  211. 
P.  R.  R.  Co.  V,  Goodman,  62  Id.  329. 
J.  IV,  Ovet^^  contra. 

The  first  assignment  of  error  is  improperly 
made,  as  the  points  of  plaintiff  below  were  with- 
drawn, and  the  cause  was  submitted  to  the  jmy 
on  the  charge  and  the  answers  to  defendant^ 
points. 

The  onus  of  disproving  negligence  is  upon  the 
carrier  *'when  the  injury  is  caused  by  a  defect 
in  the  road,  cars,  or  machinery,  or  by  a  want  of 
diligence  or  care  in  those  employed.** 
Meier  v,  Penna.  R.  R.  Co.,  14  Sm.  230. 

Jan.  3,  1881.  The  Court,  This  action  ws 
by  a  passenger  to  recover  damages  which  he  sus- 
tained while  in  a  car  of  a  street  railway  company, 
in  being  struck  by  a  passing  load  of  hay.  The 
defendant  in  error  sat  near  an  open  window  with 
his  arm  so  exposed  that  it  was  struck  and  injmed 
by  the  hay  on  a  passing  wagon.  Thus  the  proxi- 
mate cause  of  injury,  at  least  in  part,  was  caused 
by  the  act  of  a  third  party,  over  which  the  rail- 
road company  had  no  control.  If  the  injury 
was  caused  by  contributory  negUgence  of  the 
passenger  or  by  the  sole  negligence  of  the  driver 
of  the  wagon,  there  should  be  no  recovery  against 
the  company.  The  jury  has  found  the  passenger 
was  without  fault  on  his  part.  To  enable  him 
to  recover  he  must  also  prove  that  the  company 
was  guilty  of  negligence,  and  its  negligence  was 
a  cause  of  the  injury.  It  is  just  here  that  the 
errors  covered  by  the  first,  fourth,  and  fifth 
assignments  appear.  The  learned  Judge  sub- 
stantially charged,  if  the  defendant  in  error  wis 
without  fault,  the  company  must  prove  that  it 
was  guilty  of  no  negligence ;  thus  shifting  the 
burden  of  proof  resting  on  the  passenger,  and 
throwing  it  on  the  company  to  disprove  negli- 
gence. This  was  error.  The  duty  rested  on  the 
defendant  in  error  to  prove  negligence  of  the 
company.  Without  this,  he  established  no  cause 
of  action  against  it.  (McCully  v,  Clarke,  4 
Wright,  399 ;  Allen  v.  Willard,  7  P.  F.  Smith, 
374;  Waters  v.  Wing,  9  Id.  211.)    It  b  true 
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In  many  cases  the  mere  fact  of  injury  to  a  pas- 
senger raises  the  presumption  of  want  of  care  on 
the  part  of  a  raihroad  company.  Such  is  the  case 
when  the  injury  results  from  defective  track, 
cars,  machinery,  or  motive  power.  Here  there 
was  no  privity  between  the  company  and  the 
driver  of  the  wagon.  It  was  then  not  liable  for 
the  act  of  the  wagon,  on  the  principle  of  respon- 
deat superior,  (R.  R.  Co.  V,  Hinds,  3  Id.  512.) 
The  car  did  not  leave  its  track.  It  is  not  alleged 
that  any  of  the  property  of  the  company  was 
improperly  constructed,  or  out  of  repair.  If  we 
correctly  understand  the  complaint,  it  is  as  to 
the  speed  of  the  car.  We  see  nothing  in  the  case 
which  relieved  the  defendant  in  error  from 
proving  negligence,  or  that  threw  on  the  com- 
pany the  burden^f  disproving  it.  It  is  not  suf- 
ficient that  he  be  free  from  fault;  he  must  prove 
other  facts,  creating  a  presumption  at  least  of 
negligence  in  the  company  producing  injury. 
The  question  then  is,  in  this  branch  of  the  case, 
whether,  under  the  whole  evidence,  the  jury  is 
satisfied  that  the  company  did  not  use  all  just 
and  proper  care  and  diligence  to  prevent  the 
injury. 

It  was  urged  on  the  argument,  that  the  first 
assignment  was  improperly  made,  as  the  point 
covered  thereby  was  withdrawn.  It  is,  however, 
duly  certified  as  a  part  of  the  record,  showing 
that  it  was  affirmed  and  bill  sealed  for  defendant 
below.  This  creates  a  presumption,  that  it  was 
read  and  answered  in  the  hearing  of  the  jury. 
It  then  had  an  effect  not  removed  by  its  subse- 
quent withdrawal,  and  may  be  reviewed.  That 
question  is  of  no  practical  importance  now,  in- 
asmuch as  substantially  the  same  instructions  ^re 
contained  in  the  portions  of  the  charge  covered 
by  the  fourth  and  fifth  assignments.  The  second 
and  third  assignments  are  not  sustained. 

Judgment  reversed  and  a  venire  facias  de 
fuvo  awarded. 

Opinion  by  Mercur,  J. 

Gordon,  Trunkey,  and  Green,  JJ.,  absent. 

[See  Phila.  &  Reading  R.  R.  Co.  v.  ^Sio^^,  ante,  497.] 


Oct  &  Nov.  *8o,  140.  Oct  7,  1880. 

Palmer  v.  Gillespie. 

Statute  of  Limitations —  What  is  a  sufficient  ad- 
mission of  indebtedness  to  toll  the  running  of — 
An  actual  or  express  promise  to  pay  not  neces- 
sary— Set-off. 

In  order  to  toll  the  ranning  of  the  Statute  of  Limitations 
it  is  not  essentially  necessary  that  there  should  be  an  actual 
or  expess  promise  to  pay.  From  an  admission  consist- 
ent with  a  promise  to  pay  the  law  will  imply  a  promise 
without  iu  having  been  aaually  or  expres&ly  made. 


Such  nn  admission  must  be  such  a  dear,  distinct,  and  un- 
equivocal acknowledgment  of  a  particular  debt  as  to  re- 
move hesitation  in  reqard  to  the  debtor's  meaning. 

Miller  V.  Baschorc,  2  Norris,  356,  commented  upon  and 
modified. 

Error  to  the  Common  Pleas  No.  i,  of  Alle- 
gheny County. 

Debt,  by  John  J.  Gillespie  against  Robert  H. 
Palmer. 

Upon  the  trial,  before  Collier,  J.,  the  de- 
fendant admitted  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  I750,  but  claimed  to  have 
a  set-oflf  to  the  whole  claim  as  follows :  About 
January,  1865,  Gillespie  was  raising  a  fund  to 
buy  some  oil  land.  The  title  to  the  property  was 
to  be  taken  in  Gillespie's  name,  who  should  hold 
in  trust  for  the  contributors  according  to  the 
amounts  respectively  contributed.  Palmer,  the 
defendant,  contributed  thereto  ^750  in  two  in- 
stalments, one  of  ^500,  the  other  of  ^250.  One 
piece  of  property  was  purchased  and  held  by 
Gillespie  in  his  own  name  for  several  years.  It 
did  not  clearly  appear  from  the  testimony  how 
much,  if  any,  of  Palmer's  money  was  invested. 
Palmer  testified  that  about  1870  or  1871  be  in- 
quired of  Gillespie  about  it,  and  that  Gillespie 
said,  <'  He  didn't  think  I  was  in  it  at  all.  Said 
he  would  look  at  the  papers.  .  .  ,  He  after- 
wards informed  me  that  there  was  not  enough  to 
go  around.     I  told  him  I  wanted  him  to  settle 

with  me He  said  he  would  settle 

it,  but  he  thought  he  could  buy  me  a  share  of 
equal  value  of  a  man  that  would  come  in.  I  let 
it  go.  I  afterwards  asked  him  about  the  man's 
coming  in.  He  said  that  he  badn't*come  in, 
but  he  expected  him,  that  he  would  settle  it, 
would  pay  it,  would  see  to  it,  that  it  was  correct. 
First  he  said  he  didn't  think  the  receipts  were 
written  by  him,  didn't  think  I  had  a  receipt  for 
it,  and  when  I  brought  the  receipts  to  him  he 
said  he  would  pay  it,  would  settle  it."  Gilles- 
pie testified  that  he  was  not  certain  as  to  how 
much  of  Palmer's  money  had  been  invested; 
that  the  question  had  been  referred  to  a  third 
party  but  had  never  been  decided ;  that  more 
money  had  been  paid  in  than  was  necessary  for 
the  purchase  and  that  some  had  been  paid  back. 
He  expressly  denied  the  conversations  testified  to 
by  Palmer. 

The  plaintiff  submitted,  inter  alia^  the  follow- 
ing point :  **  That  even  if  the  jury  believe  from 
the  evidence  that  Mr.  Palmer,  the  defendant, 
gave  to  the  plaintiff  ^750  to  be  invested,  together 
with  moneys  of  other  parties,  in  real  estate, 
which  the  said  Gillespie  was  to  hold  in  trust  for 
said  defendant  and  others^  in  proportion  to  the 
amounts  of  money  by  them  respectively  con- 
tributed to  the  purchase-money,  and  if  the  jury 
believe  that  the  plaintiff  took  title  to  said  pro- 
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perty  and  recognized  the  interest  of  defendant 
therein,  but  that  when  making  a  subsequent  con- 
veyance to  another  trustee  a  dispute  arose  ao  to 
the  quantum  of  interest  in  the  property  belong- 
ing to  the  defendant,  such  state  of  facts  gave  the 
defendant  no  right  to  recover  back  his  purchase- 
money  or  any  part  thereof,  nor  is  such  defence 
available  by  way  either  of  payment  or  set-off  in 
this  present  action.*'     Affirmed. 

The  Court  in  its  general  charge  said,  inter  alia, 
as  follows :  *  *  Then  there  is  another  matter,  even 
if  the  proposition  of  the  defendant  is  true.  This 
transaction  was  more  than  six  years  before  the 
bringing  of  this  suit.  It  is  necessary  that  Mr. 
Gillespie  should  make  an  actual  promise  to  pay 
within  the  six  years,  should  admit  it,  and  say  he 
would  pay  it  before  the  defendant  would  be 
entitled  to  a  verdict."  .  .  .  "Now,  the 
transaction  being  more  than  six  years  old  at  the 
time  of  the  bringing  of  tliis  suit,  unless  there  was 
a  promise  to  pay,  it  would  not  avail." 

Verdict  and  judgment  for  the  plaintiff.  The 
defendant  took  this  writ,  assigning  for  error  the 
answer  to  plaintiffs  point  and  the  above  portion 
of  the  charge  of  the  Court. 

West  AfcMurrayy  for  plaintiff  in  error. 
If  any  portion  of  plaintiff  in  error's  money 
was  not  invested,  assumpsit  for  money  had  and 
received  would  lie,  or  it  would  be  admissible  as 
a  set-off  in  this  action. 

Aycineoa  r.  Penes,  6  W.  &  S.  244. 

Jackv.  Morrison,  12  Wr.  115. 

Dcyslier  v,  Triebel,  14  Sm.  386. 
For  the  purpose  of  taking  the  case  out  of  the 
Statute  of  Limitations  no  actual  promise  to  pay 
need  be  ^oved.  An  admission  consistent  with 
a  promise  to  pay  is  enough.  The  jury  might 
have  found  such  an  admission. 

Suter  v.  Sheeler,  10  Harris,  308. 

Patton  V,  Hassinger,  19  Sm.  311. 

Senseman  v.  Hershman,  I  Norris,  85. 

Johns  V,  Lantz,  13  Sm.  24. 
John  Daizell{mih  Yam  John  H.  Hampton)^ 
contra. 

Under  his  plea  of  payment  with  leave  the  de- 
fendant proposed  to  revoke  the  trust  committed 
to  the  plaintiff.  The  plaintiff  was  simply  the 
treasurer  of  a  fund  contributed  by  a  number  of 
parties  for  a  particular  purpose.  When  the  de- 
fendant's money  was  paid  into  the  pool  it  lost 
its  identity,  and  the  surplus  not  invested  would 
belong  to  all  of  the  contributors,  and  they  are 
all  interested  in  its  disposition.  How  then 
could  it  be  settled  in  an  action  between  the 
plaintiff  and  the  defendant  ? 

There  was  no  clear,  distinct,  and  unequivocal 
acknowledgment  of  the  debt.  At  most  it  was 
a  naked  admission  of  indebtedness,  without 
stating  the  amount  or  nature  of  the  debt,  or  a 
promise  to  pay  something  without  a  reference 
to  the  sum  to  be  paid.    A  promise  to  '' attend 


to  it,"  or  *'  fix  it,"  or  **setde  it,"  is  not  snflS- 
cient. 

Miller  v,  Baschore,  2  Norris,  356;  s.  c.,  3  Weekly 

Notes,  402. 
Emerson  v.  Miller,  3  Casey,  278. 
Weaver  v.  Weaver,  4  Sm.  153. 
The  Court  meant  by  actud  promise  simply  a 
real  promise,  whether  by  words  or  acts,  and  not 
**  express  in  terms." 

Nov.  8,  1880.  The  Court.  This  conten- 
tion relates  to  the  allowance  of  a  set-off  claimed 
by  the  plaintiff  in  error.  His  right  thereto  is 
alleged  to  have  arisen  on  this  statement  of  facts, 
A  purchase  of  oil  lands  was  contemplated,  in 
which  both  these  parties  and  some  others  should 
be  interested.  The  purchase  was  to  be  made  in 
the  name  of  the  defendant  in  error ;  but  in  fact 
for  the  benefit  of  all  who  contributed  towards  the 
purchase- money,  according  to  the  amount  sub- 
scribed by  each  respectively.  The  plaintiff  la 
error  testified  that  for  this  purpose,  he  put  ^750 
into  the  hands  of  the  defendant  in  error ;  but  the 
latter  did  not  so  invest  it,  and  afterwards  pro- 
mised to  pay  it  back  to  him.  Evidence  was  given 
tending  to  show  that  one  piece  of  land  was  pur- 
chased by  him  and  deed  therefor  taken  in  his 
name,  and  that  he  afterwards  conveyed  the  same 
to  one  Hailman,  without  declaring  any  trust  there- 
in for  the  plaintiff  in  error.  Whether  any  right  of 
the  latter  in  the  land  was  then  recognized  to  exist, 
is  a  question  in  dispute.  It  seems,  however, 
if  any  was  recognized,  it  was  not  equal  to  the 
whole  ;f  750.  This  sum  had  been  advanced  by 
the  plaintiff  in  error  in  two  instalments.  The 
first  of  ^250,  the  latter  of  I500. 

This  suit  was  brought  more  than  six  jrears  after 
the  money  was  thus  advanced.  To  avoid  the 
effect  of  the  Statute  of  Limitations,  the  plaintiff  in 
error  relied  on  promises  or  admissions  of  in- 
debtedness, alleged  to  have  been  made  within 
the  six  years.  The  learned  Judge  charged  sub- 
stantially, that  notwithstanding  the  defendant  in 
error  may  have  kept  this  money,  and  did  not  in- 
vest it  in  the  oil  property,  yet  as  that  was  more 
than  six  years  before  suit  brought,  to  make  him 
liable,  it  was  necessary  that  he  <' should  make 
an  actual  promise  to  pay  within  the  six  years; 
should  admit  it,  and  say  he  would  pay  it"  befoie 
he  would  now  be  liable  tYierefor.  Again  he 
charged  **  now  the  transaction  being  more  than 
six  years  old  at  the  time  of  the  bringing  of  this 
suit,  unless  there  was  a  promise  to  pay  it,  H 
would  not  avail."  In  so  charging,  we  think  the 
learned  Judge  erred.  It  is  not  essentially  neces- 
sary that  the  promise  be  actual  or  express,  pro- 
vided the  other  necessary  facts  are  shown.  A 
clear,  distinct,  and  unequivocal  acknowledgment 
of  a  debt  is  sufficient  to  take  a  case  out  of  the 
operation  of  the  statute.    It  must  be  an  admta> 
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si  on  consistent  with  a  promise  to  pay.  If  so,  the 
law  will  imply  the  promise  without  its  having 
been  actually  or  expressly  made.  There  must 
not  be  uncertainty  as  to  the  particular  debt  to 
which  the  admission  applies.  It  must  be  so  dis- 
tinct and  unambiguous  as  to  remove  hesitation 
in  regard  to  the  debtor's  meaning.  (Fries  v. 
Boisselet,  9  S.  &  R.  128;  Bailey  v.  Bailey,  14 
Id.  195  ;  Allison  v.  James,  9  Watts,  380;  Gil- 
kysont/.  Larue,  6  W.  &  S.  213;  HazlebaJcer  «;. 
Reeves,  2  Jones,  264 ;  Davis  v,  Steiner,  2  Harris, 
275  ;  Johns  r.  Lantz,  13  P.  F.  Smith,  324.)  In 
this  last  case,  it  was  said  by  the  present  Chief 
Justice,  *' No  case,  however,  has  ever  gone  the 
length  of  saying  that  there  must  be  an  express 
promise  to  pay  in  terms."  Watson's  Executors 
V,  Sterm  (26  Id.  121),  and  Senseman  et  aL  v. 
Hershman  //  a/,  (i  Norris,  83),  declare  the  rule 
to  be  as  stated  in  the  cases  we  have  cited. 

Miller  v,  Baschore  (2  Norris,  356)  was  not  in- 
tended to  overrule  the  long  line  of  preceding 
cases.  The  generality  of  the  language  therein 
used  must  therefore  not  be  understood  as  re- 
quiring an  express  promise,  but  a  promise  that 
may  be  clearly  implied.  The  rule  as  held  in  the 
other  cases  cited  was  approved  and  declared  in 
RiderV.  Kinger,  decided  last  spring  at  Harrisburg. 

Inasmuch  as  the  jury  might  find  under  the  evi- 
dence, that  at  least  one  part  of  the  money  was  in 
fact  never  invested  in  land,  the  language  covered 
by  the  first  assignment  may  have  been  calculated 
to  mislead  them.  It  appears  to  assume  that  both 
sums  should  be  held  as  one  payment.  The  evi- 
dence bearing  on  each  ought  to  be  separately 
presented  to  the  jury.  This  can  be  done  on  the 
next  trial. 

Judgment  reversed,  and  a  pefW'^  facUis  de 
novo  awarded. 

Opinion  by  Merour,  J. 


Oct.  &  Nov.  '80,  104-  Oct.  26,  i88a 

Montgomery  v.  Heilman. 

Jurisdiction — Justice  of  the  peace — Consent — 
Estoppel—  When  too  late  to  take  advantage  of 
want  of  Jurisdiction — Affidavit  of  defence  law, 

A  justice  of  the  peace  has  no  jurisdiction  in  a  suit 
instituted  by  a  distributee  in  the  Orphans'  Court  to  re- 
cover from  the  executor  his  distributive  share. 

But  where  such  a  suit  was  instituted,  and  the  defendant 
expressly  agreed  that  the  case  should  be  tried  before  a 
justice,  and  the  same  was  tried  and  resulted  in  a  judg- 
ment for  plaintiff,  whereupon  defendant  took  an  appd 
to  the  Common  Pleas,  and  plaintiff  afterwards,  in  accord- 
ance with  a  rule  of  Court,  filed  a  sworn  copy  of  his  ac- 
count, and  took  judgment  for  want  of  an  affidavit  of 
defence : 

Heidt  that  under  the  circumstances  the  defendant  was 
estopped  from  interposing  the  objection  of  want  of  juris- 
diction to  destroy  the  validity  of  the  judgment. 

In  the  above  case  the  rule  of  Court  required  plaintifl^ 


before  recovering  judgment  for  want  of  an  affidavit  of 
defence,  to  "  file,  en  or  before  the  return-day  of  the  writ, 
with  his  declaration  or  statement  when  necessary,  or,  in 
cases  of  appeal,  on  or  before  the  first  day  of  the  term  to 
which  the  appeal  is  entered,  an  afficlavit  slating  the 
amount  he  verily  believes  to  be  due  from  the  defendant, 
together  wi'h  a  copy  of  the  book  entries  or  instrument 
upon  which  the  suit  is  brought;  or  where  the  claim  is 
not  evidenced  by  writing,  a  brief,  setting  forth  a  full  and 
detailed  statement  of  tlie  same,  verified  as  aforesaid." 
Plaintiff  filed,  in  due  time,  a  sworn  calculation  of  the 
amount  due  him  "  per  auditor's  report"  in  the  Orphans' 
Court: 

Held,  to  be  a  sufficient  compliance  with  the  rule  of 
Court,  and  that  the  plaintiff,  upon  failure  of  the  defendant 
to  file  an  affidavit  of  defence  within  the  stipulated  time, 
was  entitled  to  judgment. 

Sharswood,C.  J.,  Paxsom  and  Trunkey,  JJ.^dkasent. 

Error  to  the  Common  Pleas  of  Armstrong 
County. 

Appeal  from  a  judgment  entered  by  M.  H. 
Schsdl,  Esq.,  a  justice  of  the  peace,  in  favor  of 
Jacob  Heilman,  against  Thomas  Montgomery, 
for  the  sum  of  I8.57. 

The  suit  was  originally  instituted  against 
Montgomery,  who  was  the  executor  of  Jacob 
Heilman,  Sr.,  on  the  following  bill: — 

Thomas  Montgomery,  Dr. 

To  Jacob  Heilman, 
Jan.  21,  '79,  amount  of  principal  due  per  audi- 
tor's report  of   distribution  of  the  estate  of 
Jacob  Heilman,  ^5  57 

Cr.  by  cash  paid,  87  00 

I  8  57 
The  defendant  was  duly  summoned  to  appear. 
The  transcript  of  the  justice's  docket  contained 
the  following:  **  Defendant  appear^ in  person, 
and  claims  that  the  above  claim  is  on  record  in 
the  Orphans'  Court  of  Armstrong  ....  Defen- 
dant appears,  and  agrees  to  have  the  case  tried 
before  Justice  Schall."  The  case  was  accord- 
ingly tried,  and  judgment  entered  for  plaintiff.  . 
Defendant  appealed  to  the  Common  Pleas,  to 
June  Term,  1879,  filing  a  transcript  of  the  jus- 
tice's docket  entries  in  said  case.  On  June  2, 
1879,  plaintiff  filed  a  sworn  copy  of  his  account 
as  above,  and  on  June  23,  1879,  entered  an 
office  judgment  for  want  of  an  affidavit  of  de- 
fence, in  the  sum  of  I9.03. 

The  rule  of  Court  with  reference  to  judgments 
for  want  of  an  affidavit  of  defence  was  as  fol- 
lows:— 

'*  In  actions  on  recognizances,  judgments,  mortgages, 
liens  of  mechanics  and  material  men,  municipal  claims, 
transcripts  from  the  Orphans'  Court,  book  accounts, 
bonds,  biUs,  notes,  and  other  instruments  of  writing  for 
the  payment  of  money;  and  in  all  actions  on  express 
contract  for  the  payment  of  money,  and  n^ether  the 
same  be  in  writing  or  not ;  and  in  appeals  from  the  Judg- 
ments of  justices  of  the  peace,  if  the  plaintiff  shall  file  on 
or  before  the  return  day  of  the  writ,  with  his  declaration 
or  statement  when  necessary,  or  in  cases  of  appeal,  on  or 
before  the  first  day  of  the  term  to  which  the  appeal  is  en- 
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tered,  an  affidanit  stating  the  amount  he  verily  believes  to 
be  due  from  the  defendant,  together  with  a  copy  of  the 
book  entries  or  instrument  upon  which  the  suit  is 
brought,  or  where  the  claim  is  not  evidenced  by  writing, 
a  brief,  setting  forth  a  full  and  detailed  statement  of  the 
same,  verified  as  aforesaid,  he  shall  be  entitled  to  judg- 
ment at  any  time  after  twenty  days  from  the  return  day  of 
the  writ,  or  in  case  of  appeal  from  the  first  day  of  the 
term  to  which  the  appeal  is  entered,  unless  the  defendanC 
shall  have  filed  an  affidavit  of  defence  setting  forth  fully 
the  nature  and  character  of  the  same." 

Defendant  thereupon  obtained  a  rule  to  show 
cause  why  the  judgment  should  not  be  stricken 
off,  on  the  ground  that  the  record  showed 
(i)  That  the  claim  was  not  within  the  affidavit 
of  defence  law.  (2^  That  the  justice  of  the 
peace  had  no  jurisdiction  of  the  cause  of  action. 
This  rule  the  Court  (Neale,  P.  J.)  subsequently 
discharged.  Defendant  took  this  writ,  assigning 
for  error  the  action  of  the  Court  in  discharging 
the  rule  to  show  cause  why  the  judgment  should 
not  be  stricken  off. 

£,  S.  Soiden,  for  plaintiff  in  error. 

The  plaintiff  below  was  not  entitled  to  judg- 
ment for  want  of  an  affidavit  of  defence. 

He  filed  neither  statement  nor  narr.,  as  re- 
quired by  the  rule  of  Co\u"t. 

His  case  was  not  of  such  a  kind  that  he  could 
go  to  the  jury,  and  recover  on  proof  of  the  state- 
ment filed  without  more.  This  is  the  true  test  in 
every  case. 

Dickerson  v.  McCausland,  3  Weekly  Notes,  327. 
Imhoff  V,  Brown,  6  Casey,  504. 
Com.  V,  Pelletier,  8  Weekly  Notes,  516. 
Mitchell  on  Motions  and  Rules,  63. 

A  distributee  in  the  Orphans'  Court  cannot 
sue  before  a  justice  of  the  peace  for  his  distribu- 
tive share. 

Loomis*s  Appeal,  10  Barr,  390. 
Nor  could  consent  give  such  jurisdiction. 

Collins  V.  Collins,  i  Wright,  387. 
(DefendMit  in  error  did  not  appear,  and  pre- 
sented no  paper-book.) 

Jan.  24,  1881.  The  Court.  It  may  be 
conceded  that  this  cause  of  action  was  not  within 
the  jurisdiction  of  a  justice  of  the  peace.  It  is 
equally  true  that  consent  cannot  give  jurisdiction 
so  as  to  prevent  objection  thereto  being  made  in 
a  future  trial  of  the  cause.  It,  however,  is  not 
obligatory  on  a  party  to  interpose  such  objection. 
In  this  case,  as  appears  by  the  record,  after  the 
claim  was  filed,  the  plaintiff  in  error  appeared, 
and  at  first  objected,  but  afterwards  agreed  that 
the  case  be  tried  before  the  justice,  and  it  was  so 
tried.  On  appeal  to  the  Common  Pleas,  he 
made  no  allegation  of  want  of  jurisdiction.  He 
put  in  no  plea ;  made  no  afi&davit  of  defence,  as 
required  by  the  rules  of  Court,  and  permitted 
judgment  to  be  entered  against  him.  Thus,  by 
express  agreement  before  the  justice,  and  by  his 
tacit  consent  afterwards,  judgment  was  regularly 


entered.  After  this,  the  Court  granted  a  rule  to 
show  cause  why  the  judgment  should  not  be 
stricken  off,  but  subsequently  discharged  it.  The 
alleged  grievance  of  the  plaintiff  is,  that  "  the 
Court  erred  in  discharging  the  rule  to  show 
cause,  and  refusing  to  strike  off  the  judgment 
for  want  of  an  affidavit  of  defence." 

It  is  clearly  shown  by  the  rule  of  Court  and 
the  opinion  of  the  Judge,  that  the  requisite  time 
had  elapsed  after  the  affidavit  of  claim  was  filed, 
to  entitle  the  defendant  in  error  to  judgment  for 
want  of  an  affidavit  of  defence.  It  is  urged, 
however,  that,  if  the  record  showed  want  of 
jurisdiction,  it  dispensed  with  the  necessity  of 
putting  in  such  an  affidavit.  The  record  did 
show  a  waiver  of  that  question,  and  an  agree- 
ment to  try  the  case  on  its  merits.  A  view 
of  the  whole  record  created  no  presiiii^>don,  and 
gave  no  notice  that  any  objection  would  be  taken 
to  the  jurisdiction.  As  the  case  then  stood,  widi 
jurisdiction  agreed  to,  the  action  wse  subject  to 
the  same  rule  which  applies  to  appeals  from  ^ 
judgment  of  a  justice  of  the  peace  entered  on  a 
claim  for  money  due.  The  attempt  now  is  not 
to  show  want  of  jurisdiction  in  a  pending  action, 
nor  that  an  affidavit  of  defence  was  not  neces- 
sary, if  under  the  showing  of  the  record,  the 
Court  could  entertain  jurisdiction.  Suppose, 
when  judgment  was  moved  for,  the  plaintiff  in 
error,  or  his  counsel,  had  risen  in  Court  and  sakJ, 
**  I  interpose  no  objection  by  reason  of  want  of 
jiu-isdiction.  I  expressly  agreed  to  ¥faive  that, 
and  that  the  case  should  be  tried  before  the  jiB- 
tice  on  its  own  merits,  and  it  was  so  tried.  I 
still  adhere  to  that  agreement,  and  desire  the 
Court  to  pass  upon  the  case  as  if  there  was  un- 
doubted jurisdiction," — and  the  Court  had  there- 
upon ordered  j  udgmen  t ;  the  case  would  have  been 
no  stronger  than  it  is  now.  It  would  have  been 
an  oral  assertion  of  what  his  declaration  of  record 
was  asserting  to  the  eye  of  the  Court.  Let  ns 
follow  it  a  step  further.  Suppose  he  had  suffered 
execution  to  issue  on  the  judgment,  and  his  pro- 
perty to  be  sold,  could  he  then  be  permitted  to 
question  the  validity  of  the  judgment  for  want  of 
jurisdiction  in  the  Justice?  Could  he  maintain 
suit  against  the  ofncer  or  purchaser  resting  on 
alleged  want  of  jiurisdiction  ?  We  think  he  wonki 
be  estopped  from  so  doing. 

If,  then,  under  any  circumstances,  he  woukl 
be  estoppel  from  interposing  want  of  jurisdiction 
to  destroy  the  validity  of  the  judgment,  why  not 
imder  the  admitted  facts  in  this  case  ?  With  fidl 
knowledge  of  the  law,  by  his  express  agreement 
he  induced  the  defendant  in  error  to  incur  Ik 
costs  and  expenses  of  a  trial,  and  the  justice  and 
the  prothonotary  to  render  their  services,  for 
which  the  statute  gives  them  fees.  He  invited 
the  judgment  to  be  entered  against  him.  Can  he 
thus  trifle  with  two  courts,  and  also  esc^  tk 
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application  of  the  doctrine  of  equitable  estoppel  ? 
We  think  not.  He  now  attempts  to  avoid  the 
payment  of  costs,  which  he  expressly  induced 
the  other  party  to  incur.  The  judgment  was 
regularly  entered.  His  effort  now  is  to  contra- 
dict what  he  said  of  record  before  and  at  the  time 
judgment  was  taken.  He  appealed  to  the  sound 
discretion  of  the  Court,  either  to  open  a  judg- 
ment regular  on  its  face,  or  to  strike  it  off  for  a 
cause  shown  by  the  record  to  be  waived.  The 
learned  Judge  was  right  in  refusing  to  disturb  the 
judgment. 

Judgment  affirmed. 

Opinion  by  Mercur,  J. 

Dissenting  opinion  by  Trunkey,  J.,  in  which 
Sharswood,  C.  J.,  and  Paxson,  J.,  concurred. 

The  plaintiff  states  his  claim  thus:  "Amount 
of  principal  and  interest  due  per  Auditor's  report 
of  distribution  of  the  estate  of  Jacob  Heilman, 
Sr.,  dec'd,  I9S.57.  Cr.  by  cash  paid  I87.  Bal. 
due  and  unpaid  I8.57."  It  is  a  reasonable 
inference  that  said  report  is  in  a  proceeding 
in  the  Orphans'  Court.  It  may  issue  execution 
to  enforce  its  decrees  for  payment  of  money, 
and  transcripts  may  be  taken  to  the  Common 
Pleas  for  purposes  of  lien  and  other  proceedings. 
No  statute  gives  a  justice  of  the  peace  jurisdic- 
tion of  decrees  and  ludgments  of  the  higher  courts. 
The  justice  entered  on  his  docket  that  the  defend- 
ant, who  appeared  in  obedience  to  summons, 
agreed  to  be  tried  before  him ;  but  consent  can- 
not give  jurisdiction  save  in  one  case,  and  in 
that  the  parties  must  voluntarily  appear.  The 
justice  was  not  made  an  arbitrator,  and  had  he 
been,  th«re  was  no  case  in  Court  to  authorize  the 
judgment  in  default  of  an  affidavit  of  defence. 
On  the  face  of  the  record,  the  plaintiff  had  no 
right  to  the  judgment,  and  it  was  the  duty  of  the 
Court  below  to  strike  it  off;  it  was  against  its 
rules  as  well  as  the  law. 

From  the  judgment  of  the  justice,  the  defend- 
ant appealed.  Before  he  was  called  on  to  plead 
or  to  defend  the  action  in  any  way  in  the  Com- 
mon Pleas,  the  plaintiff  filed  a  praecipe  entering 
judgment  in  default  of  an  affidavit  of  defence. 
The  claim  as  stated  showed  the  justice  had  no  juris- 
diction, and  therefore  no  judgment  could  law- 
fully be  taken  against  the  defendant.  Had  the 
motion  been  made  in  open  court,  judgment  would 
have  been  refused,  of  course,  on  the  ground  that 
the  plaintiff  was  not  entitled  to  recover.  More- 
over, the  plaintiff  did  not  comply  with  the  rule 
of  the  Court.  He  did  not  file  a  copy  of  the 
Auditor's  report,  nor  any  part  of  it.  He  filed  no 
reference  to  the  place  where  it  could  be  found  of 
record.  Hence  he  could  not  rightfully  take  judg- 
ment, even  if  the  record  had  not  shown  want  of 
jurisdiction.  The  judgment  was  not  only  against 
law,  but  was  irregular  and  unauthorized  by  the 


rule.  When  the  motion  was  made  to  strike  it  off, 
it  was  the  imperative  duty  of  the  Court  to  grant 
it ;  the  defendant  demanded  justice,  he  did  not 
petition  for  grace.  He  is  not  barred  of  his  right 
for  not  having  filed  an  affidavit  of  defence,  be- 
cause the  plaintiff  had  not  a  case  for  judgment 
in  default.  After  his  appeal  he  did  nothing  till 
he  moved  vacation  of  the  wrongfully  entered 
judgment,  and  to  hold  that  he  is  estopped  from 
asserting  his  rights  is  as  novel  as  the  action  itself. 


^'Ommon  IJleas— IBquitg. 


C.  P.  No.  3.  March  7,  1881. 

Portuondo  v.  Paunce. 
Equity  pUading  and  practice— Discovery — Inter- 

rogatories — Plaintiff  must  establish  his  right 

to  the  subject-matter  of  the  suit  before  he  is 

entitled  to  discovery, 

Sur  demurrer  and  exceptions  to  interroga- 
tories. 

The  bill  in  equity,  as  amended,  filed  by  J.  A. 
Portuondo  against  J.  E.  Faunce,  set  forth  the 
following  facts :  The  plaintiff  is  a  son  of  the  late 
J.  F.  Portuondo,  a  citizen  of  the  United  States, 
who  was  arrested  and  illegally  put  to  death  by 
the  Spanish  authorities  in  1870,  in  Cuba;  at 
that  time  plaintiff  was  a  minor,  and,  at  his  re- 
quest, his  uncle,  J.  M.  Portuondo,  was  appointed 
guardian  of  his  person  and  estate  by  the  Or- 
phans' Court  of  Philadelphia  County;  the  guar- 
dian prosecuted  plaintiff's  claim  for  damages  for 
his  father's  death  before  the  Commission  of 
Claims  of  Citizens  of  the  United  States  against 
Spain,  under  the  treaty  of  February  12,  1871, 
and  on  May  31,  1879,  recovered  an  award  for 
|6o,ooo,  which  sum  has  been  paid  over  by 
Spain  to  the  United  States.  In  the  prosecution 
of  this  claim  the  guardian  employed  as  counsel 
Messrs.  J.  T.  Oehlschlager  (on  whose  death  Mr. 
J.  T.  Cfwens  took  his  place)  and  J.  O'Byme, 
who,  as  plaintiff  is  informed  and  believes,  had 
sole  charge  of  the  prosecution  of  the  case,  and 
advanced  all  the  funds  necessary  therefor.  Plain- 
tiff came  of  age  March  15,  1876,  and  thereupon 
the  said  sum  of  $60,000  less  ^9000  due  said/ 
counsel  for  their  services,  and  for  which  they 
held  the  guardian's  assignments,  becaftie  due 
him.  The  bill  as  amended  further  averred  that, 
under  an  assignment  dated  May  31,  1879,  ^7 
the  guardian  to  defendant  Faunce,  the  sum  of 
1 1 2,000  of  said  award  had  been  paid  over  to 
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defendant  by  the  Department  of  State  of  the 
United  States,  and  that  plaintiff  was  informed 
and  believes  that  defendant  never  rendered  any 
services  in  or  about  the  prosecution  of  plaintiff's 
claim,  and  that  said  assignment  of  ji 2,000  is 
wholly  without  consideration  and  in  fraud  of 
plaintiff's  rights,  and  was  made  subsequent  to 
the  time  when  plaintiff  attained  his  majority; 
that  defendant  now  alleges  he  has  parted  with 
and  disposed  of  all  the  said  sum  of  $12,000,  to 
what  persons  your  orator  knows  not,  but  believes 
them  to  be  wholly  irresponsible,  and  that  the 
transfer  was  made  without  consideration,  to  hinder 
plaintiff  from  collecting  what  belongs  to  him; 
wherefore  plaintiff  needs  discovery  of  the  per- 
sons to  whom  and  the  amounts  in  which  said 
payments  were  made. 

The  prayers  were  for  discovery,  a  receiver  to 
take  charge  of  the  sums  so  paid  over,  when  the 
parties  to  whom  such  payments  were  made  should 
be  made  parties  to  this  suit,  and  further  relief. 
Interrogatories  were  accordingly  filed  to  aid  in 
the  obtaining  of  discovery  as  to  said  matters. 

The  answer  of  J.  E.  Faunce  admitted  the 
averments  of  the  bill  as  to  the  claim  and  the  fact 
of  its  recovery,  but  denied  all  its  material  allega- 
tions in  regard  to  his  connection  or  want  of  con- 
nection therewith,  and  set  up  affirmatively  the 
following  statement  thereof:  At  the  time  of  his 
father's  death  plaintiff  was  a  minor,  and  without 
the  funds  necessary  to  prosecute  a  claim  of  the 
character  of  this  one ;  the  guardian  was  equally 
unable  to  do  so,  and  accordingly  entered  into  an 
agreement  with  Mr.  T.  H.  Oehlschlager  (on 
whose  death  Mr.  Owens  was  taken  into  the  case 
in  his  place )y  for  him  to  take  entire  charge  and 
pay  all  expenses  incurred  in  efforts  to  secure  a 
tribunal  and  prove  plaintiff's  case  before  it,  and 
in  compensation  therefor  to  receive  a  contingent 
fee  of  50  per  cent.  Mr.  Oehlschlager  being  un- 
able to  furnish  all  the  funds  requisite,  associated 
with  himself  Mr.  O'Byrne.  The  guardian  be- 
coming dissatisfied  with  the  conduct  of  the  case 
desired  defendant  to  take  charge  of  it.  Defend- 
ant did  so,  but,  at  his  suggestion,  the  other  coun- 
sel also  were  retained,  and  an  agreement  was 
then  entered  into  between  the  guardian,  Mr. 
Oehlschlager,  Mr.  O'Byrne,  and  the  defendant, 
that  20  per  cent,  of  the  contingent  fee  of  50  per 
cent,  should  be  paid  to  defendant,  and  the  re- 
maining 30  per  cent,  to  the  other  counsel.  From 
that  time  defendant  bore  his  full  share  of  the 
labor  and  expense  of  the  suit.  The  assignment 
to  defendant  was  drawn  up  in  writing  at  the  same 
time  with  the  assignment  to  the  other  counsel. 
The  answer  averred  that  no  part  of  the  |i  2,000 
which  defendant  had  received  in  accordance 
with  this  agreement  had  been  paid  to  the  guar- 
dian ;  nor  liad  he  any  interest  whatever  in  its 
distribution. 


Defendant,  having  been  ruled  to  answer  the 
interrogatories,  filed  a  demurrer  and  exceptions 
to  them,  on  the  ground  that  plsiintiff  had  no  in- 
terest in  the  subject-matter  of  the  suit,  and  no 
title  thereto. 

E,  C.  Mitchell  (with  him  F.  Gaston),  fa 
defendant. 

Plaintiff  is  not  entided  to  discovery  ontil  he 
has  shown  his  title  to  the  property  about  whidi 
the  suit  is  instituted.  Here  the  defendant  ex- 
pressly denies  all  of  plaintiff's  right ,  and  until 
plaintiff  establishes  his  right,  discovery  would  be 
merely  an  impertinent  inquiry  into  a  matter 
which  does  not  concern  him.  An  answer  to  the 
relief  prayed  for  is  an  answer  to  the  prayer  for 
discovery. 

Methodist  Church  v,  Jaqucs,  i  Johns.  Chan.  73. 

F,  E.  Brewster  (with  him  E,  R,  OicottdsA 
F.  C.  Brewster),  for  plaintiff. 

The  bill  prays  for  discovery  as  incidental  to 
the  relief  sought,  and  defendant  cannot  in  such 
a  case  demur  to  the  discovery. 
Wistar  v»  McManes,  4  Sm.  325. 

We  are  entitled  to  discovery  of  all  mattas 
essential  to  the  relief  sought,  and  defendant  can- 
not deprive  us  thereof  by  merely  denying  our 
right  to  relief. 

Eo  die.  The  Court  having  intimated  its 
opinion  that  plaintiff  was  not  entitled  to  discov- 
ery until  he  had  established  his  right,  an  order 
was  made  as  follows : — 

Exceptions  to  interrogatories  dismissed,  and 
the  rule  to  answer  interrogatories  stayed. 


Common  llleas— Uato* 


C.  p.  No.  I.  Oct.  4. 1880L 

Lukens  v.  Bryson. 
Practice — Debt  on  recogmzance  of  hail  in  error 
— Action  must  be  brought  in  Court  where  stdt 
originated —  IVdnt  0/ jurisdiction  can  be  taken 
advantage  of  on  trial,  after  issue  joined, 
Sur  motion,  upon  trial  of  cause,  for  nonsuit 
for  want  of  jurisdiction. 

Debt  on  recognizance  of  bail  in  error.  The 
original  suit  was  an  action  of  covenant  sur 
ground-rent  deeds,  in  Common  Pleas  No.  «, 
against  C.  W.  F.  Calvert.  Judgment  was  ren- 
dered for  want  of  a  sufficient  affidavit  of  defence 
Calvert  took  a  writ  of  error,  and  the  present  de- 
fendant became  bail.  The  judgment  was  affirmed 
by  the  Supreme  Court,  and  Lukens  brought  suit 
against  Bryson,  one  of  the  sureties,  to  recover 
his  debt  and  costs.    Plea,  the  general  issue.  On 
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the  trial,  before  Aluson,  J.,  the  plaintiff  pro- 
duced recognizance,  proved  damages,  and  closed. 
Defendant  then  filed,  by  leave  of  Court,  a  special 
plea  to  the  jurisdiction,  under  objection  by  plain- 
tiff. 

Harry  J,  Scott^  for  defendant,  moved  for  a 
compulsory  nonsuit. 

This  Cpurt  is  without  jurisdiction.  An  action 
of  debt  sur  recognizance  of  bail  in  error,  is  an 
ancillary  and  not  an  independent  action. 

The  original  suit  having  been  commenced  in 
C.  P.  No.  2,  this  action  should  have  been 
brought  therein,  and  entitled  of  the  same  term 
and  number. 

Act  of  June  i6, 1836,  J  11,  Purdon  Dig.  606,  pi.  21. 
Troubat  and  H.  Prac.  (5ih  cd.),  {  2039. 
I  Smith  V,  Ramsey,  6  S.  &  R.  573. 

Keyser  v.  Dialogue,  4  Weekly  Notes,  ii. 
I  Wahl  V,  Wanamaker,  8  lb.  306. 

Where  two  tribunals  have  concurrent  and 
complete  jurisdiction,  the  jurisdiction  of  that 
one  which  first  ha:^  possession  of  the  subject- 
matter  is  conclusive. 

Slyhoof  V,  Flitcraft,  i  Ashmead,  171. 
'  White  V,  Johnson,  2  lb.  146. 

In  Bryan  v.  Dailey  (37  Leg.  Int.  332)  Alli- 
son, P.  J.,  says :  '*  The  result  of  these  efforts  to 
harmonize  the  practice  in  the  several  Courts  and 
to  retdn  jurisdiction  of  a  suit  throughout  is,  that 
all  writs  or  processes  of  every  kind  that  arc 
founded  upon  and  ancillary  to  some  other  action, 
and  all  proceedings  ancillary,  by  execution  or 
otherwise,  are  to  be  issued  from  the  same  Court, 
docketed  in  the  same  docket,  and  entitled  in  the 
same  number  and  term  as  the  original  action  or 
proceeding  whereon  they  are  founded." 

The  assignment  of  cases,  under  the  new  Con- 
stitution, by  rule  of  Court  requires  ancillary  pro- 
ceedings to  follow  the  original  action. 

Instructions  to  Prothonotary,  37  Leg.  Int.  358. 

Bank  v.  Parrish,  5  Weekly  Notes,  57. 
Want  of  jurisdiction  can  be  taJcen  advantage 
of  in  any  sta^e  of  the  proceedings. 

Borough  of  Little  Meadows,  4  Casey,  256. 

Black's  Exectrs.  v.  Id.,  10  lb.  354. 

Capron  v.  Van  Noorden,  2  Cranch,  126. 

Mannhardt  v.  Soderstrom,  I  Binney,  142. 

Ketland  v.  The  Cassius,  2  Dallas,  368. 
•     Wliere  the  Court  is  without  jurisdiction ,  neither 
the  laches  of  the  defendant  nor  his  consent  can 
give  jurisdiction. 

Collins  V,  Collins,  i  Wright,  387. 

Funk  V.  Ely,  2  P.  F,  S.  443. 

Stroh  v.  Uhrich,  I  W.  &  S.  60. 

Sloy  V.  Yost,  12  S.  &  R.  385. 

McKee  v.  Sanford,  i  Casey,  105. 

Van  Dyke's  Ap.,  10  P.  P.  S.  4^:1. 

Peter  v,  Schlosser,  3  Weekly  Notes,  47. 

Slearly's  Ap.,  3  Grant,  270. 

Torrance  v,  Torrance,  3  P.  F.  S.  505. 
Joseph  M,  PiU^  for  plaintiff. 
The  Court,  Allison,  J.     Motion  granted, 
and  nonsuit  entered. 

[QC  Montgomery  r.  Ileilman,  a/f/!r,  537;  Wiscr*s  Ap- 
peal, anti,  508.] 


C.  P.  No.  2.  Feb.  26,  1881. 

City  V.  Hitner. 
Inter  pleader  bonds —  Where  the  city  is  a  claimant 
it  must  enter  its  bond. 

Sur  rule  to  show  cause  why  the  sheriff  should 
not  vacate  possession  of  the  plant,  machinery, 
etc.,  being  used  in  the  erection  of  the  public 
buildings  without  requiring  a  bond  from  the  city 
of  Philadelphia,  the  claimant  in  the  interpleader. 

W.  N.  West,  City  Solicitor,  for  rule. 

The  Court,  under  the  Act  loth  April,  1848 
(Purd.  Dig.  644),  has  power  to  make  such 
rules  as  shall  appear  to  be  just.  The  requiring  a 
bond  is  within  the  discretion  of  the  Court 

Sharp,  contra. 

The  Coxjrt.  It  would  be  Inconvenient  to 
allow  the  obligation  of  the  city  to  remain  in 
parol.  There  should  be  a  bond  if  only  to  pre- 
serve evidence  for  the  trial  of  the  issue. 

Rule  discharged. 


C.  P.  No.  3.  Feb.  26, 1881, 

Heft  V.  Jones. 

Practice — Bill  of  particulars — Lecue —  Covenant 
to  surrender  possession  of  premises  in  good 
order — Action  for  breach  in  permitting  dilapi- 
dation—  When  bill  of  particulars  not  demand- 
able. 

Rule  for  bill  of  particulars. 
Covenant  for  breach  of  covenants  in  a  lease. 
The  narr.  under  which  a  bill  of  particulars  was 
demanded,  recited  a  lease  by  plaintiffs  to  de- 
fendants of  certain  premises,  described  "as  the 
'Dexter  Mills,*  Manayunk,  together  with  the 
machinery,  sliafting,  belting,  tools,  fixtures,  and 
appurtenances  thereto  attached,"  as  enumerated 
in  schedule  attached  to  the  lcase,'and  made  pro- 
fert  of  the  lease. 

The  narr.  further  recited  a  covenant  on  the 
part  of  the  defendants  to  siurender  the  premises 
in  good  order  at  the  determination  of  the  lease, 
and  alleged  a  violation  of  this  covenant  by  de- 
fendants in  **  permitting  the  said  demised  pre- 
mises, with  the  appurtenances,  to  be  and  continue 
.  .  .  .  ruinous,  prostrate,  fallen  down,  and 
in  great  decay;"  in  yielding  them  up  in  that 
condition ;  and  in  permitting  "a  large  quantity 
and  number  of  the  machinery,  shafting,  belting, 
tools,  fixtures,  and  appurtenances,  as  well  those 
mentioned  in  the  schedule  annexed  to  the  said 
hereinbefore  recited  indenture  of  January  10, 
1876,  as  also  other  parts  and  appurtenances  of 
said  machinery  and  demised  premises,  to  wit, 
pattern  chains,  pattern  pins,  pinion  wheels,  belt- 
ing, beam  shuttles,  and  other  appurtenances  of 
said  machinery  arxl  demised  premises,  to  be  ruined, 
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spoiled,  deteriorated,  and  wholly  carried  away 
^om  the  said  demised  premises. 

Ray  W.  Jotus^  iot  rule.  We  are  entitled  to  a 
more  speci^c  enumeration  of  the  damages,  other* 
wise  it  is  impossible  for  us  to  meet  this  claim. 

Geo,  Junkin^  contra.    The  claim  lies  wholly 
I  within  defendant's  knowledge. 
I  C.  A.  V. 

MarchS,  i88x.  The  Court.  Rule  discharged. 


C.  P.  No.  3. 

EUiotti  to  use  of  Mackenthune,  v.  Kunsjdg. 

Affidavit  of  defence  law — Ciaim  property  bond 

filed  in  a  replevin  suit^  not  within  the  Act. 

Rule  for  judgnaent  for  want  of  a  sufficient  affi- 
davit of  defence. 

Debt  on  a  claim  property  bond. 

Plaintiff  filed  copy  of  the  bond,  the  condition 
of  whic^  was  that  if  the  subject  matter  of  the  re- 
plevin suit  should  be  adjudged  to  be  the  property 
of  the  plaintiff,  and  should  not  then  be  delivered 
to  him  by  defendant  in  said  suit,  in  such  case  the 
obligor  in  said  bond  shoiild  be  liable  to  plaintiff 
in  the  sum  of  I500. 

Plaintiff  filed  no  averment,  but,  on  argument, 
submitted  a  copy  of  the  record  in  the  replevin 
suit,  showing  that  judgment  had  been  given  for 
plaintiff,  and  that  to  a  writ  of  fieri  facicts  issued 
\  on  the  judgment,  the  sheriff  had  made  a  return 
of  "nulla bona." 

An  affidavit  of  defence  was  filed,  alleging,  inter 
alia,  *<  that  the  writing  filed  is  not  such  an  instru- 
ment as  entitles  plaintiff  to  judgment  for  want  of 
an  affidavit  of  defence,  and  is  not  within  any 
Act  of  Assemby  relating  thereto." 

IT.  JV.  Tener,  for  the  rule. 

The  condition  upon  which  the  bond  was  to  be 
void  having  fJEuled,  the  obligor  has  become  abso- 
lutely liable  to  plaintiff  to  the  value  of  the  pro- 
perty in  the  replevin  suit,  which  amount  has  been 
definitely  ascertained. 

Moiuayne  V.  Carey,  I  Weekly  Notes,  311. 

This  case  is  not  distinguishable  in  principle 
from  those  in  which  the  surety  in  a  lease  is  held 
liable  for  lessee's  failure  to  comply  with  the  cove- 
nants ;  the  bond  is  not  for  the  payment  of  money 
in  the  first  instance,  bu(  becomes  so  upon  the 
tenant's  default. 

Andibert  v.  Young,  i  Weekly  Notes,  276. 
Hohl  p.  Korn,  2  Ibid.  277. 

Aldrich,  contra. 

The  Court.  The  bond  filed  in  this  case  is 
not  within  the  affidavit  of  defence  law.  This  has 
been  decided  by  the  Counts  of  this  county  before, 
and  we  see  no  reason  to  modify  decisions  hereto- 
fore made. 

Opinion  by  Ludlow,  P.  J.     Rule  discharged. 


C.  P.  No.  3.  ^  Mandi  14, 18&1. 

Biegenwald  v.  Winpenny. 

Pleading — Sufficiency  of  plea — Replevin — AMa- 
ryfor  rent  in  arrear — Distraint  upon  goods  k 
possession  of  the  tenant  in  course  of  trade, 
Sur  demurrer  to  plea. 

The  narr.  was  in  replevin,  and  the  avowry 
alleged  that  the  goods  were  distrained  upon 
premises  No.  1005  Arch  Street,  demised  to  T. 
W.  Miller,  for  rent  in  arrear.    To  the  avowry, 
the  plaintiff  filed  a  plea,  setting  up  that  the  goods 
distrained  were,  at  the  time  the  distress  was  made, 
and  now  are  plaintiffs,  "and  were  bv  him  in 
due  course  of  business  consigned  and  wipped  as 
samples  to  said  T.  W.  Miller,  and  put  i^n  die 
premises  in  which,  etc,  in  the  way  and  for  the 
benefit  of  trade,"  etc.     Defendant  demurred  to 
the  plea  on  the  ground  that  it  does  not  show  to 
the  Court  that  the  goods  were,  for  any  good 
cause,  exempt  from  distress. 
John  Dolman,  for  demurrer. 
The  plea  should  set  forth  a  state  of  &cts  whidi 
will  bring  plaintiff  within  the  exceptions  to  the 
general  rule  that  all  goods  on  demised  premises 
are  liable  to  distress  for  rent.    It  is  not  enough 
to  aver  that  they  were  in  due  course  of  trade 
shipped  as  samples,  for  the  landlord  may  not 
have  leased  the  premises  to  be  used  for  paiposes 
of  trade.    The  plea  should  show  affirnwrively 
that  the  case  &lls  within  one  of  the  few  excep- 
tions to  the  general  rule,  and  should  state  that 
the  premises  were  xised  for  purposes  of  trade, 
with  the  knowledge  and  consent  of  the  landlord. 
We  cannot  traverse  the  fact  of  consignment  as 
samples,  for  we  cannot  know  whether  it  is  tnie 
or  false,  and  should  be  going  off  on  an  iouDate- 
rial  point. 

[FiNLETTER,  J,  The  terms  used  in  the  a 
have  a  fixed  meaning  in  commerce,  and  if  yoQ 
can  show  on  the  trial  that  the  state  of  facts  dif- 
fers from  what  those  words  import,  it  will  be 
sufficient."] 

Klinges,  contra. 

The  Court.  Demurrer  overruled,  with  leave, 
etc. 


C.  P.  No.  3.  Mardi  14, 1S81. 

Nass  V.  Winpenny. 

Sur  demurrer  to  plea. 

The  pleadings  and  the  facts  in  this  case  were 
the  same  as  in  Biegenwald  v,  Winpenny,  sitfra^ 
except  that  the  averment  of  the  plea  was  that 
the  goods,  etc.,  were  '*  the  goods  and  ctettels  of 
the  plaintiff  in  and  upon  the  said  preouses  in  the 
way  of  trade,  and  as  such  privileged  from  dis- 
tress.** Defendant  demurred  to  the  plea  on  the 
ground  that  it  does  not  show  to  the  Court  dot 
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the  goods  were  for  any  good  cause  eoLempt  from 
distress. 

John  Dolman^  for  demurrer. 
W,  H.  Staakcy  contra. 

The  CouftT,    Demurrer  overruled,  with  leavei 
etc. 


ffil.  S).  Bistrltt  ®outt— 
^miraltg. 


March  lo,  iS8i. 

The  Norman. 
2^ariiime  Uen — Supplies  furnished  on  order  of 

charterers — Owner  pro  hac  vice^  what  con- 
stitutes. 

Libel,  by  the  Consolidation  Coal  Company 
against  the  steamship  Norman,  to  recover  the  price 
of  277  tons  of  coal  furnished  the  ship  while  in 
New  York.  The  answer  denied  that  the  coal 
had  been  furnished  on  the  credit  of  the  ship,  but 
alleged  that  it  had  been  furnished  on  the  order 
of  Miurray,  Ferris  &  Co.,  charterers  of  the  vessel, 
-who  resided  in  New  York.  The  testimony  dis- 
closed the  following  facts : — 

By  charter  party,  dated  November  6,  1878, 
Murray,  Ferris  &  Co.,  a  firm  residing  in  New 
York,  and  doing  business  there,  chartered  the 
steamship  Norman  from  Henry  Winsor  &  Co., 
of  Philadelphia,  agents  of  the  owners,  for  a  voy- 
age from  New  York  to  Nassau,  New  Providence, 
Bahamas,  and  the  south  side  of  Cuba,  and  badt 
to  New  York ;  Murray,  Ferris  &  Co.  engaging 
to  pay  the  expense  of  manning,  victualling,  coal- 
ing, and  running  the  said  steamship.  The  right 
to  appoint  the  captain  and  first  and  second  engi- 
neers was  reserved  by  Winsor  &  Co.,  but  they 
were  to  be  paid  by  Murray,  Ferris  &  Co.,  the 
charterers.  The  charter  party  contained  the 
usual  covenants. 

The  Norman  was  described  in  the  charter  as 
*'  of  Boston."  She  had  a  coasting  license,  and 
was  owned  by  a  Massacliusetts  corporation,  com- 
posed of  citizens  of  Massachusetts  and  Pennsyl- 
vania, and  doing  business  in  Boston  and  Phila- 
delphia, at  one  of  which  ports  she  was  enrolled. 
At  the  time  of  the  charter,  and  in  accordance 
with  one  of  its  stipulations,  a  foreign  registry 
was  taken  out  at  New  York. 

Thomas  J,  Diehl  and  J.  Warren  Coulston^ 
for  libellants. 

This  is  a  proceeding  in  rem.  The  vessel  was 
a  foreign  vessel,  and  the  coal  was  delivered  on 


the  credit  of  the  ship.  A  maritime  lien,  there- 
fore, exists  in  favor  of  libellants.  The  onus  of 
showing  that  supplies  are  furnished  on  personal 
credit  is  on  the  claimant  of  the  ship. 

The  Lulu,  10  Wallace,  192. 

The  Kalorama,  Id.  204. 

The  Custer,  Id.  215. 

The  Patapsco,  13  Id.  329. 

Ins.  Co.  V*  Baring,  20  Id.  163-4. 
fo  be  a  demise  of  the  vessel  the  charter  party 
must  include  a  transfer  of  the  command  and 
possession  of  the  vessel,  and  control  over  its 
navigation. 

Hooe  V,  Groverman,  i  Cranch,  214. 

Marcardier  v,  Ins.  Co.,  8  Cranch,  39. 

Palmer  v,  Gracie,  4  Wash.  C.  C.  R.  1 10. 
The  libellants  had  no  knowledge  of  the  char- 
ter party  to  Murray,  Ferris  &  Co.,  and  therefore 
there  is  nothing  in  the  case  to  take  it  out  of  the 
ordinary  rule  of  supplies  furnished  to  a  foreign 
vessel  in  a  foreign  port. 

The  Patapsco,  13  Wallace,  329,  333,  334,  335,  per 
Davis,  J. 

The  George  T.  Kemp,  2  Lowell,  477-9-80. 
The  charter  to  Murray,  Ferris  &  Co.  is  a 
simple  contract  of  hiring  without  change  of  pos- 
session. The  general  owners  not  having  sur- 
rendered entire  control  and  management  of  the 
ship  to  the  charterers,  but  reserved  the  right  of 
appointing  certain  officers,  the  latter  under  the 
law  cannot  be  considered  owners /r^  hac  vice. 

y.  W.  Brock  and  Morton  F,  Henrys  for  re- 
spondents. 

The  coal  was  furnished  on  the  credit  of  Mur- 
ray, Ferris  &  Co.,  not  the  credit  of  the  ship, 
and  no  maritime  lien  will  arise  unless  the  repairs 
are  made  or  furnished  to  the  master  in  a  foreign 
port. 

The  Lottawanna,  20  Wall.  219. 

The  St.  Lawrence,  i  Black,  529. 

The  Harrison,  2  Abbott,  D.  &  C.  78. 

The  Belfast,  7  Wall.  645. 
Where  a  ship  by  contract  is  chartered  for  a 
voyage,  the  charterers  to  pay  expenses  of  victual- 
ling, manning,  etc.,  the  possession  is  with  the 
charterers,  and  they  are  owners  for  the  voyage. 

Drinkwnter  v.  The  Spartan,  I  Ware,  149. 
Where  the  general  owners  charter  a  vessel  to 
another  party,  giving  him  exclusive  possession, 
to  be  used  without  charge,  repairs,  or  expense  to 
the  owners,  they  will  not  be  liable  for  any  sup- 
plies or  outfits  procured  by  him. 

Swanton  v.  Reed,  35  Maine,  176. 

M'Lellan  v.  Reed,  35  Maine,  172. 
By  the  terms  of  the  charter  party  the  char- 
terers became  owners  pro  hac  vice^  and  neither 
the  ship  nor  the  general  owners  are  liable  for 
supplies  furnished  on  the  order  of  the  charterers 
at  the  place  where  the  latter  reside. 

The  Golden  Gate,  i  Newberry,  308. 

Mott  V,  Ruckroan,  3  Blatchford,  71. 

The  Secret,  U.  S.  C.  C,  S.  D.  N.  Y.,  Dec.  i,  1879 
(unreported). 

Beinecke  v.  The  Secret,  3  Fed.  Rep.  665. 
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March  15,  1881.  The  Court.  The  ordinary 
maritime  lien  for  supplies  is  based  upon  an  im- 
plied hypothecation  of  the  ship ;  and  this  impli- 
cation is  founded  on  the  ship's  necessities  and 
situation,  the  need  of  supplies,  and  the  absence 
from  home  where  the  owner  is  without  credit. 
As  the  master  represents  the  owner  with  power 
to  h)q)othecate,  the  law  implies  a  hypothecation, 
whenever  supplies  are  purchased  by  him  under 
such  circumstances.  He  is  known  ever)rwhere 
as  the  owner's  confidential  agent.  His  character 
and  position  are,  therefore,  evidence  of  autho- 
rity to  represent  him  in  all  matters  respecting 
the  ship.  His  contract  for  supplies  abroad  raises 
an  implication  of  lien,  because  of  his  power  to 
pledge  the  ship,  and  the  improbability  of  obtain- 
ing them  without.  **  The  master's  contract  im- 
ports an  hypothecation. ' '  When  at  home,  where 
the  owner  is  presumed  to  have  credit,  and  there 
is,  therefore,  no  necessity  for  such  pledge,  none 
is  implied.  *«To  guard  against  misapprehen- 
sion," says  Mr.  Conkling,  **it  is  proper  to  re- 
mark that  a  lien  is  never  implied  from  contracts 
of  the  owner  in  person  [save  in  foreign  ports?]. 
It  is  only  the  contracts  which  the  master  enters 
tnto,  in  his  character  of  master^  that  specifically 
bind  the  ship,  or  affect  it  by  way  of  lien  or  privi- 
lege." Conkling's  U.  S.  Adm.  73,  78,  80;  St. 
Jago  de  Cuba,  9  Wh.  417. 

Were  Murray,  Ferris  &  Co.  owners  pro  hac 
vicef  If  they  were,  then,  the  coal  in  question 
being  purchased  by  such  owners,  when  the  ship 
was  at  home,  no  lien  can  be  implied.  Every  cir- 
cumstance necessary  to  the  implication  would  be 
wanting.  This  was  decided  in  "The  Golden 
Gate,"  I  Newb.  Adm.  308.  In  the  absence  of 
authority,  however,  I  think  it  could  not  be 
doubted.  Did  the  charter  party  constitute  Mur- 
ray, Ferris  &  Co.  such  owners  ?  In  other  words, 
did  it,  in  effect,  transfer  the  control  and  posses- 
sion of  the  ship  to  them  ?  They  obtained  the 
entire  use  and  enjoyment,  and  bound  themselves 
to  furnish  the  men  and  supplies  at  their  own  ex- 
pense. It  is  not  important  that  the  language  is 
**  to  pay  for,  manning,  victualling,"  etc.  The 
effect  is  as  stated.  That  the  parties  so  under- 
stood is  shown  by  Murray,  Ferris  &  Co.'s  pur- 
chase of  supplies,  instead  of  looking  to  the  gene- 
ral owners  for  them.  The  latter  stipulated  for 
the  privilege  of  naming  the  captain  and  engi- 
neers, and  the  libellants  consider  this  an  indica- 
tion that  they  retained  control  of  the  ship.  On 
the  other  hand,  I  think  it  tends  to  show  an  un- 
derstanding that  the  ship  and  her  control  were  to 
pass  to  Murray,  Ferris  &  Co.  Otherwise,  why 
insert  such  a  provision  ?  If  she  was  not  thus  to 
pass,  there  could  be  no  question  of  the  general 
owner's  right  to  appoint  these  officers,  as  well  as 
the  entire  crew.  The  provision  was,  doubtless, 
intended  to  t^ccure  to  these  oflices  men  in  whose 


skill  and  care  the  general  owners  had  confidence. 
I  do  not,  however,  deem  it  necessary  to  deci(ic 
this  question  of  ownership.  There  is  another 
ground  on  which  the  case  may,  I  believe,  be 
rested  with  entire  safety. 

If  the  ship  remained  in  the  possession  and 
control  of  the  general  owners  (as  libellants  as- 
sert), no  one  but  her  master  had  authority  to 
represent  them.  Murray,  Ferris  &  Co.  were 
not  their  agents,  and  could  not  by  any  act  or 
contract  bind  them  or  their  property.  It  would 
not  be  suggested  that  they  could  pledge  the  ship 
for  supplies.  How,  then,  can  a  pledge  be  im- 
plied from  their  purchase?  Their  relation  to 
the  ship  (if  libellants'  view  be  accepted)  was 
simply  that  of  freighters.  The  fact  that  they 
were  to  furnish  supplies  in  part  payment  is  un- 
important. And  it  is  equally  unimportant  that 
the  libellants  may  have  trusted  the  ship.  If  they 
did,  it  was  simply  an  act  of  folly,  unwarranted 
and  without  effect.  They  cannot  allege  impo- 
sition ;  it  was  their  duty  to  ascertain  the  pur- 
chaser's relation  to  the  ship.  They  knew  he  was 
not  the  master.  This  officer  had  nothing  what- 
ever to  do  with  the  transaction.  He  saw  the 
coal  coming  on  board,  and  knew  that  Murray, 
Ferris  &  Co.  procured  it,  as  they  were  bound  to 
do.  The  purchase  was  made  exclusively  by 
these  people,  of  their  own  motion  (so  far  as  ap- 
pears), on  their  own  account,  and  for  their  own 
use  and  benefit.  Both  the  master  and  engineer 
say  they  had  nothing  whatever  to  do  with  it. 
They  neither  kept  a  tally  of  the  cq^l,  nor  re- 
ceipted for  it ;  the  engineer  saying  that,  when 
asked  to  sign  a  receipt,  he  referred  the  indi- 
vidual to  Murray,  Ferris  &  Co.  Not  only  was 
the  coal  not  purchased  by  the  general  owner's 
agent,  but  it  was  not  even  for  their  use  or  bene- 
fit. It  was  not  important  to  them  whether  the 
ship  went  on  her  voyage  or  remained  in  port. 
The  stipulated  compensation  for  her  use  must 
have  been  paid,  whether  she  sailed  or  remained 
idle.  The  charterers  could  not  complain  that 
she  was  without  coal ;  they  were  bound  to  fur- 
nish it.  In  short,  the  libellants,  if  their  >'iew  of 
the  contract  be  adopted,  are  not  creditors  of  the 
general  owners,  sold  them  nothing,  and  have  no 
claim  whatever  on  them,  or  their  property  in 
the  ship.  Beinecke  v.  The  Secret,  3  Fed,  Rep. 
665,  and  Coal  Co.  v.  The  Secret,  U.  S.  C.  C, 
S.  D.  N.  Y.,  Dec.  i,  1879  (not  reported),  closely 
resemble  the  case  before  me.  TTiere,  however, 
the  terms  of  the  contract  were  somewhat  dif- 
ferent, leaving  no  room  to  doubt  that  the  char- 
terers were  owners  pro  kae  vice;  and  the 
decision  might  safely  have  been  rested  on  this 
grocmd. 

The  libel  must,  therefore,  be  dismissed^  with 
costs. 

Opinion  by  Butler,  J, 
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g)upreitte  Court. 


Jan.  '81,  3.  Jan.  13,  1881. 

Borlin's  Appeal. 

Oct.  &  Nor.  *8o,  305. 

Houston  &  Poultney's  Appeal. 

Conflict  of  jurisdiction — Testatum  writs  of  exe- 
cution— Powers  of  the  sheriff^  in  relation  there- 
to — Construction  of  Act  of  June  16  y  1836, 

Judgment  was  obtained  in  the  Conit  of  Common  Pleas  No. 
I,  of  Philadelphia  Coaniy,  against  a  corporation  having  its 
principal  office  in  that  cinr.  A  testatum  writ  of  execution 
issued  against  lands  of  defendant  in  Westmoreland  County. 
Upon  a  conflict  of  jurisdiction  arising  between  the  Courts 
of  Common  Pleas  of  Philadelphia  and  Westmoreland 
County,  over  the  ftmd  derived  from  the  sale  under  the 
writ: 

Held^  that  the  sheriff  to  whom  a  testatum  writ  of  exe- 
cution is  delivered,  under  the  Act  of  June  16,  1836,  must 
be  ruled  by  the  Court  out  of  which  process  issued  to  re- 
turn the  writ,  before  proceedings  in  the  nature  of  an  at- 
tachment against  him  specified  by  said  Act  can  be  begun. 

Application  by  the  sheriff  to  the  Court  of  the  situs  to 
take  the  acknowledgment  of  the  shenfPs  deed  after  a  sale, 
is  a  condition  precedent  to  the  vesting  of  any  power  in 
that  Court,  but  having  thus  acquired  jurisdiction  by  virtue 
of  the  sheriffs  application,  it  may  proceed  to  inquire  into 
the  validity  of  the  sale,  etc.  The  authoritv  given  by  the  Act 
to  the  Court  of  the  situs,  does  not  in  the  least  depend  upon 
the  permission  of  the  Court  whence  the  writ  issues,  or 
the  consent  of  the  parties  in  interest.  The  discretion  to 
acknowledge  the  deed  in  the  Court  of  the  situs,  and  to  pay 
the  fund  therein,  lies  entirely  with  the  sheriff,  and  his  ex- 
ercise of  it  enables  the  Court  of  the  situs  to  inquire  into 
the  validity  of  the  sale  and  distribute  the  fund. 

The  sheriff  is  in  no  default  if  he  defers  making  his  re- 
turn into  the  Court  whence  the  writ  issues,  until  his  deed 
has  been  acknowledged  in  the  Court  of  the  situs. 

(r)  Appeal  of  James  Berlin,  Sheriflf  of  West- 
moreland County,  from  the  decree  of  Court  of 
Common  Pleas  No.  i,  of  Philadelphia  County. 

(2)  Appeal  of  Houston  and  Poultney  from 
the  decree  of  the  Court  of  Common  Pleas  of 
Westmoreland  County. 

These  two*  appeals,  based  on  the  same  state 
of  facts,  were  heard  together. 

A  summons  in  debt  by  Henry  H.  Houston 
against  the  Youghiogheny  Coal  Hollow  Coal 
Company,  incorporated  by  Act  of  the  Legisla- 
ture of  Pennsylvania,  having  its  principal  office 
in  Philadelphia,  issued  out  of  the  Common  Pleas 
>Io.  I .  of  Philadelphia  County,  to  June  Term, 
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1879,  ^^  bonds  of  said  Company  secured  by 
mortgage  on  their  coal  lands  lying  in  Westmore- 
land County.  Judgments  were  entered  June  21, 
iS79>  against  defendant  for  want  of  -an  affidavit 
of  defence,  and  damages  assessed  iat  154,034.72. 
On  July  12,  1879,  upon  said  judgments  a  testa- 
tum writ  of  fieri  facias  issued  out  of  said  Court 
of  Common  Pleas  No.  i  to  James  Borlin,  the 
Sheriff  of  Westmoreland  County,  and  upon  the 
return  of  said  sheriff  that  he  had  levied  and  con- 
demned the  lands  of  said  Company  in  said 
county,  a  testatum  writ  of  venditioni  exponas  on 
said  judgments  issued  out  of  said  Court  of  Com- 
mon Pleas  No.  i,  November  8,  1879.  Under 
this  writ  Borlin  sold  the  lands  December  6,  1879, 
for  the  sum  of  1115,050  to  Wilson  McCandless 
and  Alexander  King. 

At  the  time  of  sale,  there  were  various  judg- 
ments in  the  Court  of  Common  Pleas  of  West- 
moreland County  agaitist  the  said  company, 
also  labor  claims,  and  at  least  two  mortgages, 
but  there  were  no  executions  in  the  hands  of 
the  sheriff.  On  May  8,  1880,  in  the  Court 
of  Common  Pleas  of  Westmoreland  County,  a 
rule  was  taken  on  the  sheriff  by  one  Fritchman, 
a  judgment  creditor,  to  pay  the  proceeds  of  sale 
into  that  Court.  On  the  same  day  the  sheriff 
filed  his  petition  in  the  Court  of  Common  Pleas 
of  Westmoreland  County,  asking  leave  to  ac- 
knowledge a  deed  to  the  purchasers,  and  accord- 
ingly the  Court  made  an  order  fixing  June  21 
for  taking  the  acknowledgment  after  notice  to 
the  parties  to  the  execution  and  to  the  stock- 
holders of  the  defendant. 

On  June  12,  1880,  the  Court  of  Common 
Pleas  No.  i,  of  Philadelphia,  on  application  of 
Houston,  plaintiff  in  the  execution,  granted  a 
rule  on  the  said  sheriff,  Borlin,  **  to  show  cause 
why  the  moneys  realized  by  him  by  his  sale 
under  the  above  writ  shall  not  as  soon  as  realized, 
be  paid  into  this  Court  and  not  into  any  other 
Court.  Pending  the  disposition  of  this  rule,  it 
is  ordered  that  no  payment  shall  be  made  by 
said  sheriff  of  said  proceeds  of  sale  into  any  other 
Court."  On  June  26,  the  sheriff  filed  his  an- 
swer in  said  Court  of  Common  rteas  No.  i, 
setting  up  the  proceedings  which  had  been  taken 
in  the  Westmoreland  County  Court,  and  de- 
clining to  return  his  writ  or  pay  the  money  into 
said  Court  of  Common  Pleas  No.  i.  Thereupon 
said  rule  was  made  absolute,  and  service  of  notice 
thereof  duly  made  upon  said  sheriff. 

In  the  mean  time,  on  June  21,  in  the  Court  of 
Westmoreland  County,  the  sheriff  presented  his 
deed  for  acknowledgment  with  a  special  return, 
setting  forth  that  the  purchasers  were  lien  creditors 
to  an  amount  exceeding  fourteen  thousand  dol- 
lars, and  that  he  had  taken  a  receipt  for  .said 
amount  on  account  of  their  lien.  The  acknowl- 
edgment was  deferred  by  the  Court  till  July  3, 
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and  afterwards  till  July  12.  On  July  9,  Houston 
filed  exceptions  to  the  sheriffs  return,  because 
not  filed  in  the  Court  from  which  the  vend.  ex. 
issued,  and  because  the  Court  of  Common  Pleas 
of  Philadelphia  County  had  ordered  the  money 
to  be  paid  to  it.  Other  lien  creditors  also  filed 
exceptions  to  said  return.  On  July  12,  the 
Westmoreland  County  Court  received  the  ac- 
knowledgment of  the  deed  and  appointed  audi- 
tors to  pass  upon  the  exceptions  filed  to  the 
return,  as  also  to  report  the  facts  with  a  schedule 
of  distribution.  Thereupon  Houston  excepted 
to  the  jurisdiction  of  the  Court  in  taking  the  ac- 
knowledgment and  in  making  said  order. 

On  July  31,  the  auditors  filed  their  report  and 
distribution,  and  on  August  28,  the  Court  ap- 
proved of  the  finding  of  the  auditors  and  ordered 
the  sheriff  to  pay  into  Court  the  fund  realized 
from  the  sale,  fixing  September  6  for  the  hear- 
ing of  any  questions  arising  upon  the  schedule  of 
distribution  reported  by  the  auditors. 

From  this  order  Houston  and  Poultney  et  ai,, 
other  lien  creditors,  appealed,  assigning  for  error 
the  action  of  the  Court  in  not  entertaining  the 
exceptions  to  the  jurisdiction,  in  approving  of 
the  finding  of  the  auditors,  and  in  ruling  the 
sheriff  to  pay  the  money  into  that  Court. 

Prior  to  this,  the  said  sheriff  not  having  obeyed 
the  order  of  Common  Pleas  No.  i,  of  Philadel- 
phia, nor  having  returned  its  writ  of  vend.  ex. 
directed  to  him,  a  rule  for  an  attachment  for 
contempt  of  Court,  was  taken  upon  him  out  of 
said  Court,  which  was  made  absolute  July  22, 
1880,  the  Court  amercing  him  in  the  sum  of 
$5000.  On  July  28,  the  sheriff  filed  a  petition 
in  said  Court,  setting  forth  that  proceedings 
affecting  the  fund  raised  by  the  sale  under  the 
writ  of  testatum  vend,  ex.,  from  Philadelphia 
County,  had  been  begun  in  the  Westmoreland 
County  Court,  and  owing  to  these  proceedings, 
the  aforesaid  writ  had  not  been  returned  to  the 
Court  whence  it  issued  ;  tliat  no  rule  to  compel 
its  return  had  been  taken  ;  and  that  his  official 
duties  made  it  impossible  for  him  to  attend  in 
Court  at  Philadelphia  on  the  day  on  which  the 
fine  had  been  imposed  upon  him.  That  while 
the  conflict  of  jurisdiction  between  the  Common 
Pleas  of  Philadelphia  County  and  that  of  West 
moreland  County  continued,  his  only  security 
consisted  in  retaining  the  fund.  In  conclusion 
he  disclaimed  any  intentional  contempt,  and 
prayed  the  Court  to  dissolve  the  attachment,  or 
at  least  to  stay  execution  thereof,  until  the  ques- 
tion in  dispute  should  be  adjudicated,  and  to 
remit  the  fine. 

At  the  same  time  the  sheriff  made  return  of 
the  writ  of  vend.  ex.  to  the  said  Court  to  the 
effect  that  he  had  sold  the  premises  described  in 
said  writ  to  King  and  McCandless  for  1115,050, 
and  held  ready  as  commanded  the  amount  so 


realized  less  $120.72  paid  out  for  taxes  by  order 
of  the  Common  Pleas  of  Westmoreland  County, 
and  less  the  sum  of  $14,006.98,  which  said  pur- 
cliasers  as  lien-creditors  were  entitled  to  receive 
and  for  which  he  had  their  receipt. 

On  the  same  day  he  made  further  return  that 
the  said  King  and  McCandless  had  returned  him 
the  said  $14,006.98,  theretofore  receipted  for  by 
them,  and  he  therefore  had  the  whole  of  said 
purchase-money  ready  as  commanded,  except 
the  sum  paid  out  for  taxes  as  aforesaid. 

Thereupon  the  Court  ordered  that  upon  a 
promise  by  said  sheriff  to  make  a  return  within 
five  days  setting  forth  that  he  heki  the  whole 
sum  resdized  by  the  sale,  the  amount  of  his  fine 
should  be  reduced  to  $50. 

From  this  order  the  said  Borlin,  sheriff,  ap- 
pealed, assigning  for  error  the  order  of  the 
Court  directing  him  to  return  the  mone)rs  raised 
by  the  testatum  vend,  ex.,  and  also  the  order 
amercing  him  for  contempt. 

H.  P.  Laird^  for  Sheriff  Borlin. 

Until  the  writ  of  vend.  ex.  was  returned  no 
order  on  the  sheriff  could  be  made  by  the  Phila- 
delphia Court  to  pay  the  money  into  Court.  It 
was  plaintiffs  duty  first  to  rule  the  sheriff  to  re- 
turn the  writ.  Until  this  was  done  it  was  no 
contempt  on  the  part  of  the  sheriff  merely  to 
omit  returning  the  writ. 

I  Troubat  &  Haly*s  Pr.  sec.  338. 

The  Act  of  June  16, 1836,  sec.  ioo(Purd.  Dig. 
664),  not  only  empowers  the  sheriff  to  acknow- 
ledge the  deed  on  a  testatum  process  in  the  Court 
of  the  county  where  the  real  estate  is  situated, 
but  also  to  pay  the  money  made  into  that  Court, 
and  gives  that  Court  power  to  set  the  sale  aside, 
or  if  it  is  confirmed,  to  distribute  the  money. 
A  rule,  therefore,  having  been  taken  on  the 
sheriff  to  pay  the  money  into  the  Westmoreland 
Court  on  May  9,  1880,  prior  to  the  rule  taken 
in  the  Philadelphia  Court,  it  was  his  duty  to 
obey  where  the  jurisdiction  first  attached. 

John  G.  Johnson  and  William  A,  Porter^  iox 
Houston  et  al, 

A  court  whose  execution  raises  the  fund  at 
the  instance  of  one  of  its  suitors  cannot  be  de- 
prived of  its  jurisdiction  over  the  same  without 
its  assent.  The  82d  section  of  the  Act  of  June 
16,  1836  (Purd.  Dig.  654,  pi.  101),  provides 
that  if  the  sheriff  to  whom  the  testatum  writ  of 
execution  is  directed  **  neglects  or  refuses  to  ex- 
ecute and  return  the  same  according  to  the  exi- 
gency thereof  he  shall  be  amerced  in  the  Court 
where  he  ought  to  return  it."  Again,  the  86ih 
section  of  the  same  Act  (Purd.  Dig.  656,  pi, 
107)  provides  that  where  there  are  disputes  con- 
cerning the  distribution  of  the  money  arising 
from  sales  upon  such  execution  "  the  Court  from 
which  the  execution  shall  have  issued  shall  have 
power,  after  reasonable  notice  given  either  per- 
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sonally  or  by  advertisement  to  hear  and  deter- 
mine the  same  according  to  law  and  equity." 
By  the  99th  section  of  the  same  Act  (Purd.  Dig. 
659,  pi.  124),  it  is  made  **the  duty  of  the 
sheriff  in  any  other  Court  than  that  in  which 
the  process  issued,  upon  which  the  sale  shall 
bave  been  made,  immediately  thereafter  to  re- 
turn the  same  into  the  office  of-the  prothonotary 
or  clerk  from  which  it  issued." 

The  jurisdiction  of  the  Court  which  issues  the 
writ  to  control  the  same,  being  duly  fixed,  it 
liehooves  those  who  seek  to  oust  it  to  show  the 
warrant  of  some  clear  statutory  provision.  This 
is  not  shown  here.  The  96th  section  of  the 
Act  of  1836  (Purd.  Dig.  658,  pi.  121),  provid- 
ing that  the  acknowledgment  may  be  made  in 
the  Court  of  the  city  or  county  in  which  the 
real  estate  lies;  and  the  looth  section  of  said 
Act  (Purd.  Dig.  659,  pi.  125),  providing  that 
the  Court  to  which  application  to  take  the 
acknowledgment  of  a  deed  for  real  estate  may 
be  made,  shall  have  authority  to  examine  the 
regularity  and  validity  of  such  sale  and  set  the 
same  aside  if  there  be  cause,  and  may  order  the 
distribution  of  the  proceeds,  if  they  be  paid  into 
such  Court  in  like  manner  as  if  such  sale  had 
been  made  by  virtue  of  process  issuing  from  such 
Court,  are  permissive  and  not  obligatory  provi- 
sions, and  there  is  no  direction  that  the  acknowl- 
edgment or  distribution  is  to  be  made  in  the 
county  of  the  situs  against  the  positive  order  of 
the  Court  whence  the  execution  issued. 
McKeown  v.  Craig,  8  Harris,  170. 
18  Leg.  Int.  349. 

At  best,  the  jurisdiction  of  the  Court  of  the 
situs  can  only  attach  **  if  the  proceeds  of  such 
sale  shall  be  paid  into  it**  (looth  section,  supra). 
There  is  no  direction  that  the  sheriff  mus/  pay 
into  it  such  proceeds. 

But  the  order  of  the  Philadelphia  Court  to  pay 
the  money  into  its  hands  was  made  more  thaii  a 
month  before  the  similar  order  of  the  Westmore- 
land County  Court.  In  the  absence  of  the  fund, 
therefore,  the  latter  Court  had  no  jurisdiction. 

February  14,  1881.  The  Court.  There  is 
no  complaint  as  to  the  manner  in  which  the 
testatum  venditioni  exponas  directed  to  appellant 
as  sheriff  of  Westmoreland  Coimty  was  executed. 
The  proceedings  against  him  in  the  Court  below 
were  grounded  solely  on  neglect  to  return  the 
writ  and  refusal  to  pay  the  purchase-money  into 
Court.  They  were  commenced  June  12,  1880, 
by  ruling  him  to  show  cause  why  the  money,  as 
soon  as  realized,  should  not  be  paid  into  Court, 
and  ordering  that  it  should  not  be  paid  into  any 
other  Court  in  the  mean  time.  This  rule  was 
made  absolute  on  June  26,  1880.  Subsequently 
a  rule  was  granted  to  show  cause  why  he  should 
not  be  attached  for  contempt  in  refusing  to  obey 


the  foregoing  order ;  and  on  the  return  thereof 
July  23,  1880,  it  was  ''ordered  and  adjudged 
that  the  said  sheriff  is  in  contempt  of  the  Court 
in  failing  to  return  into  this  Court  the  writ  of 
testatum  venditioni  exponas,  in  this  cause,  issued 
in  accordance  with  its  commands,  and  in  further 
failing  to  obey  said  order  of  June  26,  1880,  to 
pay  into  this  Court  the  money  realized  by  his 
sale  thereunder.  It  is  further  ordered  and  ad- 
judged that  for  these  contempts  the  sheriff  be 
attached,  and  that  he  be  and  is  amerced  in  the 
sum  of  five  thousand  dollars.**  A  few  days 
thereafter  a  petition  containing  a  detailed  state- 
ment of  what  had  been  due  was  presented  by 
the  sheriff,  setting  forth,  infer  alia^  that  he  had 
now  received  from  the  purchasers  the  whole  of 
the  purchase-money  of  the  premises  sold  under 
the  writ ;  and  on  the  hearing  of  this  petition 
July  28,  1880,  it  was  ordered  that,  upon  his 
making  a  return  within  five  days  that  he  had  so 
received  the  whole  of  the  purchase-money,  the 
fine  should  be  reduced  to  I50. 

It  will  be  observed  that  the  sheriff  was  never 
ruled  to  return  the  writ,  nor  was  it  in  fact  re- 
turned until  after  the  orders  complained  of  were 
made.  It  is  contended  that,  according  to  the 
usual  course  of  practice  in  such  cases,  neither  of 
the  orders  should  have  been  made  without  first 
ruling  the  sheriff  to  make  his  return,  and,  if  need 
be,  enforcing  it  by  attachment;  that  such  a 
course  of  procediu-e  is  necessary  for  the  pro- 
tection of  the  officer* as  well  as  for  the  proper 
information  of  the  Court. 

The  position  thus  assumed  by  the  learned 
counsel  for  the  sheriff  is  substantially  correct. 
It  i&  true  the  82d  section  of  the  Act  of  1836 
provides:  **  If  any  sheriff  to  whom  a  testatum 
writ  of  execution  shall  be  directed  .  .  .  shall 
neglect  or  refuse  to  execute  and  return  the  same 
according  to  the  exigency  thereof,  he  shall  be 
amerced  in  the  Court  where  he  ought  to  return 
it,  and  also  be  liable  to  the  action  of  the  party 
aggrieved;**  but  it  was  never  intended  that  the 
penalty  thus  prescribed  should  be  summarily 
inflicted  if  the  return  was  not  made  at  die  very 
day  named  in  the  writ ;  nor  without  first  ruling 
him  to  make  his  return.  While  in  general  it  is 
the  duty  of  the  sheriff  to  promptly  execute  and 
return  all  processes  according  to  the  commands 
thereof  without  being  ruled,  there  are  cases  in 
which  he  is  not  required  to  do  so.  He  is  ex- 
pressly authorized  to  sell  real  estate  within  six 
days  after  the  return  day;  and,  in  testatum 
executions,  he  is  invested  with  discretionary 
powers  as  to  the  acknowledgment  of  the  deed 
and  payment  of  the  purchase-money  into  Court, 
the  exercise  of  which  may  necessarily  delay  his 
return  to  the  writ.  After  selling  real  estate  on 
a  testatum  execution,  he  may,  as  was  done  in 
this  case,  elect  to  acknowledge  his  deed  to  the 
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purchaser  in  the  Court  of  the  **  county  in  which 
such  real  estate  may  be."  (Purd.  Dig.  658,  pi. 
121,  122.)  It  being  made  his  duty  to  acknow- 
ledge the  deed  in  open  Court,  he  has  the  right 
to  elect  in  which  Court  he  will  make  the  acknow- 
ledgment. It  is  an  official  right,  of  which,  if 
properly  exercised,  he  cannot  be  deprived ;  and 
the  very  fact  of  his  application  to  Uie  Court  of 
the  situs  for  that  purpose  may  call  into  active 
exercise  special  powers  of  that  Court  which  could 
not  otherwise  be  invoked.  The  Act  provides — 
**  When  application  shall  have  been  made  to  any 
Court  to  take  the  acknowledgment  of  a  deed  for 
real  estate  sold  on  the  process  issued  by  any 
other  Court,  the  Court  to  which  such  application 
shall  be  made  shall  have  power  to  examine  the 
regularity  and  validity  of  such  sale,  and  set  the 
same  aside  if  there  be  cause.  And,  if  the  pro- 
ceeds of  such  sale  be  paid  into  the  said  Court, 
they  may  order  the  distribution  thereof  in  like 
manner  as  if  such  sale  had  been  made  by  virtue 
of  process  issued  from  such  Court.  (Purd.  659, 
pi.  125.) 

It  is  evident  from  the  phraseology  of  the  Act 
that  application  to  the  Court  of  the  situs  to  take 
the  acknowledgment  is  a  condition  precedent  to 
the  vesting  of  any  power  in  that  Court ;  but, 
having  thus  acquired  jurisdiction  by  virtue  of 
the  sheriffs  application,  it  may  proceed  to  in- 
quire into  the  validity  of  the  sale,  etc.  The 
power  to  distribute  the  proceeds  of  sale  when 
paid  into  Court  is  also  given  in  express  terms ; 
but  it  is,  i>erhaps,  not  quite  so  clear  as  to  how  or 
by  whom  the  money  is  to  be  paid.  Inasmuch, 
however,  as  the  sheriff  alone  is  authorized  to  sell 
and  receive  the  proceeds,  we  think  it  necessarily 
follows  that  he  is  the  proper  person  to  pay  it 
into  Court ;  and  he  may  elect  to  pay  it  into  the 
Court  whence  the  writ  issued  or  into  the  Court 
of  his  own  county. 

It  is  claimed  by  the  learned  counsel  for  the 
appellees  that  the  provisions  above  referred  to 
do  not  interfere  with  the  jurisdiction  of  the 
Court  whence  the  writ  issues,  but  simply  author- 
ize that  of  the  situs  to  act  if  the  former  be  will- 
ing and  the  parties  in  interest  consent.  We 
find  nothing  in  the  Act,  however,  to  warrant 
the  conclusion  that  the  authority  given  to  the 
latter  depends  on  the  permission  of  the  former 
Court  or  the  consent  of  the  parties  in  interest ; 
on  the  contrary,  it  appears  to  have  been  the 
manifest  intention  of  the  Legislature  to  give  the 
Court  of  the  situs  control  over  the  sale  whenever 
the  sheriff  offers  his  deed  there  for  acknowledg- 
ment, and  control  over  the  proceeds  whenever 
he  elects  to  pay  the  same  into  that  Court. 
These  provisions  were  doubtless  intended  for 
the  convenience  of  the  sheriff  as  well  as  lien 
creditors;  but,  whatever  may  have  been  the 
object,  the  discretionary  power,  as  to  acknow- 


ledgment of  deeds  and  payment  of  proceeds 
into  Court,  has  been  given  to  the  sheriff,  and 
the  exercise  of  that  discretion  by  him  enables 
the  Court  to  inquire  into  the  validity  of  the 
sale  and  distribute  the  fund,  as  the  case  may  be, 
under  the  circumstances  specified  in  the  Act. 

When  the  deed  is  acknowledged  in  the  Court 
of  the  situs,  it  is  made  the  duty  of  the  sheriff 
immediately  thereafter  to  return  the  process,  on 
which  the  sale  shall  have  been  made  into  the 
office  of  the  prothonotary  or  clerk  of  the  Court 
from  which  the  same  shall  have  been  issued. 
(Purd.  Dig.  659,  pi.  124,)  It  follows  from  this 
that  the  sheriff  is  in  no  default  if  he  defers  mak- 
ing his  return  to  the  Court  whence  the  writ 
issued  until  his  deed  has  been  acknowledged  in 
the  other  Court.  Prior  to  that  tinae  it  would 
be  impossible  for  him  to  make  a  full  and  final 
return. 

Whenever  it  becomes  necessary,  in  cases  of 
neglect  or  unreasonable  delay,  to  resort  to  sum- 
mary proceedings  against  a  sheriff,  we  think  the 
correct  practice  is,  first  tb  rule  him  to  make  his 
return,  so  that  the  Court  may  be  fully  informed 
as  to  what  has  been  done  in  pursuance  of  the 
writ,  and  thus  be  prepared  to  take  such  action 
as  may  be  proper  in  the  premises.  This  practice 
appears  to  be  recognized  in  Com.  v.  McCoy  (8 
Watts,  153),  where  it  is  said  **the  sheriff  may 
be  called  on  by  rule  to  return  the  writ,  and  if  he 
neglect  to  do  so,  or  to  offer  a  reasonable  excuse 
the  Court  will  grant  an  attachment  against  him." 
It  is  applicable  also  to  other  than  execution  pro- 
cesses. **  If  the  sheriff  make  no  return  to  the 
writ,  he  may  be  proceeded  against  by  attach- 
ment, after  being  first  ruled  to  return  the  writ; 
the  object  of  the  rule  being  to  bring  him  into 
contempt."  (i  Troub.  &  H.  Pract.,  sect.  325, 
329,  and  1 157.)  The  Act  of  1836  expressly 
authorizes,  * '  rules  on  sheriffs  and  coroners  for 
the  return  of  all  processes  in  their  hands,  and  for 
the  payment  of  money,**  etc.,  and  provides  for 
the  enforcement  thereof  by  attachment,  limiting 
the  time,  however,  in  the  case  of  ex-sheriffs  and 
coroners,  to  two  years  after  the  expiration  of 
their  office. 

The  necessity  for  observing  the  rule  of  prac- 
tice above  stated,  is  more  imperative  in  the  case 
of  testatum  writs  for  the  rale  of  real  estate  than 
in  ordinary  executions,  for  the  reason  thai  in  the 
former  the  sheriff,  as  we  have  seen,  is  invested 
with  important  discretionary  powers,  which  do 
not  exist  in  the  latter,  the  exercise  of  which  may, 
in  a  greater  or  less  degree,  determine  the  action 
of  the  Court  whence  the  process  issues.  In  this 
case,  before  any  action  was  taken  by  the  Court 
below,  the  sheriff  had  elected  to  acknowledge  the 
deed  in  the  Court  of  Common  Pleas  of  West- 
moreland County,  and  the  Court  had  fixed  a  day 
for  that  purpose,  directed  notice  to  be  given  as 
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required  by  the  Act,  etc.,  but  by  continuances 
ordered  by  the  Court  the  deed  was  not  acknowl- 
edged until  July  12,  1880,  prior  to  which  date 
the  sheriff  was  not  required  to  return  the  writ. 
If  the  first  step  in  the  proceeding  against  him 
had  been  a  rule  to  return  the  writ,  as  we  think 
it  should  have  been,  the  pendency  of  his  appli- 
cation to  acknowledge  the  deed  in  the  Court  of 
Westmoreland  County  would  have  been  a  suf- 
ficient answer  thereto.  Until  that  application  was 
acted  on,  and  the  deed  acknowledged,  the  latter 
Court  had  at  least  concurrent  power  to  set  aside 
the  sale.  The  peremptory  order  of  the  Court 
below  to  pay  into  it,  ancl  not  into  any  other 
Court,  the  proceeds  of  sale  as  soon  as  realized 
was  premature,  and  was  also  calculated  to  inter- 
fere with  the  right  which  the  sheriff  had  to  pay 
the  money  into  the  Court  of  Westmoreland 
County. 

The  proceedings  of  the  Court  below  are  re- 
versed and  set  aside. 

Opinion  by  Sj^rrett,'  J.    Paxson,  J. ,  absent. 


Jan.  'So,  240.  March  31,  1880. 

CouQty  of  Lackawanna  v.  First  National 
Bank  of  Scranton. 

Tax^s  and  Taxation — Banks — Exemftian  from 
taxation — Act  of  March  31  ^  187a — Construc- 
tion of — Constitutionality  of — Constitution  of 
Pennsylvania^  Article  IX.  Sections  i  and  2, 

Th«  Act  of  March  31,  1870  (Purd.  Dig.  143,  pi.  97), 
provided  that  State  and  National  banks  upon  the  pay- 
ment of  a  tax  of  one  per  centum  upon  all  their  capital 
stock  at  its  par  value,  should  be  exempt  from  all  other 
taxation  upon  their  shares,  capital,  and  profits : 

Held,  to  be  constitutional,  and  not  repiealed  by  the  Con- 
stittdion  of  1874. 

It  is  perfectly  competent  for  the  Legislatmre,  where  the 
State  receives  a  fair  equivalent,  to  commute  for  taxes  upon 
property  under  it^  control. 

In  this  case,  the  equivalent  being  reasonable,  the  ques- 
tion of  commuting  for  a  nominal  tax  amounting  to  an  en- 
tire exemption  not  considered. 

A  national  bank  owning  and  occupying  a  bank  build- 
ing in  which  had  been  invested  part  of  its  capital  and  pro- 
fits, having  paid  the  amount  of  tax  upon  its  capital  stock, 
whereby  the  rest  of  its  property  was  exempted  from  taxa- 
tion, the  fact  that  it  rented  out  a  portion  of  the  bank  build- 
ing for  other  purposes  than  its  own  use  will  not  subject 
those  portions  to  a  county  tax. 

Error  to  the  Common  Pleas  of  Lackawanna 
County. 

The  following  facts  were  agreed  upon  as  a 
case  stated  for  the  opinion  of  the  Court  in  the 
nature  of  a  special  verdict. 

On  January  19,  1879,  the  First  National  Bank 
oi  Scranton,  Pennsylvania,  which  is  a  banking 


association  under  the  National  Bank  Act,  paid 
into  the  State  Treasury  a  tax  of  one  per  centum 
upon  the  par  value  of  all  the  shares  of  said  bank, 
having  elected  to  collect  the  same  from  the  share- 
holders of  said  bank,  as  provided  in  the  Act  of 
31st  March,  1870,  paragraph  4. 

Part  of  its  capital  and  profits  is  invested  in  its 
bank  building,  situated  on  Lackawanna  Avenue, 
in  the  city  of  Scranton,  Lackawanna  County. 
The  said  building  is  occupied  as  follows:  The 
main  or  first  floor  is  occupied  by  the  said  bank 
as  its  banking-room;  in  the  rear  of  said  banking- 
room  are  two  small  offices  for  rent.  The  second 
floor  is  divided  into  five  offices,  which  are 
rented  by  the  said  bank.  The  third  floor  is  used 
as  a  Masonic  Hall.  The  basement  of  the  same 
is  occupied  by  the  watchman  of  the  said  bank 
and  his  family,  except  a  small  room  in  the  front 
part  of  the  basement,  which  is  occupied,  under 
lease  from  said  bank,  as  a  shoe  shop.  The  rents 
from  the  said  offices  and  hall  amount  to  ^iioo 
per  annum.  The  assessed  valuation  of  the  said 
bank  building  is  I8000.  The  county  tax  against 
the  said  bank  building  for  the  year  1879  ^s  ^48. 

If  the  Court  shall  bie  of  opinion  that  the  said 
building  is  liable  to  taxation  for  county  purposes, 
then  judgment  for  the  plaintiff"  for  I48,  with  costs; 
if  not,  then  judgment  for  defendant,  with  costs. 
Either  party  to  be  at  liberty  to  take  out  a  writ 
of  error. 

Section  4  of  the  Act  of  Assembly  of  March  31, 
1870  (Purd.  Dig.  143,  pi.  97),  is  as  follows: — 

**  That  in  case  any  bank  or  savings  institution  aforesaid 
{national  banks  located  within  this  State  and  banks  and 
savings  institutions  incorporated  by  this  State)  shall  elect 
to  collect  annually  from  the  shareholders  thereof  a  tax  of 
one  per  centum  upon  the  par  value  of  all  the  shares  of  said 
bank  or  savings  institution,  and  pay  the  same  into  the 
State  Treasury  on  or  before  the  twentieth  day  of  January 
in  every  vear,  the  said  shares,  capital,  and  profits  shall  bNS 
exempt  n-pm  all  other  taxation  imder  the  laws  of  this 
Commonwealth." 

The  words  in  italics  are  in  the  first  section  of 
the  Act. 

The  Court  (Handlev,  P.  J.)  entered  judg- 
ment in  favor  of  the  defendants,  exempting  the 
building  from  taxation  for  county  purposes. 

The  plaintiff"  took  this  writ,  assigning  for  error 
the  entry  of  judgment  as  above  set  forth. 

Lemuel  Amerman,  county  solicitor,  for  the 
plaintiff"  in  error. 

Art.  IX.  Sec.  2  of  the  Constitution  provides 
that— 

'<  All  laws  exempting  property  from  taxation  other  than 
the  property  above  enumerated  {public  property  used  for 
public  purposes,  actual  places  of  religious  worship,  places 
of  burial  not  used  or  held  for  private  or  corporate  profit^ 
and  institutions  of  purely  public  charity)  shall  be  void." 

This  repeals  the  Act  of  Assembly  under  which 
exemption  is  claimed,  for  if  it  does  not  the  Legis- 
lature might  place  a  nominal  tax  upon  the  pro- 
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perty  of  any  class  of  holders,  and  thus  virtually 
exempt  them  from  taxation,  which  would  be  en- 
tirely contrary  to  the  provision  of  the  Constitu- 
tion. 

In  any  event  the  Act  must  receive  a  strict 
construction,  and  upon  this  basis  the  exemption 
cannot  be  allowed,  for  Art,  IX.  Sec.  i  of  the 
Constitution  provides  that  **A11  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the 
tax ;"  if,  therefore,  an  exemption  is  to  be  claimed 
imder  the  Act,  its  extent  must  appear  to  be  clear, 
well  defined,  and  equal,  but  by  its  provision  the 
bank  by  paying  one  per  cent,  upon  the  par 
value  of  all  its  shares  has  its  buildings  and  other 
property  exempted,  while  other  property  holders 
upon  the  same  class  of  property  are  compelled 
by  various  county  assessments  to  pay  four  and 
one-fifth  per  cent,  upon  its  valuation.  This  is 
surely  not  *' uniform  taxation"  within  the  mean- 
ing of  the  Constitution. 

By  the  case  stated  the  bank  is  shown  to  occupy 
only  one  floor  of  the  building,  the  other  portion 
being  rented  out  by  it  for  various  purposes,  but 
under  the  provisions  of  the  United  States  statute 
the  bank  can  hold  as  its  capital  and  profits  only 
**such  real  estate  as  shall  be  necessary  for  its 
immediate  accommodation  in  the  transaction  of 
its  business**  (Rev.  Stat.  U.  S.,  2  Ed.,  Sec.  5137, 
p.  993) ',  therefore,  if  the  exemption  is  allowed, 
it  can  only  be  upon  that  portion  of  the  building 
actually  used  for  the  purposes  of  the  bank. 

Lehigh  Coal  and  Nav.  Co.  v.  Northampton  Co.,  8 
W.  &  S.  334. 

N.  Y.  and  Erie  R.  R.  Co.  v.  Sabin,  2  Cas.  242. 

Carbon  Iron  Co.  v.  Carbon  County,  3  Wr.  251. 
Whenever  there  is  a  charter  or  statutory  ex- 
emption from  taxation  of  the  property  of  a  cor- 
poration upon  payment  of  a  per  centum  upon  the 
capital  stock,  it  has  been  held  to  apply  only  to 
such  property  as  is  exclusively,  undividedly,  and 
necessarily  used  in  the  enjoyment  of  the  fran- 
chise of  the  corporation.  This  is  the  rule  of 
construction  that  the  plaintiff  asks  shall  be  ap 
plied  here. 

State  V,  Commissioners  of  Mansfield,  3  Zab.  510. 

State  V.  Hancock,  33  N.  J.  L.  (4  Vroom),  315. 

Cook  V.  Camden  and  Burlington  County  R.  R.  Co., 
4  Vroom,  475- 

Tucker  v,  Ferguson,  22  Wall.  527. 

jT.  y.  Posf,  for  the  defendant  in  error. 

This  Act  is  a  contract  between  the  State  hold- 
ing the  taxing  power  and  the  defendant,  and  all 
banks  of  the  State  can  accept,  and  become  sub- 
ject to,  the  provisions  of  the  contract ;  it  is  not 
special  or  exclusive.  It  is  express  in  its  terms. 
Nothing  is  left  to  implication  or  to  forced  con- 
struction, and  its  intent  dearly  expressed  is,  that 
the  capital  and  profits  of  the  defendant  shall  be 
liable  to  no  further  taxation.  Besides,  the  per 
centum  fixed  here  is  in  no  sense  an  exemption 


from  taxation,  but  is  rather  a  fair  equivalent  for 
all  taxes. 

The  Legislature  has  the  perfect  authority  to 
commute  for  taxes,  receiving  in  exchange  what 
it  regards  as  an  equivalent,  and  such  action  is  in 
no  sense  such  a  privilege  as  would  permit  a  strict 
rule  of  construction  to  be  applied  to  such  an  Act 

Cooley  on  Taxation,  pp.  137,  172. 

Burroughs  on  Taxation,  p.  66. 

Kneeland  v,  Milwaukee,  15  Wis.  454. 
Where  the  Legislature  has  exercised  its  power 
by  taxing  all  the  property  of  a  corporation  in  a 
specified  manner,  and  has  intimated  no  design 
to  subject  it  to  further  burdens,  its  property  will 
be  exempt  from  taxes  imposed  by  general  laws. 

New  York  &  Erie  R.  R.  Co.  v,  Sabin,  Ji^ni. 

Wayne  County  v.  Delaware  and  Hod.  Canal  Co.,  3 
Har.  351, 

Slate  V,  Berry,  17  N.  J.  80. 

Camden  and  Amboy  R.  R.  Co.  v.  Conunissionen,  iS 
N.  J.  II. 

Gordon  r.  Mayor  of  Baltimore,  5  Gill,  231. 

Farmers'  Bank  v.  Ixmg,  7  Bush,  327. 

Commissioners  v.  Citizens'  National  Bank,  23  MisB. 
280. 

May  3,  1880.  The  Court.  The  fourth  sec- 
tion of  the  Act  entitled  **  An  Act  providing  for 
the  taxation  of  bank  shares,**  passed  March  31, 
1870  (Pamph.  L.  42),  was  not  a  law  exempting 
property  from  taxation,  within  the  provision  of 
Art.  IX.  Sec.  2  of  the  Constitution.  The  tax 
which  was  thereby  imposed,  with  the  consent  of 
the  bank,  was  a  commutation  for  all  other  taxes 
under  the  laws  of  the  Commonwealth,  upon  a 
class  of  property  entirely  within  the  power  of  the 
Legislature.  It  was  in  no  sense  a  mere  nominal 
tax,  and  we  need  not  consider  what  wouW  be 
the  effect  of  such  a  tax  amounting  to  an  entire 
exemption.  The  banking  house  was  a  part  of 
the  capital  of  the  institution  represented  by  its 
shares  of  stock,  and  a  tax  on  the  par  value  of  the 
shares  was  a  tax  upon  it.  We  do  not  sec  that 
the  uses  to  which  the  building  was  applied  in 
this  case  should  subject  any  portion  of  it  to  taxa- 
tion for  county  purposes. 

Judgment  affirm^. 

Per  Curiam. 


Oct  &  Nov.  '80,  265. 

Trubsr's  Appeal. 


Oct  36,188a 


Constitutional  law — Taxation — Constitution  tf 
Fenna,,  Art,  p,  §  / — Act  of  June  7,  iSjg,  § 
18  (P,  L.  112) — Preliminary  injundiim'^-Af' 
peals — Practice. 

The  Act  of  June  7,  1879,  Sect.  18  (P.  L.  1 12)  entba< 
a  bank  to  exempt  its  shareholders  from  all  odier  taxiM> 
by  collecting  six-tenths  of  one  per  cent,  upon  the  p* 
value  of  all  uie  shares  and  paying  the  same  into  the  Sttie 
treasury,  was  intended  to  take  effect  immediatelf  tfd 
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apply  to  the  year  of  its  passage.  Said  Act  is  valid  and 
constitutionaU  and  not  in  violation  of  Art.  9,  Siect.  t,  of 
the  Constitution  of  Pennsylvania  providing  that  "all 
taxes  shall  be  uniform  on  the  same  class  of  subjects, 
within  the  territorial  limits  of  the  authority  levying  the 
tax." 

Per  Sharswood,  C.  J.  In  appeals  from  preliminary 
injunctions,  the  Supreme  Court  do  not  usually  pass  on  the 
merits  of  the  case,  but,  except  in  those  instances  where  it 
is  very  evident  that  the  Court  below  has  been  in  error, 
continue  the  injunction. 

Appeal  from  the  Common  Pleas  of  Indiana 
County 

Bill  in  Equity,  between  J.  H.  Kintner,  John 
A.  Stewart,  and  others,  stockholders  in  the 
Indiana  County  Deposit  Bank,  complainants, 
and  John  Truby,  Treasurer  of  Indiana  County, 
defendant,  setting  forth  the  following  facts: — 

The  Commissioners  of  Indiana  County  in 
assessing  the  rates  and  levies  for  county  purposes 
forthe  year  1879,  rated  and  assessed  complainant's 
stock  to  pay  five  mills  on  the  par  value  thereof 
for  county  purposes,  and  also  a  special  tax 
thereon  of  three  mills  for  the  current  year.  Said 
taxes  were  assessed  in  pursuance  of  the  Act  of 
March  31,  1870  (Purd.  Dig.  143,  pi.  96),  the 
material  portions  of  which  are  as  follows : — 

**  Section  3.  All  the  shares  of  national  banks,  located 
within  this  State,  and  of  banks  and  savings  institutions 
incorporated  by  this  State,  shall  be  taxable  for  State  pur- 
poses at  the  rate  of  three  mills  per  annum  upon  the 
assessed  value  thereof;  and  for  county,  school,  and  local 
purposes,  at  the  same  rate  as  now  is  or  may  hereafter  be 
assessed  and  imposed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  the  State.'' 

*'  Section  4.  In  case  any  bank  or  savings  institution 
aforesaid  shall  elect  to  collect  annually,  from  the  share- 
holders thereof,  a  tax  of  one  per  centum  upon  the  par 
yalue  of  all  the  shares  of  said  hank  or  savings  institution, 
and  pay  the  same  into  the  State  treasury,  on  or  before  the 
20th  day  of  January  in  every  year,  the  said  shares,  capital, 
and  profits  shall  be  exempt  from  all  other  taxation  under 
the  laws  of  this  Commonwealth*'* 

The  said  taxes  so  assessed  being  unpaid,  said 
commissioners  on  or  before  May  i,  1879,  placed 
the  same  in  the  hands  of  defendant  for  collection, 
which  collection  he  was,  by  virtue  of  the  Act  of 
April  4f  1873  (P.  L.  954),  and  the  supplements 
thereto,  duly  authorized  to  make. 

On  June  7,  1879,  a^  ^^t  of  Assembly  was 
passed  whereby  it  was  provided,  ifUer  aha,  as 
follows : — 

^Sect  17.  That  ....  all  shares  of  stock  in 
any  bank,  banking  or  savings  institution  or  company,  now 
or  hereafter  incorporated  by  or  in  pursuance  of  any  law 
of  this  Commonwealth  ....  shall  be  and  are 
hereby  made  taxable  for  State  purposes,  at  the  rate  of  four 
mills  on  every  dollar  of  the  value  thereof  annually ;  Pro- 
vided, that  .  .  •  .  in  case  any  bank  or  savings  in- 
stitution incorporated  by  this  State,  or  any  national  bank, 
elect  to  collect  annually  from  the  shareholders  thereof  a 
tax  of  six-tenths  of  one  per  centum  upon  the  par  value  of 
all  the  shares  of  said  bank  or  savings  institution,  and  pay 
*  tiie  same  into  the  State  treasury  on  or  before  the  20th 


day  of  June  in  every  year,  the  shares,  capital,  and  pro- 
fits of  such  bank  shall  be  exempt  from  all  other  taxa- 
tion under  the  laws  of  this  Commonwealth.'* 

"  Sea.  18.  That  this  shall  go  into  effea  immediately. 

....     (P.  L.  1879,  112,  etc.). 

In  pursuance  of  the  provisions  of  said  Act, 
said  bank  collected  from  the  shareholders  there- 
in six-tenths  of  one  per  cent,  on  the  par  value  of 
their  stock,  and  on  June  19,  1879,  V^^^  the 
same  into  the  State  treasury.  The  bill  averred^ 
that  in  consequence  thereof,  complainant's  shares 
were  not  liable  to  assessment  for  local  or  county 
purposes,  but  that  the  defendant  nevertheless 
was  by  virtue  of  the  powers  conferred  upon  him 
by  the  Act  of  April  4,  1872,  about  to  issue  his 
warrant  authorizing  constables  to  levy  and  col- 
lect by  distress  and  sale  of  complainant's  goods 
the  said  taxes  imposed  by  the  Commissioners  of 
Indiana  County  upon  complainant's  shares  of 
stock  for  the  year  1879,  which  said  proceedings 
the  bill  averred  would  subject  complainants  to 
great  expense  and  inconvenience,  and  do  them 
irremediable  injury.  The  bill  therefore  prayed 
for  an  injunction  preliminary  until  hearing,  and 
perpetual  thereafter,  to  restrain  defendant  from 
taking  any  steps  to  collect  said  taxes. 

The  Court  (Hunter,  P.  J.)  granted  a  pre- 
liminary injunction  and  subsequendy  continued 
the  same  until  an  answer  or  demurrer  should  be 
filed  and  a  further  hearing  had.  From  this  de- 
cree the  defendant  appealed,  assigning  for  error 
the  granting  and  continuing  of  &e  preliminary 
injunction. 

y.  A.  C.  Ruffner  and  y.  H,  Banks ^  for  ap- 
pellant. 

[Sharswood,  C.  J.  *'  There  is  very  little  use 
in  taking  an  appeal  from  a  ]>reliminary  injunc- 
tion like  the  present  one.  In  deciding  appeals 
from  preliminary  injunctions  we  usually  do  not 
pass  on  the  merits  of  the  case,  but,  except  in  those 
instances  where  it  is  very  evident  that  the  Court 
below  has  been  in  error,  continue  the  injunction 
and  make  no  final  disposition  of  the  case  until  a 
final  decree  is  entered  in  the  Court  below  and  an 
appeal  taken  therefrom." 

The  counsel  then  agreed  in  writing  at  bar,  by 
leave  of  the  Court,  that  the  preliminary  injunc- 
tion granted  in  this  case  should  be  tsJcen  and 
deemed  to  be  final,  and  that  the  appeal  therein 
should  be  considered  as  taken  to  said  final  de- 
cree.] 

The  appellees  are  not  relieved  from  paying 
the  taxes  assessed  for  1879.  The  Act  of  June 
7,  1879,  clearly  did  not  refer  to  the  then  cur- 
rent year. 

If  it  did  so  refer  then  it  was  unconstitutional, 
for  the  banks  that  neglected  to  pay  in  lieu  of 
local  taxes  for  1879,  the  amount  of  one  per  cent, 
prior  to  Jan.  20,  imder  the  Act  of  1870,  could 
relieve  themselves  by  payment  of  six-tenths  of 
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one  per  cent,  before  June  20,  1879,  under  the 
Act  of  June  7,  1879,  thus  making  two  different 
rates  of  taxation  for  the  same  class  of  subjects 
in  the  same  year.  This  would  be  in  violation  of 
Art.  9,  Sec.  i,  of  the  Constitution  of  Pennsyl- 
vania. **  All  taxes  shall  be  uniform  on  the  same 
class  of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  tax.** 

Moreover  if  any  holders  of  bank  stock  in  this 
county  had  paid  the  amount  assessed  on  their 
shares  for  the  year  under  the  Act  of  1870,  then 
they  would  liave  been  required  to  pay  a  different 
amount  than  those  who  might  avail  themselves  of 
the  new  Act  of  1879.  This  would  also  be  in 
violation  of  the  Constitution  of  Pennsylvania, 
Art.  IX.  Sec.  i. 

[Sharswood,  C.  J.  Could  any  one  take  ad- 
vantage of  this  but  the  taxpayers  of  amounts 
assessed  under  the  Act  of  1870  ?] 

SiTas  M.  Clark  (with  him  Harry  White)^  for 
appellees. 

The  Act  of  1879  ^^  ^y  ^^  express  terms  to  go 
into  effect  at  once.  No  question  can  be  raised 
therefore  as  to  the  right  of  appellees  to  avail  them- 
selves of  that  Act,  nor  were  its  provisions  in  con- 
flict with  Art.  9,  Sect,  i,  of  the  Constitution  of 
Pennsylvania.  The  taxes  assessed  under  the  Act 
of  1870  were  imiform,  and  so  were  those  assessed 
under  the  Act  of  1879.  The  mere  fact  that  an 
old  uniform  sj^tem  gave  way  in  the  middle  of  a 
year  to  a  new  uniform  system,  thus  enabling 
some  persons  to  benefit  by  the  provisions  of  the 
latter  law  beyond  what  was  offered  under  pre- 
vious laws,  does  not  render  the  new  law  imcon- 
stitutional. 

November  8,  1880.  The  Court.  That  it 
was  the  intention  of  the  Legislature  that  the  Act 
of  June  7,  1879,  should  go  into  effect  imme- 
diately, so  as  to  include  the  year  of  its  passage, 
is,  we  think,  very  plain  upon  the  face  as  well  as 
from  a  consideration  of  its  object.  This  is  in- 
deed but  faintly  denied  by  the  appellant,  but  it 
is  earnestly  contended  that  it  was  beyond  their 
power,  because  they  had  already  provided  dif- 
ferently for  that  year.  It  is  said,  therefore,  that 
it  is  wanting  in  the  uniformity  required  by  the 
Constitution.  But  the  rate  provider!  by  the  Act 
of  1879  ^s  uniform.  How  can  its  constitu- 
tionality be  affected  by  the  fact  that  the  Act  of 
1870  made  a  different  provision,  and  that  one  or 
more  banks  may  have  availed  themselves  of  its 
provision  by  paying  one  per  cent,  on  their  capi- 
tal, to  secure  an  exemption  from  all  other  taxa- 
tion ?  These  banks  are  not  complaining.  If  the 
Legislature  should,  in  the  middle  of  a  year,  re- 
peal totally  a  tax  upon  any  particular  clai^  of 
subjects,  would  it  be  any  objection  to  the  con- 
stitutionality of  making  such  a  repealing  Act  go 
into  effect  at  once,  that  one  or  more  persons  had 


already  paid  the  taxes  for  that  year  which  had 
thus  been  repealed?  Their  objections  would 
not  be  heard  to  prevent  the  exercise  of  the  legiti- 
mate authority  of  the  Legislature  in  relief  of  the 
whole  community.  They  might  have  an  equita- 
ble claim  on  the  government  to  have  the  taxes 
thus  paid  refunded,  but  could  not  insist  that  the 
old  tax  for  that  year  should  be  collected.  In 
principle  we  cannot  see  how  this  differs  from  the 
case  in  hand. 

Decree  aflirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

Per  Curum. 


Oct.  &  Nov.  '80,  186,  187.  Nov.  II,  i8Sa 

Kejrstone  Bridge  Company  v.  Newberry. 
Same  v.  Kemiedy. 

Negligence — Master  and  servant — Co-employis 
—  Who  is  a  fellow  servant  for  whose  negH- 
gence  the  employer  is  not  liable. 

To  take  a  case  out  of  the  rale  that  an  employer  is  not 
liable  for  an  injury  to  an  employ^  caused  by  the  negl^ence 
of  a  fellow-servant  working  in  a  common  employment,  it 
is  not  sufficient  to  show  that  the  one  whose  negiigeace  is 
complained  of  was  a  gang-boss,  under  whose  orders  the 
one  injured  was  working. 

If  the  gang-boss  had  no  general  power  of  conm>l,  lint 
acted  as  foreman  of  workmen  engaged  by  and  furnished 
to  him  by  a  superintendent,  whose  orders  he  was  boond 
to  obey,  the  principle  respondeat  superior  does  not  apply- 
In  an  action  by  a  servant  against  his  employer,  in  the 
absence  of  evidence  of  knowledge  by  the  employer  of  in- 
competency of  the  gang-boss,  it  is  error  to  submit  the 
question  of  negligence  to  the  jury. 

Error  to  the  Common  Pleas  No.  2,  of  Alle- 
gheny County. 

These  were  actions  on  the  case  by  Newberry 
and  Kennedy  to  recover  damages  for  injuries  re- 
sulting from  alleged  negligence  of  the  said  cor- 
poration. 

Thetmaterial  facts,  as  developed  on  the  trial 
before  Kirkpatrick,  J.,  and  not  serioody  dis- 
puted, were  stated  in  the  opinion  of  the  Supreme 
Court,  as  follows : — 

*  *  The  defendant  was  a  corporation  very  largely 
engaged  in  the  business  of  constructing  and  erect- 
ing iron  bridges.  They  owned  and  used  exten- 
sive works,  and  had  erected  an  additional  build- 
ing about  four  hundred  feet  in  length,  and  fifty 
feet  in  width.  The  walls  were  brick,  and  at  the 
time  of  the  accident  they  were  already  raised  to 
their  full  height,  and  upon  them  an  iron  roof  was 
being  placed  for  purposes  of  vendlation.  Tbe 
plaintiflfs  were  laboring  men,  who  were  working 
under  the  immediate  direction  of  one  William 
Wymond.     An  apparatus  called  a  tru^ed  plank 
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was  being  used  in  putting  on  the  roof,  and  while 
plaintiffs  and  some  other  workmen  were  engaged 
carrying  an  iron  rafter  over  this  plank,  it  gave 
way  and  they  were  precipitated  to  the  ground, 
kilHng  one  man  and  injuring  several,  among  them 
the  plaintiffs.     A  large  amount  of  testimony  was 
taken,  but  so  far  as  the  principal  questions  are 
concerned,  it  was  not  at  all  contradictory.     In 
regard  to  the  position  of  Wymond,  the  undis- 
puted testimony  was  to  the  following  effect:  Col. 
Piper  was  the  general  manager.     He  had  super- 
vision over  the  whole  business  of  the  company ; 
employed  and  discharged  the  men,  and  gave 
general  directions.     His  orders  had  to  be  obeyed 
by  all  except  the  President.     Next  to  him  in 
authority  was  Mr.  Sheffler,  the  assistant  manager) 
whose  duties  were  the  same  as  Col.  Piper's,  he 
giving  attention  to  the  details,  and  supervising 
the  whole  business  in  Col.  Piper's  absence.    The 
next  in  authority  was  William  Robinson.     He 
was  examined  by  the  plaintiffs,  and  testified  that 
he  was  the  general  foreman  of  the  riveting  and 
the  laborers,  and  was  under  the  control  of  Piper 
and  Sheffler.    He  also  said  there  were  other  fore- 
men under  him.     It  was  he  who  detailed  men  to 
the  various  portions  of  the  work,  and  directed 
what  was  to  be  done.     Both  the  plaintiffs  were 
engaged  by  Robinson,  and  were  sent  by  him  to 
Wymond  to  assist  in  putting  on  the  iron  roof. 
Wymond  had  charge  of  the  men  who  were  doing 
this  particular  work.     The  immediate  orders  to 
the  men  engaged  in  this  work  came  from  Wy- 
mond.    Robinson  testified,  '  Mr.  Wymond  had 
control  of  the  men  as  soon  as  I  gave  them  to  him ;' 
and   again,    '  I  was  instructed  to   furnish  Mr. 
Wymond  with  men,  by  Mr.   Sheffler.'     Wy- 
mond's  duties  are  thus  described : .  *  I  went  on 
various  kinds  of  work,  moving  machinery,  re- 
pairing machinery,  general  repair  work ;  some- 
times he  (Robinson)  would  give  me  three  or  four 
men  to  handle,  and  at  other  times  only  two ;  that 
was  in  the  outside  shops,  but  sometimes  I  would 
be  ordered  to  go  out  and  take  a  gang  of  men,  and 
put  up  a  roof  or  building,  or  bridges,  as  the  case 
might  be.     Q.  You  were  in  charge  of  the  work 
of  the  erection  of  ventilators  on  the  new  build- 
ing of  which  this  is  the  model  ?    Ans.  Well,  I 
suppose  you  might  term  it  in  charge ;  I  was  ordered 
to  do  the  work.    Q.  State  wliat  your  position  was. 
Ans.  I  don't  know  that  I  held  any  commission 
position ;  I  was  put  there  by  Mr.  Robinson  as  near 
as  I  can  remember.    Q.  To  do  what  ?    Ans.  To 
raise  these  trusses  and  to  put  up  this  building;  and 
as  for  the  men,  he  was  to  furnish  me  what  men  I 
wanted.     Q.  Did  you  employ  the  men  ?    Ans. 
No,  sir.     .    .    .    Q.  Did  you  employ  Mr.  Ken- 
nedy or  Mr.  Newberry  ?    Ans.  No,  sir.    Q.  How 
did  they  come  to  be  under  your  control  ?    Ans. 
I  suppose  Mr.  Robinson  sent  them  to  me ;  he 
sent  all  the  men  that  jworked  for  mc ;  they  would 


come  there  and  tell  me  that  Mr.  Robinson  told 
them  that  he  wanted  them  to  work  there.*  Both 
Kennedy  and  Newberry  testified  that  they  were 
employed  by  Robinson  and  sent  by  him  to  Wy- 
mond to  work  under  his  orders.  Hurlston,  a 
witness  for  defendant,  testified  that  he  was  a 
foreman ;  had  some  men  xmder  him ;  was  a  gang 
boss;  that  Robinson  had  general  charge  of  the 
works ;  that  Piper  was  over  Robinson,  and  was 
constantly  going  through  the  works,  generally 
twice  a  day,  giving  orders  and  directions ;  that 
Wymond  had  charge  of  the  erection  of  the  struc- 
ture, and  was  boss,  and  that  Robinson  was  Wy- 
mond's  boss.  There  was  no  contradiction  of 
this  testimony,  and  it  establishes,  in  our  opinion, 
that  Wymond  was  in  no  manner  the  general  re- 
presentative of  the  company,  or  clothed  with  its 
powers.  He  simply  had  charge  of  a  gang  of 
men,  of  varying  numbers,  neither  employed  nor 
discharged  by  himself,  but  furnished  to  him  by 
another  who  was  his  superior,  and  whose  orders 
he  was  required  to  obey.  Wymond,  while  he 
had  charge  of  the  work  of  putting  up  the  venti- 
lator, was  himself  a  workman,  and  worked  with 
the  other  men.  It  was  testified  by  Wymond, 
Watkins,  and  Krekeler,  that  th^y  three  made  the 
trussed  plank  which  gave  way  and  caused  the  ac- 
cident." 

The  defendant  presented,  inter  alia^  the  fol- 
lowing points : — 

Under  the  evidence  in  the  case,  Wm.  Wy- 
mond was  not  such  an  officer  in  defendant 
company  for  whose  act  of  negligence  the  com- 
pany can  be  held  responsible.  Refused,  We 
leave  this  to  the  jury  from  all  the  evidence,  hav- 
ing, in  our  general  instructions,  and  in  answer 
to  the  plaintiffs'  second  and  defendant's  third 
points,  shown  what  sort  of  a  representative  of 
the  company  he  must  be  found  by  the  jury  to  be. 
(Third  assignment  of  error.) 

There  is  no  evidence  of  Wymond's  incom- 
petency or  unskilfulness,  and  no  evidence  of 
any  knowledge  on  the  part  of  the  company  of 
any  incompetency  or  unskilfulness  of  Wymond, 
and  the  verdict  must  therefore  be  for  the  defend- 
ant. Refused,  This  also  we  leave  the  jury  to 
discover  and  determine.  (Fourth  assignment  of 
error.) 

That,  even  though  the  jury  should  find  that 
Wymond  was  unskilful  or  incompetent,  then  the 
verdict  should  be  for  the  defendant,  because 
there  is  no  evidence  that  the  company  knew  of 
such  unskilfulness  or  incompetency.     Refused. 

Even  if  the  defendant  company  was  guilty  of 
negligence,  yet  if  the  plaintiffs,  by  any  act  of 
negligence,  aided  or  assisted  in  bringing  about 
the  accident,  they  cannot  recover.  Affirmed. 
(Fifth  assignment  of  error.) 

The  verdict  in  Newberry's  case  was  for  the 
plaintifjf,  for^2ooo ;  and  in  Kennedy's  case,  for^ 
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the  plaintiff  for  $4000.  Judgments  having  been 
entered  on  the  verdicts,  the  defendant  took  these 
writs,  assigning  for  error,  inter  alia^  the  answers 
to  points  as  above  given. 

S.  Schoyer^  Jr,,  and  West  Mc Murray^  for 
plaintiffs  in  error. 

Thomas  M,  Marshall,  for  defendant  in  error. 

Jan.  3,  1881.  The  Court.  Practically, 
these  cases,  as  they  come  before  us,  turn  upon  two 
questions:  i.  Was  Wymond  such  an  officer  of 
the  defendant -corporation  as  that  it  would  be 
re^)onsible  for  his  act  of  negligence?  and  2.  Is 
there  any  evidence  of  Wymond* s  incompetency 
and  unskilfulness,  and  that  the  company  had 
knowledge  of  it  ?  The  learned  Judge  of  the 
Court  below  left  both  these  questions  to  the  jury, 
in  his  general  charge,  and  in  his  answers  to  the 
defendant's  third  and  fourth  points.  It  is  claimed 
that  he  was  in  error  in  both.  Taking  the  ques- 
tions in  their  order,  we  will  consider  first  the 
subject  of  the  relation  of  Wymond  to  the  com- 
pany, on  the  one  hand,  and  to  the  plaintiffs  on 
the  other.  [His  Honor  here  stated  the  facts,  ut 
supra,"] 

It  is  quite  clear  to  us  that  Wymond,  and  the 
men  of  whom  he  had  charge,  were  engaged  in 
one  common  pursuit,  seeking  to  accomplish  one 
common  object,  and  that  all  of  them  were  sub- 
ject to  the  orders  of  another,  who  was  their 
common  superior.  In  these  circumstances  we 
think  this  case  is  ruled  by  the  case  of  Lehigh 
Valley  Coal  Co.  v.  Jones  (5  Norris,  433),  and 
Delaware  &  Hudson  Canal  Co.  v.  Carroll  (8 
Norris,  374).  In  the  former  of  these  cases,  Mr. 
Justice  Mercur,  in  delivering  the  opinion  of  the 
Court,  said :  "  Who  are  fellow-servants  in  con- 
templation of  law?  To  constitute  such  they 
need  not  at  the  same  time  be  engaged  in  the 
same  particular  work.  It  is  sufficient  if  they  are 
in  the  employment  of  the  same  master,  engaged 
in  the  same  common  work,  and  performing 
duties  and  services  for  the  same  general  purpose. 
The  rule  is  the  same,  although  the  one  injured 
may  be  inferior  in  grade,  and  is  subject  to  the 
control  and  direction  of  the  superior  whose  act 
caused  the  injury,  provided  they  are  both  co- 
operating to  effect  the  same  common  object.** 
Again,  "Some  of  the  employ^  were  superior  in 
the  grade  of  their  employment  to  Alexander 
Jones ;  others  were  inferior.  Whether  superior 
or  inferior,  they,  as  well  as  he,  were  all  under 
one  common  superintendent ;  in  his  hands,  and 
in  his  alone,  was  the  entire  charge  of  the  busi- 
ness placed  by  the  company.  His  negligence 
might  be  negligence  of  the  company.**  In  the 
case  of  Delaware  &  Hudson  Canal  Co.  v,  Car- 
roll (supra),  Mr.  Justice  Paxson,  in  delivering 
the  opinion  of  the  Court,  said:  "There  is  no 
^oom  for  the  allegation  that  a  mining  boss,  under 


the  mine  ventilation  Act  of  1870,  is  an  agent  0! 
the  mine  owner  or  a  co-employer.  He  is  clothed 
with  no  powers  of  engaging  and  discharging 
miners  and  laborers  at  pleasure.  He  is  merely 
a  fellow-servant  with  the  miner.  ...  He 
has  no  general  power  of  control.  His  duties  are 
confined  to  special  matters.  That  they  are  dif- 
ferent from  those  of  others  of  his  fellow  co-la- 
borers, or  even  that  they  are  of  a  higher  grade, 
does  not  matter.**  In  the  case  of  Caldwell  v. 
Brown  (3  P.  F.  Smith,  456),  in  which  it  was 
held  that  an  engineer  was  a  fellow-employ^,  for 
whose  acts  the  employers  were  not  liable,  Judge 
Read,  in  the  course  of  the  opinion,  quotes  Oil- 
man V.  The  Eastern  Railroad  Corp.  (10  Allen, 
233),  in  which  it  was  held  that,  **  In  case  of  an 
injury  to  one  servant  by  the  negligence  of  an- 
other, it  is  immaterial  whether  he  who  causes  and 
he  who  sustains  the  injury  are,  or  are  not,  en- 
gaged in  the  same  or  similar  labor,  or  in  positions 
of  equal  grade  or  authority.  l£  they  are  acting 
together,  under  one  master,  in  carrying  out  a 
common  object,  they  are  fellow-servants.  * '  (See, 
also,  Wright  v.  The  N.  Y.  Central  R.  R.  Co., 
25  N.  Y.  565  ;  Morgan  v.  The  Vale  of  Neath 
Railway  Co.,  35  L.  J.  Q.  B.  23 ;  and  Weger  p. 
The  Penna.  R.  R.  Co.,  5  P.  F.  Smith,  463.) 

We  are  clearly  of  opinion  that  Wymond,  upon 
the  undisputed  testimony  in  the  case,  was  not 
such  a  representative  of  the  defendant  as  that 
they  would  be  liable  for  his  acts  of  negligence. 
A  further  consideration  of  this  branch  of  the 
case  leads  us  to  the  same  result.  The  injuries  of 
the  plaintiffs,  it  is  claimed,  were  occasioned  by 
the  breaking  or  giving  way  of  a  defective  appa- 
ratus. Now,  the  apparatus  in  question  was  not 
furnished  by  the  compar  y  at  all.  It  was  made 
by  Wymond  and  two  others  of  the  workmen,  and 
if  it  was  defective,  it  was  the  result  of  the  neg- 
ligence of  three  fellow-workmen  of  the  plain- 
tiffs. No  superior  officer  of  the  company  gave 
orders  that  the  particular  materials  used  shooki 
be  selected,  or  that  the  particular  contrivance 
itself  should  be  constructed.  The  workmen 
made  such  an  apparatus  as  they  deemed  sufficient. 
If  it  proved  insufficient,  it  was  an  error  of  judg- 
ment on  their  part,  for  which  we  can  see  no 
ground  of  liability  as  against  the  defendant  for 
the  injuries  of  the  plaintiffs.  It  is  quite  uncer- 
tain, under  the  testimony,  whether  the  accident 
resulted  from  overloading  the  truss  plank,  or  from 
a  defect  in  the  iron  rod  which  sustained  it.  No 
testimony  was  given  as  to  whether  there  was  a 
flaw  in  the  iron,  and  it  is  not  at  all  clear  that 
the  rod  was  too  weak  to  sustain  all  the  reasonable 
weight  that  should  have  been  put  upon  it. 

On  the  second  question  raised  on  the  trial,  to 
wit,  whether  the  defendant  employed  Wymond 
knowing,  or  having  reasonable  cause  to  know, 
that  hejwas  an  incapable  and  unskilful  persoDi 
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not  fit  to  be  put  in  charge  of  such  work,  we 
can  find  no  testimony  sustaining  either  allegation. 
The  learned  counsel  for  defendant  in  error  al- 
leges that  Wymond  was  incompetent,  but  he  does 
not  refer  to  any  testimony  in  support  of  that 
allegation.  He  does,  indeed,  contend  that  proof 
of  Wymond's  unfitness  is  found  in  his  own  tes- 
timony, but  a  careful  examination  of  that  and, 
other  testimony  proves  quite  the  contrary.  He 
testifies  to  a  large  experience  in  the  business  of 
building  iron  bridges,  and  bridges  of  iron  and 
wood  in  combination,  and  he  was  engaged  upon 
some  of  the  largest  and  most  important  bridges 
in  the  country.  He  could  not  conduct  that  kind 
of  work  without  acquiring  much  experience  m 
the  resisting  powers  of  wood  and  iron  when  sub- 
jected to  heavy  pressure.  There  was  actually  no 
affirmative  testimony  of  any  want  of  skill  or 
knowledge  upon  these  subjects,  and  not  a  scrap 
of  evidence  that  the  company  had  the  slightest 
knowledge  of  any  want  of  capacity  on  his  part 
to  perform  the  work  assigned  to  him.  In  the 
absence  of  any  testimony  on  this  subject,  we 
think  the  learned  Judge  of  the  Court  below  was 
in  error  in  submitting  the  question  to  the  jury. 
We  think  the  third,  fourth,  and  fifth  assignments 
of  error  are  sustained,  and  on  these  the  judg- 
ments are  reversed,  and  writs  of  venire  facias  de 
novo  awarded. 
Opinion  by  Green,  J. 


July,  »8o,  47. 


Gray  v.  Dick, 


Jan.  27,  1881. 


Mechanic's  lien  lam — Sub-contractors — Certain- 
ty in  claim — Act  of  24  March,  ^^49 9  relating 
to  Philculelphia  and  Chester  Counties, 

The  Act  of  24  March,  1849  (P.  L.  675),  relating  to 
mechanics'  liens^in  the  city  of  Philadelphia  and  county  of 
Chester,  provides,  inter  alia,  that "  where  the  work  shall 
be  done  by  contract  for  a  stipulated  sum,  it  shall  be  lawful 
to  file  a  statement  of  the  time  when  the  work  was  com- 
menced and  when  finished,  and  of  the  aggregate  price  of 
the  work  and  materiab  ": 

Held,  that  the  Act,  being  local  and  limited  to  a  favored 
class,  is  to  be  strictly  construed  as  to  the  persons  and  sub- 
jecu  to  which  it  relates. 

Held  further,  that  said  Act  indndes  contractors  only, 
and  not  sab-contractors. 

The  reason  which  gives  rise  to  the  distinction,  is  that 
in  the  case  of  the  sub-contractor,  the  agreement  is  not  made 
with  the  owner  himself,  and  it  is  therefore  his  right  to 
know  the  particulars  of  the  claim,  so  that  he  may  satisfy 
himself  that  the  building  is  bound  for  no  more  than  the 
work  done  and  materials  furnished. 

Error  to  the  Common  Pleas  No.  2,  of  Phila- 
delphia County. 

lliis  was  a  scire  facias  on  a  mechanic's  claim 
for  ^265,  filed  by  William  Gray  against  Walter 


B.  Dick,  owner,  and  John  McLaughlin  and 
Albert  J.  McLaughlin,  contractors,  for  marble 
furnished  and  stonework  done  towsurds  the  erec- 
tion of  a  building  on  Sixteenth  Street  near  Jef- 
ferson in  the  city  of  Philadelphia. 

The  facts  were  as  follows :  Plaintiff,  a  dealer 
in  stone,  on  March  4,  1878,  made  an  agreement 
in  writing  with  John  and  Albert  J.  McLaughlin, 
contractors,  to  furnish  the  cut  stonework  for  a 
house  which  they  had  contracted  with  Walter  B. 
Dick,  to  erect  on  his  premises.  In  this  agree- 
ment it  was  stipulated  that  the  stonework  was  to 
be  furnished  in  accordance  with  plans  and  speci- 
fications prepared  by  the  architect  in  charge  of 
the  building,  J.  K.  Yamall,  and  that  the  price  of 
the  work  i^ould  be  ^1150,  payable  by  instal- 
ments as  the  work  progressed.  Plaintiff  com- 
pleted his  work  and  received  two  payments  on 
account,  leaving  due  him  on  account  of  the 
stipulated  price  1^2 30. 

On  Feb.  12,  1879,  plaintiff  filed  the  claim  in 
controversy  for  the  balance  dtie  him,  together 
with  sundry  small  items  aggregating  ^35.06,  as  set 
forth  in  the  bill  of  particuUu^,  of  which  the  fol- 
lowing is  a  copy : — 

Philadelphia  Jan.  31,  1879. 
Messrs.  J.  &  A.  J.  McLaughun, 

Bought  of  WiLUAM  Gray. 
1878.       To  stonework  of    W.  B.   Dick's 

house,   1524    North    1 6th,   above 

Jefferson,  as  per  contract  fl'SO  00 

Mar.  8.    To  2^  hrs.  man  rubbing  bricks  on 

wheels  @  |i  00  3  50 

ApL  2.    To36buffenam.  bricks@8cts.  a  88 

To  I  ^  hrs.  man  rubbing  on  wheel, 

f\\  00  I  50 

02  rubbers,  J^day  ea.  on  wheel, 
\%  days  @  10  00  1$  00 

"    9.    To  21  enam.  buff  brick  @  8  cts.  I  68 

To  \\%  hrs.  of  man  rubbing  on 
wheel  @  |i  CO  II  50 


|ii8s  06 

1878. 

Cr. 

Apl.  23. 

By  cash 

600  00 

May  25. 

(< 

320  00 

920  00 

I265  06 

Commenced  Mar.  5, 1878. 
Finished  Sept.  14,  1878. 

On  the  same  day  a  sci.  fa.  issued  in  said  claim, 
which  being  returned  served  as  to  Dick,  owner, 
and  nihil  habent  as  to  J.  McLaughlin  and  A.  J. 
McLaughlin,  contractors,  the  defendant,  owner, 
was  ruled  to  plead.  Dick,  the  said  defendant, 
thereupon  obtained  a  rule  to  show  cause  why  the  1 
first  item  in  the  bill  of  particulars,  to  wit,  "  To 
stone-work  of  W.  B.  Dick's  house,  1524  North 
i6th  above  Jefferson,  as  per  contract,  $1150,*' 
should  not  be  stricken  out.  This  rule  was  made 
absolute  April  17,  1880. 

On  the  same  day  the  Court  refused  a  motion 
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made  by  plaintiff  to  strike  out  of  his  claim  all  the 
items  except  the  first.  Thereupon  plaintiff  took 
this  writ,  assigning  for  error  the  action  of  the 
Court  in  striking  out  the  first  item  of  the  claim, 
and  in  refusing  plaintiffs  motion  to  withdraw  and 
strike  out  the  remaining  items. 

M.  Hampton  Todd2sAJ.  R.  Booths  for  plain- 
tiff in  error. 

The  law  as  it  now  stands  in  Philadelphia  pro- 
tects all  classes  of  material  men  and  mechanics. 
The  Act  of  June  i6,  1836,  gives  a  lien  to  the 
contractor  and  sub-contractor  when  there  is  no 
special  contract.  The  Act  of  1845  (Purd.  Dig. 
1027,  pi.  19)  gives  the  contractor  a  lien  where  he 
does  the  work  under  a  special  contract  for  a  stipu- 
lated sum.  And  finally,  the  Act  of  March  24, 
1849  (Purd.  Dig.  1034,  pi.  45),  extends  this  lien 
to  the  sub-contractor  in  Philadelphia  and  Chester 
counties,  by  providing  that  it — 
"  shall  be  lawful  for  any  mechanic  or  material  man  in  the 
city  or  county  of  Philadelphia  and  county  of  Chester 
Who  performs  work  and  furnishes  materials,  to  include 
both  in  the  same  claim  filed ;  and  where  the  yalue  or 
amount  of  the  work  or  materials  can  only  be  ascertained 
by  measurement  when  done,  or  shall  be  done  by  contract 
for  a  stipulated  sum,  it  shall  be  lawful  to  file  a  statement 
of  the  time  when  the  work  was  commenced  and  when 
finished,  and  of  the  aggregate  price  of  the  work  and  ma- 
terials." 

This  claim  complied  with  the  requisites  of  this 
Act.  The  work  was  done,  and  the  materials  fur- 
nished "  by  contract  for  a  stipulated  sum.*' 

Shields  z'.  Garrett  (5  Weekly  Notes,  120), 
relied  on  by  defendant,  is  in  our  favor,  since  it 
recognizes  a  claim  filed  in  accordance  with  the 
Act  of  1849  as  valid.  In  that  case  the  lump 
charge  was  put  under  one  date,  and  the  state- 
ment of  the  beginning  and  ending  of  the  whole 
work,  including  all  the  other  items  of  the  bill. 
In  this  case  the  lump  charge  has  separate  and 
independent  dates  for  the  commencing  and  fin- 
ishing of  the  work  imder  the  special  contract. 

As  to  the  second  assignment  of  error,  which 
raises  the  question  as  to  our  right  to  withdraw  or 
strike  out  certain  items  of  the  claim,  it  would 
appear  reasonable  that  if  the  defendant,  by  ad- 
verse motion,  could  strike  out  an  item  of  the 
claim,  the  plaintiff  could  voluntarily  renounce 
and  withdraw  one  or  more  items,  and  this  view 
would  seem  to  be  strengthened  by  the  Act  of  1 1 
June,  1879  (P.  L.  1 22),  authorizing  amendments 
to  mechanic's  claims  in  any  stage  of  the  proceed- 
ings "conducive  to  justice  and  a  fair  trial  upon 
the  merits." 

John  M.  Thomas^  for  defendant  in  error. 

Besides  the  first,  neither  the  fourth  nor  seventh 
item  has  any  date  attached.  The  words  ''com- 
menced March  5,  1878.  Finished  Sept.  14, 
1878,"  might  then  refer  to  any  one  of  these 
items. 
•     The  action  of  the  Court  below  in  striking  out 


the  lumping  charge  was  under  the  authority  of 
Shields  r.  Garrett  (5  Weekly  Notes,  120),  in 
which  it  was  decided,  notwithstanding  there  was 
a  date  given  to  the  lumping  charge,  that  where 
such  a  charge  was  one  of  a  series  of  itenos,  all  of 
which  had  their  appropriate  dates,  it  was  not  a 
sufficient  fulfilment  of  the  conditions  of  the  Act 
to  state  the  times  when  the  whole  work  was  be- 
gun and  finished. 

The  reasons  given  by  the  Court  in  Russell  v. 
Bell  (8  Wr.  47),  and  Lee  v.  Burke  (16  Sm.  336), 
for  holding  that  the  Act  of  1845  did  not  relieve 
sub-contractors  from  the  provisions  of  the  Act  of 
1836  with  regard  to  itemizing  their  claims,  hold 
good  for  a  similar  construction  of  the  Act  of 
1849.  The  language  of  the  former  Act  is  quite 
as  general  as  that  of  the  latter.  And  it  is  fair  to 
suppose  that  if,  after  the  decision  in  Russell  v. 
Bell,  the  Legislature  had  intended  to  change  the 
law  as  laid  down  in  that  case,  it  would  have  said 
so  in  positive  language,  and  not  have  left  it  to 
implication. 

The  Court  had  no  power  to  strike  out  the 
items  accordiifg  to  the  plaintiff's  motion,  as  more 
than  a  year  had  elapsed  since  the  lien  had  been 
filed. 

Russell  V,  Bell,  supra. 

The  Act  of  1879  ^ot  being  retroactive,  did 
not  remedy  the  difficulty. 

Sutton  V,  Clark,  7  Weekly  Notes,  437. 
Ashman  v.  Mcllvaine,  8  Ibid.  309. 
Span*  V,  Walz,  9  Ibid.  64. 

February  7,  1881.  The  Court.  A  supj^ 
ment  to  the  Act  of  1836,  relating  to  mechanics' 
liens,  provides:  "It  shall  be  lawful  for  any 
mechanic  or  material  man  in  the  city  or  county 
of  Philadelphia  and  county  of  Chester,  who  per- 
forms work  and  furnishes  materials,  to  include 
both  in  the  same  claim  filed;  and  where  the 
value  or  amount  of  the  work  or  materials  can  only 
be  ascertained  by  measurement  when  done,  or 
shall  be  done  by  contract  for  a  stipulated  sum, 
it  shall  be  lawful  to  file  a  statement  of  the  time 
when  the  work  was  commenced  and  when  fin- 
ished, and  of  the  aggregate  price  of  the  work  and 
materials."  (Act  of  March  24, 1849,  P.  L.  675.) 
The  plaintiff  submits  that  the  claim  filed  com- 
plied with  the  requisites  of  this  Act.  It  was  a 
literal  compliance,  and  the  sole  question  is 
whether  the  plaintiff  comes  within  the  intend- 
ment of  the  statute. 

The  contract  was  not  made  with  the  owner,  he 
was  not  a  party  to  it,  and  presumably  knew 
nothing  of  it.  Such  a  contract  would  not  be  evi- 
dence of  the  sum  which  the  owner  ought  to  pay, 
nor  of  the  amount  of  the  claimant's  lien  on  the 
building.  The  mechanics'  lien  laws  have  not  in- 
vested contractors  with  power  to  obtain  work 
and  materials  and  bind  the  building  for  a  larger 
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sum  than  such  work  and  materials  are  worth.  As 
a  general  rule,  the  claim  shall  set  forth  the  na- 
ture or  kind  of  the  work  done,  or  the  kind  and 
amount  of  materials  furnished,  and  the  time 
when  the  work  was  done  or  materials  were  fur- 
nished, with  reasonable  certainty.  This  is  the 
mode  prescribed  for  giving  the  owner  of  the 
building  information  of  the  grounds  of  the 
claim;  and,  formerly,  it  had  to  be  observed 
by  contractors  as  well  as  by  claimants  with  whom 
the  owner  had  no  contract  relation. 

The  Act  of  1845  (P.  L.  538)  provided  for 
the  case  of  a  special  contract  made  by  a  me- 
chanic with  the  owner  for  the  erection  of  a  build- 
ing or  a  part  thereof;  and  in  such  case,  it  is  not 
required  to  set  out  in  the  claim  the  nature  or  kind 
of  work,  or  kind  and  amount  of  materials  fur- 
nished, for  there  is  no  reason  for  application  of 
the  general  rule.  (Young f.  Lyman,  9  Barr,  449.) 
Each  party  to  the  coiitract  has  knowledge  of  the 
claim  under  it,  and  the  reason  for  furnishing 
particulars  does  not  exist.  That  supplement 
declares  that  the  Act  of  1836  shall  "extend  to 
and  embrace  claims  for  labor  done  and  mate- 
rials furnished  and  used  in  erecting  any  house  or 
other  building,  which  shall  have  been  or  shall  be 
erected,  under  or  in  pursuance  of  any  contract 
or  agreement  for  the  erection  of  the  same ;"  but, 
notwithstanding  its  general  terms,  it  was  decided 
that  it  did  not  place  a  sub-contractor  on  the 
same  footing  with  the  contractor :  he  continued 
bound  to  set  forth  particulars  in  his  claim  as  di- 
rected by  the  Act  of  1836,  or  his  lien  would  fall. 
(Russell  V.  Bell,  8  Wr.  47;  Lee  v.  Burke,  16 
P.  F.  S.  336.)  Among  the  reasons  given  in 
those  cases  for  strict  construction  are :  The  sub- 
contractor is  entitled  to  no  more  than  the  fair 
market  value  of  the  work  done  and  materials 
furnished  on  the  credit  of  the  building,  and 
hence  the  owner  should  be  informed  by  the  claim 
filed  as  to  the  particulars  of  the  claim,  that  he 
may  make  the  necessary  inquiries  to  satisfy 
himself  of  its  justice  as  a  lien  on  his  property. 
The  agreement  between  the  contractor  and 
sub-con tractbr  is  not  the  measure  of  the  owner's 
responsibility ;  his  building  is  bound  for  no  more 
than  the  value  of  the  work  done  and  materials 
furnished  by  the  sub-contractor,  and  he  has  a 
right  to  insist  on  compliance  with  the  requisites 
of  the  Act  of  1836. 

Every  reason  given  for  the  distinction  of  the 
contractor  under  the  supplement  of  1845,  applies 
in  full  force  to  the  supplement  of  1849.  If  the 
latter  includes  only  those  who  contract  with  the 
owner,  it  harmonizes  with  the  previous  legisla- 
tion, and  wrongs  nobody.  But  if  it  embraces  sub- 
contractors, the  owner  of  the  building  in  this 
case  has  all  the  particulars  he  is  entitled  to, 
namely,  the  contract  price  which  the  contractor 
agreed  to  pay  for  stonework  done  by  the  claim- 


ant between  March  5  and  September  14,  1878. 
What  light  does  that  give  one  who  is  called  on  to 
pay  a  oebt  owing  by  another  man  ?  It  is  suffi- 
cient for  the  victim  to  see  the  amount  demanded, 
but  not  to  see  that  it  is  right.  Unless  imperatively 
required  by  the  words  of  a  statute,  it  should  not 
be  made  an  instrument  of  rank  injustice.  Not 
only  is  the  right  of  lien  a  privilege  to  a  favored 
class  of  creditors  in  addition  to  all  remedies  com- 
mon to  other  creditors,  but  this  supplement  is 
local,  limited  to  two  counties.  Therefore,  by 
universal  rules,  it  must  receive  a  strict  construc- 
tion as  to  the  persons  and  subjects  to  which  it 
relates.  Where  a  mechanic  or  material  man 
contracted  with  the  owner,  and  the  value  of  the 
work  or  materiak  can  only  be  ascertained  by 
measurement,  or  is  stipulated  in  the  contract,  it 
is  enough  to  give  the  aggregate  price  with  the 
dates  of  commencing  and  finishing.  There  is 
reason  in  that  the  parties  stand  equal.  In  such 
case,  the  contractor  is  within  the  words  and  in- 
tendment of  the  statute.  Sub-contractors  and 
persons  who  work  for  or  sell  materials  to  con- 
tractors are  not  necessarily  included  in  the  lan- 
guage of  the  statute,  and  we  think  are  clearly 
without  its  intendment. 

It  is  unnecessary  to  remark  upon  tlie  question 
raised  by  the  second  assignment.  If  the  motion 
to  strike  out  was  for  the  purpose  of  validating 
the  claim  under  the  alleged  contract,  it  was 
rightly  refused.  (FahnestocH  v.  Wilson,  9  Pitts. 
L  J.  81.) 

But  for  the  special  circumstances,  this  wnt  of 
error  would  be  quashed,  even  without  motion. 
Consent  of  parties  will  not  induce  review  by 
piecemeal.  Hgwever,  we  were  satisfied  that 
a  decision,  either  way,  would  end  the  dispute, 
and  consider  the  case  as  if  the  claimant's  mbtioik 
had  been  granted  by  the  Court  below. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J. 


Jan.  '80,  248.  Jamuffy  18, 1881. 

Yeager  v.  Puss, 

Errors  and  appeals — Practice — Assignments  of 
error — Rules  of  Supreme  Court  concerning. 

Where  an  assignment  of  error  is  to  the  admission  of 
testimony,  the  specification  must,  in  accordance  with  Rule 
XXIV.  of  this  Court,  quote  the  full  substance  of  the  bill 
of  exceptions  or  copy  the  bill  in  immediate  connection 
with  the  specification;  and  where  the  face  of  the  bill  of 
exceptions  discloses  no  exception  to  the  admission  of  the 
testimony  complained  of,  a  general  exception  at  the  end 
of  the  bill  will  be  held  not  to  apply  to  a  ruling  which  does 
not  appear  to  have  been  excepted  to  at  the  time  of  the  ad- 
mission. It  is  not  sufficient  that  the  bill  of  exceptions 
shows  that  an  objection  was  made;  it  must^also  appear 
thai  an  extuipiion  was  uken  at  the  same  time* 
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Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

This  was  a  proceeding  under  the  Act  of  April 
3,  i830>  before  Alderman  Bcitler,  brought  by  John 
Fuss>  kindlord,  against  J.  Henry  Yeagcr,  ten 
ant»  to  obtain  possession  of  the  demised  premises 
I  on  the  ground  of  non-payment  of  rent.    Judg 
i  ment  having  been  given  for  the  plaintiff  by  the 
I  alderman,  the  defendant  appealed.     Upon  the 
I  trial,  the  defendant  testified,  that,  when  he  went 
into  possession,  and  for  two  or  three  months 
thereafter,  he  had  possession  of  certain  beer  vats, 
but  that  afterwards  he  was  evicted  from  them  by 
the  landlord.     Plaintiff  was  then  offered  in  re- 
buttal to  prove  that  the  lessee  was  informed  that 
the  vats  in  question  were  exceptions  out  of  the 
lease.    The  bill  of  exceptions  at  this  point  read 
as  follows: — 

The  counsel  for  the  said  J.  Henry  Yeager  ob- 
jected, and  the  evidence  was  admitted  by  the  said 
Court  on  the  ground  that,  as  under  the  evidence 
of  the  said  J.  Henry  Yeager  there  is  an  ambiguity 
in  the  lease,  it  is  admissible :  First,  to  explain 
the  ambiguity;  second,  to  contradict  the  evi- 
dence already  given  by  the  said  J.  Henry 
Yeager. 

The  only  exception  on  the  fece  of  the  bill  was 
the  usual  general  exception  at  the  foot  of  the  bill, 
that  **  the  counsel  for  J.  Henry  Yeager  did  then 
and  there  except  to  the  aforesaid  opinion  of  the 
said  Court.'* 

The  verdict  and  judgment  were  for  the  plain- 
tiff. The  defendant  sued  out  this  writ.  The 
assignments  of  error  were  as  follows : — 

(i)  The  learned  Court  erred  in  admitting 
parol  evidence  of  John  Fuss  to  contradict  or 
vary  the  terms  of  the  lease  executed  between 
the  parties  on  the  14th  day  of  September,  1870. 
(2)  The  learned  Court  erred  in  admitting 
proof  of  conversations  between  the  parties  as  to 
what  would  go  or  pass  under  the  lease  in  ques- 
tion to  Yeager  a  day  or  two  before  its  execution 
and  in  contradiction  of  its  terms. 

Leonard  R.  Fletcher  (C  F.  Erichson  with 
him),  for  plaintiff  in  error. 

D,  W,  Sellers^  for  defendant  in  error. 


January  31,  1881.  The  Court.  The  assign- 
ments of  error  are  not  according  to  the  rule, 
which  requires  that,  when  the  error  assigned  is  to 
the  admission  or  rejection  of  evidence,  the  speci- 
fication must  quote  the  full  substance  of  the  bill 
of  exceptions  or  copy  the  bill  in  immediate  con- 
nection with  the  specification.  On  the  face  of 
the  bill  of  exceptions,  though  there  appears  to 
have  been  an  objection  to  the  admission  of  the 
evidence  complained  of,  there  is  no  exception  ; 
and  the  general  exception  at  the  end  of  the  bill 
cannot  apply  to  a  ruling  which  does  not  appear  to 


have  been  excepted  to  at  the  time  of  the  admis- 
sion. 

Per  Curiam.    Judgment  affirmed. 

[See  Dietrich  t/.  Addams,  9  Weekly  Notes,  492.] 


^tmxMXi  iPleas— lUto. 


C.  P.  No.  I.  Mardi  5,  i»i. 

Phchett  V.  M088. 

Practice — Appeal  from  magistrate — Affidauii  of 
defence  lam — In  an  appeal  from  a  Magistrates 
Court  defendant  is  not  bound  to  file  an  affidmt 
unless  plaintiff  puts  something  on  the  record 
showing  his  intention  to  ask  for  judgment  for 
want  of  an  affidavit  of  defence. 
Rule  for  judgment  for  want  of  an  affidavit  of 
defence. 

In  January,  1 881,  plaintiff  issued  a  scire  lacias 
out  of  a  Magistrate's  Court  for  the  purpose  of 
reviving  a  judgment  obtained  before  AldcnnaD 
Bonsall  in  1867.  The  scire  facias  being  properly 
served,  judgment  was  duly  revived  with  costs 
and  interest  to  date ;  whereupon  defendant  took 
an  appeal  to  this  Court. 

Plaintiff  entered  his  appearance,  and  without 
filing  any  instrument  of  writing,  or  making  any 
averment,  asked  for  judgment  for  want  of  an  affi- 
davit of  defence. 
Carty^  for  the  rule. 

This  case  should  be  governed  by  the  same  rules 
and  the  same  laws  as  if  the  scire  facias  to  revive 
had  issued  out  of  this  Court  -,  hence  plaintiff  is 
entitled  to  judgment  unless  defendant  files  an 
affidavit  of  defence. 
J.  A,  Abrams,  contra. 
The  appeal  removes  the  case  from  the  Magis- 
trate's Court  for  the  purposes  of  review  and  re- 
trial ;  the  proceedings  are  de  novo,  and  plaintiff 
is  bound  to  take  the  initiative. 

The  scire  facias  issued  out  of  the  Magistrate's 
Court  cannot  be  regarded  in  the  same  light  as  a 
scire  facias  issued  out  of  this  Court,  because  the 
former  is  not  a  court  of  record.  This  dis- 
tinguishes the  present  case  from  the  one  where  a 
judgment  is  transferred  from  one  Court  of  recori 
to  another,  in  which  case  an  affidavit  of  defence 
must  be  filed  in  answer  to  a  scire  facias  to  revive. 
It  cannot  be  argued  that  plaintiff  intended  to 
treat  the  transcript  of  the  magistrate's  docket  as 
a  scire  facias  issuing  out  of  this  Court,  for  to  do 
this  would  require  some  positive  act  on  his  part 
The  transcript         filed  by  defendant,  and  the 
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affidavit  annexed  thereto  shows  that  it  was  filed 
for  the  simple  purpose  of  appeal. 

Plaintiff  must  file  a  copy  of  such  transcript,  or 
put  something  upon  the  record  which  will  entitle 
him  to  judgment  before  defendant  can  be  com- 
pelled to  defend 

The  Court.  It  has  apparently  never  before 
been  made  a  question  whether  a  scire  facias  is- 
sued by  a  magistrate  to  revive  a  judgment,  and 
upon  which  judgment  is  duly  revived,  and  appeal 
taken,  can  be  treated  as  if  issued  out  of  this 
Court.  We  think,  however,  that  as  plaintiff  has 
failed  to  put  anything  upon  the  record  which 
shows  his  intention  to  treat  the  scire  facias  in  this 
light  (he  having  not  even  filed  a  copy  or  trans- 
cript of  the  original  judgment),  the  rule  should 
be  discharged. 

Rule  discharged. 

Oral  opinion  by  Allison,  P.  J. 


C.  P.  No.  2.  Jan.  29,  18S1. 

Vent  ct  al.  v.  Pashley. 

Sheriffs  interpleader — Claim  by  partnership  to 
goods  levied  on  as  the  property  of  a  member  of 
the  firm — Act  of  April  S,  1S7J —  When  claim- 
ants may  give  their  own  bond. 

Since  the  Act  of  April  8,  1873,  if  partnership  property 
is  levied  on  under  an  ordinary  £L  fa.  against  one  of  the 
partners  for  an  individual  debt,  a  feigned  issue  under  the 
sheriff's  interpleader  Act,  with  the  partnership  as  claim- 
ants, may  be  had : 

Buty  in  such  a  case,  the  partners  will  not  be  allowed  to 
file  their  own  bond,  although  the  property  levied  on  has 
not  been  derived  from  or  through  the  defendant  in  the 
execution. 

Rule  to  show  cause  why  claimants  should  not 
file  their  own  bond  in  a  feigned  issue  under  the 
sheriff's  interpleader  Act. 

The  goods  claimed  had  been  levied  on  under 
an  ordinary  fi.  fa.  issued  on  a  judgment  against 
Caroline  White  and  George  V.  White,  and  were 
claimed  by  Frances  Ann  Vent,  Edward  Nicholay, 
and  Caroline  White,  trading  as  Catharine  Nicho- 
lay. The  affidavit  denied  that  the  title  of  the 
partnership  to  the  goods  levied  on  came  through 
the  defendant. 

/.  S.  Sharps  for  the  rule. 

y.  D.  Yocum,  contra. 

The  Court.  Before  the  Apt  of  April  8, 1873, 
this  interpleader  would  not  have  been  allowed, 
as  the  defendant,  Caroline  White,  has  an  interest 
in  the  goods  levied  on ;  but  since  that  Act,  this 
interest  could  only  be  levied  on  by  a  special  fi. 
ia.  in  accordance  with  it,  so  the  interpleader  is 
proper.  The  true  rule  in  regard  to  allowing 
claimants  to  file  their  own  bonds  in  interpleader 
cases  IS,  that,  where  the  goods  are  not  derived 


from  or  through  the  defendant  in  the  execution, 
the  Court  may  allow  the  bond  of  the  claimant 
only  to  be  filed.  Where  the  claimants  say  the 
defendant  does  not  own  the  goods  levied  on  in- 
dividually, but  is  a  tenant  in  common  with  the 
claimants,  and  the  effect  of  the  interpleader  will 
be  to  put  the  goods  again  under  the  control  of 
the  defendant,  we  do  not  think  the  bond  of  the 
claimants  alone  sufficient. 
Oral  opinion  by  Hare,  P.  J. 


(!^rp6atts'  Court. 


Somers's  Estate. 


Feb.  23,  1881. 


Widow's  exemption  of  Ssoo^Act  of  April  /^, 
185 1 — Exemption  not  allotved  where  the  peti- 
tioner neglects  to  demand  an  appraisement — 
Petition  to  vacate  decree  allowing  exemption 
granted  seven  months  after  entry  of  decree. 
Sur  petition  to  vacate  decree  allowing  the 
widow's  exemption,  and  answer. 

The  petition  of  George  L.  Somers,  one  of  the 
heirs  and  executors  of  Peter  Somers,  deceased, 
set  forth:  that  the  said  Peter  Somers  died  in 
June,  1864,  leaving  a  will  whereby  he  gave  to 
his  widow,  Caroline,  one-third  of  his  estate  real 
and  personal,  in  lieu  of  dower,  and  the  residue 
to  his  children;  that  in  May,  1880,  the  widow 
filed  a  petition  praying  the  Court  to  allow  her  to 
elect  and  retain  for  her  own  use  the  sum  of  I300, 
out  of  the  estate  under  the  Act  of  14th  April, 
185 1,  and  upon  proof  of  advertisement,  the 
Court  granted  the  prayer  of  the  petition;  that 
the  personal  estate  of  the  deceaent  was  not 
sufficient  for  payment  of  debts,  and  the  funds  in 
the  hands  of  the  executors  for  distribution  arose 
exclusively  from  sale  of  real  estate  and  did  not 
exceed  J237.30.  Further,  that  the  widow's 
claim  was  inade  sixteen  years  after  the  testator's 
death,  and  not  until  the  administration  of  the 
estate  had  been  so  entered  upon  and  proceeded 
with  as  to  leave  a  less  amount  in  the  hands  of 
the  executors  than  that  claimed  by  the  widow;  that 
the  entire  personal  estate  had  been  disposed  of 
in  payment  of  debts,  and  the  widow  did  not 
claim  to  have  her  exemption  allowed  either  in 
real  estate  or  the  proceeds  thereof. 

The  petition  further  averred  that  no  notice  or 
claim  had  ever  been  served  upon  the  executors 
for  the  appraising  of  either  personal  or  real 
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property,  for  the  use  of  the  widow,  and  without 
such  appraisement  she  was  not  entitled  to  claim 
out  of  the  proceeds  of  realty.  And  the  peti- 
tioner prayed  that  a  citation  be  granted  directed 
to  the  widow  to  show  cause  why  the  decree  made 
in  the  behalf  of  the  widow  should  not  be  vacated 
and  the  allowance  of  ^300  so  made  to  her  be 
set  aside. 

To  this  citation  Caroline  Jacobs,  lately  Caro- 
line Somers,  filed  an  answer,  representing  that 
the  decedent  fully  intended  to  provide  for  her  by 
his  will,  but  that  she  had  never  received  a  dollar 
of  the  estate;  that  she  filed  her  petition  for 
allowance  of  I300,  just  after  she  understood  the 
said  executors  had  converted  the  whole  of  the 
estate  real  and  personal  into  cash,  as  required 
by  the  will)  and  before  any  lien  claims  against 
said  property  had  been  fully  settled;  that  she 
had  iabored  under  the  disadvantage  of  being 
without  counsel  and  of  not  being  able  to  read  or 
write,  and  whilst  she  had  made  several  demands 
of  said  executors  for  her  rights  and  property  as 
widow  of  said  decedent,  she  did  not  know  until 
about  the  time  she  filed  her  petition  that  she 
would  be  required  to  take  legal  steps  to  obtain 
her  portion  of  the  estate. 

John  ShailcrosSf  for  petitioner. 

W,  H.  Waxier^  contra. 

Mkrch  5,  1 88 1.  The  Coimx.  The  claim 
of  the  widow  to  the  exemption  allowed  by  the 
Act  of  14th  April,.  185 1,  was  made  and  pub- 
lished after  the  sale  of  her  husband's  real  estate, 
but  before  the  resale  which  had  become  neces- 
sary, was  effected.  Tlie  petition  was  in  general 
terms  to  be  permitted  to  retain  1 300  out  of  the 
husband's  estate.  No  appraisement,  either  of 
the  real  or  personal  estate,  was  asked  for  or  had. 
Under  these  circumstances,  the  allowance  by  the 
Court,  of  the  exemption,  was  iraprovidently  made. 
The  mere  delay  in  presenting  the  claim  would 
not  have  availed  to  defeat  it,  if  expense  had  not 
been  already  incurred  by  the  executors  in  settling 
the  estate  and  in  the  proceedings  to  effect  a  sale 
of  the  realty.  (Baskin's  Appeal,  2  Wr.  d^-, 
Davis's  Appeal,  10  Cas.  256.)  Nor  would  the 
fact  that  the  widow  had  remarried.  It  is  true 
that  it  was  doubted  in  Burk  v,  Gleason  (10  Wr. 
297),  whether  a  woman  who  had  remarried  after 
her  husband's  death,  was  a  widow  within  the 
meaning  of  the  Act.  But  it  was  afterwards 
assumed  in  Commonwealth  r.  Powell  (i  P.  F. 
Sm.  438)  that  the  right  of  the  wife,  under  the 
Exemption  Act,  having  attached  while  she  was 
yet  a  widow,  could  not  be  divested  by  her  sub- 
sequent marriage. 

The  defect  which  we  are  compelled  to  regard 
as  fatal  in  the  application  made  by  the  widow, 
was  her  omission  to  demand  an  appraisement. 
By  the  Act  of  185 1,  the  property  to  be  retained 
shall  be  appraised  in  the  same  manner  as  is  pro- 


vided by  the  Act  of  9th  April,  1849.  Of  the 
latter  Act  it  was  said  in  NefTs  Appeal  (9  HarrB, 
243),  that  "  the  object  of  the  Legislature  was  to 
prevent  the  sale  of  the  property ;  and  every  act 
or  omission  of  the  debtor  which  amounts  to  an 
acquiescence  in  or  an  affirmance  of  the  sale  !s  in 
direct  contravention  of  that  object.'  The  cases 
were  reviewed  in  Hufman's  Appeal  fji  P.  F. 
Smith,  329),  and  it  was  held  that  the  appraise- 
ment was  a  necessary  preliminary  to  the  allowance 
of  the  claim.  The  distinction  that  the  creditor 
in  that  case  and  the  heir  in  this  made  the 
objection,  is  of  no  consequence  where  the  ques- 
tion is  one  of  compliance  with  a  statutory 
direction.  Were  it  not  for  that  provision  in  the 
Act,  we  should  hesitate  to  grant  the  prayer  of  the 
petition.  The  decree  of  confirmation  was 
obtained  in  May,  1880,  without  exception  on 
the  part  of  the  petitioner,  who  was  executor  as 
well  as  heir,  and  who  now  seeks  to  vacate  it. 
The  answer  of  the  widow,  which  must  be  taken 
as  verity,  because  it  was  not  replied  to,  while  it 
admits  that  the  petition  for  the  allowance  iras 
not  filed  until  after  the  sale,  declares  that  the 
claimant  had  made  several  demands  upon  the 
executors  for  her  jights  as  widow.  If  the 
nature  of  these  demands  had  been  specifically 
set  forth,  it  might  appear  that  under  them  it  was 
the  duty  of  the  executors  to  have  caused  an 
appraisement  to  be  made,  and  that  failing  in  that 
duly,  they  are  liable  in  an  action  by  the  widow. 
(Compher  v,  Compher,  i  Cas.  31.)  Such  mis- 
conduct on  the  part  of  the  executors  would  not, 
however,  entitle  the  widow  to  impeach  the  sale 
nor  to  claim  the  proceeds.  (Neely  v.  McConnick, 

1  Cas.  255  ;  Marks's  Appeal,  10  Cas.  36.) 
Seven  months  elapsed  between  the  entry  of  tVie 

decree  and  the  filing  of  the  petition  to  annul  it 
In  Metz's  Appeal  (11  S.  &  R.  204)  the  question 
was  left  untouched  whether  the  Orphans'  Court 
liad  the  power  to  open  and  re-examine  an 
administration  account  af^er  the  close  >  of  the 
term  during  which  it  was  settled,  llie  tenns  of 
that  Court,  by  the  Actof  i4ih  April,  1834, §57i 
are  made  to  correspond  with  those  of  the  Com- 
mon Pleas.  The  Act  of  13th  October,  1840, 
however,  compelled  the  opening  of  such  accounts 
incertain  cases,  at  any  time  within  five  years  aflcr 
their  confirmation,  and  long  before  the  passage 
of  that  Act,  it  had  been  the  practice  of  the 
Court  to  grant  relief  where  error  was  aprarcnt, 
and  no  new  rights  had  intervened,  without  much 
regard  to  the  question  of  time.  TGeorge's  Appeal. 

2  Jones,  260  )  There  is  nothing  therefore  in 
the  delay  which  has  taken  place,  to  prevent  the 
vacation  of  the  decree  in  this  case. 

The  prayer  of  the  petition  is  granted,  and  the 
decree  confirming  the  widow's  exemption  cb  m 
is  vacated. 

Opinion  by  Ashman,  J. 
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g>upreTne  Court* 


Jan.  '81,  132.  Jan.  12,  i88i. 

Rutherford  et  aU  v.  Maynes. 

Constihitional  law — The  Greenwich  Inland 
Meadow  Company — Acts  of  jj6o  and  1804, 
relating  to* — Assessments  upon  owners  and  pos- 
sessors of  landy  under  special  Acts  of  As- 
sembly^ for  making  and  repairing  dams,  em- 
bankments y  etc, —  Construction  of  special  en- 
abling Acts  in  their  relations  to  the  Bill  of 
Rigius^Powers  under  such  Acts, 

The  Greenwich  Island  Meadow  Company  had  autho- 
rity, under  the  Act  of  April  12,  1760  (i  Sm.  Laws,  227), 
and  the  supplement  thereto,  passed  Jan.  30,  1804.  (4  Sm. 
Laws,  109),  to  levy  assessments  upon  the  owners  and  pos- 
sessors of  certain  marsh  and  cripple  land  in  the  City  of 
Philadelphia,  for  the  purpose  of  making  dams,  ditches, 
embankments,  etc.,  to  prevent  overflow  5  the  Acts  direaing 
the  managers  of  the  said  company  to  ascertain  the  names 
of  each  possessor  of  every  acre  of  the  said  land,  and,  hav- 
ing estimated  the  expenses  for  the  year,  to  rate  and  assess 
each  owner  or  possessor  his  proportionable  part  and  to 
give  a  list  thereof  to  the  treasurer,  who  should  demand 
and  receive  from  everyperson  in  such  list  the  sum  where- 
with such  person  is  charged ;  and  directing  further,  that, 
if  any  person  should  neglect  or  refuse  to  make  payment 
within  thirty  days  from  the  time  of  such  demand,  it  should 
be  the  duty  of  the  said  treasurer  to  levy  the  said  tax  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  de- 
linquent, in  the  manner  prescribed  by  the  Act  of  April  1 1 , 
1799.  In  an  action  of  replevin  to  recover  certain  goods 
of  a  tenant  distrained  under  the  provi:>ionsof  the  said  Act 
of  Assembly,  to  enforce  payment  of  assessments : 

Held  (affirming  the  judgment  of  the  Court  below),  that 
if  the  assessments  were  made  before  the  tenant  went  into 
possession,  he  was  not  bound  to  pay  them.    The  delin- 

3uent  is  he  who  is  assessed  and  neglected  to  pay  for  thirty 
ays  after  demand.  One  whose  name  is  not  on  the  list, 
and  neither  owned  nor  possessed  the  land  when  the  as- 
sessment was  made,  is  not  within  the  terms  of  the  statute. 
Held  further y  that  every  statute  of  this  character,  which 
anthorizes  assessments  upon  the  owners  for  improvement 
to  their  lands,  ought  to  be  strictly  construed.  If  it  admit 
of  two  constructions,  one  consistent  with  the  Bill  of  Rights 
and  the  other  repugnant,  it  should  receive  the  former.  The 
per^ns  authorized  to  impose  the  assessments  have  just 
the  powers,  and  no  more,  that  are  given  expressly  or  by 
necessary  implication. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Replevin,  by  Charles  Maynes,  who  was  tenant 
under  Elizabeth  L.  Devine,  against  William 
Rutherford,  Treasurer  of  the  Greenwich  Island 
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Meadow  Company,  and  James  J.  Keating,  for 
certain  goods  and  chattels  distrained  by  the 
Greenwich  Island  Meadow  Company,  for  assess- 
ments levied  upon  the  land  of  the  said  Elizabeth 
L.  Devine,  which  were  overdue  and  unpaid. 
The  said  Greenwich  Island  Meadow  Company 
avowed,  and  James  J.  Keating  made  cognizance 
as  bailiff,  for  taxes  in  arrear. 

The  facts  of  the  case  as  they  appeared  upon 
the  trial  before  Ludlow,  P.  J.,  are  fully  reported, 
ante,  221,  q,  v..  The  Judge  charged  the  jury,  as 
follows:  "  I  will  bring  this  case  down  to  a  very 
narrow  limit.  It  is  somewhat  complicated  and 
involves  questions  of  law  too  important  for  me 
to  consider  at  this  time.  But  there  are  two  ques- 
tions which  I  want  you  to  decide.  First,  were 
these  assessments  made  by  this  association  of  in- 
dividuals before  or  after  the  tenant  went  into 
possession  ?  If  these  assessments  were  made  be- 
fore the  tenant  went  into  possession,  then  your 
verdict  will  be  for  the  plaintiff;  for  it  would  be  a 
violation  of  the  Bill  of  Rights  that  his  property 
should  be  taken  to  pay  the  debt  of  another  man. 
But  if,  on  the  other  hand,  you  should  find  tliat 
the  assessments  were  made  after  the  tenant  went 
into  possession,  then  you  may  find  for  the  de- 
fendants, provided  notice  was  given  as  required 
by  this  Act.  And  this  brings  me  to  the  second 
point,  and  it  is  an  important  question  in  this  case. 
These  Acts  are  highly  penal  and  summary,  and 
must  be  strictly  construed.  They  require  that 
thirty  days'  notice  shall  be  given  to  the  owner  or 
possessor,  or  to  his  or  her  agent  authorized  to  ac- 
cept service  of  notice,  and  if  no  such  notice  was 
given  to  the  owner,  or  to  an  agent  authorized  to 
accept  service  for  him,  then  you  will  find  for  the 
plaintiff.  But,  if  you  fmd  such  notice  was  given, 
then  you  will  find  for  the  defendants,  provided 
you  further  find  that  the  assessments  were  made 
after  the  tenant  went  into  possession.** 

Verdict  for  the  plaintiff  and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error 
the  charge  of  the  Coiurt  as  above. 

/.  M.  Moyer  (with  whom  was  R,  P.  Garsed), 
for  the  plaintiffs  in  error. 

The  Greenwich  Island  Meadow  Company  is  a 
quasi  corporation,  with  powers  limited  by  the 
object  of  its  creation. 

Fourth  School  District  v.  Wood,  13  Mass.  192. 
Angel  and  Ames  on  Corp.,  sects.  25  and  30-41. 

The  grant  by  the  Legislature  to  this  Company 
was  not  alone  for  the  improvement  of  private 
property,  but  because,  in   the  language  of  the 
Act,  it  "is  also  of  great  benefit  to  the  public.'' 
Cooley  on  Taxation,  1 24. 

To  authorize  the  construction  of  Icvce".  ar.d 
drains,  and  the  reclamation  of  marsh  lands,  is  an 
exercise  of  the  police  power  of  the  State. 

Sharplcss  v.  Mayor  of  Philadelphia,  9  Harris,  147. 

The  assessment  in  question  is  not  a  lien  upon 
the  land,  but  a  personal  charge  upon  the  owner 
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or  possessor.  The  language  of  the  supplement 
to  the  Act  makes  it  a  personal  charge.  The 
land  could  not  be  sold  to  pay  the  tax  thus  im- 
posed. 

Sharp  V.  Speir,  4  Hill,  76. 
Burd  «/.  Ramsey,  9  S.  &  R.  109. 

These  assessments,  being  assessed  by  special 
grant  of  power  by  special  legislation  to  a  par- 
ticular body,  are  not  within  the  Act  of  1854. 
They  stand  upon  their  own  foundation,  and  in- 
dependent of  judicial  decision,  remain  as  when 
the  Act  was  originally  passed,  not  a  lien  upon 
the  land  but  a  personal  charge. 

Kilgore  r.  Commonwealth,  9  Weekly  Notes,  185. 

If  the  Legislature  had  the  authority  to  dele- 
gate to  this  company  the  right  to  lay  assessments, 
it  might  also  provide  the  means  for  their  col- 
lection, whether  by  lien  upon,  and  sale  of  the 
land,  or  by  distress  of  the  goods  and  chattels 
found  upon  the  same. 
Cooley  on  Taxation,  34. 

The  Act  relating  to  county  rates  and  levies, 
of  April  II,  1779,  has  never  been  held  uncon- 
stitutional because  it  authorized  the  seizure  of 
the  tenant's  goods  for  taxes  due  prior  to  his 
tenancy. 

Henry  v,  Horstick,  9  Watts,  414. 

The  remedy  provided  by  the  supplementary 
Act  of  1804  is  not  in  violation  of  the  Bill  of 
Rights.  It  is  neither  an  exercise  of  eminent 
domain  nor  a  taking  of  private  property  for 
public  or  corporate  use.  It  is  a  species  of  taxa- 
tion. 

Potter's  Dwarris'on  Statutes,  412. 

There  is  in  the  Bill  of  Rights  no  limitation 
upon  the  right  of  taxation. 

Sharpless  v,  Philadelphia,  9  Harris,  147. 

Geo,  W.  Thorn,  for  the  defendant  in  error. 

This  authority,  even  if  rightfully  conferred 
by  the  Act  of  1760,  is  clearly  in  violation  of  the 
Bill  of  Rights,  and  has  been  repealed  by  the 
Constitution  of  1 790. 

It  is  not  every  Act  which  the  Legislature  may 
call  a  tax  law  that  is  constitutional. 

Sharpless  v.  City  of  Philadelphia,  9  Harris,  147. 

Local  assessments  can  only  be  constitutional 
when  imposed  to  pay  for  local  improvements, 
clearly  conferring  benefits  upon  the   properties 
assessed,  and  to  the  extent  of  those  benefits. 
Hammett  v.  The  City,  15  Smith,  155. 
Washington  Av.,  19  Smith,  352. 

There  is  nothing  in  the  law  to  indicate  that 
the  owners  of  adjoining  lands  are  under  a  com- 
mon duty  to  drain  their  lands  either  by  contract 
with  each  other,  or  by  reason  of  a  burden  im- 
posed by  a  common  predecessor  in  an  entire 
title  under  whicli  all  claim  their  several  parts. 
Rutherford's  Case,  22  Smith,  82. 

Some  mode  of  determining  the  duty  must  be 
furnished.  The  process  must  be  judicial  in  its 
nature. 

City  V.  Scott,  31  Smith,  Sa 
k        City  V,  Field,  8  Id.  320. .    ' 


A  tax  is  a  means  of  providing  for  a  public 
burden.  A  tax  law  for  the  benefit  of  a  private 
corporation,  however  meritorious,  is  of  such 
very  doubtful  constitutionality  that  it  will  not  be 
enforced  by  the  Courts. 

Phila.  Ass'n  v.  Wood,  3  Wright,  73. 

January  24,  1881.  The  Court.  Greenwidi 
Island,  described  in  the  preamble  of  the  Act  of 
1 760  as  marsh,  meadows  and  cripple  land,  partly 
drained  and  partly  open  to  the  overflowing  of 
the  tide,  is  the  territory  required  by  said  Act  to 
be  embanked  and  drained  for  the  common  bene- 
fit of  the  owners.  That  it  is  divided  into  a 
number  of  fiaxms,  with  several  owners ;  that  the 
lands  would  be  almost,  if  not  altogether  unfit  foi 
cultivation  without  embankment  and  drainage, 
that  the  statute  provides  a  just  mode  for  making 
the  general  improvements  and  keeping  up  the 
same,  and  for  levying  the  costs  thereof  as  be- 
tween the  owners,  are  uncontroverted  facts. 
After  the  lapse  of  one  hundred  and  twenty  yeais, 
during  which  time  the  land  owners  have  en- 
joyed the  benefits  of  the  statute,  it  should  not  be 
declared  void  but  for  imperative  reasons.  In- 
deed, the  Court  below  held  it  to  be  valid,  and 
charged  that  if  the  assessments  were  made  after 
the  tenant  went  into  possession,  and  the  requi- 
site notice  had  been  given  him,  the  jury  could 
find  for  the  defendant.  But  it  was  ruled  that  if 
the  assessments  were  made  before  the  tenant 
went  into  possession,  he  was  not  bound  to  pay 
them. 

When  any  considerable  tract  of  land,  owned 
by  different  persons,  is  in  a  condition  precluding 
cultivation  by  reason  of  moisture  and  overflow, 
which  embankments  and  drains  would  relieve, 
the  public  have  such  an  interest  in  the  improve- 
ment, and  the  consequent  advancement  of  the 
general  interest  of  the  locality,  as  will  justify  the 
levy  of  assessments  upon  the  owners  for  the  par- 
poses  of  such  improvements.  (Cooley  on  Taxa- 
tion, 424,  and  cases  cited  in  note.)  No  doubt 
general  taxation  is  admissible  for  this  purpose, 
but  the  special  benefits  from  enhancements  of 
values  must  accrue  mainly  to  the  owners. of  the 
lands  and  legislation  which  imposes  the  costs 
upon  those  who,  without  the  improvemente, 
would  be  the  principal  sufferers,  is  probably  in 
most  cases  wiser  and  better.  (Ibid.  42  7. )  ^^'hcn 
there  is  no  consideration  other  than  the  imp^ov^ 
ment  of  land  as  property,  the  authority  to  levy 
such  assessments  is  confined  within  limited 
bounds.  In  Pennsylvania,  it  can  scarcely  be 
measured  by  the  necessities  or  laws  of  snch 
States  as  Louisiana  or  California,  there  is  but  littk 
land  liable  to  overflow  or  swamp-land  within  her 
borders.  As  the  facts  are  presented,  we  cannot 
say  that  the  statute  for  improvement  of  Green- 
wich Island  b  without  those  limits  of  authority. 
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It  widely  differs  from  the  Act  of  May  9,  187 1, 
which  was  declared  unconstitutional  in  Ruther- 
ford's Case  (22  P.  F.  S.  82),  and  has  been 
acquiesced  in  for  several  generations.  Every 
statute  which  authorizes  assessments  upon  the 
owners  for  improvement  of  their  lands,  ought  to 
be  strictly  construed.  If  it  admit  of  two  con- 
structions, one  consistent  with  the  Bill  of  Rights, 
the  other  repugnant,  it  should  receive  the  for- 
mer. It  is  said  that  the  statute  makes  the  owners 
of  this  island  a  quasi  corporation.  Be  it  so. 
The  managers  have  just  the  povvers,  and  none 
other,  that  are  given  expressly  or  by  necessary 
implication.  They  claim  the  right  to  seize  the 
goods  of  a  tenant  to  satisfy  an  assessment  laid 
prior  to  his  possession.  They  must  show  the 
grant  or  their  claim  is  false. 

The  Act  of  1 760  directed  the  managers  to  make 
a  true  list  of  the  names  of  the  owners  or  pos- 
sessors, with  the  quantity  of  land  held  or  pos- 
sessed by  each,  with  the  sum  per  acre  of  the  as- 
sessment for  the  current  year ;  and  in  default  of 
payment  by  any  such  person,  judgment  could  be 
obtained  against  him,  in  satisfaction  whereof  his 
land  should  be  levied  and  let  for  so  long  a  time 
as  the  rents  would  pay  the  debt  and  costs.  By 
the  supplement  of  1804,  the  managers  shall  as- 
certain the  names  of  each  owner  or  possessor  of 
every  acre  of  said  island,  and  having  estimated 
the  expenses  for  the  year,  rate  and  assess  each 
owner  or  possessor  fairly  and  equally,  his  or  her 
proportionable  part,  and  give  a  list  thereof,  with 
their  warrant,  to  the  treasurer,  who  shall  demand 
and  receive  from  every  person  in  such  list,  his  or 
her  legal  representatives,  the  sum  wherewith 
such  person  is  charged.  "And  if  any  person 
shall  neglect  or  refuse  to  make  payment  within 
thirty  days  from  the  time  of  such  demand,  it 
shall  be  the  duty  of  said  treasurer  to  levy,  or 
cause  to  be  levied,  the  said  lax,  and  the  costs  at- 
tending such  levy,  by  distress  and  sale  of  the 
goods  and  chattels,  lands  and  tenements  of  the 
said  delinquent,  in  such  manner  as  is  prescribed 
by  the  Act  entitled  *An  Act  to  raise  and  collect 
county  rates  and  levies,'  passed  the  eleventh  day 
of  April,  Anno  Domini,  one  thousand  seven 
hundred  and  ninety-nine ;  such  sum,  if  paid  or 
recovered  from  a  renter,  to' be  deducted  from  his 
rent."  In  original  and  supplement,  the  assess- 
ments are  required  to  be  made  on  the  owners  or 
possessors.  The  possessor  may  be  a  renter,  and 
if  so,  he  may  defalcate  from  the  rent.  Upon 
default,  the  property  of  the  said  delinquent  may 
be  seized.  The  delinquent  is  he  who  was  assessed 
and  neglected  to  pay  for  thirty  days  after  de- 
mand. One  whose  name  is  not  on  the  list,  and 
neither  owned  nor  possessed  the  land  when  the 
assessment  was  made,  is  not  within  the  terms 
of  the  statute.  The  seizure  and  sale  shall  be  in 
the  manner  prescribed  by  the  Act  of  1 799,  which 


manner  is  set  forth  in  the  15th  section.  **It 
shall  be  the  duty  of  the  said  collectors  to  levy 
the  said  tax  by  distress  and  sale  of  the  goods  and 
chattels  of  said  delinquent,  giving  ten  days  pub- 
lic notice  of  such  sale  by  written  or  printed  ad- 
vertisement." Nothing  else  in  that  Act  relates 
to  the  manner  of  selling  goods  and  chattels. 
Section  25  provides  that  the  goods  and  chattels 
of  tenants  occupying  lands,  shall  be  as  liable  to 
be  distrained  for  taxes,  arising  out  of  such  lands, 
as  though  such  tenants  were  the  real  owners 
thereof.  This  extends  the  liability  to  seizure  to 
the  property  of  other  people,  but  does  not  affect 
the  manner  of  sale.  The  treasurer  of  the  mana- 
gers of  the  Greenwich  Island  improvements  is 
not  vested  with  all  the  powers  of  tax  collectors 
under  the  Act  of  1879.  In  case  goods  of  the 
owner  or  possessor  cannot  be  found,  he  is  not 
authorized  to  take  the  body  of  the  delinquent  to 
the  county  jail,  as  were  collectors  of  county 
taxes,  nor  can  he  take  the  goods  of  a  tenant  who 
was  not  in  possession  when  the  assessment  was 
laid. 

It  was  said  in  Henry  v,  Horstick  (9  Watts, 
412),  that  the  Act  of  Assembly  will  admit  of  a 
construction,  which  would  authorize  a  distress  of 
the  goods  of  a  party  in  possession  of  the  land, 
though  the  tax  was  laid  prior  to  his  entering  into 
possession ;  and  that  the  Act  in  this  respect  be- 
ing remedial,  ought  to  be  construed  liberally  in 
order  to  make  the  remedy  provided  by  it  effect- 
ual  in  all  cases.  This  language  was  respecting* 
the  general  laws  for  collection  of  taxes,  and  has 
no  application  to  the  construction  of  a  private 
statute  for  local  and  special  assessments. 

It  is  not  the  intendment  of  the  Greenwich  Is- 
land enabling  Act,  or  of  its  supplement,  that  the 
managers  may  suffer  the  assessments  to  remain 
unpaid  for  an  indefinite  time,  finally  to  be  col- 
lected from  a  new  tenant,  or  an  innocent  pur- 
chaser. If  it  were,  this  case  is  illustrative  of  the 
result.  The  arrears  exceed  the  value  of  the  an- 
nual rent,  and  the  tenant  might  lose  all  the  ex- 
cess. Cases  would  likely  arise  far  worse  than  this ; 
for  here  only  the  amount  laid  for  three  years  is 
asked  of  the  tenant.  It  is  no  answer  to  refer  to 
the  assessment  of  public  taxes  laid  by  public  offi- 
cers, and  the  case  of  obtaining  information  in 
the  proper  offices  in  regard  to  all  such  taxes. 
Prompt  collection  of  the  assessments  from  the 
proper  parties  is  required  by  the  spirit  of  the  Act, 
rather  than  a  loose  and  unwarranted  construction 
for  the  enlargement  of  the  powers  of  the  mana- 
gers. 

Judgment  affirmed. 

Opinion  by  Trunkey,  J.     Green,  J.,  absent. 
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July,*8o,  1:8. 


Taney's  Appeal. 


Jan.  12, 1881. 


Domicile — Residence —  Non-resident  guardians 
— Act  of  April  21  f  l8s6 — Discharge  of  Penn- 
sylvania guardian. 

While  a  minor  was  emigrating  with  his  parents  from 
Pennsylvania  to  Kansas,  he  was  deprived  of  both  his  pa- 
rents by  a  railway  accident,  in  the  State  of  Michigan,  and 
was  le^  in  the  place  of  the  accident,  himself  seriously  in- 
jured. His  maternal  aunt  went  from  Pennsylvania  to 
Michigan  to  take  charge  of  him,  and  she,  having  declared 
her  intention  to  remain  in  Michigan,  was  duly  appointed, 
by  the  Probate  Court  in  that  Slate,  guardian  of  the  person 
and  of  the  estate  of  the  said  minor.  Guardians  of  the  mi- 
nor's person  and  of  his  estate  were  also  appointed  by  the 
Orphans'  Court  in  Pennsylvania,  who,  upon  petition  of 
the  Michigan  guardian,  were  subsequently  discharged: 

Belti  (sustaining  the  decree  of  the  Court  below),  that 
both  the  minor  and  his  guardian  appointed  in  Michigan 
were  **  non-residents"  of  Pennsylvania,  within  the  pur- 
view of  the  Act  of  April  21,  1856  (P.  L.  495). 

Appeal  of  Ellen  Taney  from  a  decree  of  the 
Orphans*  Court  of  Philadelphia  County,  dis- 
charging her  as  guardian  of  the  person,  and  The 
Fidelity  Insurance,  Trust,  and  Safe  Deposit 
Company  as  guardian  of  the  estate,  of  William 
J.  Rice,  a  minor. 

The  following  material  facts  appeared  in  the 
petition  and  answer :  The  said  minor,  William 
J.  Rice,  was,  at  the  time  the  petition  was  filed, 
in  1880,  between  three  and  four  years  of  age; 
he  was  born  in  the  city  of  Philadelphia,  where 
he  resided  with  his  parents,  who  were  citizens 
and  residents  of  Philadelphia  until  the  month  of 
October,  1879.  Upon  the  loth  day  of  that 
month,  while  the  minor  was  travelling  upon  a 
railway  train,  in  company  with  his  parents,  who 
had  left  Philadelphia  and  were  upon  their  way 
to  the  State  of  Kansas,  where  it  was  their  inten- 
tion to  remain,  an  accident  happened  upon  the 
line  of  the  Michigan  Central  Railway,  at  a  place 
called  Jackson,  in  the  State  of  Michigan,  by 
which  his  parents  were  instantly  killed,  and  the 
said  minor  himself  was  seriously  injured.  In 
December,  1879,  whilst  the  said  minor  was  still 
detained  in  the  city  of  Jackson  by  reason  of  his 
injuries,  Mary  C.  Rogers,  his  maternal  aunt,  a 
resident  of  Philadelphia,  went  to  Jackson,  where, 
upon  presentation  of  the  facts  of  the  case  in  a 
petition  to  the  Probate  Court  of  Jackson,  and 
upon  declaring  her  intention  to  remain  in  the 
State  of  Michigan,  she  was  duly  appointed  by 
the  said  Court  guardian  of  the  person  and  of  the 
estate  of  the  said  minor. 

In  January,  1880,  Ellen  Taney,  an  aunt  of  the 
said  minor,  was,  upon  petition  of  Michael  Rice, 
his  uncle,  duly  appointed  by  the  Orphans'  Court 
of  the  county  of  Philadelphia,  guardian  of  the 
person,  and  the  Fidelity  Insurance,  Trust,  and 


Safe  Deposit  Company  was  appointed  guardian 
of  the  estate  of  the  said  minor.  In  May,  18S0, 
Mary  C.  Rogers  made  a  petition  to  the  Orphans' 
Court  of  the  county  of  Philadelphia  to  have  the 
guardians  appointed  by  said  Court  discharged, 
under  the  provisions  of  the  Act  of  April  21, 1856 
(Purd.  Dig.,  p.  41  a).  This  Act  provides  as  fol- 
lows : — 

*«  In  all  cases  where  any  gaardian  and  his  vard  may 
both  be  non-residents  of  this  State,  and  such  ward  may 
be  entitled  to  property  of  any  description  in  this  State, 
such  guardian,  on  producing  satisfactory  proof  to  the  Or- 
phans' Court  of  the  proper  county,  by  certificates,  accord- 
ing to  the  Acts  of  Congress  in  such  cases,  that  he  has 
given  bond  and  security  in  the  State  in  which  he  and  hit 
ward  reside  in  double  the  amount  of  the  value  oftbe 
property,  as  guardian,  and  it  is  found  that  a  removal  of 
the  property  will  not  conflict  with  the  terms  or  Umiutioas 
attending  the  right  by  which  ihe  ward  owns  the  same, 
then  any  such  guardian  may  demand  or  sue  for  and  r^ 
move  any  such  property  to  the  place  of  residence  of  him- 
self and  ward.** 

♦«  When  such  non-resident  guardian  shall  produce  aa 
exemplification  from  under  the  seal  of  the  office  (if  there 
be  a  seal)  of  the  proper  Court  in  the  Stale  of  his  residence, 
containing  all  the  entries  on  record  in  relation  to  his  ap- 
pointment and  giving  bond,  and  authenticated,  as  ^^ 
quired  by  the  Act  of  Congress,  as  aforesaid,  the  Orphans' 
Court  of  the  proper  county  in  this  State  may  cause  snit- 
able  orders  to  be  made  discharging  any  resident  guardian, 
_  executor  or  administrator,  and  authorizing  the  dcliveiy 
and  passing  over  of  such  property,  and  also  requiring  re- 
ceipts to  l^  passed  and  recorded,  if  deemed  advisaUe," 
etc. 

It  appeared  that  the  minor's  estate  consists 
almost  wholly  of  his  claim  against  the  railway 
company  for  damages  for  the  loss  of  his  parents 
and  for  the  injury  to  himself. 

The  Court  below  delivered  no  opinion,  bat 
entered  the  following  decree :  **  And  now,  to 
wit,  June  26,  A.  D.  1880,  at  an  Orphans'  Court 
held  in  and  for  the  city  and  county  of  Philadelphia, 
it  is  ordered  and  decreed  that  the  Fidelity  Insu- 
rance, Trust,  and  Safe  Deposit  Company  be  dis- 
charged as  guardian  of  the  estate  of  William  J. 
Rice,  a  minor;  and  further,  that  Ellen  Taney 
be  discharged  as  guardian  of  the  person  of  the 
said  William  J.  Rice." 

Whereupon  Ellen  Taney  took  this  appeal,  and 
assigned  as  error  the  decree  of  the  Court,  as 
above. 
Joseph  C  Ferguson,  for  the  appellant. 
The  operation  of  the  Act  of  April  21,  1856, 
is  expressly  limited  to  cases  where  both  guardian 
and  ward  are  non-residents  of  this  State.  The 
Act  cannot  be  invoked  in  this  case,  because  both 
were  domiciled  and  lived  in  Philadelphia  until 
October,  1879,  when  the  minor  was  left  in  Michi- 
gan by  the  chances  of  a  railway  accident.  There 
is  no  distinction  between  the  terms  residence zxA 
domicile,  so  far  as  they  apply  to  this  case. 

Cooper  V.  Galbraith,  3  W.  C.  C.  R.  546. 

United  States  v.  Penelope,  2  Petcn*  Adm.  45a 

State  V.  Daniels,  44  N.  H.  383. 
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Jennison  v,  Hapgood,  10  Pickering,  77. 

Allentown  Contested  Election  Case,  8  Philada.  575. 

2  Kent  Comm.  431. 

Frost  f.  Brisbin,  19  Wendell,  ii. 
In  order  to  change  a  domicile,  the  intention  to 
do  so  must  be  evident  \  clearly  there  was  no  in- 
tention in  this  case  to  change  the  domicile  from 
Pennsylvania  to  Michigan,  A  man  cannot  be 
without  a  domicile,  for  he  is  supposed  not  to  have 
abandoned  his  last  domicile  until  he  has  acquired 
a  new  one. 

Pfoutz  V.  Comford,  12  Casey,  422. 

Reed's  Appeal,  21  Smith,  383. 
The  father  did  not  acquire  a  new  domicile  by 
his  intention  to  change;  he  was  prevented,  by 
an  accident,  from  carrying  his  intention  into 
effect.  His  domicile  washere,  and  consequently 
that  of  the  infant  is  here ;  for  an  infant  is  inca- 
pable, until  he  is  sui  Juris y  of  acquiring  a  domi- 
cile other  than  that  of  his  father. 

Guier  v,  O* Daniel,  I  Binney,  349,  note. 

School  Directors  v,  James,  2  W.  &  S.  570. 

E.  A,  Anderson  (with  whom  was  Jolm  H, 
Fow)y  for  the  appellee. 

The  only  question  here  is  whether  or  not  this 
minor  was  such  a  non-resident  of  Pennsylvania 
as  is  contemplated  by  the  Act  of  Assembly.  The 
words  domicile  and  residence  are  not  synony- 
mous, but  there  is  a  clear  distinction  between 
them ;  there  may  be  a  residence  without  a  domi- 
cile, and  a  domicile  without  a  residence. 

The  failure  to  distinguish  clearly  the  meaning 
of  the  words  domicile  and  residence  has  given 
rise  to  a  confusion  of  terms,  by  which  the  two 
have  been  said  to  be  synonymous.  But,  when 
an  attempt  is  made  to  define  domicile,  it  is  found 
that  residence  is  only  an  element  of  it,  which, 
coupled  with  something  else,  namely,  with  the 
intention  to  remain  permanently,  goes  to  make 
up  an  actual  domicile. 

Dicey  on  Domicile,  p.  i. 

Guier  v,  O' Daniel,  I  Binney,  350. 

Pearce  v.  State,  I  Sneed,  66. 

White  V,  Brown,  i  Wall,  Jr.  217. 

Forbes  v,  Forbes,  Kay,  359. 

Mitchell  V.  United  States,  21  Wallace,  350. 

Persons  have  frequently  left  their  native  coun- 
tries with  the  intention  of  residing  abroad,  and 
have  actually  resided  abroad  for  years,  passing 
the  greater  part  of  their  lives  away  from  their 
original  domiciles;  yet  they  have  not  become 
domiciled  in  the  countries  in  which  they  were 
residents  ;  though  there  can  be  no  question  that 
they  did  acquire  a  residence  in  those  countries, 

Topp  V.  Wood,  34  Law  Jonmal,  Ch.  625. 

Moorhonse  V.  Lord,  32  Id.  295. 

Bmce  V.  Bruce,  6  Brown,  Par.  Cases,  575. 

Stralton  t/.  Brigham,  2  Sneed  (Tenn.),  421. 

Bell  V,  Kennedy,  Law  Rep.  I  Scotch  &  Divorce 
'  App.  307,320,321. 

Fuller  V,  Bryan,  8  Harris,  144. 

Crawford  v,  Wilson,  4  Barr,  520. 

In  n  Thompson,  i  Wendell,  43, 


Residence  is  an  intermediate  term  between 
domicile  and  sojourn  or  visit,  having  some  of  the 
elements  of  both,  but  is  synonymous  with  neither; 
it  has  a  less  extended  significance  and  effect  than 
the  former,  though  of  larger  import  than  the  lat- 
ter ;  and  as  a  man  may  visit  abroad  without  losing 
either  his  domicile  or  his  residence,  so  he  may 
abandon  his  residence  and  still  retain  his  domi- 
cile. A  residence  is  the  place  where  a  man  has 
established  his  home,  whether  permanent  or  tem- 
porary ;  where  he  lives  and  transacts  his  business. 

Long  V.  Ryan,  30  Grattan  (Va.),7i8. 

Warren  v.  Thomaston,  43  Maine,  418. 

North  Yarmouth  v.  West  Gardiner,  58  Id.  210. 

Dicey  on  Domicile,  p.  76. 
It  would  seem  the  better  doctrine,  that  a  man 
may  have  but  one  domicile,  the  law  of  which 
shall  regulate  his  personal  succession,  and  the 
transmission  of  his  property,  while  he  may  have 
a  residence  in  another  country,  where  he  actu- 
ally has  his  home,  and  the  protection  of  whose 
laws  he  enjoys.  Though  it  has  been  held  that  a 
man  may  abandon  his  domicile,  and  until  he  ac- 
quires another  he  may  be  without  one. 

Kilbum  V,  Bennett,  3  Metcalf,  199. 

Hicks  V.  Skinner,  72  North  Carolina,  X. 

Wharton's  Conflict  of  Laws,  sec  78. 
There  is  no  doubt  that  the  father  of  the  minor 
in  this  case  did  actually  abandon  his  domicile  in 
Pennsylvania  when  he  emigrated  with  his  family, 
and  it  can  only  be  said,  by  a  fiction  of  law 
adopted  for  the  purpose  of  succession,  that  he 
retained  his  domicile  here.  He  was  a  "non- 
resident," even  though  he  had  not  acquired  a 
new  residence. 

Exeter  V.  Brififhton,  15  Maine,  60. 

Inhabitants  of  Jeflerson  v.  Inhabitants  of  Washing- 
ton, 19  Id.  302. 

Pfoutz  V.  Comford,  12  Casey,  422. 
The  minor  was  thus  left  homeless  in  Michigan^ 
where  he  remains  under  the  care  of  his  aunt, 
now  resident  there.  Such  guardian  may  appoint 
the  place  of  the  ward's  residence.  A  child  may 
have  a  different  residence  from  that  of  his  parents. 

Lyons  v,  Andrews,  12  La.  An.  685. 

Wells  on  Jurisdiction  of  Courts,  p.  288. 

School  Directors  v.  James,  2  W.  &  S.  572. 

Holyoke  v.  Haskings,  5  Pick.  26. 

Cutts  V,  Haskins,  9  Mass.  543. 

January  24,  1881.  The  Court.  We  are  of 
opinion  with  the  learned  Court  below,  that  both 
the  guardian  and  ward  were  residents  of  the  State 
of  Michigan,  and  within  the  meaning  and  pur- 
view of  the  Act  of  April  21,  1856  (Pamph.  L. 
459).  If  the  question  regarded  the  law  of  suc- 
cession to  the  ward's  property  the  nile  might  be 
different.  A  clear  distinction  exists,  as  was 
shown  in  the  able  argument  of  the  young  gende- 
men  who  argued  this  case  for  the  appellee,  be- 
tween domicile  and  residence.  Every  reason  of 
policy  and  convenience  requires  the  application 
of  the  provision  of  the  statute  to  a  case  of  per- 
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manent  residence  in  another  State,  though  in 
strictness  the  domicile  may  remain  unchanged. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 

Per  Curiam.    Green,  J.,  absent. 


Jnly,  '80,  77. 


January  13,  188 1. 

Schivcly's  Appeal. 
Linnard's  Estate. 


}Vi/l — Construction  of — Power  of  appointment 
—  When  well  exercised, 

A.  bequeathed  a  fund  in  trust  for  B.  for  life,  and  afler 
his  death  to  such  person  or  persons  as  he  by  last  will 
should  appoint ;  and  in  default  of  such  appointment,  to 
the  heirs  of  B.  who  should  be  entitled  under  the  intestate 
laws.  B.  bequeathed  the  fund  to  his  wife  *'  to  be  appro- 
priated to  clearing  off,  so  far  as  it  may,  any  encumbrance 
on  any  of  my  real  estate ;  the  remainder,  if  any,  to  be 
used  in  keeping  up  the  repairs  of  the  farm  or  other  pro- 
.perty."  The  appointee  died  in  the  lifetime  of  her  hus- 
band, who  himself  afterwards  died  insolvent,  all  his 
property,  both  real  and  personal,  being  sold  to  pay  his 
debts: 

/^^ (reversing  the  Court  below),  that  the  appointment 
failed  by  reason  of  the  death  of  the  appointee  and  the  ab- 
sence of  any  property  upon  which  it  might  be  applied, 
and  that  the  fund  should  be  paid  to  B.'s  heirs  under  the 
intestate  laws,  in  accordance  with  the  provisions  of  A.'s 
will. 

Appeal  of  Charles  Schively  and  Mary  E.  his 
wife,  in  right  of  the  said  Mary  E.,  from  a  decree 
of  the  Orphans'  Court  of  Philadelphia  County 
in  the  matter  of  the  account  of  Eugene  Linnard, 
executor  of  Thomas  M.  Linnard,  deceased. 

The  facts  as  found  by  the  Auditing  Judge  were 
as  follows :  Thomas  M.  Linnard,  the  testator, 
died  May  7,  1862,  having  first  made  a  will 
whereby  he  bequeathed,  inter  alia,  as  follows : — 

"  From  and  immediately  upon  the  death  of  my  sai  J 
wife  I  give  and  bequeath  unto  my  executors  hereinafter 
"named,  and  to  the  survivor  of  them,  the  sum  of  sixteen 
thousand  dollars  in  trust  to  invest  the  same  in  some  safe 
and  productive  security  and  to  pay  the  interest,  income, 
and  dividend  of  ten  thousand  dollars  thereof  to  my  son, 
William  J.  Linnard,  during  his  life  into  his  own  hands, 
and  whose  receipt  alone  shall  be  a  sufficient  discharge,  so 
that  neither  the  principal  nor  income  shall,  under  any  cir- 
cumstances, be  liable  for  the  debts  or  subject  to  the  con- 
trol or  contracts  of  the  said  William  J. ,  or  exposed  or  liable 
to  execution  or  attachment,  or  any  proceedings  at  law  or 
in  equity  by  any  of  his  creditors,  or  for  any  of  his  debts, 
contracts,  or  liabilities,  and  from  and  immediately  upon 
the  death  of  the  said  William  J.,  in  trust,  to  pay  over,  de- 
liver, and  dispose  of  ten  thousand  dollars  of  the  said  prin- 
cipal sum  of  sixteen  thousand  dollars  or  the  securities  to 
that  amount  in  which  the  same  is  invested  to  such  person 
or  persons,  and  for  such  purposes  as  the  said  William  J. , 
by  any  last  will  duly  executed,  may  order  and  direct ;  and 
in  deutult  of  any  such  last  will,  then,  in  trust  to  pay  and 
deliver  the  same  to  the  heirs  of  the  said  William  J.,  who 
shall  be  entitled  to  the  same  by  the  intestate  laws  of  this 
Commonwealth,  and  not  to  his  administrators  and  assigns.  '* 


William  J.  Linnard  died  in  the  lifetime  of  the 
testator's  widow,  having  first  made  his  will 
whereby  he  bequeathed,  inter  aHa,  as  follows: 

"I  likewise  will  and  bequeath  to  my  wife,  Esdier 
Elizabeth  Linnard,  the  sum  often  thousand  dollars  left  in 
trust  by  the  will  of  my  late  father,  Tliomas  Mifflin  Linnard, 
of  Philadelphia,  said  sum  to  be  appropriated  to  cleaiine 
off,  so  far  as  it  may,  any  incumbrance  on  any  of  my  it^ 
estate:  the  remainder,  if  any,  to  be  used  in  keeping  up 
the  repairs  of  the  farm  or  other  property." 

Testator  further  nominated  said  Eugene  Lin- 
nard as  his  executor.  Mrs.  Esther  E.  Linnard, 
wife  of  Wm.  J.  Linnard,  died  before  her  hus- 
band and  without  issue.  William  J.  Linnard 
died  May  21,  1875,  leaving  to  survive  him,  his 
mother  (since  deceased),  his  brothers  Eugose 
(the  accountant),  and  James,  his  sister  MaryE. 
wife  of  Charles  Schively,  and  the  issue  of  his 
brother  Joseph  T.,  deceased,  viz.,  Eugene  T., 
Kingston  G. ,  Joseph  H. ,  Theodore  B. ,  and  Loois 
T.  Linnard,  and  Adelaide  J.,  wife  of  William  T. 
Amies.  He  was  at  the  time  of  his  death  pos- 
sessed of  both  real  and  personal  estate  but  was 
insolvent.  His  estate  was  settled  and  divided 
among  his  creditors,  but  was  found  insufficient  to 
pay  his  debts. 

Letters  testamentary  upon  his  estate  were 
granted  to  Eugene  Linnard,  the  executor  named 
in  his  will. 

The  Auditing  Judge  awarded  the  aforesaid 
sum  of  ten  thousand  dollars,  together  with  inte- 
rest due  thereon  to  the  accoimtant  as  executor 
of  the  will  of  William  J.  Linnard  on  the  ground 
that  said  Linnard  had  a  vested  interest  in  it  upon 
the  death  of  his  mother,  the  legatee  for  life,  the 
income  and  interest  being  payable  to  him;  but 
as  he  died  in  the  lifetime  of  the  legatee  for  life, 
said  legacy  was  payable  by  the  executors  of  the 
will  of  his  &ther  to  whomsoever  he  a^^inted 
by  will ;  that  he  having  exercised  the  power  of 
appointment  conferred  upon  him,  bat  the  ap- 
pointee dying  in  his  lifetime,  said  legacy  l2q>sed 
and  fell  into  the  residue  of  his  estate. 

Exceptions  to  this  adjudication  were  filed  bf 
Charles  Schively  and  wife,  in  right  of  the  said 
wife,  and  were  sustained  by  the  Court  in  an 
opinion  by  Ashman,  J.  (8  Weekly  Notes, 
536).  The  Court  was  of  opinion  that  the 
legacy  to  William  J.  Linnard  was  a  vested  inte- 
erest  in  him,  that  consequently  he  had  made  a 
valid  appointment  of  the  amount  thereof,  that 
the  gift  so  made  by  him  to  his  wife  was  not 
absolute  but  in  trust,  and  that  the  wife  being 
dead,  the  Court  would  uphold  the  trust  and  ap- 
point a  new  trustee.  The  fimd  was  thereibie 
decreed  to  be  retained  by  the  accountant  as 
executor  and  trustee  upon  the  trusts  contained 
in  the  will  of  William  J.  Linnard,  deceased. 

Charles  Schively  and  wife,  in  right  of  the  said 
wife,  took  this  appeal,  assigning  for  enor  die 
decree  entered  by  the  Court  below. 
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Silas  W.  Pettk  {John  R.  Read  with  him),  for 
appellants. 

The  general  provisions  of  William  J.  Linnard^s 
will  were  not  an  exercise  of  the  power  of  appoint- 
ment given  him  by  the  will  of  Thomas  M.  Lin- 
nard. 

Bingham's  Appeal,  14  Sm.  345. 

I  Sugden  on  Powers,  385. 

4  Kent's  Comm.  335. 

Lempriere  v,  Valpy,  5  Simons,  108. 

As  regards  the  particular  provisions  of  William 
J.  Linnard's  will  in  favor  of  his  wife,  it  is  plain 
that  where  the  donee  of  a  power  exercises  it  by 
appointing  in  favor  of  one  who  afterwards  dies 
before  him,  the  execution  of  it  has  failed  to  take 
effect,  and  the  saibjects  of  the  power  must  be  dis- 
posed of  as  though  no  attempt  to  execute  it  had 
been  made. 

Williams  on  Executors,  1 2 15. 

Sugden  on  Powers,  8th  ed.  pp.  639,  535, 

Ex  parte  Bernnrd,  6  Ir.  Ch.  Rep.  140. 

If  then  his  intention  was  to  execute  the  power 
in  favor  of  his  wife  and  for  her  benefit,  the  inte- 
rest lapsed  and  the  power  remained  unexecuted 
by  reason  of  her  death  during  his  lifetime. 

If  the  intention  was  that  she  should  hold  in 
trust  merely,  the  purpose  of  the  trust  has  become 
impossible  of  execution,  i.  Because  the  person 
is  dead  for  whose  benefit  it  was  intended,  and  in 
whose  discretion  it  was  to  be  applied;  and  2, 
there  is  no  real  estate  of  the  testator  to  keep 
clear  of  incumbrance*  or  keep  in  repair.  He 
having  died  insolvent,  all  his  real  estate  has  been 
sold  to  pay  his  debts.  Consequently  the  power 
stands  as  if  never  executed  and  the  fund  should 
be  distributed  according  to  the  directions  of  the 
donor's  will  in  case  of  such  non-execution. 

It  can  hardly  be  supposed  that  William  J. 
intended  a  trust  for  the  benefit  of  his  creditoi:;^, 
for  he  nowhere  uses  the  words  "  in  trust,**  and 
such  an  intention  would  have  been  in  fraud  of 
his  father's  purpose,  who  expressly  provided  that 
the  sum  in  question  should  not  be  subject  to  his 
debts,  etc.  The  decision  of  the  Court  below 
was  gratuitous.  The  present  owners  of  the  real 
estate  did  not  appear,  nor  ask  that  the  fund  be 
appropriated  to  the  purposes  of  the  trust.  The 
effect  of  the  decision  is  to  withdraw  the  fund 
from  the  testator's  family,  and  apply  It  for  the 
benefit  of  strangers  who  have  not  asked  for  it. 

The  appointment  was  to  his  wife  absolutely, 
and  the  words  which  follow  are  no  more  than 
the  expression  of  a  desire,  which  in  Pennsylvania 
does  not  create  a  trust.  Or,  if  considered  in  the 
light  of  a  condition  attached  to  the  legacy,  the 
performance  of  such  condition  is  now  impossible, 
and  it  is  therefore  void. 

Walker  v.  Walker,  2  DeG.  F.  &  J.  255. 
a  Williams  on  Executors,  1264. 
4  Kent.  Comm.  13a 

(No  counsel  appeared  contra.) 


Jan .  3 1 ,  1 88 1 .  The  Court  .  We  quite  agree 
with  the  learned  Court  below,  that  the  appoint- 
ment in  the  will  of  William  J.  Linnard  is  not  to 
be  treated  as  an  absolute  gift  to  his  wife,  but  as 
a  trust.  It  is  also  clear  that  if  the  trustee  had 
lived  and  there  had  been  a  subject  upon  which 
the  trust  could  operate,  the  trust  itself  would  have 
been  enforced  against  the  testamentary  trustee, 
or  in  the  event  of  her  death,  by  means  of  a 
newly  appointed  trustee.  But  we  encounter  a 
practical  difficulty  in  any  attempt  to  enforce  this 
trust.  The  trustee  died  before  the  testator  who 
appointed  her,  and,  as  we  understand  the  facts  of 
the  case,  the  subject  of  the  trust  has  entirely  dis- 
appeared, and  is  incapable  of  resuscitation.  The 
power  of  appointment  conferred  upon  William 
J.  Linnard  by  the  will  of  his  father,  Thomas  M. 
Linnard,  was  exercised  by  the  former  in  the  fol- 
lowing language  of  his  wiil :  *  *  I  likewise  will  and 
bequeath  to  my  wife,  Esther  Elizabeth  Linnard, 
the  sum  of  ten  thousand  dollars,  left  in  trust  by 
the  will  of  my  late  father,  Thomas  Mifflin  Lin- 
nard, of  Philadelphia,  said  sum  to  be  appropri- 
ated to  clearing  off,  ^  far  as  it  may,  any  incum- 
brance on  any  of  my  real  estate,  the  remainder, 
if  any,  to  be  used  in  keeping  up  the  repairs  of 
the  farm  or  other  property.**  We  do  not  know 
whether  any  testimony  was  taken  before  the 
Auditing  Judge  of  the  Orphans'  Court.  None 
has  been  returned  to  us.  The  following  finding, 
however,  occurs  in  the  adjudication.  *'It  ap- 
peared that  said  testator  died  possessed  of  both 
real  and  personal  estate,  but  insufficient  to  pay 
his  debts.  Mrs.  Esther  Linnard,  his  wife,  died 
in  his  lifetime,  and  without  issue.**  It  is  asserted 
in  the  appellant's  history  of  the  case,  and  no- 
where contradicted,  that  W.  J.  Linnard  was  pos- 
sessed of  real  and  personal  estate  at  the  time  of 
his  death,  but  that  he  died  insolvent,  and  that  his 
estate  has  been  settled  and  divided  among  his 
creditors.  It  was  also  asserted,  and  not  denied, 
that  the  real  estate  of  W.  J.  Linnard  has  long 
since  been  sold  by  or  for  the  benefit  of  his  credit- 
ors. There  would  arise  a  legal  presumption  from 
the  facts  found  by  the  Auditing  Judge,  that  the 
real  and  personal  estate  of  the  testator,  W.  J. 
Linnard,  had  all  been  appropriated  by  proper 
proceedings  and  in  due  course  to  the  payment 
of  his  debts,  and  if  so,  there  is  no  land  left  from 
which  to  lift  encumbrances  or  which  can  be  kept 
in  repair.  Against  this  presumption  there  is  not 
a  particle  of  proof  and  not  even  any  allegation. 
It  might  well  be,  that  if  there  were  creditors 
having  unsatisfied  liens  upon  the  land,  they 
would  be  interested  in  the  enforcement  of  the 
trust.  But  no  such  persons  have  appeared  or 
preferred  any  claim.  If  there  were  such  persons 
and  they  had  claimed  the  fund,  they  would 
certainly  have  met  with  great  difficulty  in  that 
clause  of  the  will  of  Thomas  M.  Linnard,  the 
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donor  of  this  fund,  in  which  he  both  creates  it 
and  directs  the  manner  of  its  disposition.  He 
directs  his  executors  *'  to  pay  the  interest,  income 
and  dividends  of  ten  thousand  dollars  thereof  to 
my  son,  William  J.  Linnard,  during  his  life,  into 
his  own  hands,  and  whose  receipt  alone  shall  be 
a  sufficient  discharge,  and  so  that  neither  the 
principal  nor  income  shall  under  any  circum- 
stances be  liable  for  the  debts  or  subject  to  the 
control  or  contracts  of  the  said  William  J.,  or  ex- 
posed, or  liable  to  execution  or  attachment,  or 
any  proceeding,  either  at  law  or  in  equity,  by  any 
of  his  creditors,  or  for  any  of  his  debts,  con- 
tracts or  liabilities.'*  It  is  unnecessary  to  con- 
sider the  question  how  far  such  a  condition  as 
this  would  be  a  restraint  upon  the  power  of 
appointment,  subsequently  conferred  upon  W. 
J.  Linnard,  even  if  he  had  directly  ordered  his 
executors  to  apply  the  fund  to  the  payment  of  his 
debts,  because  that  question  is  not  before  us. 
He  made  no  such  direction,  and  there  is  nothing 
on  this  record  to  show  either  that  there  is  any 
real  estate,  to  which  the  trust  created  by  his  will 
can  possibly  apply,  or  that  there  are  any  unsatis- 
fied lien  creditors,  claiming  the  enforcement  of 
the  trust  for  their  benefit.  Such  facts  as  these, 
we  would  be  compelled  to  assume  without  evi- 
dence, and  even  against  evidence,  in  order  to 
sustain  the  decree  of  the  learned  Court  below. 
We  have  neither  the  right  nor  the  inclination  to 
make  any  such  assumptions.  To  award  the  fund, 
in  these  circumstances,  to  the  executor  of  W.  J. 
Linnard  to  retain  the  same  upon  the  trust  con- 
tained in  the  will  of  the  latter,  would  be  to 
award  it  to  be  held  for  an  indefinite  period  and 
upon  a  mere  barren  trust,  incapable  of  fruition 
now  or  hereafter.  This  we  cannot  do.  We  can 
only  hold,  as  we  do,  that  the  power  of  appoint- 
ment given  to  W.  J.  Linnard  having  been  in- 
effectually exercised,  so  that  its  purpose  can 
never  be  accomplished,  is  to  be  treated  as  never 
having  been  exercised  at  all.  In  other  words,  a 
default  of  appointment  has  arisen,  and  the  fund 
must  therefore  be  distributed  in  accordance  with 
the  will  of  the  donor,  Thomas  M.  Linnard. 
That  instrument  provides  that  in  default  of  ap- 
pointment by  W.  J.  Linnard,  the  fund  shall  be 
paid  to  his  heirs,  "who  shall  be  entitled  to  the 
same  by  the  intestate  laws  of  this  Common- 
wealth.'* 

These  persons  are  ascertained  by  the  Auditing 
Judge  to  be  the  brothers  of  the  deceased  to  wit : 
Eugene  and  James  Linnard,  his  sister  Mary  E. 
Schively,  and  the  children  of  his  deceased  brother 
Joseph-  T.  Linnard,  to  wit:  Eugene  T.,  Kings- 
ton J.,  Joseph  H.,  Theodore  B.,  and  Louis  T. 
Linnard  and  Adelaide  J.  Amies,  and  to  these  we 
award  the  fund. 

Decree  reversed  and  record  remitted  for  fur- 
ther proceedings,  and  it  is  ordered,  adjudged  and 


decreed,  that  the  sum  of  ten  thousand  dollais, 
together  with  interest  thereon  in  the  hands  of  the 
accountant,  be  paid  and  distributed  in  accordance 
with,  and  to  the  persons  named  in  this  opinion. 

Opinion  by  Green,  J. 

Paxson,  J.,  absent. 


Oct.  &  Nov.  *8o,  232.  Oct.  28, 1 88a 

The  Baltimore  and  Ohio  R.  R.  Co.  v.  The 

Sulphur    Spring    Independent     School 

District. 

Railroad  companies — Negligence —  CorporaHom 
— Agents — Lease — Admissions — Act  of  God 
—  When  negligence  concurring  with^  a  ground 
of  liability. 

In  an  action  against  the  lessee  of  a  railroad  (or  dim- 
ages  caused  by  an  alleged  defective  construction  of  de- 
fendant's road : 

Neld^  that  admissions  as  to  such  defective  constroctioo 
made  to  a  third  party  by  the  resident  engineer  employed 
by  the  corporation  originally  constructing  the  road  at  the 
time  of  such  construction,  and  before  the  lease  to  defend- 
ant, were  inadmissible  to  bind  the  defendant  in  any  way 
whatever. 

In  an  action  against  a  railroad  company  for  injury  to 
plaintiffs  property  occurring  during  an  extraordiiDarily 
violent  storm,  which  injury  was  alleged  to  have  been 
brought  about  by  reason  of  the  defective  construction  of 
defendants  road,  the  Court  charged  substantially:  *'If 
there  was  negligence  on  the  partofthe  defendant,  concnr- 
ring  with  the  act  of  God,  at  the  time  plaintift's  loss  was 
sustained,  and  if  such  negligence  in  any  degree  caused  the 
loss,  the  defendant  is  liable,  and  the  jury  are  not  bound  to 
inquire  whether  the  loss  would  have  happened  if  the  de- 
fendant had  not  been  guilty  of  negligence :" 

He/d  to  be  error.  The  concurring  negligence  whicli, 
when  combined  with  the  act  of  God,  produces  the  injmy, 
must,  in  order  to  render  the  def^dant  responsiUe  in 
damages,  be  such  as  is  in  itself  a  real  producing  cause  of 
the  injury,  and  not  a  merely  fanciful  or  speculative  negli- 
gence, which  may  not  have  been  in  the  least  d^;ree  the 
cause  of  the  injury. 

A  railroad  company  in  constructing  its  road  and  woilcs 
is  only  bound  to  bring  to  their  execution  the  engineeriag 
knowledge  and  skill  ordinarily  known  and  practised  is 
such  works.  There  is  no  liability  on  its  part  for  not  con- 
structing a  culvert  sufficient  to  pass  extraordinary  floods. 

Pittsburgh,  Fort  Wayne,  and  Chicago  R.  R.  Co.  v.  Gil» 
leland  (6  Sm.  445),  approved  and  followed. 

Error  to  the  Common  Pleas  of  Westmoreland 
County. 

Case,  by  the  Sulphur  Spring  Independent 
School  District  of  Sewickley  Township,  West- 
moreland Coimty,  against  The  Baltimore  and 
Ohio  R.  R.  Co.,  lessee  of  the  Pittsburgh  and 
Connellsville  R.  R.  Co. 

On  the  trial,  before  Hunter,  P.  J.,  the  fol- 
lowing facts  appeared :  That  portion  of  the 
Pittsburgh  and  Connellsville  Railroad  passing 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


569 


through  Sewickley  Township  was  built  in  1856. 
In  order  to  pass  at  grade  over  a  ravine  known 
as  Shaner's  Hollow,  it  was.  necessary  to  erect  a 
high  eml>ankmept  for  the  railroad,  which  em- 
bankment was  pierced  by  three  culverts  serving 
as  outlets  for  the  waters  running  down  the  Hol- 
low. For  several  years  prior  to  the  disaster  one 
of  these  culverts  had  been  choked  up  by  a  large 
stone.  In  1876  the  Pittsburg  and  Connellsville 
Railroad  was  leased  by  the  Baltimore  and  Ohio 
Railroad  Co.,  and  has  since  been  oj^erated  by 
the  latter  company.  On  July  23,  1879,  a  heavy 
rain  occurred,  which  washed  dirt  and  ddbris 
down  the  stream  and  filled  up  the  two  remain- 
ing open  culverts.  This  was  discovered  the  fol- 
lowing day  by  the  supervisor  of  that  part  of  the 
road,  and  on  the  26th  inst.  a  gang  of  workmen 
was  set  to  work  to  clean  out  the  culverts. 
While  they  were  thus  employed,  however,  and 
before  they  had  completed  the  job,  a  violent  and 
extraordinary  rain  took  place,  the  water  rushed 
down  the  hollow,  was  dammed  up  behind  the 
embankment,  and  finally  carrying  away  the  rails 
and  road-bed  of  defendant,  rushed  over  the  em- 
bankment, lifted  plaintiffs  schoolhouse  bodily 
off  its  foundation,  and  dashed  it  into  the  Yough- 
iogheny  River,  where  it  was  broken  to  pieces. 
The  evidence  was  conflicting  as  to  how  fax  the 
stoppage  of  the  culverts  was  the  real  cause  of  the 
injury.  Several  witnesses  for  the  plaintiff  testi- 
fied that  the  culverts  were  of  insufficient  capacity 
to  carry  off  the  waters  of  even  ordinarily  violent 
storms.  Others  were  of  opinion  that  if  the  cul- 
verts had  been  open  they  would  have  been  of 
sufl&cient  capacity  to  carry  off  the  water  on  July 
26,  1879,  without  any  injury  to  the  neighbor- 
hood. There  was  evidence,  on  the  contrary, 
for  the  defendant,  that  it  would  have  required 
one  hundred  and  twenty  culverts  similar  to 
those  already  built,  and  that  the  bank  would 
have  had  to  have  been  perforated  with  culverts 
to  insure  safety  against  such  a  flood. 

The  plaintiff  offered  to  prove  by  one  Fulton 
"  that  he  owned  land  on  the  line  of  the  P.  and 
C.  R.  R.  Co.  in  1856,  and  that  he  then  notified 
the  engineer  who  was  employed  by  the  P.  and 
C.  R.  R.  Co.,  and  was  engaged  in  the  erection 
of  the  said  barrels  or  culverts  at  Slianer's  Station 
for  the  said  company,  that  they  were  insufficient 
to  receive  and  discharge  the  volume  of  water, 
and  that  the  engineer  replied  he  knew  that  they 
were  not  sufficiently  large  to  receive  the  water." 
This  offer  was  objected  to  by  defendant  as 
vague,  incompetent,  and  irrelevant,  because  not 
showing  a  notice  to  any  one  in  the  P.  and  C. 
R.  R.  Co.'s  service  having  plenary  power  and 
able  to  bind  the  same,  and  because  the  defend- 
ant could  not  be  visited  with  notice  given  to  the 
agent  of  another  corporation. 
.  Objection  overruled  and  evidence  admitted. 


The  witness  then  testified  as  follows:  **At 
the  time  of  the  construction  of  the  P.  and  C. 
R.  R.  along  by  Shaner's  Station,  I  lived  right 
beside  the  railroad,  about  two  hundred  yards 
from  this  particular  point.  I  owned  a  house  and 
lot  there.  When  the  engineer  who  had  charge 
of  the  construction  of  these  culverts  came  there 
.  .  .  .  I  told  the  engineer  that  these  cul- 
verts were  too  small  at  any  rate.  He  said  him- 
self that  they  were  not  sufficient  in  that  shape, 
from  what  he  had  seen  of  the  floods  there  that 
summer.  This  was  in  1856.  He  said  the  chief 
engineer  would  not  change  the  culvert.  He 
said  that  he  had  reported  it  to  the  chief  engineer, 
but  he  thought  it  was  sufficient,  and  would  not 
change  it.**     (Second  assignment  of  error.) 

Plaintiff  presented^  inicr  alia,  the  following 
points : — 

(i)  If  there  was  negligence  on  the  part  of 
the  defendant,  concurring  with  the  act  of  God 
at  the  time  plaintiffs  loss  was  sustained,  then  the 
defendant  is  liable,  and  the  jury  are  not  bound 
to  inquire  whether  the  loss  would  have  happened 
had  they  not  been  guilty  of  negligence.  j4/- 
firmcd, 

(2)  It  is  not  necessary  to  the  plaintiffs  recov- 
ery to  show  negligence  on  the  part  of  the  de- 
fendant, which  contributed  equally,  or  in  a 
large  degree,  along  with  the  act  of  God,  to 
cause  the  loss ;  but  if  the  defendant's  negligence 
in  any  degree  caused  the  loss,  it  would  be  liable 
in  damages  for  the  injury  sustained  by  the 
plaintiff.  Affirmed,  (The  affirmance  of  these 
two  points  constituted  the  fourth  assignment  of 
error.) 

Verdict  and  judgment  for  plaintiff  in  the  sum 
of  ^1525.88.  Defendant  took  this  writ,  assign- 
ing for  error,  inter  alia,  the  admission  of  the 
evidence  above  cited,  and  the  affirmance  of 
plaintiffs  first  and  second  points. 

Markle  axA  McCulloghy  for  plaintiff  in  error. 

Fulton's  evidence  was  improperly  admitted. 
The  resident  engineer  was  a  subordinate  official, 
whose  admissions  could  not  bind  the  company. 
At  any  rate  such  declarations  were  mere  hearsay 
as  against  the  defendant.  Notice  to  an  employ^ 
of  the  P.  and  C.  R.  R.  Co.  could,  under  no 
circumstances,  be  evidence  as  against  the  B.  and 
O.  R.  R.  Co. 

The  defendant  was  only  bound  to  ordinary 
care  and  diligence,  and  is  not  liable  for  damage 
done  by  extraordinary  floods. 

P.,  Ft.  W.,  &  C.  R.  R.  Co.  V.  GiUcland,  6  Smith, 

447- 
Hey  V,  Philadelphia,  31  Smith,  44. 
McCully  V,  Clarke  &  Thaw,  4  Wright,  399. 
John  F,    WentUng  (with  him  Hazlett  and 
Williams  and  Jos.  S.  Afoorhead),  for  defendant 
in  error. 

A  company  is  bound  by  the  admissions  of  its 
official  made  at  the  time  of  the  particular  trans* 
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action  which  is  the  subject  of  inquiry,  and  while 
acting  within  the  scope  of  his  duty. 

Huntingdon  R.  R.  Co.  v.  Decker,  i  Norris,  123. 

Dick  «/.  Cooper,  12  Harris,  217. 

Pa.  R.  R.  Co.  V.  Books,  7  Smith,  399. 

Danville  Bridge  Co.  v.  Pomroy  t/a/,,  3  Harris,  162. 

"Wharton  on  Evidence,  J  1 170. 
The  points  of  plaintiff  were  properly  affirmed. 
The  Court  instructed  the  jury  rightly  as  to  the 
measure  of  defendant's  duty. 

Bell  V,  McClintock,  9  Watts,  119. 

Livezey  v.  Philadelphia,  14  Smith,  106. 

KnoU  V.  Light,  26  Smith,  268. 

Nov.  22,  1880.  The  Court.  On  the  trial 
of  this  cause  the  plaintiff  made  the  following 
offer  of  proof  by  the  witness,  Alexander  Fulton, 
viz. :  "  That  be  owned  land  on  the  line  of  the 
P.  and  C.  R.  R.  Co.  in  1856,  and  notified  the 
engineer  who  was  then  employed  by  the  P.  and 
C.  R.  R.  Co.,  and  was  engaged  in  the  erection 
and  construction  of  said  barrels  or  culverts  at 
Shaner's  Station  for  the  said  company,  that  they 
were  insufficient  to  receive  and  discharge  the 
volume  of  water.  That  the  engineer  rep&d  he 
knew  they  were  not  sufficiently  large  to  receive 
the  water."  A  similar  offer,  with  a  somewhat 
less  precise  designation  of  the  character  of  the 
work  in  which  ^the  engineer  was  engaged,  had 
been  previously  made  and  rejected  under  objec- 
tions by  the  defendant,  but  when  repeated  in 
the  form  last  offered,  the  objections  were  over- 
ruled, and  the  evidence  was  admitted.  The  wit- 
ness then  proceeded  to  testify  that  in  1856  he 
told  the  engineer  who  had  charge  of  the  con- 
struction of  the  culverts  at  Shaner's  Station  that 
they  were  too  small,  and  that  the  engineer  said  in 
reply  that  *' they  were  not  sufficient  in  that  shape 
from  what  he  seen  of  the  floods  there  that  sum- 
mer." We  think  this  testimony  was  erroneously 
admitted.  The  witness  did  not  name  the  person 
with  whom  he  held  this  conversation,  so  that  it 
could  with  certainty  be  determined  whether  he 
was  correct  in  his  supposition  that  he  was  the  en- 
gineer in  charge  of  the  construction,  or  so  that  an 
opportunity  for  a  possible  contradiction  would  be 
afforded.  Moreover  the  person,  whoever  he  was, 
was  not  an  agent  of  the  defendant,  but  of  an- 
other corporation  which  twenty-four  years  before 
had  built  the  railroad  and  culvert.  Again,  the 
testimony  itself  was  but  the  opinion  of  the  wit- 
ness as  to  the  sufficiency  of  the  culvert  commu- 
nicated to  another,  and  that  opinion  he  could 
give  directly  to  the  jury.  Its  communication  to 
another,  who  was  an  entire  stranger  to  the  de- 
fendant, nearly  a  quarter  of  a  centiuy  before  the 
trial,  certainly  could  not  suffice  to  bind  the  de- 
fendant in  any  manner  whatever.  The  second 
assignment  of  error  is  therefore  sustained.  We 
are  also  of  opinion  that  the  Court  erred  in  their 
answers  to  the  plaintiff's  first  and  second  points. 


In  affirming  the  first  point  the  Court  ruled  that 
"if  there  was  negligence  on  the  part  of  the  de- 
fendant, concurring  with  the  act  of  God,  at  the 
time  plaintiff's  loss  was  sustained,  then  the  de- 
fendant is  liable,  and  the  jury  are  not  bound  to 
inquire  whether  the  loss  would  have  happened  if 
the  defendant  had  not  been  guilty  of  negli- 
gpence."  As  we  understand  this  point,  it  prac- 
tically declares  that  although  the  act  of  God 
alone,  without  any  neglig^ce  of  the  defendant, 
would  have  caused  the  injury,  the  jury  were  not 
at  liberty  to  consider  that  fact,  if  in  r^ity  there 
was  negligence  on  the  part  of  the  defendant 
concurring  with  the  act  of  God.  In  other 
words,  no  matter  how  terrible,  extraordinary, 
and  unprecedented  were  the  storm  and  flood,  so 
that  they  alone  caused  the  injury,  yet  if  there 
was  concurring  negligence  of  the  defendant, 
although  it  did  not  produce  the  injmry,  and  its 
absence  would  not  have  prevented  it,  still  the 
defendant  would  be  liable.  The  same  idea  is 
repeated  in  the  plaintiff's  second  point,  that  if 
the  defendant's  negligence  t'n  any  degrte  caused 
the  loss,  they  would  be  liable.  Now  a  small 
pd)ble  in  one  of  the  culverts  would  m  stmt 
small  degree  impede  the  course  of  the  water,  yet 
the  doctrine  of  this  point,  which  the  Court  af- 
firmed, would  make  the  defendant  liaWe  for  the 
entire  injury  even  though  a  huge  avalanche  of 
waters  were  suddenly  launched  upon  the  stream 
and  hurled  with  irresistible  force  upon  the  em- 
bankment and  culvert  in  question.  Such  is  not 
the  law.  This  is  the  very  highest  possible  degree 
of  care,  greater  even  than  is  required  of  railroad 
companies  in  the  carriage  of  passengers.  The 
correct  doctrine  on  this  subject  was  expressed  in 
the  case  of  the  Pitts.,  Ft.  Wayne,  and  Chicago 
R.  R.  Co.  V.  Gilleland  (6  P.  F.  S.  445),  to  wit: 
A  railroad  company  in  constructing  its  road  and 
works  is  bound  to  bring  to  their  execution  flie 
engineering  knowledge  and  skill  ordinarily 
known  and  practised  in  such  worics.  There  is  ik) 
liability  on  the  part  of  a  railroad  company  for  not 
constructing  a  culvert  so  as  to  pass  extraoidinary 
floods.  On  p.  452,  Agnew,  J.,  delivering  the 
opinion  of  the  Court,  says:  "In  the  present 
case,  then,  if  the  culvert  was  so  unskilfully  and 
negligently  constructed  as  to  be  insufficient  to 
vent  the  ordinary  high  water  of  the  stream,  the 
railroad  company  building  it  would  have  been 
liable  for  the  injury  thereby  caused.  TTie  ap- 
parent facts  indicated  the  duty.  The  stream, 
though  small,  must  find  a  vent  or  overflow  the 
adjacent  land  and  undermine  the  railroad.  Its 
size,  the  character  of  its  channel,  and  the  de- 
clivity of  the  circumjacent  territory  which  forms 
the  water  shed,  indicated  the  probable  quantity 
of  water  to  be  passed  through.  Proper  engi- 
neering skill  should  observe  tl^se  circumstances, 
and  supply  the  means  of  avoiding  the  injm; 
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which  would  result  from  locking  up  the  natural 
flow,  or  ob^nicting  its  passage^  so  as  to  cause  a 
reflux  in  tiroes  of  ordinary  high  water.  Beyond 
this,  prudent  circum^)ection  cannot  be  expected 
to  look,  and  there  is  therefore  no  liability  for 
extraordinary  floods,  those  unexpected  visitations 
whose  comings  are  not  foreshadowed  by  the 
usual  course  of  nature,  and  must  be  laid  to  the 
account  of  Providence,  whose  dealings,  though 
they  may  afflict,  wrong  no  one.**  Here  is  a 
plain,  easily  understood,  and  carefully  stated 
rule  of  duty  and  of  liability.  In  the  main,  the 
Court  below  adhered  to  this  rule,  but  in  the  an- 
swers to  the  plaintiffs  first  and  second  points  they 
went  beyond  it,  and  in  this  there  was  error.  We 
apprehend  that  the  concurring  negligence  which, 
when  combined  with  the  act  of  God,  produces 
the  injury,  must  be  such  as  is  in  itself  a  real  pro- 
ducing cause  of  the  injury,  and  not  a  merely 
fanciful  or  speculative  or  microscopic  negligence 
which  may  not  have  been  in  the  least  degree  the 
cause  of  the  injury.  In  other  words,  if  the  act 
of  God  in  the  particular  case  was  of  such  an 
overwhelming  and  destructive  character,  as  by 
its  own  force,  and  independently  of  tiie  particu- 
lar negligence  alleged  or  shown,  produced  the 
injury,  there  would  be  no  liability  though  there 
was  some  negligence  in  the  maintenance  of  the 
particular  structure.  To  create  liability,  it  must 
have  required  the  combined  effect  of  the  act  of 
God,  and  the  concurring  negligence  to  produce 
the  injury.  The  present  case  affords  a  fair  illus- 
tration of  the  reason  for  this  distinction.  The 
defendant's  witnesses  testified  that  the  force  and 
volume  of  the  water  were  so  very  great  that  it 
would  have  required  one  hundred  and  twenty 
such  culverts  to  pass  it  off.  Hence,  if  the  three 
culverts  were  in  the  most  perfect  condition, 
they  would  not  at  all  have  prevented  the  injury, 
and  therefore  the  fact  that  they  were  somewhat 
obstructed  might  be  quite  immaterial.  If  the  jury 
believed  this  testimony,  it  might  have  had  a 
most  important  bearing  upon  their  verdict,  to 
the  extent  even  of  inducing  them  to  find  in  favor 
of  the  defendant.  But  the  case  was  not  put  to 
them  in  that  way,  and  they  had  no  opportunity 
of  considering  it  in  that  aspect.  For  these  rea- 
sons we  sustain  the  second  and  fourth  assign- 
ments of  error.  The  other  assignments  are  not 
material,  and  are  not  considered. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

Opinion  by  Green,  J. 


Jan.  '80,  183.  Jan.  6, 1881. 

Louchheim  v.  Henzey,  Adm'r. 

Errors  and  Appeals —  Where  no  injury  worked 
by  erroneous  submission  to  jury^  reversal  not 
granted, — Practice. 

"Where  there  is  no  eridence  of  fraud,  it  is  error  to  sub- 
mit the  question  to  the  jury ;  but,  if  it  does  not  appear 
affirmatively  that  the  party  complaining  was  injured  by  ^ 
such  submission,  a  reversal  will  not  be  granted. 

Where  the  Court  below  has  in  the  exercise  of  its  sound 
discretion,  refused  a  new  trial,  this  Court  will  not  review 
such  decision. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Trespass  de  bonis  asportatis  by  Louchheim 
Bros,  against  E.  M.  Gregory  (for  whom  his 
administrator,  J.  G.  Henzey,  was  substituted),  to 
recover  damages  for  an  alleged  unlawful  seizure 
and  sale  by  defendant  as  U.  S.  Marshal  for  the 
Eastern  District  of  Pennsylvania  of  certain  goods 
of  plaintiffs. 

The  facts  of  this  case,  as  proved  at  the  trial, 
were  as  follows :  Louchheim  Brothers  recovered 
certain  judgments  against  one  N.  Kahn  and  issued 
executions  thereon,  under  which  the  sheriff  on 
Jan.  5,  1870,  sold  Kahn*s  stock  of  goods;  the 
goods  were  purchased  at  the  sale  partly  by  plain- 
tiffs and  partly  by  others,  from  whom  plaintiffs 
subsequently  bought.  All  the  goods  were  lefl 
by  plaintiffs  in  the  charge  of  a  son  of  Kahn  for 
sale,  and  to  carry  on  the  business  for  plaintiffs. 
One  of  the  Louchheiras  was  a  son-in-law  of  N. 
Kahn.  Plaintiffs  produced  evidence  tending  to 
show  that  the  defendant  Gregory,  as  Marsnal, 
seized  these  same  goods,  though  described  by  the- 
marshal  in  different  words  from  the  description 
in  the  sheriffs  hand-bill,  and  disposed  of  them. 
This  present  action  was  brought  to  recover  dam- 
ages for  this  seizure.  The  present  was  the  third 
trial  of  the  case;  the  two  prior  trials  had  resulted 
in  verdicts  for  defendant,  which,  on  error,  were 
reversed.  (SeeLouchheimr.  Henzey,  27Sra.  305, 
s.  c,  I  Weekly  Notes,  176,  and  5  Norris,  350, 
s.  c,  5  Weekly  Notes,  552.)  At  the  two  prior 
trials,  the  defendant  had  put  in  evidence  the 
record  of  bankruptcy  procedings  against  the 
above-named  N.  Kahn,  the  defendant  in  the 
judgments  held  by  the  Louchheims,  begun  within 
four  months  of  the  sheriffs  sale  of  his  goods,  and 
some  evidence  of  collusion  between  Louchheim 
and  Kahn ;  and  rested  his  defence  on  this  ground. , 
At  the  present  trial,  defendant  offered  no  evi- 
dence. 

The  Court  charged  the  jury,  iuter  alia,  as  fol- 
lows: "The  questions  are,  (i)  whether  the  title 
was  a  title  which  depended  upon  a  bona  fide  sale, 
or  a  fraudulent  collusion  between  Kahn  and  the 
creditors.    (2)  Whether  the  goods  mentioned  in 
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the  narr.,  or  some  of  them,  were  the  goods  the 
defendant  took  possession  of,  either  directly  or 
indirectly;  and  in  that  event,  you  are  to  find  the 
value  of  the  goods  at  the  time  taken. 

**In  Pennsylvania,  a  man  may  not  collude 
with  creditors  for  the  purpose  9f  defrauding  them. 
If,  from  the  evidence  in  the  cause,  the  jury  are 
satisfied  fraud  exists,  the  sheriflTs  sale  passes  no 
title  to  the  goods  sold  by  him.  It  appears  that 
Louchheim  and  Louchheim  Bros,  were  creditors 
of  Kahn,  and  in  pursuance  of  suits  of  record, 
two  separate  judgments  were  obtained,  and  that 
the  sheriffs  sale  took  place  under  the  executions 
thus  issued.  The  only  evidence  to  affect  the 
question  of  fraud,  is  the  testimony  to  show  how 
that  sale  took  place.  In  the  absence  of  other 
proof,  the  mere  fact  that  the  suit  was  instituted 
by  relatives,  and  that  the  goods  were  purchased 
by  persons  connected  with  Kahn,  is  not  sufficient 
to  destroy  the  sale's  validity.  If  you  can  see 
anything  else  in  the  case,  you  are  at  liberty  to  do 
it.  There  is  no  evidence  of  fraud  submitted, 
which  we  have  a  right  to  look  aty  that  I  can  see; 
but  J  leave  the  question  to  you,  expressing  my 
opinion  as  I  have  a  right  to  do. 

**  Were  the  goods  specified  in  the  narr.  bought 
by  these  plaintiffs?  It  becomes  necessary  to  look 
at  the  evidence  bearing  solely  on  that  point.  If 
they  were  not  the  identical  goods,  of  course  he 
cannot  recover.  If  they  have  a  good  title,  they 
have  the  right  to  the  value  of  the  goods  thus 
taken.  It  is  not  alleged  that  the  plaintiffs,  except 
as  to  one  bill,  bought  the  goods  directly,  but  it 
is  alleged  that  they  bought  them  afterwards  from 
the  persons  who  bought  them.  If  the  jury 
believe  that  fact,  that  part  of  the  case  is  satis- 
fied.    If  not,  the  title  would  fail  at  the  outset.*' 

Verdict  for  plaintiff  for  one  cent  damages,  and 
judgment  thereon.  The  Court  having  refused 
to  grant  a  new  trial,  plaintiff  took  this  writ, 
assigning  for  error  the  submission  by  the  Court 
to  the  jury  of  any  question  of  fraud  or  collu- 
sion invalidating  the  title  of  plaintiff  to  the 
goods  in  question,  and  its  not  charging  the  jury 
that  the  plaintiff's  title  to  the  goods  was  unassailed 
and  made  out  by  the  evidence. 

Geo,  Z.  Crawford,  for  plaintiff  in  error. 

The  Judge,  although  charging  that  there  was 
no  evidence  of  fraud,  erroneously  submitted  the 
question  of  fraud  to  the  jury,  and  told  them  they 
were  at  liberty  to  discover  fraud. 

[Sharswood,  C.  J.  The  verdict  being  for 
plaintiff,  did  not  that  negative  fraud?] 

That  is  illusory.  The  verdict  for  plaintiff  for 
one  cent  is  virtually  a  verdict  for  defendant.  By 
using  the  plaintiff^s  name  for  the  defendant's  the 
jury,  by  a  technicality,  took  the  law  out  of  the 
Court's  province.  It  is  practically  equivalent  to 
a  verdict  that  there  was  fraud  as  to  all  the  goods 
except  one  cent's  worth.   The  defendant  claimed, 


upon  our  evidence,  that  the  goods  seized  by  the 
marshal  were  not  tlie  same  goods  as  had  been 
sold  by  the  sheriff.  This  was  not  so,  but  if  it 
had  been,  it  would  be  fatal  to  the  defendant's 
case,  for  the  allegation  that  the  goods  were  sold 
at  sheriffs  sale  to  the  plaintiff  by  collusion  was 
the  only  foundation  of  the  marshal's  right  to 
seize  them  on  the  ground  of  fraud  in  bankruptcy. 
Moreover,  in  this  trial  the  defendant  did  not 
offer  the  bankruptcy  proceedings  in  evidence, 
and  without  that  evidence  the  marshal  had  no 
status  and  was  a  mere  intruder.  We  were  en- 
titled to  the  value  of  all  the  goods'or  to  nothing. 
The  verdict  was  insensible,  caused  by  the  error 
of  the  Court  in  submitting  the  question  of  fraud, 
and  the  Court  should  have  granted  a  new  trial. 

r./.  Diehl  rwithhim/.  /.  DorcM2S^^  Samuel 
Dickson),  for  aefendant  in  error. 

The  charge  of  the  Judge  was  quite  as  favorable 
as  plaintiffs  could  expect.  The  burden  was  on 
them  to  satisfy  the  jury  that  the  goods  seized  by 
the  marshal  were  their  property,  and  they  failed 
to  do  this.  This  of  course  had  to  be  submitted  to 
the  jury,  and  it  cannot  be  reviewed  here.  The 
verdict  for  plaintiff  negatived  fraud,  but  the  jury 
found  that  the  evidence  did  not  show  any 
damages,  because  the  plaintiff  failed  to  show  that 
the  goods  sold  by  the  marshal  were  the  same 
goods  that  the  plaintiff  had  bought  at  the  sheriff's 
sale,  or  had  other  title  thereto.  Under  the  pre- 
vious opinions  of  this  Court  it  was  unnecessary 
for  us  to  offer  the  bankruptcy  proceedings  in  evi- 
dence. 

January  31,1881.  The  Court.  The  learned 
Judge  below  thought  there  was  no  evidence  of 
fraud  in  the  sheriffs  sale,  yet  submitted  the  ques- 
tion to  the  jury.  This  was  clearly  an  error,  bat 
how  can  we  say  that  the  plaintiffs  were  injured 
by  it  ?  The  jury  found  in  their  favor,  perhaps  a 
verdict  for  a  very  inadequate  amount.  But  it  ap- 
pears that  there  was  a  question  as  to  the  identity 
of  the  goods,  under  which  the  verdict  may  have 
been  right,  which  question  was  submitted  squarely 
by  the  Court  and  without  exception.  However 
wrong  the  verdict  was,  it  is  evident  the  plaintiff 
has  no  remedy  in  this  Court.  He  made  a  motion 
for  a  new  trial  and  was  unsuccessful.  The  Coort 
below  was  the  best  judge  as  to  whether  the  ver- 
dict was  right,  and  it  would  overturn  the  well 
settled  law,  were  we  to  interfere  with  exercise  of 
their  sound  discretion. 

Per  Curiam.    Judgment  aflirmed. 
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Jan.  '80,  97. 


Dutill  V.  Sully* 


January  4,  1881. 


Affidavit  of  defence  law — Executors  and  admin- 
istrators— Sci,  fa,  sur  mortgage — In  a  suit 
against  a  mortgagor  judgment  may  be  obtained 
for  want  of  an  affidavit  of  defence^  notwith- 
standing the  intervefition  of  the  representatives 
of  a  deceased  terre-tenant. 

The  executor  of  a  deceased  terre-tenant,  who  was  upon 
his  own  petition  admitted  to  defend  in  a  suit  by  tlie  as- 
signee of  a  mortgage  against  the  mortgagor,  does  not 
come  within  the  rule  which  declares  that  executors  sued 
upon  contracts  of  their  decedents  are  not  bound  to  file 
an  affidavit  of  defence;  and  in  such  a  case  a  judgment 
for  want  of  an  affidavit  of  defence  against  the  defendant 
is  regular. 

The  heirs  or  devisees  of  a  deceased  terre-tenant,  who 
were  not  made  parties  to  a  suit,  will,  of  course,  not  be 
precluded  by  the  judgment;  they  have,  therefore,  no 
status  to  complain  of  any  irregularity  in  the  proceedings. 

Error  to  the  Common  Pleas  No.  3,  of  Phila- 
delphia County. 

Sophia  H.  Sully,  executrix,  etc.,  issued  a  sci. 
fa.  sur  mortgage  against  Henry  A.  Dutill,  which 
was  returned  **made  known."  After  the  re- 
turn-day, Enos  Snyder,  executor  of  Jacob  E. 
Snyder,  deceased,  presented  a  petition  setting 
forth,  that  Jacob  E.  Snyder  had  died  seised  of 
the  premises  upon  which  the  mortgage  was  se- 
cured, and  asking  to  be  made  a  party  to  the  suit 
pro  interesse  suo,  A  rule  granted  upon  this 
petition,  to  permit  said  Enos  Snyder,  executor, 
etc.,  to  become  a  party  to  the  suit,  was  subse- 
quently made  absolute  by  the  Court.  Snyder 
then  filed  an  affidavit  setting  forth,  that  he  had 
been  made  a  party  to  the  suit,  and  that  being 
sued  in  a  representative  capacity,  he  was  not 
bound  to  file  an  affidavit  of  defence.  The  Court, 
however,  gave  judgment  for  want  of  a  sufficient 
affidavit  of  defence.  Snyder  thereupon  took 
this  writ,  assigning  for  error  the  above  action  of 
the  Court. 

De  F,  Ballon  {Hennershott  with  him),  for 
plaintiff  in  error. 

The  affidavit  of  defence  law  does  not  apply  to 
suits  wherein  executors  are  defendants. 
Leibert  v.  Hocker,  i  M.  263. 
Vandusen  v,  Graham,  I  Weekly  Notes,  103. 
Seymour  v,  Hubert,  3  Weekly  Notes,  423. 

Rowland  Evans  (R,  Z.  Ashhurst  with  him), 
for  defendant  in  error. 

In  Pennsylvania  a  terre-tenant  is  not  a  neces- 
sary party  to  a  suit  upon  a  mortgage. 
Mather  v.  Clark,  i  Watts,  493. 
Mevey's  Appeal,  4  Barr,  80. 

The  authorities  cited  by  the  plaintiff  in  error 
have  no  application,  because  no  judgment  was 
entered  against  any  one  but  Henry  Dutill,  the 
defendant,  who  was  personally  served,  and  failed 
to  file  an  affidavit  of  defence. 


January  17,  1881.  The  Coxjrt.  The  execu- 
tor of  Snyder,  the  terre-tenant,  as  is  alleged,  of 
the  mortgaged  premises,  was  no  party  to  the  pro- 
ceeding, and  had  no  interest  which  entitled  him 
to  intervene.  The  heirs  or  devisees  of  the  terre- 
tenant  not  having  been  made  parties,  will  not 
be  precluded  by  the  judgment  from  showing  that 
the  mortgage  was  not  a  valid  lien  on  the  premises, 
in  an  ejectment  by  the  sheriff's  vendee.  It  is 
clear  that  the  judgment  was  right. 

Judgment  affirmed. 

Per  Curiam. 


€omtttOtt  iPIeas— lah). 


c.  P.  No.  I.  Oct.  2,  1880U 

American  Banking  and  Brokerage  Co. 

(Limited)  v.  Donnelly. 

Promissory  note — Affidavit  of  defence — Allega- 
tion of  fraud — Insufficiency  of  an  affidavit 
which  fails  to  aver  that  certain  stock  for  which 
a  note  was  given  is  worthless ,  nor  any  offer 
to  return  the  stock. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  by  the  holder  against  the  maker  of 
a  promissory  note,  of  which  the  following  i»  a 
copy : — 

^1000.  Philadelphia,  April  9,  i89o. 

Three  months  after  date  I  promise  to  pay  to  the  order 

of  I.  R.  Muffly,  one  thousand  dollars  at without 

deudcation  for  value  received. 

James  Donnelly, 
2032  Columbia  Are. 
Endorsement :  Without  recourse, 
J.  R.  MUFFLY, 

119  So.  4th  St. 

The  affidavit  and  supplemental  affidavit 
averred,  that  the  defendant  believes  and  expects 
to  be  able  to  prove  that  the  plaintiffs  are  not  the 
owners  of  the  note  for  a  valuable  consideration 
before  maturity,  but  that  the  same  still  belongs 
to  the  payee,  and  that  the  suit  is  brought  in  the 
name  of  plaintiffs  only  as  a  cover  to  preclude 
the  deponent  from  setting  up  the  defence  of 
fraud  and  failure  of  consideration  against  the 
payee,  Muffly;  that  the  plaintiffs,  or  one  of 
them,  E.  S.  Records,  was  notified  by  defendant 
that  he  had  a  defence  to  the  note,  subject  to  which 
they  would  take  it;  that  said  note  was  given 
for  5600  shares  of  stock  in  the  Western  Mining 
Co.,  which  Muffly  represented  as  of  great  value, 
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exhibiting  specim^is  of  ore  as  from  the  lands  of 
said  company,  knowing  that  the  lands  were 
entirely  unproductive,  and  that  said  specimens 
were  not  from  such  lands ;  that  it  Mras  part  of 
the  consideration  of  the  note  that  deponent 
should  not  be  called  on  to  pay  it  till  he  should 
be  in  funds  from  the  sale  of  a  property,  as  yet 
unsold,  but  the  note  was  to  be  renewed  from 
time  to  time. 

Sylvester  Gceuitt^Jr,^  for  the  rule.  An  affi- 
davit by  a  defendant  that  he  believes  and  ex- 
pects to  be  able  to  prove  certain  facts  is  not  suf- 
ficient ;  he  must  state  the  grounds  of  his  belief. 
And  also,  an  affidavit  is  not  sufficient  where, 
merely  on  the  defendant's  belief,  it  denies  the 
holder's  title. 

Bank  v.  Gregg  &  Co.,  29  Smith,  386. 

Gowen  v,  McPherson,  32  Leg.  Int.  248. 

Salter  v.  Askin,  I  Weekly  Notes,  388. 

Williams  v,  Harding,  Ibid.  344. 
Nothing  but  clear  evidence  of  knowledge  and 
notice  of  fraud  or  mala  fides  can  impeach  the 
prima  facie  title  of  a  holder  of  negotiable  pap^r 
taken  before  maturity. 

Moorehead  v,  Gilmore,  27  Smith,  124. 

Phelan  t/.  Moss,  17  Ibid.  59. 

Bardsley  v,  Delp,  7  Noriis,  420. 

I^ngg  &  Bro.  V,  Blummer,  Ibid.  518. 
Thos.  /.  Diehl^  contra. 
October  9,  1880.    The  Court.    The  affida- 
vit sets  out  clearly  the  averment  of  fraud  as 
between  the  original  parties,  as  to  the  mine 
itself,  but  it  says  nothing  about  the  stock.     Now 
the  mine  might  be  worthless,  and  yet  the  stock 
have  a  market.    Besides  there  is  no  averment  of 
an  offer  to  return  the  stock  nor  that  defendant 
still  retains  it,  but  there  was  an  averment  by 
counsel,  not  disputed,  that  defendant  had  dis- 
posed of  the  stock  for  a  higher  figure  than  he 
had  paid  for  it. 
Rule  absolute. 
Oral  opinion  by  Peirce,  J. 


C.  P.  No.  2. 


Puller  V.  Bleim. 


June  26,  1880. 


Payment  of  money  into  Court — Attachment  of 
judgment. 

Rule  to  show  cause  why  money  should  not  be 
paid  into  Court,  and  fi.  fa.  stayed. 

A  judgment  in  replevin  for  ^250  had  been  ob- 
tained against  Fuller,  the  plaintiff,  by  the  defend- 
ant, Bleim,  on  May  21,  1880. 

On  June  9,  1880,  an  attachment  execution 
was  issued  from  Court  of  Common  Pleas  No.  3, 
against  Bleim,  defendant,  and  Fuller,  garnishee. 
On  June  15,  1880,  a  writ  of  fieri  facias  issued 
from  Court  of  Common  Pleas  No.  2,  upon  the 
judgment  obtained  May  21,  1880. 


The  judgment  in  the  replevin  suit  had,  upon 
May  21, 1880,  been  marked  to  the  use  of  W.  G. 
Smith. 

Fuller  thereupon  obtained  this  rule. 

Binj,  Z.  Temple^  for  the  rule. 

Peace  J  contra. 

The  Court.    Rule  absolute. 


C.  P.  No.  3.  Jan;  15,  1881. 

Hall  V.  Ritter. 
Affidavit  of  defence  law — Practice —  Withdrawal 

of  pdrt  of  claim  after  filing  of  affidamt  of  de- 

fence. 

Rule  to  show  cause  why  leave  should  not  be 
given  to  the  plaintiff  to  withdraw  from  this  suit 
his  claim  upon  a  certain  due  bill,  without  preju- 
dice to  his  right  to  proceed  for  the  same  in  an- 
other action.  Also  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defence  iqxm  the  le- 
maining  items  of  his  copy  filed. 

Assumpsit  on  two  promissory  notes  and  one 
due  bill,  amounting  in  all  to  I710.35. 

The  affidavit  of  defence  set  up,  inter  aUa, 
that  *'it  was  expressly  understood  and  agreed 
that  the  due  bill,  which  amounts  to  ^304.65,  was 
not  to  be  paid  in  cash,  but  was  to  be  paid  in 
merchandise ;  on  account  thereof  eleven  dollars 
have  been  paid  in  merchandise,  and  I  am  ready 
and  willing  to  pay  the  balance  of  said  due  biU 
according  to  our  agreement." 

Henry  F,  IValton,  for  the  rule. 

The  plaintiff  may  be  allowed  to  withdraw  dis- 
puted items  without  prejudice  to  his  right  to 
bring  another  action  thereon ,  and  take  judgment 
for  the  balance. 

Brightly's  Troubat  &  Haly's  Practice,  {  423. 
Burkhart  v,  Haviland,  7  Weekly  Notes,  486,  521. 
Johnson  v,  Bazin,  4  Ibid.  171. 
Richards  v.  Bislcr,  3  Ibid.  485. 

David  Myers  y  contra. 

The  Court.    Rules  discharged. 


C.  P.  No.  4.  March  21, 1881. 

Lane  v.  Steinmetz. 

Landlord  and  tenant — Right  of  distress — Dis- 

tinction  between  boarder  and  renter  of  room, 

Sur  rule  for  a  new  trial. 

Case,  to  recover  damages  for  an  alleged  illegal 
distraint  aod  sale  of  household  goods. 

On  the  trial,  before  Thayer,  P.  J.,  the  fids 
appeared  as  follows:  On  September  21,  1877, 
the  defendant  leased  to  one  Mrs.  Hodges  the 
premises  at  the  northwest  comer  of  Franklin 
and  Race  Streets  '*  for  a  boarding-house." 

On  May  2,  1879,  ^^^  plaintifif  made  the  fol- 
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lowing  arrangement  with  Mrs.  Hodses:  Mrs. 
Lane,  the  plaintiff,  was  to  live  in  the  house,  fur- 
nish her  room,  pay  Mrs.  Hodges  25  cents  for 
each  meal  she  should  take,  and  also  pay  f  14  per 
month  as  rent  for  her  room.  Very  few  meals 
were  eaten  by  Mrs.  Lane  under  this  arrange- 
ment, but  she  continued  to  rent  the  room  at  I14 
a  month,  getting  her  meals  elsewhere,  or  pre- 
paring them  in  her  own  room. 

On  August  19,  1879,  the  rent  due  by  Mrs. 
Hodges  to  the  defendant  being  in  arrears,  dis- 
traint was  made  upon  the  premises,  and  the  fur- 
niture and  goods  of  Mrs.  Lane,  in  her  own  room, 
were  distrained  upon.  Mrs.  Hodges  having 
fraudulently  removed  her  goods  from  the  prem- 
ises, the  goods  of  Mrs.  Lane  were  sold  under  the 
distress,  notwithstanding  that  she  had  given  no- 
tice to  the  defendants  and  to  the  constable 
making  the  distress  tiiat  the  goods  were  hers, 
and  of  the  arrangement  under  which  she  lodged. 
Thayer,  P.  J., charged,  inter  alia^  as  follows : 
**  If  Mrs.  Lane  only  rented  these  rooms  and  paid 
rent,  the  goods  are  liable  to  distress*  and  the  de- 
fendants were  right  in  what  they  did.  .  .  . 
Mrs.  Lane  says  that  she  rented  these  rooms  at 
so  much  a  month,  and  to  have  meals  at  twenty- 
five  cents  each,  and  fourteen  dollars  per  month 
rent.  This  arrangement  seems  to  have  lasted  a 
very  short  time.  If*  it  ceased  before  the  rent  ac- 
crued, and  she  became  only  a  renter  of  the  room, 
her  goods  were  liable  under  the  distress.  .  .  . 
To  constitute  one  a  boarder  he  must  get  meals 
from  the  keeper  of  the  boarding-house,  that  is,  he 
must  constitute  one  of  the  family  of  the  boarding- 
house  keeper ;  the  goods  of  a  person  in  that  re- 
lation are  exempt  from  the  distress,  but  not  the 
goods  of  a  mere  renter  of  rooms.  * ' 

Verdict  for  defendant.     Plaintiff  obtained  this 
rule  on  the  ground  of  the  alleged  error  in  the 
instructions  above  cited. 
Jenkins^  for  the  rule  cited — 

Thompson  v.  Ward,  L.  R.  6  C.  P.  360. 

Allan  V.  Liverpool,  L.  R.  9  Q.  B.  191. 

Philip  V,  Henser,  L.  R.  3  C.  P.  26. 
Where  the  course  of  the  business  must  neces- 
sarily put  the  tenant  in  possession  of  the  property 
of  his  customers,  it  would  be  against  the  plainest 
dictates  of  honesty  and  conscience  to  permit  the 
landlord  to  use  him  as  a  decoy,  and  poimce  upon 
whatever  is  brought  within  his  grasp,  after 
having  received  the  price  of  the  exemption  in  the 
enhanced  value  of  the  rent. 

Broivn  v,  Sims,  17  S.  &  R.  138. 
The  goods  of  a  bc^uxler  are  not  liable  to  be 
distrained  for  rent  due  by  the  keeper  of  the 
boarding-house. 

Riddle  v.  Welden,  J  Whart.  9. 

Cadwalader  v.  Tinciall,  8  Har.  423. 

Karns  v,  McKinney,  24  Smith,  396. 

Howe  Sewing  Machine  C6«  f.  Sloan,  6  Noiris,  438. 

/.  R.  RhoadSf  contra. 


The  property  of  a  stranger  found  on  the  de- 
mised premises  left  for  no  purpose  of  trade  or 
other  purpose  requiring  protection  as  a  matter 
of  public  policy,  is  liable  to  distress  for  rent.  It 
i^  true  that  a  boarder's  goods  are  exempt  from 
distress. 

Kleber  et  ai.  v.  Ward  <t  al.,  7  Norris,  93. 

Erb  V.  Sadler,  8  Weekly  Notes,  13. 

Jones  V,  Goldbeck,  8  WEEKLY  Notes,  533. 
Tnese  cases  follow  Riddle  v.  Welden  (5  Whar- 
ton, 9),  in  which  case  the  distinction  between 
a  do  order  and  a  subtenant  is  admitted,  and  the 
ground  of  the  exemption  of  the  goods  of  a 
boarder  in  a  public  boarding-house  stated  to  be 
the  public  convenience.  The  boarder  **  pays  for 
lodging,  but  no  rent.^*  Compensation  for  use  of 
his  chamber  is  not  a  "separate  charge,  nor  could 
his  chattels  be  distrained  for  it,  or  anything  be 
recovered  from  him  in  an  action  for  use  and  oc- 
cupation. ;  .  .  He  has  no  interest  or  term 
in  the  place.  .     .    Why,  then,  should  not 

the  public  nature  of  the  house  protect  his  goods 
in  it?**  The  question  whether  Mrs.  Lane  was 
a  boarder  was  properly  left  to  the  jury  as  a  ques- 
tion, of  fact. 


March  23,  1881.    The  Court. 
charged. 


Rule  dis- 


C.  P.  No.  4.  Feb.  12,  1881. 

Bowen  v.  Thornton. 
Practice —  Witnesses — Refusal  to  obey  subpoena 

to  testify  before  an  examiner — Attachment — 

Upon  the  refusal  of  a  witness  to  appear  before 

an  examiner  the  Court  will  issue  an  attach- 

menl. 

Rule  to  show  cause  why  an  attachment  should 
not  issue  against  a  witness  to  appear  before  an 
examiner. 

A  subpoena  had  twice  been  served  upon  the 
witness  (the  defendant),  who  refused  to  appear 
before  the  examiner.  A  certificate  from  the  ex- 
aminer showed  that  several  meetings  had  been 
held,  a  reasonable  time  allowed  for  the  witness 
to  appear,  and  that,  owing  to  his  absence,  it  be- 
came necessary  to  continue  the  case. 

Gangewer^  for  the  rule. 

The  Court.    Rule  absolute. 

[Cf  Assigned  Estate  of  Hulburt,  8  Weekly  Notes, 
254.J 
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©rpjans'  €ourt. 


February  22,  1 881. 

Bauer's  Estate. 

Partition^Act  of  April  14,  183s— Citation  to 
parties  inimtcr  est — Although  the  proper  practice 
is  to  issue  such  a  citation^  this  is  not  essential 
where  the  names  of  the  parties  in  interest  ap- 
pear in  th€  petition^  decree^  and  notices — Pre- 
sumption that  all  requisite  notices  were  given. 
Sur  petition  to  award  a  new  writ  of  partition. 
In  Bauer's  estate  (reported  <7«/^,  336,  q,  v,)  the 
Court  refused  to  enter  a  decree,  that  premises  sold 
by  order  of  Court  under  proceedings  in  partition 
in  1870,  should  be  charged  with  dower. 

Catherine  Bauer,  the  petitioner  above,  now 
presented  a  petition  alleging  that  no  citation 
issued  before  the  award  of  the  inquest  in  the 
partition,  and  consequently  she  was  not  a  party 
thereunto.  The  prayer  was  for  a  citation  on  the 
widow  and  children  of  Augustus  Karstien,  to 
show  cause  why  a  new  writ  should  not  be  awarded, 
so  that  by  further  partition  being  made  between 
said  parties  and  herself,  her  dower  interest  could 
be  thus  secured. 

An  answer  pro  forma  was  filed  by  Elizabeth 
Karstien,  which  set  forth  the  sale  of  the  premises 
to  her  husband,  in  October,  1870,  which  sale 
was  duly  confirmed  by  the  Court,  discharged  from 
all  lien  of  dower,  and  other  encumbrance. 
John  White  andy.  E.  Bowers ^  for  the  petition. 
G.  W,  Arundel,  for  the  respondent,  cited  the 
Act  of  April  14,  183s  (Purd.  Dig.  435,  pi.  147), 
and  urged  that  when  the  name  of  a  party  in  in- 
terest appears  in  a  petition  for  a  partition  as 
directed  by  the  above  Act,  it  will  be  conclusively 
presumed  in  favor  of  the  regularity  of  the  pro- 
ceedings, that  due  and  regular  notice  has  been 
given,  although  not  affirmatively  shown  on  the 
record. 

Richards  v.  Rote,  18  Sm.  253. 
March  5,  1881.  The  Court.  While  it  is 
undoubtedly  the  proper  practice  in  proceedings 
in  partition  to  issue  a  citation  before  awarding  an 
inquest,  it  has  long  been  settled  that  it  is  not 
essential  to  do  so,  and  that  the  partition  is  not 
rendered  invalid  by  reason  of  the  want  of  pre- 
liminary notice  to  tne  parties.  This  was  decided 
so  long  ago  as  Rex  v.  Rex  (3  S.  &  R.  533)  and 
so  recently  as  VensePs  Appeal  (27  Smith,  71). 

It  is  true,  as  pointed  out  by  Judge  Sharswood 
in  Richards  v.  Rote  (18  Smith,  253),  Rexv.  Rex 
was  decided  under  the  old  Acts  of  Assembly, 
while,  since  the  Act  of  14th  April,  1835,  a  par- 
tition will  not  divest  the  interest  of  one  not  named 


as  a  party  in  the  petition,  decree,  and  notices; 
but  it  was  held  in  that  case  that  as  to  parties  who 
are  so  named,  it  is  to  be  conclusively  presumed, 
even  though  not  affirmatively  shown  by  the  re- 
cord, that  all  requisite  notices  were  given ;  and 
hence,  as  afterwards  decided  in  Vensel's  Appeal, 
supra,  as  to  such  parties,  the  mere  fact  that  a 
citation  did  not  issue  is  immaterial. 

In  the  case  before  us,  a  petition  for  partition 
was  filed  by  Henry  A.  Bauer,  in  1869,  in  which 
the  widow  of  the  intestate,  who  is  the  present 
petitioner,  was  named  as  a  party,  and  her  inte- 
rest explicitly  defined,  lliere  was  no  citation, 
but  the  petition  was  set  forth  at  length  in  the  writ 
which  commanded  the  sheriff  to  give  notice  to 
**the  parties  aforesaid."  His  return  showed 
affirmatively  that  such  notice  was  given,  and  that 
the  property,  being  incapable  of  partition,  had 
been  valued  and  appraised  by  the  jurors. 

The  order  of  sale  afterwards  granted,  recited 
that  "  all  of  the  parties  in  interest  had  refused  to 
take  .  .  .  at  the  valuation,  and  agreed  that  the 
order  of  sale  be  made  absolute,"  which  agree- 
ment, the  record  shows,  was  in  writing,  signed 
by  the  widow,  as  guardian  of  two  of  the  liirs, 
though  not  by  her  separately  as  **  widow.** 
The  return  to  the  order  of  sale'  stated  that  the 
premises  now  in  question  were  sold  to  Augustus 
Karstien  for  the  sum  of  J 1330,  and  the  ale  so 
made  was  confirmed  September  8, 1870,  security 
being  ordered  in  double  the  amount  of  purchase- 
money. 

It  is  now  alleged  that  in  making  title  to  the 
purchaser  no  provision  was  made  for  securing  10 
the  widow  her  interest  in  the  purchase-money, 
and  that  the  whole  amount  was  paid  to  the  ad- 
ministrator, by  whom,  under  the  order  of  Court, 
the  sale  was  made.  For  this  reason,  and  because 
of  the  omission  to  issue  a  citation  against  her  be- 
fore the  award  of  the  inquest,  it  is  supposed  that 
the  partition  did  not  affect  her,  and  we  are  asked 
to  award  a  new  writ  in  order  that  further  par- 
tition may  be  made  as  between  her  and  the  pur- 
chaser, and  her  interest  thus  charged  upon  the 
premises  according  to  the  provisions  of  the  Act 
of  Assembly. 

That  this  cannot  be  done  is  clear.  The  par- 
tition already  made  was  a  legal  conversion  which 
bound  the  widow,  and,  as  was  decided  in  Ven- 
sers  Appeal,  supra,  divested  her  interest  so  far 
as  the  right  to  demand  partition  was  concerned 
How  far  the  omission  to  have  the  widow's  inte- 
rest charged  upon  the  premises  can  deprive  her 
of  her  rights,  or  how  far  her  own  actions  nuy 
have  estopped  her  from  asserting  them,  are  ques- 
tions not  before  us.  Her  remedies  for  collection 
are  not  within  the  jurisdiction  of  this  Court. 

Petition  dismissed  at  the  costs  of  the  pe- 
titioner. 

Opinion  by  Penrose,  J. 
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▲BATBMBNT,  of  legacies.  See  Dbcedbkts' 
BsTATEP.     Appeal  of  Tmsteea  of  University,  520, 

ACCORD  AND  8ATI8FACTION.  An  agree- 
ment to  receiye  cash  and  new  notes  for  seyenty-fiye 
per  cent,  of  an  old  note,  in  satisfaotion  of  the  same,  is 
good  as  an  accord  and  satisfaction.  (C.  P.)  Bank  v. 
Huston,  477. 

ACKNCWLEDOBflSNT.    See  Dbbd. 

ACTIONS.  The  mere  issuing  of  process  against 
a  defendant,  and  ito  return  tardevenity  or  nihil  habet^  does 
not  constitute  an  '*  action  depending"  within  the 
meaning  of  the  Act  of  February  24,  1834,  providing 
for  a  writ  of  scire  facias  to  bring  in  the  personal  rep- 
resentatives of  a  deceased  **  party"  to  an  action. 
Machette  v,  Cuyler,  471. 

ACTION  ON  THE  CA8B.  Where  an  act  of 
Tiolenoe  is  committed  by  a  servant  in  the  ordinary 
course  of  his  employment,  but  not  by  the  direct  com- 
mand nor  with  the  assent  of  the  master,  case  and  not 
trespass  is  the  proper  form  of  action  in  which  to  recover 
damages  against  the  master.     Drew  v.  Peer,  S3. 

Where  a  husband  seeks  to  recover  damages  for  an 
act  of  violence  committed  upon  his  wife,  whereby  he 
has  lost  her  company  and  services,  and  suffered  ex- 
pense for  medical  attendance,  case  is  the  proper  form 
of  action.    lb. 

ACTS  OF  AS8BMBL7. 


1713,  March  27. 
1760,  AprU  12.    " 
1772,  March  21. 
1794,  April  22. 
1798,  February  27. 
1804,  January  30. 
1813,  March  22. 
1815,  March  13. 
1824,  February  3. 
1832,  March  15. 
1832,  March  15. 
1832,  March  29. 

1832,  March  29. 

1833,  April  8. 
1833,  April  8. 

1833,  April  9. 

1834,  February  24. 
1834,  April  14. 

1834,  April  14. 

1835,  AprU  14. 

Vol.  IX.-^7 


Limitations.    465. 

Taxes.    561. 

Distress     137, 438. 

Sunday.    200. 

Evidence.     169. 

Taxes.    561. 

Roads.     169. 

Tax  Sales.    321. 

Sheriff's  Sales.    418. 

Orphans'  Court.     380. 

Wills.    207. 

Guardians.    255. 

Partition.    276. 

Wills.     209. 

IntesUtes.    95;  260,  479. 

Justice  of  Peace.     57. 

Decedents'  EsUtes.    275, 471. 

Juries.     113. 

Crimes.    393. 

ParUtion.    276,  516. 


ACTS  OF  ASSEMBLY— Cbn^'mMKf. 

1856,  June  13.  Townships.     389. 

1836,  June  13.  Execution.     398. 

1836,  June  14.  Actions.     131. 

1836,  June  16.  Courts.     380,  386. 

1836,  June  16.  Execution.     398,  603,  545. 

1836,  June  16.  Mechanics'  Liens.     157. 

1839,  July  2.  Elections.     376. 

1840,  October  13.  Orphans'  Courts.    463. 
1842,  July  13.  Evidence.     513. 

'1843,  April  13.  Execution.     398. 

1845,  April  16.  Sheriff's  Sale.    418. 

1846,  March  11.  Municipal  Claims.    41. 
1846,  April  20.  Decedents'  Estates.     55. 
1849,  March  24.  Mechanic's  Lien.     555. 

1849,  April  10.  Execution.    398. 

1850,  April  22.  Ground  Rents.     365. 

1851,  April  3.  Mortgages.    14,  627. 

1851,  April  14.  Decedents'  Estotes.    274,  559. 

1851,  April  14.  Taxes.    377. 

1851,  April  14.  Exemption.     413. 

1851,  April  15.  Negligence.     339. 

1853,  April  14.  Water  Courses.    22. 

1853,  April  27.  Orphans'  Court.    382. 

1854,  February  20.  Partition.     276. 

1855,  April  26.  Negligence.    339,  440. 
1855,  April  27.  Intestates.     95. 

1855,  May  4.  Feme  Sole  Traders.    269. 

1856,  April  21.  Guardians.     255,  564 

1857,  March  14.  Partition.    276. 

1858,  April  21.  Amendments.     198,  511. 

1858,  April  21.  Taxes.    418. 

1859,  April  12.  Building  Associations.    251* 
ia59,  April  15.  Building  Associations.     83. 

1860,  March  29.  Liquors.     170. 

1860,  March  31.  Crimes.     61.  393,  409.     ' 

1861,  May  1.  Trustees.    421. 
1863,  May  6.  Railroads.    291. 

1865,  March  27.  Evidence.     513. 

1866,  March  23.  Municipal  Claims.    98. 

1866,  September  24.  Warehouse  Receipts.    49. 

1867,  April  8.  School  District.    396. 

1867,  April  13.  School  District.    396. 

1868,  April  4.  Railroads.    497. 

1868,  April  9.  Trustees.    421. 

1869,  March  17.  Evidence.     513. 
1869,  April  15.  Physicians.    31. 
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ACTS  OF  A8SEMBL7— Con/i'nuecf. 

18G9,  April  15.  Evidence.     139,  249,  489. 

1870,  March  31.        Taxes.     649. 

1870,  April  9.  Evidence.     489. 

1871,  May  10.  Distress.     104. 
1871,  May  25.            Guardians.     255. 

1871,  June  6.  Streets.    43. 

1872,  April  3.  Licenses.     184. 
1872,  April  9.            Wages.     28. 

1872,  April  10.  Railroads.    291. 

1873,  March  27.        Railways.     233. 

1873,  April  8.  Execution.     559. 

1874,  April  9.  CovLTia.    369,  529. 
1874,  April  24.  €k)al  Companies.     74. 
1874,  April  29.  Corporations.     31. 
1874,  May  23.            Trustees.     110. 

1874,  May  23.  Municipal  Corporations.     198. 

1874,  June  2.  Partnership.     92. 

1875,  April  12.  Licenses.     184. 

1875,  Juno  II.  Mechanics'  I4ens.     385. 

1876,  March  14.         Judgments.     246. 

1876,  April  28.  Beneficial  Societies.     126. 

1876,  May  1.  Partnership.     92. 

1877,  March  24.        Physicians.    31. 

1878,  April  18.  Recorder.     377. 
1878,  May  24.            Rules  of  Court.    386. 

1878,  May  25.  Evidence.    489. 

1879,  May  19.  Attorneys.     145. 
1879,  June  7.             Taxes.     179,  550. 
1879,  June  11.           Amendments.     64. 

1879,  June  11.  Insolvent  Debtors.    47,  513. 

1879)  June  11.  Mortgages.     89,  191. 

1879,  June  11.  Married  Women.    419. 

ACTS  OF  CONORBS8. 

1802,  April  14.  Naturalization.     169. 

1824,  May  26.  Naturalization.     159,  169. 

1872,  June  7.  Naturalization.    96. 

ADMIRALT7.  No  maritime  lien  arises  for  sup- 
plies furnished  to  a  vessel  upon  the  orders  of  the 
charterers.  Such  charterers  are  not  to  be  regarded  as 
the  agents  of  the  owners  for  any  such  purpose.  The 
master  alone  can  pledge  the  vessel  for  supplies,  and  if 
supplies  are  furnished  upon  the  order  of  any  other 
person,  the  supply  man  must  rely  upon  the  credit  of 
the  person  thus  ordering.  (U.  S.  D.  C.)  The  Nor- 
man, 543. 

ADVANCEMENTS.  Distribution  where  shares 
of  legatees  are  subject  to  advancements.  (0.  C.) 
Wolfs  Estate,  260. 

What  words  in  will  construed  to  create  an  advance- 
ment.    See  Will.    Porter's  Appeal,  457. 

AFFIDAVIT  OF  DEFENCE  LAW. 

Although  ordinarily  judgment  cannot  be  entered 
against  an  executor  for  want  of  an  affidavit  of  defence, 
the  executor  of  a  deceased  terre-tenant  who  intervenes 
as  a  party  defendant  cannot  claim  the  benefit  of  this 
rule.     Dutill  r.  Sully,  673. 

A  rule  upon  the  plaintiff  to  produce  his  books  of 
original  entry  for  the  purpose  of  comparison  witll  the 
copy  filed  is  not  a  rule  of  course,  the  defendant  must 
sustain  his  application  by  an  affidavit  that  he  is  in- 
formed or  has  reason  to  believe  that  the  copy  filed  is 
not  a  true  copy.      (C.  P.)      Burton  v,  McCully,  206. 

Upon  an  appeal  from  a- magistrate's  court,  defendant 
is  not  bound  to  file  an  affidavit  of  defence,  unless  the 
plaintiff  puts  something  on  the  record  showing  an  in- 
tention to  ask  for  jud^ent  for  want  of  an  affidavit. 
(C.  P.)     Prichett  V,  Moss,  558. 

TVhat  a  snfflolent  copy.  A  contract  of  surety- 
ship for  the  payment  of  rent  with  an  averment  of  all 
the  substantial  facts  is  sufficient  without  filing  a  copy 
of  the  lease.    (C.  P.)    Loftus  r.  Corles,  333. 


AFFIDAVIT  OF  DEFENCE  l»AW^C<mtimei. 

An  acknowledgment  that  certain  shares  of  building 
association  stock  are  the  property  of  the  plaintiff,  and 
that  they  will  be  paid  in  regular  order  of  notioe,  is  not 
a  sufficient  copy  to  entitle  the  plaintiff  to  judgment 
for  want  of  an  affidavit  of  defence.  (C.  P.)  Kewlin 
V.  Building  Association,  220. 

A  claim  property  bond  in  replevin  is  not  a  sufficient 
instrument.     (C.  P.)     Elliott  v.  Kunzig,  542. 

A  plaintiff  will  not  be  permitted  to  withdraw  a  por- 
tion of  his  claim  without  prejudice  to  his  right  to  pro- 
ceed in  another  action  and  to  take  judgment  for  the 
balance.     (C.  P.)     Hall  r.  Bitter,  574. 

AAdavit,  when  soffloient.  In  an  action  for  rent 
an  affidavit  setting  up  that  the  landlord  by  force  and 
arms  had  ejected  the  tenant.  (C.  P.)  Wliitaker  v. 
Bead,  144. 

In  an  action  upon  a  promissory  note,  an  averment 
that  the  note  was  obtained  from  the  defendant  by  false 
representations,  and  fraudulently  put  into  drcTilation 
is  sufficient  to  prevent  judgment.  Smith  r.  Popular 
LoaA  Association,  168. 

In  an  action  for  liquors  sold,  an  affidavit  that  thej 
were  impure,  vitiated,  and  adulterated  is  aufficient. 
(C.  P.)    Glenn  r.  Keenan,  170. 

What  a  sufficient  denial  of  partnership  relation. 
(C.  P.)     Bank  r.  Castner,  273. 

What  a  sufficient  averment  of  defective  quality  in 
an  action  for  goods  sold  and  delivered.  (C.  P.) 
Badger  v.  McKay,  528. 

What  an  insuf&cient  averment  of  a  set-ofiT.  (C.  P.) 
Devenny  r.  Building  Association,  127. 

What  an  insufficient  averment  of  defect  in  quality. 
(C.  P.)     Roebling  v.  Brown,  170. 

In  an  action  by  a  landlord  against  the  snrety  of  his 
tenant,  an  affidavit  that  at  the  time  when  the  rent  be- 
came due,  there  were  upon  the  demised  premises  goods 
of  sufficient  value  to  pay  the  rent  and  that  the  land- 
lord, although  requested  by  the  surety,  failed  to  dis- 
train, is  insufficient  to  prevent  judgment.  (C.  P.) 
Loftus  r.  Corles,  333. 

In  an  action  upon  a  promissory  note  made  in  New 
York,  an  averment  that  the  notes  included  nsory,  and 
that  under  the  statute  of  New  York,  and  the  decisions 
thereon,  the.  notes  are  void  even  in  the  hands  of  third 
persons,  is  insufficient.     Boughton  r.  Bank,  519. 

An  averment  in  an  affidavit  of  defence  of  the  law  of 
another  State  must  be  made  with  the  same  precisioa 
as  the  averment  of  any  other  fact.     lb. 

In  an  action  upon  a  promissory  note  given  in  pay- 
ment for  stock  sold,  an  affidavit  of  defence  that  the 
stock  was  worthless  is  insufficient  unless  accompanied 
by  an  averment  of  willingness  te  return  the  stock. 
(C.  P.)     American  Banking  Co.  r.  Donnelly,  673. 

Affidavit  of  defence  under  nle  of  Court  in 
Armstrong  County.  A  plaintiff  who  files  a  swoni 
statement  of  the  amount  awarded  him  by  an  auditor 
upon  the  distribution  of  an  estate  in  the  Orphans' 
Court  is  entitled  to  judgment  for  want  of  an  affi<Uivit  of 
defence.    Montgomery  v.  Heilman,  637. 

AQENT.     SeeBvTOBifCB.    PanrciPAL  jjtd  Aokvt. 

AORBEMENT.     See  Cohtract.    • 

AMENDMENT.  A  new  defendant  cannot  be 
substituted  by  way  of  amendment  in  an  action  begun 
by  a  capias.     (C.  P.)     Brittin  r.  Shloss,  610. 

Under  what  circumstances  the  record  may  be  amend- 
ed after  verdici  by  substitution  of  formal  partSss. 
(C.  P.)     Hirst  V.  Randall,  349. 

Surplusage  in  judgment,  when  fbnnal  defects  in,  cto 
be  amended  after  the  removal  of  the  case  to  the 
Supreme  Court.    Hartley  v.  White,  286. 

Where  a  conditional  verdict  and  judgment  for  plain- 
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AMBKDMENT^Continued. 

as  in  ejectment  omitted  to  fix  a  time  for  the  payment 
of  the  sum  upon  which  the  yerdict  was  to  be  released, 
the  Supreme  Court  on  error  amended  the  judgment  hy 
inserting  a  date  before  which  payment  should  be  made. 
Eensinger  i;.  Smith,  Sll. 

A  purely  formal  amendment,  such  as  the  insertion  of 
the  name  of  the  legal  plaintiff  in  a  suit  brought  in  the 
name  of  the  equitable  plaintiff,  may  be  made  even 
though  a  now  suit  would  be  barred  by  the  Statute  of 
Limitations.     Clement  r.  Commonwealth,  131. 

While  a  large  discretion  may  be  exercised  by  the 
Court  below  in  permitting  amendments  to  the  plead- 
ings, yet  such  an  amendment  to  the  narr.  as  substan- 
tially changes  the  cause  of  action,  will  not  be  allowed. 
Royse  v.  May,  104. 

An  amendment  to  correct  an  error  apparent  upon 
the  face  of  a  record  of  the  Orphans'  Court  will  not 
be  allowed  after  the  lapse  of  seven  years,  where  inter- 
vening rights  will  be  affected.  (O.  C.)  Bauer's  Ap- 
peal, 336. 

Under  the  Act  of  April  21,  1858,  a  municipal  claim 
inay  be  amended  at  any  time  before  or  at  the  trial, 
provided  intervening  rights  are  not  thereby  prejudiced. 
Allentown  t;.  Hewer,  108.  (C.  P.)  City  v,  Wagner, 
511. 

The  Act  of  June  11,  1879,  authorizing  the  amend- 
ment of  mechanics'  liens  is  not  retroactive.  Fahne- 
stock  r.  Wilson,  385.     (C.  T.)     Sparr  r.  Walz,  64. 

ANIVUIT7.  An  annuity  charged  on  the  personal 
estate  id  a  gonernl  legacy,  and,  in  case  of  deficiency 
after  payment  of  debts,  expenses,  and  specific  legacies 
to  pay  other  general  legacies,  the  annuity  must  abate 
ratably  with  the  other  general  legacies.  Appeal  of 
the  Trustees  of  the  University,  520. 

APPORTIONMENT  of  mortgage.  See  Mort- 
gage.    Amanda  Martin's  Appeal,  484. 

ARBITRATION.  An  agreement  for  a  reference, 
not  made  a  rule  of  court  by  the  filing  of  the  agreement, 
is  revocable  until  notice  of  the  award  is  given  to  the 
parties  by  the  arbitrators.  (C.  P.)  Uuston  v.  Clark, 
316.  

ARMSTRONG  COUNTT.  See  Affidavit  op 
Depexcb  Law.     Montgomery  v.  lleilman,  537. 

A88IGNMSNT  FOR  THE  BENEFIT  OF 
CREDITORS.  An  insolvent  building  associatio 
cannot  be  wound  up  under  an  assignment  for  the  bene- 
fit of  creditors.  The  members  of  the  association,  though 
quasi  creditors,  are  not  strictly  so,  and  the  equities  of 
all  interests  can  be  best  conserved  by  the  appointment 
of  a  receiver.  (C.  P.)  In  re  National  Savings  and 
Loan  Association,  79. 

Creditors  who  have  lent  money  to  the  grantor  of  real 
estate  upon  the  faith  of  declarations  made  by  his  gran- 
tee that  the  equitable  interest  in  the  land  remained  in 
such  grantor,  may  share  in  the  distribution  of  the  pro- 
coeds  of  sale  of  such  real  estate  by  the  assignee  for  the 
benefit  of  the  creditors  of  the  grantee,  after  payment 
of  the  debts  for  which  the  estate  was  specifically  as- 
signed.   Howry's  Appeal,  362. 

The  commissions  of  an  assignee  for  the  benefit  of 
creditors  upon  a  fund  of  $16,535,  produced  by  the  sale 
of  real  estate,  in  the  absence  of  evidence  of  any  special 
trouble,  were  fixed  at  two  and  one-half  per  cent. 
Brice's  Appeal,  227. 

ASSUMPSIT.  The  rule  that  money  collected  by 
execution,  though  not  lawfully  due,  cannot  be  re- 
covered, does  not  apply  where  the  judgment  on  which 
the  execution  issued  was  subsequently  reversed  on 
writ  of  error,  and  a  second  trial  resulted  in  a  judgment 
for  the  defendant.  In  such  case  assumpsit  wiU  lie  to  re- 
cover themoney  so  paid.  Travellers'  Ins.  Co.  r.  Ueath, 
616. 


ATTACHMENT,  EZECX7TION.  See  Execu- 
tion. 

ATTACHMENT,     FOREIGN.      See    Fobbigx 

A-TT  AC  H  M  B  \  T 

ATTACHMENT    FOR    CONTEMPT.      See 

Courts.  Berlin's  Appeal,  545.  See  Practice.  Bowen 
».  Thornton,  575. 

ATTORNE7-AT-IiAT77',  The  office  of  an  attor- 
ney is  his  property,  and  he  cannot  be  deprived  of  it 
unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land.  To  deprive  him  of  it  summarily  for  the  publica- 
tion of  a  libel  upon  a  man  in  a  public  capacity,  or  where 
the  matter  was  proper  for  public  investigation,  would 
be  an  infraction  of  the  spirit,  if  not  of  the  letter  of 
Art.  1,  §  7  of  the  Constitution.  Ex  parte  Steinman, 
145. 

A  Court  has  the  power,  without  any  formal  com- 
plaint or  petition,  upon  its  own  motion  to  strike  the 
name  of  an  attorney  from  its  roll,  provided  he  is  af- 
forded an  opportunity  to  be  heard  in  his  own  defence, 
lb. 

There  may  be  cases  of  misconduct  not  strictly  pro- 
fessional which  would  clearly  show  a  person  not  to  be 
fit  to  be  an  attorney,  «,  ^.,  theft  or  forgery  ;  but  an 
attorney  cannot,  even  in  such  a  case,  be  summarily 
disbarred  without  a  formal  indictment  and  trial.     lb. 

Attorney  and  Client,  It  is  a  well-settled  prin- 
ciple that  an  attorney  cannot  make  a  profit  out  of  his 
office  to  the  prejudice  of  the  righto  and  iuteresto  of 
his  client.  Hence  where  an  attorney  buys  a  title  out- 
standing or  adverse  to  that  as  to  which  he  has  been 
consulted  or  employed,  he  buys  for  the  client,  if  thd 
client  should  elect  to  take  it.  (C.  P.)  Lockhard  v, 
McKinley,  11.  (U.  S.  S.  C.)  Humphrey  v.  Baker, 
13. 

A  commission  of  two  per  cent,  is  a  reasonable  figure 
for  the  collection  of  a  mortgage  of  $2000,  where  the 
terre-tenant  is  a  widow  with  a  large  family  dependent 
upon  her.     (C.  P.)     Landis  v.  Aldrich,  192. 

There  is  no  definite  standard  of  commission  for  the 
collection  of  a  mortgage.  In  this  case,  a  fee  of  $150 
was  allowed  npon  a  mortgage  of  $4000.  (C.  P.)  Reed 
V.  Worthington,  192. 

Upon  a  judgment  for.  |2600  by  warrant  of  attorney 
containing  the  clause,  *  *  with  attorney's  fees  for  collec- 
tion," most  of  the  debt  was  paid  voluntarily,  and  the 
judgment  was  opened,  and  went  to  a  jury  upon  a  oon- 
testod  payment  of  |192.  The  jury  decided  in  favor 
of  the  plaintiff,  and  the  Court  upon  a  reserved  point 
allowed  $103  attorney's  oommission  on  $2600,  accord- 
ing to  a  fee  bill  agreed  npon  by  members  of  the  bar : 
Held,  that  this  was  not  excessive,  as  there  was  litiga- 
tion, and  the  labor  of  counsel  would  have  been  no 
greater  had  the  verdict  been  for  the  whole  face  of  the 
judgment.     Imler  v.  Imler,  196. 

AUTHOR.  The  performance  of  an  nncopy righted 
opera  on  the  stage  is  not  a  publication,  and  gives  no 
right  to  print  the  music  from  memory  or  otherwise. 
(C.  P.)    Gilbert  r.  Bacher,  14 

BAIIi  IN  ERROR.  A  recognizance  of  bail  In 
error,  defective  in  form,  may  derive  validity  from  the 
consent,  expressed  or  implied,  of  the  parties  intended  to 
be  effected  by  it.    Allen  t;.  Kellam,  93. 

The  reoogniiance  may  be  sustained  as  a  voluntary 
personal  contract,  based  on  sufficient  oonsideration, 
and  if  there  be  an  election  to  accept  one  defective,  and 
treating  it  as  valid,  to  forbear  to  proceed  by  execution 
pending  the  writ  of  error,  neither  the  principal  nor  the 
surety  can  evade  liability  on  the  ground  of  the  defect, 
lb. 

But  to  treat  the  recognizance  as  a  nullity,  by  issuing 


Digitized  by 


Google 


580 


INDEX. 


BAIL  IN  ERROR— Conh'nuec/. 

execution  and  proceeding  as  if  it  had  not  been  given, 

constitutes  a  good  defence  to  an  action  upon  it.     lb. 

An  action  of  debt  upon  the  bond  of  bail  in  error 
should  be  brought  in  the  Court  where  the  original 
judgment  was  obtained.  (C.  P.)  Lukens  v.  Bryson, 
640. 

Approval  of  bail  in  error,  when  vacated.  See  Ebbobs 
AND  Appeals.    Kaufman  r.  Hirsch,  347. 

BAILMBNT.  In  general  terms,  a  bailment  is  the 
deliver/  of  goods,  or  any  other  species  of  personal 
estate  for  use,  keeping,  or  on  some  other  trust,  where 
the  general  property  does  not  pass.  Krause  v.  Com- 
monwealth, 61. 

A  delivery  of  chattels  upon  a  sale  made  on  condition 
that  the  title  shall  pass  on  the  payment  of  the  pur- 
chase-money at  a  future  day,  does  not  constitute  a  bail- 
ment, but  vests  in  the  transferree  a  conditional  title, 
lb. 

Difference  of  rights  of  innocent  purchasers  and  cred- 
itors towards  chattels  held  under  bailment  and  under 
conditional  sale,  explained.     lb. 

Liability  of  bank  for  loss  of  securities  left  with  it  for 
safe  keeping  as  a  bailee  without  hire.  See  Banks  and 
Banking.     Comp  v.  Carlisle  Deposit  Bank,  453. 

See  Common  Cabbiers. 

B  ANKRUPTCT.  Where  one  who  conveys  lands 
for  the  purpose  of  defrauding  creditors,  is  subse- 
quently iidjudicated  a  bankrupt,  the  assignee  in  bank- 
rupt alone  can  institute  proceedings  to  set  aside  the 
fraudulent  conveyance,  and  if  he  neglects  to  institute 
such  proceedings  for  two  years  after  his  appointment, 
the  title  of  the  grantee  becomes  indefeasible.  Creditors 
of  the  bankrupt,  whose  debts  were  contracted  after  the 
bankruptcy,  have  no  standing  to  attack  the  convey- 
ance.    (0.  C.)    Connell's  Estate,  406. 

BANKS  AND  BANKING.  A  bank  having 
opened  a  deposit  account  with  a  customer  in  the  usual 
manner,  cannot,  in  the  absence  of  any  claim  by  a  third 
party,  refuse  to  pay  over  on  demand  the  balance  stand- 
ing to  the  credit  of  the  account,  on  the  ground  that  the 
moneys  deposited  were  not  the  property  of  the  deposi- 
tor, but  belonged  to  a  third  party,  against  whom  the 
bank  claimed  a  right  of  lien  or  set-off  for  an  indebted- 
ness due  by  the  latter  to  the  bank.  First  Nat.  Bank 
of  Lock  Haven  v.  Mason,  265. 

When  a  bank  has  extended  its  credit  to  a  depositor 
by  discounting  his  note,  but  learns  of  his  insolvency 
before  payment,  or  notice  of  any  checks  drawn  upon 
the  fund,  the  bank  may  withdraw  the  credit  upon 
tendering  the  depositor  the  consideration,  t.  e.,  the 
notes  and  the  amount  of  the  discount.  Dougherty  v. 
Central  National  Bank,  1. 

In  case  of  the  insolvency  of  the  borrower  before  ac- 
tual payment  of  the  money  by  the  lender,  an  equitable 
right  analogous  to  the  doctrine  of  stoppage  m  trarmtu 
may  be  exercised  by  the  lender.     lb. 

Where  a  bank  depositor  dies  insolvent,  the  bank 
cannot  set  off  against  the  amount  standing  to  the  credit 
of  decedent,  a  note  of  the  decedent  discounted  by  the 
bank  in  his  lifetime.  (C.  P.)  Shoemaker  v.  Bank, 
420. 

A  bank  is  responsible  for  the  safe-keeping  of  the 
mon^  of  a  depositor,  and  it  cannot  set  up  the  fraud  of 
its  own  officers  as  an  answer  to  demand  for  repayment. 
Steckel  t;.  First  Nat.  Bank  of  AUentown,  17. 

The  cashier  is  the  executive  officer  of  a  bank,  and 
authorized  by  the  nature  of  his  office  to  receive  money 
on  deposit ;  after  receiving  it  no  trick  or  fraud  on  his 
part,  by  means  of  which  the  money  passes  to  a  firm  in 
which  the  bank  officers  are  largely  interested,  can 
relieve  the  bank  from  its  liability.    Ziegler  v.  Bank,  19. 


BANKS  AND  BANKINO— Con/tntfof. 

In  an  action  by  a  bank  upon  a  promissory  note,  evi- 
dence is  admissible  that  the  note  was  procured  frooi 
the  defendant  by  fraud  on  the  part  of  the  bank  offi- 
cers under  the  following  circumstances:  that  the  de- 
fendant went  to  the  bank  to  receive  payment  of  a  cer- 
tificate of  deposit ;  that  when  the  money  was  paid,  he 
signed  a  paper  represented  by  the  bank  officer  to  be  t 
a  receipt  for  the  money,  but  which  afterwards  turned 
out  to  be  the  note  upon  which  suit  was  brought.  Resh 
V,  Bank,  21. 

What  a  sufficient  ratification  of  unauthorized  acta  of 
a  bank  president.     Winton  r.  Little,  37. 

Where  bonds  are  left  at  a  bank  for  safe-keepiiig 
without  hire,  the  depositor  taking  a  receipt  stipolat- 
iiig  that  the  deposit  was  made  at  his  risk,  the  bank  is 
not  liable  for  their  loss  by  the  dishonesty  of  the  cashier, 
even  though  it  appear  that  the  bank  was  in  the  habit 
of  detaching  the  interest  coupons,  forwarding  them  for 
(!olIection  to  corresponding  banks,  and  by  so  doing  ob- 
taining a  temporary  credit  at  such  banks,  upon  whioii 
interest  was  allowed.     Comp  v.  Carlisle  Bank,  453. 

Evidence  of  loose  declarations  made  by  the  cashier 
at  the  time  of  giving  the  receipt  as  to  the  safety  of  the 
bonds  is  not  admissible  to  vary  the  effect  of  the  written 
receipt.     lb. 

National  Banks.  Keal  estate  security  may  be  taken 
by  a  national  bank  for  present  or  future  advanoei. 
Winton  r.  Little,  37. 

Usurious  interest  actually  received  by  a  national 
bank  in  the  renewals  of  a  series  of  notes  cannot  be  set 
off  in  a  suit  brought  by  the  bank  on  the  last  renewil 
note  in  the  series.  The  forfeiture  of  the  interest  only 
occurs  where  illegal  interest  has  been  stipulated  fi»r 
but  not  paid.  National  Bank  of  Fayette  v,  Dusfaane, 
472. 

The  only  remedy  of  the  defendant  is  by  an  action  of 
debt  against  the  bank  under  the  National  Bank  Act  to 
recover  the  penalty  therein  prescribed.     lb. 

Where  the  pledgee  of  stock  has  the  shares  transferred 
into  his  name  upon  the  books  of  tlu.  company  he  is  lit- 
ble  for  all  assessments  made  upon  stockholders  in  the 
event  of  the  bank  becoming  insolvent.  But  where  the 
stock  is  put  into  the  name  of  a  third  person  to  hold  for 
benefit  of  the  pledgor  and  pledgee,  this  liability  does 
not  attach.  (U.  S.  C.  C.)  Anderson  r.  Philadelphia 
Warehousing  Co.,  262. 

Where  the  stock  is  transferred  into  the  name  of  the 
president  of  a  corporation  pledgee,  the  question  should 
be  submitted  to  the  jury,  whether  such  oorporation 
consented  to  beoome  shareholders,  and  whether  th« 
transfer  to  their  president  was  with  the  understand- 
ing that  it  should  be  a  transfer  to  them,  or  was  sub- 
sequently recoirnized  by  them  as  such  transfer.     lb. 

Taxation  of  Banks.  See  Taxes  avid  Taxatiot. 
Lackawanna  v.  First  Nat.  Bank  of  Scranton,  549. 
Truby*8  Appeal,  650. 

BBNEFICIAL  BOCZBTIBS.  A  member  of  an 
unincorporated  beneficial  society  cannot  maintain  an 
action  for  benefits  against  the  officers  of  such  society. 
Tlie  effect  of  the  Act  of  April  28,  1876,  is  simply  to 
exonerate  the  members  from  individual  liability,  and 
to  confine  the  execution  to  association  property.  An 
action  at  law  is  still  maintainable  against  the  mem- 
bers as  copartners  with  a  liability  thus  limited.  (C.  P.) 
Kurz  V,  Eggert,  126. 

See  Stock  Bxchanoe. 

BILL8  AND  NOTE8.  Parol  evidence  is  ad- 
missible to  show  that  the  maker  of  a  promiseoiy  note 
was  induced  to  sign  it  under  a  belief  caused  by  the 
representations  of  the  payee,  that  the  note  was  a  rr 
oeipt  for  money  paid.    Resh  v.  Bank,  21. 
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The  moral  obligation  of  a  married  woman  to  repay 
money  borrowed  by  her,  is  a  saffioient  consideration 
for  a  note  given  by  a  third  person  to  secure  such  in- 
debtedness.    Leonard  t^.  Dnffin,  155. 

One  who  accepts  a  draft  as  treasurer  is  not  liable 
personally,  if  the  holder  of  the  draft  knew  that  the 
Intention  of  the  parties  was  that  the  defendant  was 
not  personally  to  be  liable.  (C.  P.)  German  v. 
Hoodie,  221. 

In  a  suit  against  the  indorser  of  a  promissory  note, 
in  order  to  prevent  judgment  for  want  of  a  sufficient 
affidavit  of  defence,  it  is  enough  for  the  affidavit  to 
show  that  the  defendant's  indorsement  was  obtained 
by  misrepresentation,  and  that  the  note  was  negoti- 
ated in  fraud  of  his  rights.  Smith  v.  Popular  Build- 
ing Association,  168. 

Judgment  for  want  of  an  affidavit  of  defence  will  not 
be  entered  against  one  who  signs  upon  the  face  of  a 
note  below  the  maker  adding  to  his  name  the  word 
**  indorser.'*     (C.  P.)     Schwenk  v,  Yost,  16. 

The  payees  of  a  check  are  not  purchasers  for  value 
of  negotiable  paper  so  as  to  prevent  the  bank  upon 
-which  the  check  is  drawn  from  exercising  a  quasi  right 
of  stoppage  in  transitu  upon  the  proceeds  of  a  note  of 
the  drawer  of  the  check  constituting  the  only  money 
in  bank  to  his  credit.  Dougherty  v.  Central  National 
Bank,  1. 

What  not  sufficient  averment  of  New  York  usury 
law  in  an  affidavit  of  defence  to  a  suit  upon  a  promis- 
sory note  made  in  New  York.  See  Affidavit  of  Dk- 
VE2XCS  Law.     Boughton  v.  Bank,  519. 

Usurious  interest  received  by  national  banks  upon 
a  series  of  renewal  notes,  effect  of.  See  Banks  amd 
Bakkiho.     Bank  v.  Dushane,  472. 

BILL  OF  PARTICULARS,  when  demandable 
in  criminal  case.  See  Cbiubs.  Williams  t;.  Common- 
wealth, 113. 

See  Practice. 

BILL  OP  RBVIB'W.     See  Orphahs'  Coitrt. 

BILLIARD  TABLBS,  tax  on.  See  Taxes. 
(C.  P.)     Albrecht  v.  Lane,  377. 

BOND.  In  an  action  upon  a  bond  for  $1000,  a 
narr.  laying  the  damages  at  $1200  is  not  demurrable. 
A  sum  sufficieilt  to  cover  interest  may  be  claimed  in 
addition  to  the  penal  sum  of  the  bond.  (C.  P.) 
Commonweath  v.  Lynd,  610. 

Separate  suits  in  the  name  of  the  Commonwealth 
may  be  maintained  against  the  principal  and  each  of 
the  sureties  upon  the  official  bond  of  a  prothonotary. 
The  Act  of  June  14,  1836,  only  prohibits  the  bringing 
pf  separate  suits  oy  different  plaintiffs  upon  the  same 
bond.     Clement  v.  Commonwealth,  131. 

Where  a  suit  upon  an  official  bond  has  been  brought 
in  the  name  of  the  equitable  plaintiff,  the  name  of  the 
Commonwealth  as  legal  plaintiff  may  be  brought  in 
by  amendment,  even  though  at  the  time  of  the  amend- 
ment, the  original  cause  of  action  would  have  been 
barred  by  the  statute.     lb. 

A  corporation  which  issues  a  coupon  bond  is  in  the 
position  of  a  maker  of  a  promissory  note,  not  of  the 
drawer  of  a  check  or  bill  of  exchange.  There  is  no 
obligation  upon  the  holder  to  demand  payment  within 
a  reasonable  time.  Williamsport  Gas  Co.  v.  Pinker- 
ton,  97. 

Wliether  municipal  bonds  issued  without  the  filing 
of  the  statement  required  by  the  Act  of  April  20,  1874, 
§  2,  are  illegal,  not  decided.  Matthews  v,  Scranton, 
607. 

BROBIBR.     See  Stock  Exoharob. 

BUILDING  ASSOCIATION.  Building  asso- 
ciations chartered  under  the  general  Act  of  April  16, 


BUILDING  ASSOCIATION— Cona'nuec/. 
1859,  must  comply  in  all  their  operations  with  the 
provisions  of  that  Act ;  they  are  required  to  loan 
moneys  lawfully  in  the  treasury  to  the  highest  bidder, 
in  open  competition,  at  a  stated  monthly  meeting; 
they  are  not  permitted  to  borrow  money  from  banks 
or  others  for  the  purpose  of  loaning  it  to  members  at 
interest  in  excess  of  six  per  cent.,  nor  can  they  fix  a 
minimum  rate  of  premium  below  which  they  will  not 
receive  bids.     Stiles's  Appeal,  83. 

But  a  borrowing  stockholder  cannot  complain  of  the 
action  of  the  association  in  this  respect  unless  he  is 
injured  by  it,  hence,  if  no  bid  was  refused  the  bor- 
rower because  it  was  below  the  minimum  rate,  but 
the  loan  was  awarded  to  him  upon  a  bid  made  by  him- 
self alone,  or  in  consequence  of  competition  with  other 
bidders,  at  a  premium  above  the  minimum,  he  was 
not  injured  by  the  fact  that  an  illegal  rule  had  been 
established,  and  he  is  liable  for  the  premium  so  bid. 
(C.  P.)    Orangeville  Savings  Fund  v.  Young,  251. 

What  not  a  sufficient  averment  of  set-off  in  an  ac- 
tion upon  a  building  association  order.  (C.  P.)  De- 
venney  v.  Building  Association,  127. 

Payments  on  stock  assigned  as  collateral  security 
for  a  building  association  mortgage  are  not  ipso  facto 
payments  on  the  mortgage.  Economy  Building  Asso- 
ciation V.  Hungerbuehler,  218. 

When  such  payments  have  been  credited  to  the 
general  account  of  the  mortgagor,  the  testimony  of  the 
officers  of  the  association  that  they  considered  the 
payments  as  upon  account  of  the  mortgage,  is  not  ad- 
missible to  prove  that  fact.    lb. 

When  a  married  woman  having  given  a  mortgage  to 
a  building  association  does  not  set  up  her  coverture  as 
a  defence  to  the  premiums  contracted  for,  her  next  of 
kin  after  her  death  will  not  be  permitted  to  do  so. 
(C.  P.)    Building  Association  v.  Roan,  15. 

An  insolvent  building  association  cannot  be  wound 
up  under  an  assignment  for  the  benefit  of  creditors. 
In  order  to  secure  a  fair  and  equitable  distribution  of 
its  assets,  among  those  entitled  to  receive  them,  a  re- 
ceiver should  be  appointed.  (C.  P.)  In  re  Assigned 
Estate  of  National  Building  Association,  79. 

BT^-LA W.  A  by-law  inconsistent  with  the  con- 
stitution of  an  unincorporated  society  is  void.  (C.  P.) 
Powell  r.  Abbott,  231. 

CATCHING  BARGAIN.     See  Fraud. 
COLLATBRAL  SBCURITIES.     See  Debtor 

AHD  CREDrrOR. 

COMMISSIONS.  See  Attornbt-at-Law.  As- 
siaifMBifT  FOR  Benefit  of  Creditors.  Decbdekts'  Es- 
tates. 

COMMON  CARRIBR.  Where  a  common  car- 
rier wrongfully  refused  to  deliver  goods  to  the  assignee 
of  a  bill  of  lading,  the  measure  of  damages  is  the 
difference  between  the  price  at  which  such  assignee 
sold  them  at  the  time  when  the  goods  ought  to  have 
been  delivered,  and  the  price  realized  at  a  sale  after 
the  delayed  delivery.  (U.  S.  C.  C.)  Schmidt  v.  The 
Pennsylvania,  361. 

The  duty  of  a  carrier  to  its  passengers  is  to  use  the 
greatest  possible  care,  hence  to  enable  a  passenger  to 
recover  for  injuries  from  a  company,  whose  train  came 
into  collision  with  the  car  upon  which  he  was  travel- 
ling, it  must  appear  that  the  carrier  company  did  not 
fail  in  its  duty  to  him.  Phila.  &  ReadSng  B.  R.  Co.  v. 
Boyer,  497. 

The  driver  of  a  horse  car,  whose  tracks  cross  a 
steam  road  at  grade,  is  bound  to  "  stop,  look,  listen," 
and  use  whatever  other  precautions  were  reasonably 
in  his  power.     His  carelessness  in  this  regard  is  not 
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excused  by  the  failure  of  the  flagman  of  the  steam  road 

to  give  proper  notice  of  an  approaching  train.     lb. 

An  ordinance  of  the  city  of  Philadelphia  providing 
that  the  conductors  of  all  passenger  railway  oars  shall 
in  passing  a  steam  road  at  grade,  cross  the  track  in 
advance  of  their  car,  does  not  apply  to  cars  having  no 
conductor,  and  attended  only  by  a  driver.    lb. 

A  boy  permitted  by  a  conductor  of  a  train  to  ride 
upon  the  cars  free  of  charge  for  the  purpose  of  selling 
newspapers  is  not  a  passenger,  and  if  he  is  killed 
while  on  the  train,  no  action  can  be  maintained  against 
the  company  for  his  death.  He  is  simply  a  trespasser, 
to  whom  the  carrier  owes  no  duty.  Duff  r.  Allegheny 
Valley  R.  R.  Co.,  604. 

Standing  upon  the  step  of  a  front  platform  of  a 
crowded  passenger  railway  car,  with  the  implied  as- 
sent of  the  conductor  and  driver,  is  not  per  se  con- 
tributory negligence.  Germantown  P.  R.  W.  Co.  v. 
Walling,  467. 

Where  the  measure  of  duty  on  the  part  of  a  pas- 
senger is  ordinary  and  reasonable  care,  and  the  stand- 
ard shifts  with  the  circumstances  of  the  case,  the 
question  of  contributory  negligence  is  for  the  jury. 
lb. 

A  passenger  railway  is  not  liable  for  injuries  to  a  boy 
injured  while  attempting  to  jump  upon  a  **  dummy" 
train,  even  though  they  fail  to  stop  at  his  signal. 
(C.  P.)     Coller  r.  Frankford  and  S.  R.  W.  Co.,  477. 

The  fact  that  the  boy  was  invited  to  jump  on  by  a 
brakeman  does  not  alter  the  case.  Such  an  invitation 
was  beyond  the  brakeman's  authority,  and  does  not 
bind  the  company.    lb. 

Where  injury  to  a  passenger  results  from  defective 
track,  cars,  machinery,  or  motive  power,  there  is  a 
presumption  that  the  carrier  has  been  negligent.  But 
no  such  presumption  arises  when  the  passenger  is  in- 
jured by  the  act  of  a  third  person,  over  whom  the  car- 
rier has  no  control.  In  such  a  case,  in  order  to  render 
the  carrier  liable,  his  negligence  must  be  affirmatively 
proved.     Federal  Street  P.  R.  W.  Co.  v,  Gibson,  633. 

Where  a  passenger  on  a  ferry  boat  is  thrown  down, 
and  injured  by  the  boat  striking  the  wharf  with  vio- 
lence, the  company  is  liable,  and  in  a  case  where  the 
lower  end  of  a  fibula  was  fractured,  and  an  ankle- 
joint  sprained,  $3200  was  awarded  by  a  referee  as 
reasonable  damages.  (C.  P.)  Monaghan  t;.  Perry  Co., 
368.     (Affirmed.    See  10  W.  N.  C.  46.) 

See  Negligence. 

CONDITION.  A  condition  in  restraint  of  mar- 
riage attached  to  a  bequest  in  favor  of  a  widow  is  in 
terrorem  and  void  ;  but  the  condition  is  validated  by  a 
limitation  over  on  event  of  remarriage,  for  such  a 
limitation  shows  that  the  condition  was  not  intended 
as  a  menace,  but  as  the  basis  of  a  distinct  gift.  Bon- 
bright's  Appeal,  476. 

Such  a  limitation  over  is  none  the  less  valid  because 
to  one  upon  whom  the  law  itself  casts  the  property.  lb. 

CONFLICT  OF  JURISDICTION.  SeeCouBTS. 

CONFLICT  OF  LAWS.  The  laws  of  another 
State,  a  member  of  the  Union,  must  be  proved  as  mat- 
ters of  fact.  The  Courts  will  not  take  judicial  notice 
of  them.   Boughton  v,  American  Exchange  Bank,  619. 

CONSTITUTION    OF  PENNS7LVANIA. 

Art.  I.  §  7,  147. 

Art.  I.  §  9,  613. 

Art.  III.  §  2r,  339. 

Art.  V.  §  5,  869,  529. 

Art.  VII.  §  1,  113. 

Art.  VIII.  §  9,  113. 

Art.  IX.  §§  1,  2,  549,  660. 

Art.  IX.  §  8,  241. 

Art.  XVI.  §  8,  22. 


CONSTITUTIONAL  LA^W.  The  oonstitii. 
tionality  of  the  Act  of  April  22,  1794,  known  as  the 
Sunday  law,  is  now  not  open  for  argument.  Seventh 
Day  Baptists  are  as  much  subject  to  its  provisions  as 
other  citizens.    Waldo  r.  Commonwealth,  200. 

The  Act  of  June  11,  1879,  relating  to  the  examina- 
tion of  insolvent  debtors  is  unconstitutional,  because 
upon  its  face  it  proposes  to  force  a  debtor  to  forego  his 
constitutional  right  under  Art.  I.  §  9  of  the  Constitn- 
tion,  of  not  being  compelled  to  give  evidence  which 
might  render  him  liable  to  a  criminal  prosecution. 
Horstman  v.  Kaufinan,  613. 

To  deprive  an  attorney  summarily  of  his  office  for 
the  publication  of  a  libel  on  a  man  in  a  public  capa- 
city would  be  an  infraction  of  Art.  I.  §  7  of  the  Con- 
stitution, which  guarantees  an  immunity  from  pun- 
ishment in  all  cases  where  the  fact  that  publication 
of  the  alleged  libel  was  not  maliciously  or  negligently 
made  shall  be  established  to  the  saUsfkotion  of  the 
jury.    Ex  parte  Steinman,  146. 

The  Acts  of  May  6,  1863,  and  April  10,  1872,  pun- 
ishing the  sale  of  railroad  tickets  by  nnauthoriied 
persons  are  not  unconstitutional,  but  are  a  proper  ex- 
ercise of  the  police  power  of  the  State.  (Q.  S.)  Com- 
monwealth V.  Wilson,  291. 

These  Acts  do  not  trench  upon  the  power  of  Congress 
to  regulate  inter-state  commerce,  nor  do  they  impair 
the  obligation  of  any  contract.     lb. 

A  statute  will  not  be  held  unconstitutional  if  it  ad- 
mit of  an  interpretation  not  in  conflict  with  the  Con- 
stitution. Hence  the  Act  of  June  11,  1879,  authorii- 
ing  the  amendment  of  mechanics'  claims  is  held  not 
to  be  retroactive.    Fahnestock  v.  Wilson,  885. 

An  Act  of  Assembly  requiring  a  county  to  pay  the 
personal  debt  of  its  ex- sheriff,  contracted  for  the  food 
of  jail  prisoners,  is  void.    Faas  v,  Warner,  412. 

Assessments  for  the  expenses  of  draining  meadow 
lands  upon  Greenwich  Island  cannot  be  enforced  bj 
distress  against  the  goods  of  a  tenant  of  the  land 
against  which  the  assessment  is  made,  who6e  tenancy 
began  after  the  assessment  was  laid.  (C.  P.)  Maynes 
r.  Rutherford,  221.    Rutherford  v,  Haynes,  6C1. 

A  tax  laid  for  a  private  purpose  is  unconstitutionaL 
lb. 

Since  the  adoption  of  the  Constitution  of  1874,  an 
action  for  consequential  damages  may  be  maintained 
against  a  corporation  for  acts  done  in  the  exercise  of 
the  right  of  eminent  domain.  Reading  v.  Althonse, 
22. 

Where  a  municipal  corporation  appropriates  the 
water  of  a  stream  for  municipal  purpoees,  it  beccmei 
liable  to  all  persons  damaged  by  the  diversion  of  the 
stream.     lb. 

Under  Art.  III.  §  21,  of  Che  Constitution,  which  pro- 
vides that  in  oases  of  death  caused  by  n^ligenoe  the 
right  of  action  shall  survive,  no  right  of  action  sur- 
vives to  the  personal  representatives  of  the  deceased,  bnt, 
in  the  absence  of  new  legislation,  the  right  of  action 
is  vested  in  the  relatives  who,  by  the  Act  of  April  26, 
1855,  were  entitled  to  sue.     Books  r.  Danville,  339. 

Qft<Ere,  Whether  the  ^ot  of  April  4,  1868,  limiting 
the  pecuniary  liability  of  railroad  companies  for  negli- 
gently causing  death  can  be  taken  advantage  of  bj  a 
corx)oration  which  never  formally  accepted  its  provi- 
sions.    Phila.  and  Reading  Railroad  Co.  r.  Boyer,  497. 

Quoerey  The  effect  of  Art.  III.  §  21,  of  the  Constitn- 
tion  of  1874,  upon  the  Act  of  April  4,  1868.     lb. 

The  second  clause  of  Art.  IX.  §  8,  of  the  Constitu- 
tion prohibits  the  creation  of  a  new  municipal  debt  of 
the  increase  of  an  existing  debt  of  more  than  two  per 
cent,  of  the  assessed  property  valuation  unless  anther- 
ized  by  a  public  vote.    It  does  not  prevent  monieipal 
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officers  from  increasing  existing  or  creating  new  in- 
debtedness to  an  amount  less  than  two  per  cent,  with- 
out a  public  vote,  provided  the  extreme  limit  of  seven 
per  cent,  be  not  exceeded.  Pike  County  v,  Rowland, 
241. 

The  Act  of  March  31,  1870,  providing  for  the  pay- 
ment by  banks  of  a  tax  of  one  per  cent,  upon  their 
capital  stock  at  par,  and  that  upon  such  payment  the 
other  pfoi)erty  of  the  bank  should  be  exempt  from 
taxation  does  not  infringe  upon  the  constitutional  pro- 
hibition against  exempting  property  from  taxation. 
Lackawanna  v.  First  Nat.  Bank,  549. 

The  Act  of  June  7,  1879,  reducing  the  tax  upon 
national  bank  stock  went  into  effect  at  once  and  ap- 
plied to  the  tax  of  the  current  year.  It  does  not  vio- 
late the  provision  of  Art.  IX.  §  1,  of  the  Constitution 
that  all  taxes  shall  be  uniform  on  the  same  class  of 
subjects.     Truby's  Appeal,  650. 

CONTRACT.  An  appointment  as  exclusive  agent 
for  the  sale  of  a  certain  make  of  sewing  machines 
within  a  prescribed  territory  is  such  a  contract  as  a 
court  of  equity  will  restrain  the  breach  of  by  an  in- 
junction. (C.  P.)  Ewing  V,  Willcox  &  Gibbs  Sew- 
ing Machine  Co.,  272. 

The  moral  obligation  of  a  married  woman  to  repay 
money  borrowed  by  her  is  a  sufficient  consideration 
'  for  a  note  given  by  a  third  person  to  secure  such  in- 
debtedness.    Leonard  v,  Duffin,  155.' 

An  assignor  for  the  benefit  of  creditors  has  sufficient 
interest  in  land  assigned  to  support  a  guarantee  given 
by  him  upon  a  sale  of  the  land  by  his  assignee  that  it 
contains  a  certain  number  of  acres.  Schriver  v.  Ecken- 
rode,  161. 

A  note  whose  consideration  is  the  stifling  of  a  prose- 
cution for  forgery  is  void,  and  the  entry  of  judgment 
thereon  by  virtue  of  a  warrant  of  attorney  does  not 
make  it  an  executed  contract.  Tebay  &  Bredin's  Ap- 
peal, 151. 

In  such  case  public  policy  requires  that  the  defen- 
dant be  heard,  and  if  the  contract  is  void  his  relief  is 
an  incident.  The  principle  depends  on  the  public 
good,  not  on  the  merit  of  the  defendant.  But  in  a  case 
of  mere  fraud  between  the  parties,  where  the  public  is 
not  interested,  the  law  leaves  the  parties  where  they 
place  themselves.     lb. 

A  promise  in  aid  of  a  charity  will  not  be  sustained 
by  the  moral  obligation  alone,  which  underlies  it.  A 
legal  consideration  attaches  only  when  work  is  begun 
or  responsibility  incurred  upon  the  faith  of  the  pro- 
mise, or  when  it  becomes  the  basis  of  similar  engage- 
ments by  others,  and  in  either  case  it  must  be  made 
to  a  party  capable  of  enforcing  it.  (0.  C.)  Stokes's 
Bstate,  439. 

Qucerey  Whether  a  promise  to  pay  money  to  a  charity 
made  within  one  calendar  month  of  the  death  of  the 
promisor  is  within  the  Act  of  April  26,  1855.     lb. 

Where  a  contract  between  a  mechanic  and  the  owner 
of  land  for  the  erection  of  a  house  contained  a  cove- 
nant on  the  part  of  the  mechanic  that  no  mechanic's 
lien  should  be  filed,  and  a  covenant  on  the  part  of  the 
owner  that  the  building  should  be  insured  to  a  speci- 
fied amount,  these  covenants  are  separate  and  inde- 
pendent and  the  breach  of  one  does  not  justify  a  breach 
of  the  other.     Long  v.  Caffrey,  25. 

A  severable  contract  may  be  severed  for  the  purpose 
of  enforcing  rights  as  they  accrue,  but  a  party  in  de- 
fault cannot  insist  on  its  being  treated  as  severed  to 
avoid  a  right  to  rescind  for  non-performanceof  any  one 
portion.     (U.  S.  C.  C.)    Norrington  v.  Wright,  422. 

Under  a  contract  for  5000  tons  of  rails  to  be  shipped 
in  about  equal  quantities  in  February  and  four  suc- 
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ceeding  months,  the  purchaser  may  rescind  on  failure 

to  ship  the  stipulated  quantity  in  February.     lb. 

Under  what  circumstances  time  is  not  of  the  essence 
of  a  contract  to  pay  for  and  take  away  merchandise 
purchased,  within  thirty  days  of  the  signing  of  the  con- 
tract. (C.  P.)  Kitchen  r.  Stokes,  48. 
'  Where  one  becomes  surety  for  a  consignee  and  in  the 
contract  of  suretyship  it  is  provided  that  the  consign- 
ments are  not  to  exceed  in  amount  the  sum  of  85000 
at  any  one  time,  and  it  appeared  that  several  consign- 
ments were  made  exceeding  the  stipulated  amount,  the 
surety  is  discharged  from  all  liability  by  reason  of  the 
variance  in  the  terms  of  the  contract.  Brez  v.  War- 
ner, 45.  , 

A  contract  to  pay  a  certain  sum  out  of  his  income  to 
the  maintenance  of  a  school,  contingent  upon  the  con- 
venience of  the  promisor,  of  which  he  is  to  be  tlie 
judge,  is  not  binding  upon  his  executors.  (0.  C.) 
Wood's  Estate,  170.  Appeal  of  Trustees  of  Universityj 
620. 

What  sufficient  evidence  of  performance  of  contract. 
(U.  S.  C.  C.)  Reading  v.  Texas  &  Pacific  R.  R.  Co., 
175. 

Where  one  whose  name  is  forged  to  a  promissory  note, 
after  knowledge  of  the  forgery  ratifies  the  instrument 
by  payments  on  account,  he  is  estopped  from  denying 
the  validity  of  the  note.  (C.  P.)  Brooke  v.  Bar- 
man, 462. 

CONTRIBUTORT      NBOLiaBNCB.       See 

NEOLIOBXpE. 

CONVERSION,  equitable,  what  words  in  will 
work  an  equitable  conversion.  See  Will.  Jones  r. 
Caldwell,  459.* 

CO  RPORATION.  A  charter  will  not  be  granted 
to'an  institute  for  instruction  in  electricity  as  a  cura- 
tive agency  with  power  to  confer  degrees,  where  the 
provisions  of  the  charter  as  a  prerequisite  to  the  obtain- 
ing of  a  degree  require  in  the  applicant  only  a  knowl- 
edge of  electricity,  galvanism,  and  magnetism.  (C. 
P.)     In  re  Klectropathio  Institute,  31. 

By  the  Act  of  March  24,  1877,  the  standard  qualifi- 
cations for  a  practitioner  of  medicine  are  a  good  moral 
character,  a  thorough  elementary  education,  a  compre- 
hensive knowledge  of  human  anatomy,  human  physi- 
ology, pathology,  chemistry,  materia  medioa,  obstet- 
rics, and  practice  of  medicine  and  surgery,  and  public 
hygiene.     lb. 

A  by-law  must  be  neither  inconsistent  with  nor  re- 
pugnant to  the  charter  of  a  corporation,  nor  can  new 
and  additional  tests  or  qualifications  be  imposed  by  a 
by-law  upon  voters.     (C.  P.)    Rajmor  v.  Beatty,  201. 

The  Court  of  Common  Pleas  in  equity  has  j  urisdiction 
to  supervise  and  control  a  corporate  election,  and  in  the 
exercise  of  this  jurisdiction  upon  a  bill  filed  anterior 
to  an  election  at  which  it  is  alleged  that  difficulties 
may  arise,  it  will  direct  the  judges  of  election  to  return 
to  the  Court  the  votes  cast  together  with  the  list  of 
challenged  votes  which  were  received  or  ruled  out.    lb. 

In  order  to  validate  corporate  action  at  a  special 
meeting  it  is  necessary  that  notice  either  actual  or  con- 
structive be  given  to  every  corporator  who  is  entitled 
to  participate  in  such  meeting.  Pike  County  v.  Row- 
land, 241. 

Constructive  notice  may  be  given  in  any  manner 
provided  either  in  the  charter  or  by-laws,  but  in  the 
absence  of  such  special  provision,  personal  notice  is 
requisite.     lb. 

In  the  absence  of  due  warning,  any  attempted  cor- 
porate action  at  a  special  meeting  is  void.     lb. 

The  powers- of  a  corporation  are  such  as  are  conferred 
by  their  ohapten,  whether  expcese*  er  fairly  implied ; 
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hence,  in  the  absence  of  charter  authority,  a  lease  or 
contract  hy  a  railroad  company  to  transfer  all  its  roll- 
ing stock,  etc.,  with  all  its  rights  and  duties,  is  ultra 
vires  and  void.  (U.  S.  S.  C.)  Thomas  v.  West  Jersey 
R.  R.  Co.,  65. 

A  mere  recognition  by  the  Legislature  that  such  a 
lease  has  been  made  is  not  sufficient  to  operate  as  a 
legislative  ratification  of  the  same,  nor  can  its  inva- 
lidity be  cured  by  the  subsequent  approval  of  the 
stockholders.    lb. 

Any  contract  by  which  a  corporation  owing  duties  to 
the  public  disables  itself  from  performing  those  duties 
without  the  consent  of  the  State  is  void.    lb. 

There  are  certain  cases  where  good  faith  requires 
that  the  executed  contracts  of  a  corporation,  though 
originally  ultra  vires,  should  be  permitted  to  stand, 
but  this  principle  does  not  prevent  a  Court  from  re- 
fusing to  enforce  such  portions  of  an  ultra  vire$  contract 
as  remain  unexecuted.     lb. 

The  directors  of  a  mutual  insurance  company  have 
power  to  cancel  a  policy  of  insurance  at  the  request 
of  the  insured  upon  payment  of  all  assessments  then 
made,  and  their  action,  if  done  in  good  faith,  cannot 
be  set  aside  by  a  receiver  of  the  company  subsequently 
appointed.    Acker  v.  Uite,  99. 

Public  policy  forbids  that  a  bank  should  set  up  the 
fraud  of  its  own  officers  as  a  defence  to  the  repayment 
of  money  due  depositors.     Steckel  v.  Bank,  17. 

The  Legislature  has  the  right  to  prescribe  the  con- 
ditions under  which  foreign  corporations  may  do  busi- 
ness in  this  State,  and  a  corporation  failing  to  comply 
with  the  requirements  of  the  statute  cannot  maintain 
an  action  upon  any  contract  in  the  Courts  of  this 
State.    Travellers'  Insurance  Co.  v.  Heath,  516. 

One  who  has  dealt  with  a  corporation  as  such  will 
not  be  permitted  to  deny  his  liability  on  a  contract  by 
alleging  that  the  corporation  has  no  legal  existence, 
and,  therefore,  no  right  to  sue.  Spahr  v.  Farmers' 
Bank,  433. 

The  mere  fact  that  a  corporation  has  adopted  an  ille- 
gal by-law  does  not  absolve  its  debtors  from  compliance 
with  their  contracts  unaffected  by  the  objectionable 
by-law.     (C.  P.)     Building  Association  v.  Young,  251. 

Where  the  charter  of  a  cemetery  company  provides 
that  its  property  shall  be  exempt  from  taxation  except 
for  State  purposes,  the  land  of  the  company  is  not 
liable  for  assessments  for  municipal  improvements. 
Olive  Cemetery  Co.  v.  Philadelphia,  85. 

The  Act  of  April  24,  1874,  relating  to  the  taxation 
of  coal  mining  companies  applies  to  corporations 
authorized  to  hold  and  lease  coal  lands  to  be  worked 
by  others,  although  the  corporation  itself  is  expressly 
prohibited  by  its  charter  from  mining.  Big  Black 
Creek  Improvement  Co.  v.  Commonwealth,  74. 

For  the  purpose  of  assessing  the  stock  of  a  corpora- 
tion for  taxation,  under  the  Act  of  ^une  7,  1879,  the 
actual  cash  value  of  the  stock  is  to  be  ascertained  by 
the  prices  at  which  it  sold  between  the  first  and  fif- 
teenth days  of  November,  and  not  by  the  average  sales 
during  the  year  ending  on  the  first  Monday  of  Novem- 
ber.    Penna.  R.  R.  Co.  v.  Commonwealth,  179. 

Where  a  railroad  track  crossing  is  in  such  a  condi- 
tion as  to  cause  a  dangerous  obstruction  to  travel,  the 
company  may  be  indicted  for  maintaining  a  nuisance. 
Northern  Central  Railway  Co.  <;.  Commonwealth,  129. 

A  stockholder  need  not  produce  his  certificate  of 
Dtock  in  order  to  entitle  him  to  receive  the  amount 
awarded  to  him  upon  a  final  distribution  of  the  assets 
of  a  corporation.  The  stock  ledger  and  stock  certifi- 
cate book  are  the  evidence  of  the  ownership  of  the 
stock.    (C.  P.;    In  re  St.  Nicholas  Coal  Co.,  403. 
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Where  the  certificate  of  stock  is  lost,  in  such  case, 
no  indemnity  need  be  offered  by  the  stockholder.     lb. 
See  Baitks  a5D  BANKnro.     brsuBAacB.      R&jlboad 

COMPAIIIBS. 

C08T8.  Upon  the  discontinuance  of  an  attach- 
ment execution,  the  garnishee  is  entitled  to  all  his 
costs,  including  a  $3.00  attorney  fee.  (C.  P.)  Grif- 
fiths V.  StadtmuUer,  348. 

In  an  action  by  the  sheriff  to  recover  costs,  interest 
is  not  payable  on  the  amount  of  his  bill.  Galbraith 
V.  Walker,  474. 

Where  a  defendant  endeavors  to  set  off  the  amount 
of  his  costs  against  the  amount  recovered  by  the  plain- 
tiff after  a  trial  upon  an  appeal  from  a  justice  of  the 
peaoe,  upon  the  ground  that  before  appeal  the  de- 
fendant tendered  the  amount  recovered,  it  is  necefiaary 
that  the  fact  of  such  tender  should  appear  upon  the 
record.     Driesbach  v.  Morris,  57. 

Security  for  costs.  Where  a  party  to  proceed- 
ings in  the  Orphans'  Court  desires  to  ocxnpel  a  non- 
resident party  to  enter  security  for  costs,  the  proper 
practice  is  to  apply  for  an  order  by  petition.  Until 
such  an  order  is  made,  there  is  no  stay  of  prooeedings. 
(0.  C.)     Kind's  Estate,  207. 

COXJNT'7.  An  Act  of  Assembly  requiring  a  county 
to  pay  the  personal  debt  of  its  ex-sheriff,  contracted 
for  bread  for  jail  prisoners,  is  void.  Faas  v.  Warner, 
412. 

A  board  of  county  commissioners  cannot  perform  any 
valid  act  at  a  special  meeting,  unless  each  member  of 
the  board  has  had  personal  notice  of  the  time  and 
place  of  such  meeting.    Pike  County  v.  Rowland,  241. 

Interpretation  of  Art.  IX.  §  8  of  the  Constitution, 
relating  to  the  increase  of  county  and  municipal  in- 
debtedness. See  Constitutional  Law.  Pike  County 
V.  Rowland,  241. 

Principles  governing  the  settlement  of  the  accounts 
of  the  treasurer  of  Allegheny  County  in  reference  to 
the  collection  of  tavern  licenses.  Kilgore  r.  Common- 
wealth, 184. 

Art.  V.  §  5  of  the  Constitution  secures  to  every 
county  of  over  40,000  inhabitants  (1)  The  right  to  be 
a  separate  judicial  district;  (2)  The  right  to  have  a 
resident  Law  Judge  ;  and  (3)  The  right  not  to  have 
Associate  Judges.  Commonwealth  v.  Dumbauld,  369, 
417,  529. 

This  right  not  to  have  Associate  Judges  cannot  be 
taken  away  from  such  a  county  by  a  legislative  enact- 
ment attaching  a  contiguous  county  of  leas  than 
40,000  inhabitants.     lb. 

A  county  so  attached  to  a  separate  judicial  district 
does  not  become  a  part  of  such  district  by  virtue  of 
such  attachment.  It  has  the  right  to  have  Associate 
Judges  resident  in  the  county,  and  to  have  the  Presi- 
dent Judge  of  the  county  to  which  it  is  attached  pre- 
side in  its  courts.     lb. 

Whether  the  inhabitants  of  a  county  so  attached  are 
entitled  to  vote  at  the  election  of  the  President  Judgo 
who  is  to  preside  in  its  Courts,  not  decided.     lb. 

COXTRTB.  It  is  within  the  general  powers  of  the 
Courts  of  Common  Pleas  to  make  rules  regalatiug 
their  practice,  which  are  not  inconsistent  with  th« 
Constitution  and  laws  of  the  State.  Lehman  r. 
Howley,  386. 

A  rule  is  reasonable  and  valid  that  upon  the  failure 
of  a  defendant  in  ejectment  to  file  within  a  certain 
time  an  abstract  of  title  or  a  statement  of  facts  upon 
which  he  relies,  the  plaintiff  shall  be  enUtled  to  a 
judgment  such  as  is  warranted  by  the  facts  set  oat  in 

Ithe  abstract  and  statement  which  he  is  also  by  the 
same  role  required  to  file.    lb. 
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A  teller  of  a  national  bank,  incorporated  under  the 
laws  of  the  United  States,  may  be  oonvioted  in  a  State 
Court  upon  an  indictment  charging  him  with  fraudu- 
lently making  false  entries  in  the  books  of  the  bank. 
Such  an  offence  is  forgery  at  common  law.  Common- 
wealth V.  Luberg,  4. 

Judges  and  Associate  Judges  of  the  Courts  of  Com- 
mon Pleas  are  *  *  officers  of  the  Commonwealth,  whose 
,  jurisdiction  extends  over  the  State."  Hence,  under 
Art.  V.  §  3  of  the  Constitution,  the  Supreme  Court 
and  the  Judges  thereof  have  exclusive  original  juris- 
diction to  issue  writs  of  quo  warranto  to  Associate 
Judg(«  of  Common  Pleas.  Commonwealth  v.  Dum- 
bauld,  369,  529. 

QucBre,  How  far  the  provisions  of  the  Act  of  May  19, 
1879,  that  the  Supreme  Court  shall  hear  new  testi- 
mony and  decide  de  novo  a  case  coming  before  them 
upon  appeal  from  an  order  disbarring  an  attorney, 
are  consistent  with  that  article  of  the  Constitution, 
which  prohibits  the  Supreme  Court  from  the  exer- 
cise of  original  jurisdiction,  except  in  specified  cases. 
Ex  parte  Steinman,  145. 

Where  a  testatum  writ  of  vend.  ex.  is  issued  to  the 
sheriff  of  another  county,  the  Court  of  the  situs  of  the 
land  sold  having  acquired  jurisdiction  of  the  case  by 
the  acknowledgment  of  the  sheriff's  deed  conveying 
the  estate  sold,  may  proceed  to  inquire  into  the  valid- 
ity of  the  sale,  and  also  to  distribute  the  proceeds. 
Borlin's  Appeal,  545. 

The  Court  issuing  the  writ  thus  loses  its  control  over 
the  execution,  and  the  sheriff  executing  it  is  not  liable 
to  attachment  for  contempt  if  he  declines  to  return  the 
proceeds  of  sale  to  the  Court  issuing  the  execution,  lb. 

A  sheriff  is  not  subject  to  attaciiment  for  failing  to 
pay  money  into  Court  until  a  rule  has  been  taken  upon 
him  to  return  the  writ.    lb. 

What  counties  are  entitled  to  be  separate  judicial 
districts.  See  Counties.  Commonwealth  v,  Dnm- 
bauld,  369,  417,  629. 

The  Court  of  Common  Pleas  sitting  in  equity,  not 
the  Orphans'  Court,  is  the  proper  form  in  which  trus- 
tees, claiming  under  a  will,  should  seek  to  compel  a 
transfer  to  themselves  of  corporate  securities  belonging 
to  the  trust  estate.  <C.  P.)  Stockton  v,  Lehigh  Coal 
and  Navigation  Co.,  110. 

Jurisdiction  to  compel  opening  of  streets,  whether 
in  Common  Pleas  or  Quarter  Sessions.  (C.  P.)  In  re 
Volkmar  Street,  169. 

The  Court  of  Quarter  Sessions  has  no  jarisdiction  to 
revise  a  plan  made  by  the  Board  of  Surveyors  of 
Philadelphia  under  the  Act  of  June  6,  1871.  In  re 
PUn  No.  166,  43. 

It  is  an  essential  element  of  the  legal  constitution 
of  a  Court  of  Oyer  and  Terminer  that  not  less  than 
forty-eight  persons  shall  be  summoned  to  serve  as  petit 
Jurors.  Where  the  precept  and  venire  issued  from  the 
Quarter  Sessions  for  less  than  that  number,  a  trial, 
although  conducted  in  other  respects  acoording  to  the 
forms  of  the  Oyer  and  Terminer,  is  erroneous  and  void 
for  want  of  jurisdiction.  Donaldsons.  Commonwealth, 
393. 

Although  a  justice  of  the  peace  has  no  jurisdiction 
of  a  suit  instituted  by  a  distributee  to  recover  from  an 
executor  his  distributive  share,  yet  if  such  a  suit  is 
heard  before  a  justice,  with  the  consent  of  the  defend- 
ant, who  subsequently  takes  an  appeal  to  the  Common 
Pleas,  where  judgment  is  entered  against  him  by  de- 
fault for  want  of  an  affidavit  of  defence  under  a  rule 
of  Court,  the  defendant  will  be  then  estopped  from 
raising  the  question  of  jurisdiction.  Montgomery  p. 
Heilman,  537. 


COVBNANT.  A  covenant  of  forfeiture  for  non- 
payment of  rent  runs  with  the  land.  (C.  P.)  Evans 
V,  Fries,  462. 

Breach  o€  covenant  for  quiet  enjoyment.  See  Lavb- 
LOBD  AND  Tenant.     Lanigan  v,  Kille,  481. 

Action  for  arrears  of  ground-rent.  See  Landlobo 
AND  Tenant. 

CRIMBS,  CRIMIKAL  LAW  AKD  PRO- 
CBDX7RE.  A  State  Court  has  jurisdiction  to  punish 
offences  by  national  bank  officers  in  the  course  of  their 
employment  as  such,  when  such  offences  were  punish- 
able at  common  law.    Commonwealth  v.  Luberg,  4. 

The  making  of  fraudulent  entries  in  the  books  of  a 
national  bank  by  the  teller  is  forgery  at  common  law, 
and  is  punishable  as  such  in  the  State  Courts.    lb. 

An  indictment  for  such  an  offence  laid  under  the 
statute,  and  not  charging  forgery  in  the  technical  man- 
ner required  by  strict  rules  of  the  common  law,  is  good 
under  the  Criminal  Procedure  Act.    lb. 

Merely  delivering  poison  to  a  person,  and  soliciting 
him  to  place  it  in  the  spring  of  another,  is  not  an  *'  at- 
tempt to  administer  poison*'  within  the  meaning  of 
the  Act  of  March  31,  1860,  which  recognizes  a  dis- 
tinction between  intent  and  attempt.  Stabler  v.  Com- 
monwealth, 409. 

An  assault  and  battery  upon  a  constable,  who  had 
forcibly  opened  an  outer  door  of  a  house,  is  justifiable 
even  though  he  went  there  to  conduct  a  sale  under  a 
previous  levy.  (Q.  S.)  Commonwealth  v.  Moreland, 
272. 

In  order  to  render  one  liable  to  indictment  under  § 
108  of  the  Crimes  Act  of  1860  for  larceny  as  a  bailee, 
there  must  have  been  an  obligation  upon  his  part  to 
return  the  identical  property  to  his  bailor.  Krauae  r. 
Commonwealth,  61. 

It  is  no  defence  to  an  indictment  against  one  who  is 
the  editor  and  publisher  of  a  newspaper  that  the  libel- 
lous article  complained  of  was  written  and  inserted  by 
a  local  editor  without  the  knowledge  of  the  defendant, 
and  in  violation  of  a  general  order  forbidding  the  pub- 
lication of  any  article  of  a  libellous  nature  without 
first  submitting  it  to  the  publisher  for  approval. 
(Q.  S.)    Commonwealth  v.  Willard,  524. 

In  order  to  warrant  a  conviction  for  perjury  in 
taking  the  oath  of  office  prescribed  by  Art.  VII.  of  the 
Constitution,  it  is  necessary  that  it  should  appear  that 
the  influence  of  an  elector  was  purchased,  or  that  he 
was  induced  to  make  interest  at  the  election  for  the 
defendant  by  bribery,  fraud,  or  other  illegal  means, 
or  that  he  was  to  use  wicked  and  corrupt  arts  in  secu- 
ring the  election  of  the  candidate.  Williams  v.  Com- 
monwealth, 113. 

The  Acta  of  May  6, 1863,  and  April  10,  1872,  pun- 
ishing the  unauthorized  sale  of  railroad  tickets  (com-» 
monly  known  as  ticket  scalping)  are  not  unconstitu- 
tional.    (Q.  S.)    Commonwealth  v.  Wilson,  291. 

In  a  trial  for  rape,  the  physician  who  examined  the 
person  of  the  woman  soon  after  the  alleged  offence 
should,  if  possible,  be  called  by  the  District  Attorney. 
Whether  his  evidence  tends  to  acquit  or  convict,  it  is 
demanded  equally  by  the  cause  of  humanity  on  the 
one  hand  or  of  justice  on  the  other.  Donaldson  v. 
Commonwealth,  393. 

Upon  an  indictment  containing  several  assignments 
of  perjury,  the  Commonwealth  is  required  to  prove  by 
two  witnesses,  or  one  witness  and  corroborative  evi- 
dence, at  least  one  of  such  assignments ;  and  proof  by 
one  witness  of  a  corrupt  act  is  not  corroborative  evi- 
dence of  another  act  which  was  proved  by  a  different 
witness.    Williams  v.  Commonwealth,  113. 

An  indictment  which  charges  a  crime  substantially 
in  the  language  of  the  Act  prohibiting  it,  or,  if  at  corn- 
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CEDURB— CorUinutd. 
mon  law  so  plainl/  that  the  nature  of  the  offence  may 
be  easily  understood  bj  the  jury,  is  sufficient  under  the 
Criminal  Procedure  Act  of  1860.  But  the  accused  may 
apply  to  tlie  Court  or  a  Jadge  for  an  order  that  a  bill 
of  particulars  be  filed,  and  on  the  trial  the  Common- 
wealth will  be  restricted  to  proof  of  the  item  specified, 
lb. 

It  is  an  essential  element  of  the  legal  constitution  of 
a  Court  of  Oyer  and  Terminer  that  not  leas  than  forty- 
eight  persons  shall  be  summoned  to  serve  as  i>etit 
jurors.  Where  a  precept  and  venire  issued  from  the 
Quarter  Sessions  for  less  than  that  number,  a  trial, 
though  conducted  in  other  respects  according  to  the 
forms  of  the  Oyer  and  Terminer,  is  erroneous  and  void 
for  want  of  jurisdiction.  That  the  number  of  jurors 
actually  returned  was  not  exhausted  by  challenges  is 
immaterial.     Donaldson  v.  Commonwealth,  393. 

The  failure  to  summon  and  return  the  full  number 
of  jurors  directed  by  law  is  not  such  a  defect  as  will, 
after  trial  on  the  merits,  be  cured  by  the  Act  of  March 
31,  1860.     lb. 

The  Act  of  1785,  providing  for  the  discharge  of  un- 
tried prisoners  under  the  two-term  rule,  cannot  be 
taken  advantage  of  by  a  prisoner  to  whom  a  new  trial 
lias  been  granted  as  matter  of  grace,  and  the  second 
trial  has  been  delayed  for  more  than  two  terms.  (Q. 
8.)     Commonwealth  v.  McGurk,  402. 

CUSTOM.    See  EviD£2fC£. 

DAMA0ES.  The  report  of  viewers  appointed  to 
assess  damages  for  the  construction  of  a  railroad  must 
set  forth  the  material  facts  which  constitute  the  ele- 
ments of  damage  or  advantage  to  the  owner  of  land 
Affected  thereby.    Phila.  &  Erie  R,  R.  Co.  t;.  Cake,  72. 

A  report  is  fatally  defective  which  omits  to  state  that 
the  jury  had  made  a  fair  comparison  of  the  probable 
advantages  and  disadvantages  likely  to  result  to  the 
land-owner  from  the  new  railroad,  and  had  made  al- 
lowance for  the  probable  advantages.     lb. 

A  Court  has  power  to  set  aside  a  report  of  viewers 
when  the  damages  found  are  grossly  excessive.     lb. 

Consequential,  when  recoverable  for  destruction 
of  a  water  course.  See  Constitutional  Law.  Reading 
V.  Althonse,  22. 

Measure  of  damages.  In  an  action  for  injuries 
caused  to  the  plaintiff  by  the  negligence  of  the  de- 
fendant, he  may  recover,  not  only  for  the  direct  ex- 
penses incurred,  but  also  for  the  privation  and  incon- 
venience which  he  is  subjected  to,  and  for  the  pain 
and  suffering  he  has  already  endured,  bodily  and 
mental,  which  he  is  likely  to  experience  during  the 
remainder  of  his  life.  Scott  Township  v,  Montgomery, 
389. 

In  an  action  against  a  carrier  for  refusing  to  deliver 
goods  to  the  assignee  of  a  bill  of  lading,  the  plaintiff 
may  recover  the  profits  of  a  bargain  which  is  lost  by 
the  refusal  to  deliver.  (U.  S.  C.  C.)  Schmidt  v.  The 
Pennsylvania,  851. 

In  case  of  an  eviction  of  a  purchaser  or  lessee  of  real 
estate  by  paramount  title,  the  measure  of  damages, 
under  the  ordinary  covenants  of  title,  express  or  im- 
plied, in  the  absence  of  fraud  on  the  vendor*s  or  les- 
sor's part  is  the  consideration  paid.  Lanigan  t;.  Kille, 
481.    (C.  P.)    Sharp  r.  Robb,  475. 

Tlie  lessee  cannot  recover  the  value  of  improvements 
placed  upon  the  premises  which  he  had  the  right  to 
remove  at  the  end  of  his  term.    lb. 

DEBTOR  AND  CREDITOR.  The  purchaser 
of  chattels  at  a  sheriff's  sale  may  leave  such  chattels 
in  the  possession  of  the  defendant  in  the  execution  by 
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way  of  bailment  without  thereby  rendering  the  chat- 
tels subject  to  execution  as  the  property  of  the  defend- 
ant.    Miller  r.  Irvine,  142.   - 

A  voluntary  conveyance  to  wife  or  children  cannot 
be  impeached  by  subsequent  creditors  as  fraudulent, 
unless  they  show  that  the  settlement  was  intended  to 
defraud  or  hinder  them.  Harlan  r.  Maglaughlin,  353. 
Kimble  v.  Smith,  357. 

It  is  not  enough  for  subsequent  creditors  to  show  in 
intent  to  delay  or  defeat  existing  creditors.     lb. 

Where  a  parent  takes  a  conveyance  of  real  estate 
from  a  child,  partly  paying  for  it  in  cash,  and  partly 
taking  it  in  payment  for  an  anttMsedent  debt,  the  fact 
that  the  child  made  the  conveyance  with  an  intent  to 
defeat  or  delay  his  creditors  will  not  Impeach  the  title 
of  the  father,  who  was  ignorant  of  the  son's  purpose, 
and  who  took  the  conveyance  in  good  faith.  Reehling 
V.  Byers,  359. 

Business  dealings  between  parents  and  children  and 
other  near  relatives  are  not,  per  ««»,  fraudulent,  thej 
must  be  treated  just  as  are  the  transactions  between 
ordinary  debtors  and  creditors,     lb. 

Creditors  whose  debts  were  contracted  subsequently 
to  a  fraudulent  conveyance  expressly  on  the  faith,  of 
declarations  made  by  both  grantor  and  grantee  that 
the  grantor  retained  his  interest  in  the  property  con- 
veyed may,  as  against  the  grantee,  avoid  the  convey- 
ance as  a  fraud  against  them.  Howry's  Appeal, 
363. 

Where  an  insolvent  conveys  his  estate  in  fraud  of 
his  creditors,  and  is  subsequently  adjudicated  a  bank- 
rupt, no  one  but  the  assignee  in  bankrupti^ycan  avoid 
the  conveyance.     (0.  C.)     Connell's  Estate,  406. 

An  insolvent  debtor  may  confess  a  judgment  to  his 
wife  for  money  justly  due  to  her  for  the  purpose  of 
preferring  her  to  his  other  creditors.  Wingerd  r.  Fal- 
lon, 163. 

The  provision  in  the  constitution  of  the  Stock  Ex- 
change, that  if  a  suspended  member  fails  to  eomply 
with  all  his  contracts  within  a  year,  his  seat  shall  be 
sold,  and  the  proceeds  of  such  sale  be  divided  amonf 
his  creditors,  members  of  the  association,  is  valkL 
Mozey's  Appeal,  441. 

The  voluntary  payment  of  a  secured  debt  by  one 
who  is  a  stranger  is,  prima  faciei  a  purchase  of  tlM 
debt  and  the  accompanying  security,  and  the  quesdon 
is  to  be  determined  by  the  manifest  intention  and  an- 
derstanding  of  the  parties  at  the  time.  Brioe^s  Ap- 
peal, 227. 

A  corporation  issuing  a  coupon  bond  is  in  the  pou- 
tion  of  a  maker  of  a  promissory  note,  not  of  the  draw«r 
of  a  check  or  bill  of  exchange.  There  is  no  obligatioQ 
on  the  holder  to  demand  payment  within  a  reasonable 
time.    Williamsport  Gas  Co.  r.  Pinkerton,  97. 

The  mere  fact  that  a  corporation  has  adopted  an  il- 
legal by-law  does  not  absolve  its  debtors  from  compli- 
ance with  their  contracts  unaffected  by  the  objection- 
able by-law.  (C.  P.)  Orangeville  Savings  Fund 
Association  r.  Young,  251. 

A  judgment  bond  given  **  as  collateral  security  for 
sundry  notes"  given  by  the  obligor,  stands  as  security 
for  notes  given  in  renewal  of  the  original  notes,  whicli 
the  bond  was  intended  to  secure.  Shrewsbury  Savin^^ 
Fund's  Appeal,  166. 

The  Act  of  June  11,  1879,  providing  for  the  oompnl- 
sory  examination  of  insolvent  debtors  is  unooostito- 
tional.    Horstmann  v,  Kaufman,  513. 

If  at  the  time  of  filing  an  affidavit  upon  whidito 
obtain  an  order  for  the  examination  of  a  defendant 
under  this  Act,  it  appear  upon  the  record  that  tht 
plaintiff  has  the  means  of  obtaining  satisfaetkm  of  kh 
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DEBTOR  AND  CREDITOR— Conft/iuecf. 
judgment,  the  proceedings  will  be  quashed.     (C.  P.) 
Davifl  r.  Mowbray,  47. 

Relatloiui  of  Bank  and  Depositor.  See  Banks 
AND  Ba>'kimq.  Dougherty  v.  Central  Nat.  Bank,  1. 
(C.  P.)     Shoemaker  r.  Kensington  Nat.  Bank,  420. 

DECEDEKTS'  ESTATES.  Minor  children 
only  are  entitled  to  the  benefit  of  the  Act  of  April  14, 
1851,  providing  for  an  exemption  of  $300  in  favor  of 
the  widow  and  children  of  the  deceased.  (O.  C.) 
SteePs  Estate,  274. 

A  minor  child  of  a  widow  is  entitled  to  have  $300  of 
the  mother's  estate  set  apart  for  his  use,  under  the 
Act  of  April  14,  1851,  as  against  a  creditor  of  the 
estate.     Himes'  Appeal,  413. 

A  widow's  claim  will  not  be  allowed  where  she  fails 
to  demand  an  appraisement.  And  a  decree  improvi- 
dently  granted  without  an  appraisement  will  be  va- 
cated. (O.  C.)  Somers's  Estate,  559. 
•  Land  held  in  trust  under  an  unrecorded  declaration 
of  trust  is  not. subject  to  the  lien  of  the  debts  of  such 
trustee.     Roberts's  Appeal,  118. 

Sale  of  real  estate  for  payment  of  debts.  An 
issue  to  settle  questions  of  fact  arising  in  the  distri- 
bution of  the  proceeds  of  sale  must  be  tried  in  the  county 
having  Jurisdiction  of  the  sale.    Gordon's  Appeal,  56. 

Although  an  executor  is  not  the  proper  person  to  file 
the  petition  in  proceedings  to  charge  lands  with  a  leg- 
acy, since  the  proceedings  should  be  taken  by  the  leg- 
atee himself,  yet  making  the  executor  the  petitioner 
does  not  avoid  the  proceedings  for  want  of  Jurisdiction, 
if  the  legatees  are  in  point  of  fact  parties.  Littleton's 
Appeal,  188. 

Lesaoy,  when  chargeable  on  land.  See  (0.  G.) 
Wolfs  Estate,  260. 

Where  legacies  are  charged  nipon  land,  the  legatee 
is  entitled  to  partition  in  order  to  apply  for  the  sale  of 
real  estate.  Where  the  petition  does  not  in  terms  ap- 
ply for  partition,  and  the  lands  cannot  be  sold  for  the 
payment  of  legacies  without  it,  the  Court  will  afford 
the  proper  reUef.     (0.  C.)    Cassady's  Estate,  275. 

Under  what  circumstances  the  Orphans'  Court  will 
compel  executors  to  exercise  a  testamentary  power. 
(0.  C.)     Fraley's  Estate,  127. 

An  executor  of  a  mortgagee  has  full  power  and 
authority  to  satisfy  a  mortgage  held  by  his  testator, 
who  cannot,  by  his  will,  place  restrictions  upon  this 
power  of  the  executor  which  will  embarrass  the  mort- 
gagee in  freeing  his  property  from  the  lien  of  the  mort- 
gage upon  payment  of  the  debt.  (0.  C.)  Becher's 
Estate,  128. 

Power  of  administrator  over  corporation  stock  stand- 
ing in  the  name  of  his  intestate.  Pike  County  v.  Row- 
land, 241. 

Under  wliat  cirouro;itanoe6  an  executor  is  Justified  in 
paying  U.  S.  income  tax.    Littleton's  Appeal,  188. 

Right  of  bank  to  set  off  a  note  held  by  them  against 
the  account  of  a  depositor  dying  insolvent.  See  Bahks 
AND  Banking.     (C.  P.)    Shoemaker  r.  Bank,  420. 

What  not  sufficient  evidence  of  contract  to  bind 
estate  of  decedent.  Appeal  of  Trustees  of  University, 
620. 

The  mere  issuing  of  process  against  a  defendant  and 
its  return  tarde  venit,  or  nihil  habet,  does  not  consti- 
tute an  '*  action  depending"  within  the  meaning  of  the 
Act  of  Feb.  24, 1834,  providing  for  a  writ  of  scire  facias 
to  bring  in  the  personal  representatives  of  a  deceased 
party  to  an  action.    Machette  v,  Cuyler,  471. 

In  an  action  against  an  executor  for  a  debt  of  his  tes- 
tator, a  plea  of  plene  administravit  is  bad,  and  will  be 
stricken  off  upon  motion.  (C.  P.)  O'Conner  v.  Weeks, 
461. 
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Rents  accruing  after  a  decedent's  death  are  not  assets 
for  the  payment  of  his  debts,nor  should  they  be  included 
in  an  administration  account.  (O.  C.)  Bumell's  Es- 
tate,  834. 

Nor  are  payments  made  by  an  executor  for  interest 
upon  a  mortgage,  or  taxes  upon  his  testator's  estate, 
proper  items  of  credit,  in  an  administration  account.  lb. 

A  trustee  should  file  in  the  Orphaus'  Court  a  sepa- 
rate account  of  the  income  and  principal  of  the  trust 
estate.    (0.  C.)    Rankin's  Estate,  407. 

Interest  upon  claims  against  the  estate  of  a  decedent 
is  allowed  in  the  Orphans'  Court  only  when  the  estate 
is  solvent.     (O.  C.)    Bumell's  Estate,  334. 

What  is  sufficient  proof  of  a  claim  due  by  the  estate 
of  a  testator  to  his  executor.  (0.  C.)  Droste's  Estate, 
224. 

Under  what  circumstances  a  failure  to  present  a 
claim  at  an  audit  will  not  debar  claimant  from  present- 
ing it  after  adjudication,  and  before  final  distribution. 
(0.  C.)    Callahan's  EsUte,  253. 

Duties  of  executors,  where  distribution  is  delayed 
by  pending  litigation ;  petition  of  executors  for  leave  to 
sell  securities  and  re-invest  in  legal  investments,  when 
refused.     (0.  C.)    WhiUker's  Estate,  420. 

•  Abatement  of  legacies.  SeeLsoAciES.  Appeal 
of  Trustees  of  University,  620. 

Among  cousins  those  of  the  half-blood  take  real 
estate  equally  with  those  of  the  whole  blood  under  the 
intestate  laws.  (C.  P.)  Dorsey  v.  Van  Horn,  &5.  (0. 
C.)    Davis's  Estate,  479. 

Under  what  circumstances  an  executor  allowed  ex- 
penses of  employhig  counsel  in  an  issue  devisavit  vel 
non.     (0.  C.)     Rankin's  Estate,  407. 

What  is  a  reasonable  counsel  fee  for  services  rendered 
to  executors  as  such.    lb. 

DEEDS.  A  receipt  signed  by  one  who  has  taken  the 
title  of  real  estate  in  his  own  name,  setting  forth  that 
one-fourth  of  the  purchase-money  has  been  furnished 
by  another,  and  duly  witnessed,  is  a  sufficient  declara- 
tion of  trust,  and  may  be  recorded  as  such.  Roberts's 
Appeal,  118. 

Tlie  acknowledgment  of  a  deed  by  a  feme  covert  is 
not  sufficient,  unless  it  be  expressed  in  the  certificate 
of  the  magistrate  who  took  the  ackuQwledgment,  that 
the  contents  of  the  deed  were  made  known  to  her.  En- 
terprise Trans.  Company's  Appeal,  225. 

A  grant  of  an  ore-bank,  reserving  to  the  grantor  the 
right  to  enter  and  take  away  **  a  sufficient  quantity  of 
iron  ore  for  the  supply  of  any  one  furnace  at  the  elec- 
tion of  the  grantor,  his  heirs  and  assigns,  at  all  times 
hereafter,"  entitles  the  grantor  to  use  or  sell  as  much 
ore  as  would  supply  any  one  furnace  constructed  with 
all  the  modem  improvements  in  general  use.  Alden's 
Appeal,  442. 

But  in  determining  the  quantity,  allowance  must  be 
made  for  the  time  when  a  furnace  would  be  out  of 
blast  for  repairs.    lb. 

The  grantor  could  not  in  a  subsequent  year  make 
up  a  deficiency  in  the  quantity  which  he  might  have 
mined  in  the  previous  years.    lb. 

Voluntary  settlement,  when  not  fraudulent  as 
to  creditors.  See  Debtor  and  CRBDrroB.  Harlan  v. 
Maglaughlan,  353.  Kimble  v.  Smith,  357.  Reehling 
V.  Byers,  359.     (0.  C.)    Connell's  Appeal,  406. 

DEPOSITZON8,  formal  requisites  of.    See  Prao- 
TiCB.    Winton  v.  Little,  37. 
DESCENT.     See  Iktbbtatb  Law. 

DISCOVERT.    See  Bquitt.    (C.  P.)    Portuondo 
V.  Fan  nee,  639. 
DIVORCE.     See  Husband  abd  Wifk. 
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DOMICILB.  There  is  an  important  difference  be- 
tween change  of  residence  and  change  of  domicile. 
Tanej's  Appeal,  664. 

Where  the  parents  of  a  minor  were  killed  while  emi- 
grating with  him  from  Pennsylvania  to  Kansas,  in 
Michigan,  where  the  minor  remained  with  an  aunt,  who 
went  from  Pennsylvania  to  Michigan  to  take  charge  of 
him,  and  declared  an  intention  of  remaining  there, 
and  was  there  appointed  guardian  by  the  proper  court, 
such  minor  and  guardian  are  non-residents  within  the 
meaning  of  the  Act  of  April  21,  1856.     lb. 

B  JECTMSKT.  A  husband  and  wife  in  possession 
of  a  tract  of  land  may  maintain  ejectment  against  par- 
ties in  possession  of  a  portion  of  the  tract  claiming  the 
right  to  operate  oil  wells  under  an  invalid  lease  exe- 
cuted by  the  wife.     Buchanan  v,  Hazzard,  267. 

The  saving  clause  in  §  4  of  the  Act  of  March  13, 
1815,  relative  to  the  sale  of  unseated  lands  for  taxes, 
whereby  minors  and  insane  persons  whose  lands  have 
been  so  sold,  are  entitled  to  two  years  after  the  removal 
of  their  disability  wherein  to  redeem  the  same,  does 
not  extend  to  cases  of  sales  made  under  the  5th  section 
to  the  county  commissioners,  and  to  the  redemption 
therefrom  as  provided  in  the  6th  section.  Metz  v. 
Hipps,  321. 

After  the  lapse  of  thirty  years  there  is  a  presump- 
tion that  the  County  Commissioners  did  their  duty 
and  that  the  recitals  in  their  deed  are  true.  Brandon 
V.  Fritz,  297. 

Interfering  surveys  in  Schuylkill  County  discussed, 
lb. 

An  ejectment  for  unpaid  purchase-money  is  an  equit- 
able action.    Kensinger  r.  Smith,  311. 

Ejectment  is  an  equitable  action  when  the  plaintiff 
seeks  by  it  to  enforce  specific  performance  of  a  contract 
to  convey,  and  he  must  show  that  he  has  been  ready, 
prompt,  and  desirous  of  performance,  and  guilty  of  no 
laches.     Russell  r.  Baughman,  284. 

Although  this  rule  is  not  held  so  strictly  against  a 
defendant  in  possession,  it  is  generally  by  reason  of 
his  equities,  but  when  they  are  so  weaJc  as  to  present 
no  substantial  ground  for  protection,  they  must  yield 
to  the  general  rule.     lb. 

The  Courts  of  Common  Pleas  have  the  power  by  rule 
to  compel  a  defendant  in  ejectment  to  file  an  abstract 
of  title  or  statement  of  facts  upon  which  he  relies,  and 
in  default  thereof,  to  enter  judgment  against  him,  pro- 
vided the  plaintiff  has  previously  fil^  a  similar  ab- 
stract.    Lehman  v,  Howley,  386. 

But  to  entitle  the  plaintiff  to  judgment  his  abstract 
or  statement  must  present  a  good  prima  facie  case. 
Accordingly  it  was  error  to  enter  judgment  against  a  de- 
fendant by  default,  when  the  plaintiff's  abstract  traced 
the'title  back  to  a  deed  of  partition,  but  did  not  state 
the  necessary  parties  to  such  deed.    lb. 

Under  what  circumstances  a  conditional  verdict 
should  be  given  for  a  defendant  in  ejectment.  Welch 
V,  Kmerson,  372. 

Where  a  conditional  verdict  and  judgment  for  the 
plaintiff  in  ejectment  omitted  to  fix  a  time  for  the  pay- 
ment of  the  sum  upon  which  the  verdict  was  to  be  re- 
leased, the  Supreme  Court  in  error  amended  the  judg- 
ment by  inserting  a  date  before  which  payment  should 
be  made.     Kensinger  v.  Smith,  311. 

The  landlord  of  premises  will  be  permitted  to  inter- 
▼ene  pro  interesse  suo  when  an  ejectment  is  brought 
against  his  tenant.  (C.  P.)  Rittenhouse  v.  Fetters, 
221. 

BLBCTION8.  A  commission  issued  to  a  county 
oflicer  pending  a  contest  of  his  election  is  irregular,  but 
not  void.    Upon  the  determination  of  the  contest  in 
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his  favor  the  commission  takes  effect.    No  second  com- 
mission is  necessary.     Luzerne  v.  Trimmer,  376. 

Pending  a  contested  election  of  a  county  officer  and 
until  its  final  determination  on  the  merits,  the  fees  be- 
long to  the  last  incumbent.     lb. 

The  decision  of  the  Common  Pleas  in  a  contested 
election  is  final  on  the  merits.  A  certiorari  from  the 
Supreme  Court  brings  up  only  the  record,  and  if  its 
regularity  be  affirmed,  the  decision  of  the  Court  below 
takes  effect  from  its  date.     lb. 

An  Act  of  Assembly  attaching  a  portion  of  a  town- 
ship to  a  borough  for  school  purposes,  both  of  taxation 
and  election,  does  not  violate  the  constitutional  provi- 
sion that  electors  shall  reside  within  their  election  di5« 
trict.     Colvin  v.  Beaver,  396. 

Power  of  Court  of  Equity  to  supervise  oorporats 
election.  See  Corporation.  (C.  P.)  Raynor  v.  Beat- 
ty,  201. 

Bribery  at  eleotions.  See  Crihbs.  Williams  v. 
Commonwealth,  113. 

BMZKBNT  DOMAIN.     See  Damagbs. 

BQUITABLB  BJBCTBffBNT.     See  Ejbctvevt. 

BQUITY.  A  bill  to  compel  the  extinguishment  of 
a  ground-rent,  when  dismissed.  (C.  P.)  SkeUy  r. 
Ogden,  365. 

Disoovery.  The  plaintiff  must  establish  his  right 
to  the  subject  matter  of  a  suit  before  he  is  entitled  to 
discovery.     (C.  P.)     Portuondo  v,  Faunce,  639. 

Aooonnt.  A  court  of  equity  has  jurisdiction  to  de- 
cree an  account  of  iron  ore  unlawfully  taken  from  the 
hands  of  the  plaintiff.     Alden's  Appeal,  442. 

Marshalling  of  seotirities.  Where  three  lots  of 
ground  are  subject  to  a  common  incumbrance,  and  are 
sold  at  different  times,  the  lot  last  conveyed  becomes 
primarily  liable  for  the  entire  encumbrance,  and  if  the 
holder  of  the  encumbrance  releases  it  from  the  lien  of 
the  encumbrance,  the  other  lots  are  released  by  opera- 
tion of  law.     Amanda  Martin's  Appeal,  484. 

Subrogation.  The  voluntary  payment  of  a  secured 
debt  by  one  who  is  a  stranger  is  prima  facie  a  pur- 
chase of  the  debt  and  the  accompanying  security,  and 
is  determined  by  the  manifest  intention  and  under- 
standing of  the  parties  at  the  time.  Brice's  Apx>eal, 
227. 

Where  the  separate  real  estate  of  A.  and  C.  was  sold 
by  the  sheriff  in  the  order  named,  and  judgment 
against  A.  and  C.  jointly,  was  awarded  x>ayinent  oat  of 
the  fund  produced  by  the  sale  of  A.'s  estate,  the  fact 
that  it  is  shown  by  parol  that  C.  was  principal  and  A. 
surety,  does  not  entitle  A.  or  his  judgment  creditors  to 
subrogation  upon  the  fund  produced  by  the  sale  of  C.'i 
land.     Indiana  County  Bank's  Appeal,  270. 

Unincorporated  societies.  A  Court  of  Eqaitj 
has  power  to  restore  a  member  unlawfully  expelled 
from  an  unincorporated  society.  (C.  P.)  Schassberger 
r.  Staendel,  379. 

Fraud,  Constructive.  Confidential  relation.  See 
Attorney  and  Client.  (C.  P.)  Lockhard  r.  Me- 
Kinley,  11.     (U.  S.  8.  C.)     Baker  v.  Humphrey,  13. 

A  husband  claiming  to  have  been  defrauded  of  hii 
marital  ri^^hts  by  an  ante-nuptial  settlement  made  by 
his  wife,  must  act  promptly,  and  cannot  be  permitted 
to  make  several  experiments  in  litigation  on  different 
and  inconsistent  grounds.     Hidell's  Appeal,  212. 

Specific  performance.  A  plaintiff  in  assumpsit 
is  not  entitled  to  a  conditional  verdict  to  enforce  spe- 
cific performance  of  a  verbal  agreement  to  convey  land, 
unless  he  clearly  proves  a  strict  complianoe  with  all 
the  terms  of  the  agreement  on  his  own  part.  Naltxin- 
ger  V.  Roth,  493. 

A  covenant  to  mine  a  certain  quantity  of  ore  will 
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not  be  specifloally  enforced  in  equity,  since  an  action 
at  law  for  damages  is  an  adequate  remedy.  Koch  and 
Balliet*8  Appeal,  343. 

Zpjiuiotion.  Although  a  Court  of  Bquity  may  en- 
join to  stay  waste,  it  cannot  sunmiarily  appoint  a  re- 
ceiver of  an  oil  well.  Enterprise  Transportation  Co.'s 
Appeal,  225.     Emerson  and  Wall's  Appeal,  227. 

Injunction  to  restrain  trade-mark,  when  granted. 
See  Tradb-makk.     (C.  P.)    White  r.  Schlect,  77. 

The  performance  of  an  opera  upon  the  stage  gives  no 
right  to  print  the  music,  and  an  attempt  to  print  will 
be  restrained  by  injunction.  (C.  P.)  Gilbert  v.  Bacher, 
14. 

An  injunction  will  be  granted  against  one  maintain- 
ing a  nuisance  in  the  shape  of  a  privy  well,  the  per- 
colations from  which  corrupt  a  well  of  drinking  water 
upon  the  plaintiff's  premises.  (C.  P.)  Dill  v.  Haugh, 
417. 

An  injunction  will  not  be  issued  against  the  main- 
tenance of  a  powder  magazine  in  an  isolated  spot, 
though  it  is  in  the  neighborhood  of  a  large  city.  Dil- 
worth's  Appeal,  133. 

A  Court  of  Equity  has  no  jurisdiction  in  ordinary 
cases  to  enjoin  the  sale  of  real  estate  upon  the  ground 
that  the  defendant  in  the  execution  has  no  title  in  the 
same.     Wiser'a  Appeal,  508. 

An  injunction  will  be  issued  to  prevent  the  unlaw- 
ful expulsion  of  a  member  of  an  unincorporated  so- 
ciety.    (C.  P.)     Powell  V.  Abbott,  231. 

Injunction  to  restrain  the  oollection  of  a  tax.  (C.  P.) 
Albrecht  v.  Lane,  377. 

Injunction  when  granted  to  protect  a  railroad  in  the 
use  of  a  right  of  way  over  the  road  of  another  com- 
pany. (U.  S.  C.  C.)  Junction  R.  R.  Co.  t.  Pennsyl- 
vania B.  R.  Co.,  277. 

Injunction  to  restrain  the  Filbert  Street  extension  of 
the  Penna.  R.  R.  Co.  refused.     Duncan^s  Appeal,  430. 

A  special  injunction  will  be  dissolved,  where  the 
plaintiff  fails  to  prosecute  the  suit  for  more  than  a 
year  after  the  granting  of  the  injunction.  (C.  P.) 
White  V.  Schlect,  77. 

A  Court  of  Equity,  not  the  Orphans'  Court,  is  the 
proi>er  forum  in  which  a  testamentary  trustee,  or  an 
executor,  should  proceed  to  enforce  a  duty  due  "to  the 
estate  of  an  equitable  nature.  (C.  P.)  Stockton  v, 
Nav.  Co.,  110.  

BQXTITT  PRACTICE.  Filing  an  answer  and 
proi-eeding  to  proof  is  not  waiver  of  objection  to  the 
jurisdiction  of  a  Court  of  Equity,  such  objection  may 
be  taken  advantage  of  even  at  final  hearing.  Wiser's 
Appeal,  508. 

Where  a  party  in  equity  relies  upon  the  statute  of 
another  State  as  the  foundation  of  his  right,  such 
statute  should  be  recited  at  length  in  the  pleadings  ; 
a  statement  of  its  legal  effect  is  not  sufficient.  (C.P.) 
Stockton  r.  Nav.  Co.,  110. 

The  effect  of  a  demurrer  to  a  bill  as  an  admission  of 
every  fact  well  pleaded  does  not  cure  a  defect  such  as 
this.     lb. 

A  witness  is  bound  to  attend  before  an  examiner  un- 
til his  examination  is  completed  by  signing,  and  If  he 
refuse  his  attendance  will  be  compelled  by  appropriate 
process.     (0.  C.)     Hook's  Estate,  320. 

In  appeals  from  preliminary  injunctions,  the  Su- 
preme ^urt  do  not  usually  pass  on  the  merits  of  the 
case,  but  except  in  those  instances  where  it  is  very 
evident  that  the  Court  below  has  been  in  error,  con- 
tinues the  injunction.    Truby's  Appeal,  551. 

ERRORS  AND  APPEALS.  Where  the  same 
party  appeals  from  a  decree  of  the  Orphans'  Court 
upon  varioos  claims  against  the  estate  of  which  he 
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is  administrator,  it  is  improper  to  take  a  separate  ap- 
peal ni>on  the  subject-matter  of  each  separate  claim. 
As  there  is  but  one  final  decree,  there  can  be  but  one 
appeal  therefrom  by  the  same  party.  Roberts's  Ap- 
peal, 118. 

One  writ  of  error  cannot  be  taken  to  separate  judg- 
ments in  two  actions  arising  out  of  the  same  facts,  and 
tried  together  on  the  same  evidence.  In  such  a  case 
the  writ  will  be  quashed.  Cauley  v.  Pittsburgh,  C.  k 
St.  L.  R.  W.  Co.,  505. 

An  appeal  taken  ft-om  a  decree  in  divorce  proceed- 
ings more  than  one  year  after  the  entering  of  the  de- 
cree will  be  quashed.   Mortimer's  Appeal,  313. 

Bail  in  error.  A  recognizance  of  bail  iu  error,  de- 
fective in  form,  may  derive  validity  from  the  consent, 
either  express  or  implied,  of  the  parties  to  be  affected 
by  it.     Allen  v.  Kellam,  93. 

Under  what  circumstances  the  approval  of  bail  in 
error  will  be  vacated.     Kaufman  v.  Hirsch,  347. 

"Wliat  the  subjeot  of  writ  of  error  or  appeal. 
No  appeal  lies  to  a  refusal  of  the  Court  below  to  open 
or  vacate  a  decree  in  divorce.  Eepner's  Appeal,  44. 
Mortimer's  Appeal,  313. 

A  writ  of  error  should  not  be  taken  to  a  judgment 
entered  upon  a  single  issue  prior  to  a  trial  upon  other 
issues  of  fact  raised  by  the  pleadings.  Schriver  v. 
Eckenrode,  161. 

What  oannot  be  aaaif^ed  for  error.  The  fail- 
ure of  a  witness  to  sign  his  deposition  cannot  be  as- 
signed for  error  in  the  Supreme  Court  when  no  point 
was  made  upon  it  in  the  Court  below.  Winton  v. 
Little,  37. 

Where  there  is  no  evidence  of  fraud  in  a  case  it  is 
error  to  submit  the  question  to  the  jury ;  but  if  it  does 
not  appear  affirmatively  that  the  party  complaining 
WHS  injured  by  such  submission,  a  reversal  will  not  be 
granted.     Louchheim  v.  Henzey,  571. 

Where  the  Court  below  has  in  the  exercise  of  its 
sound  diAoretion  refused  a  new  trial,  this  Court  will 
not  review  such  decision.     lb. 

Assignments  of  error.  Form  of.  In  conformity 
with  Rule  XXIII.  of  the  Supreme  Court,  the  points 
submitted  to  the  Court  below,  and  the  answers  of  the 
Court  must  be  quoted  in  totidem  verbis  in  the  specifi- 
cation of  error.     Monroe  v.  Monroe,  8. 

Assignments  of  error  which  contain  merely  a  mem- 
orandum of  the  names  of  witnesses  whose  testimony 
has  been  erroneously  received  or  rejected  are  not  in 
accordance  with  Rule  XXIV.,  and  will  be  disregarded. 
Royse  v»  May,  104.    Yeager  r.  Fuss,  557. 

Where  the  requisites  of  Rule  XXIV.  as  to  the  form 
of  assignments  of  error  are  disregarded,  the  Supreme 
Court  of  its  own  motion  will  enter  a  non-pros.  Diet- 
rick  r.  Addams,  492. 

Other  matters.  In  appeals  from  preliminary  in- 
junctions the  Supreme  Court  do  not  usually  pass  on 
the  merits  of  the  case,  but  except  in  those  instances  in 
which  it  is  very  evident  that  the  Court  below  has  been 
in  error,  continues  the  injunction.  Truby's  Appeal, 
550. 

The  decision  of  the  Common  Pleas  in  a  contested 
election  case  upon  the  merits  is  final.  A  certiorari  to 
the  Supreme  Court  brings  up  only  the  record,  and  if 
its  regularity  is  affirmed,  the  decision  of  the  Court  be- 
low takes  effect  from  its  date.  Luzerne  r.  Trimmer, 
376. 

Appeal  from  an  order  of  Court  disbarring  an  attorney. 
See  Attornbt-at-Law.     Ex  parte  Steinman,  145. 

Right  of  a  defendant  paying  money  under  an  execu- 
tion to  recover  it  back  upon  reversal  of  the  judgment. 
See  Assumpsit.     Ins.  Co.  r.  Heath,  516. 
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In  Philadelphia  County  au  action  of  debt  upon  the 
bond  of  bail  in  error  should  be  in  the  Court  of  Com- 
mon Pleas  where  the  original  judgment  was  obtained. 
(C.  P.)     Lukens  t-.  Bryson,  540. 

ESTOPPEL,  A  mortgagee  is  not  estopped  from 
showing  \hat  a  purchase-money  mortgage  was  exeou* 
outed  upon  a  day  subsequent  to  its  date  in  order  that 
its  lien  may  be  preserved  by  its  recording  within  sixty 
days  of  its  execution.     Parke  t;.  Neely,  193. 

Where  a  woman,  upon  the  eve  of  marriage,  makes  a 
will  with  the  consent  of  her  intended  husband,  he  is 
estopped  from  setting  up  the  subsequent  marriage  as 
a  revocation  of  its  provisions.     Lant's  Appeal,  209. 

A  bank  is  estopped  from  denying  the  title  of  a 
depositor  to  moneys  deposited  in  his  own  name.  Lock 
Haven  Bank  v.  Mason,  265. 

The  holder  of  the  legal  title  to  real  estate  who  per- 
mits his  grantor  to  obtain  money  upon  the  faith  of 
statements  that  the  equitable  title  is  in  such  grantor, 
is  estopped  from  setting  up  his  legal  title  against  such 
creditors  of  the  grantor.    Mowry's  Appeal,  362. 

Matters  of  estoppel  in  pais  are  not  admissible  in  evi- 
dence when  the  question  of  estoppel  has  not  been 
raised  upon  the  pleadings.    Knight  r.  Ins.  Co.,  501. 

Under  what  circumstance  parties  will  be  estopped 
from  questioning  the  Jurisdiction  of  the  Court.  Mont- 
gomery V.  Heilman,  537. 

Where  a  feigned  issue  is  awarded  by  an  Orphans' 
Court  to  the  Common  Pleas  of  the  wrong  county,. and 
there  tried  and  the  judgment  npon  the  feigned  issue 
affirmed  in  the  Supreme  Court,  the  parties  are  not 
thereby  estopped  from  applying  for  au  issue  in  the 
proper  county.     Gordon's  Appeal,  65. 

EVICTION.  Measure  of  damages  for.  See  Land- 
lord AND  Tenant.    Lanigan  t;.  Kille,  481. 

EVIDENCE.  Testimony  taken  under  a  commis- 
sion is  subject  to  the  interpretation  of  the  jury  in  the 
same  manner  as  parol  evidence,  and  is  not  to  be  re- 
garded as  an  admission  or  estoppel  of  the  party  call- 
ing the  witness.    Moulor  v,  Ins.  Co.,  81. 

Letters  rogatory,  what  a  sufficient  execution  of, 
answer  of  witness  made  in  foreign  language.  (C.  P.) 
Zanssig  r.  Telegraph  Co.,  510. 

The  laws  of  another  State  when  different  from  those 
of  Pennsylvania  must  be  proved  as  a  matter  of  fact. 
Bough  ton  V.  Bank,  519. 

Witness,  when  not  compelled  to  give  evidence  which 
might  be  used  against  himself  in  a  4)riminal  proceed- 
ing.    Uorstmann  v.  Kaufman,  513. 

Matters  of  estoppel  in  pais  are  not  admissible  in  evi- 
dence when  the  question  of  estoppel  has  not  been 
raised  on  the  pleadings.    Knight  r.  Ins.  Co.,  501. 

In  divorce  proceedings  the  cross-interrogatories  must 
be  cross-examination  strictly,  and  should  be  put  imme- 
diately after  the  witness  has  answered  the  interroga- 
tories in  chief,  and  in  case  explanation  of  the  interro- 
gatories is  necessary  it  should  be  made  by  the  examiner. 
(C.  P.)     Bell  u.  Bell,  509. 

Rule  for  production  of  books  and  papers.  See  Pbac- 
TICK.     (C.  P.)     Thompson  r.  Taylor,  169. 

Evidence  of  intimacy  of  relation  between  parties  to 
show  motive  for  refusing  oonfidenoe  is  not  irrelevant. 
Wright  v.  Funck,  249. 

Res  0est8B.  In  an  action  against  a  railroad  for 
causing  a  fire  through  a  defective  spark-arrester  upon 
an  engine,  evidence  is  admissible  to  show  that  the  same 
engine  had  caused  numerous  other  fires.  Phila.  & 
Read.  R.  R.  Co.  v.  Schultz,  148. 

Declarations  of  agent,  when  binding  upon  princi- 
pal. A  bank  cashier^s  representations,  made  at  the 
time  of  receiving  bonds  for  safe-keeping,  that  the  bank 
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took  as  good  care  of  securities  so  deposited  as  they  did 
of  their  own  securities,  are  not  admissible  to  vary  the 
efl'ect  of  a  written  receipt  given  to  the  depositor.  Comp 
t\  Carlisle  Bank,  453. 

A  railroad  company  is  not  bound  by  the  declarations 
of  a  brakesman  as  to  matters  out  of  the  line  of  his  duty. 
(C.  P.)     Coller  V.  Pass.  R.  W.  Co.,  477. 

lu  an  action  against  the  lessee  of  a  railroad,  decla- 
rations made  by  the  resident  engineer  of  the  company 
constructing  the  road  are  not  admissible  to  show  the 
defective  condition  of  the  road.  Bait,  and  Ohio  R.  R. 
Co.  i\  Sulphur  Spring  School  District,  568. 

Declarations  as  to  the  defective  condition  of  a  ma- 
chine, made  immediately  after  an  accident  by  a  ser- 
vant, are  not» admissible  in  an  action  against  the  mas- 
ter, unless  accompanied  by  au  admission  of  knowledge 
of  the  defect  existing  before  the  accident.  Baker  v, 
Allegheny  Valley  R.  R.  Co.,  337. 

Under  what  circumstances  the  declarations  of  an 
agent  exceeding  his  authority  are  not  admissible  against 
his  principal.     Whitney  v.  Lake,  137. 

Custom,  proof  of.  What  a  sufficient  proof  of  a  cus- 
tom upon  the  part  of  life  insurance  companies  to  re- 
ceive payment  of  premiums  after  the  time  of  their  fall- 
ing due.  Girard  Life  Ins.  Co.  v.  Mutual  Life  Ins.  Co., 
425. 

Parol  evldeiioe,  when  admissible  to  vary  writing. 
Evidence  is  admissible  to  show  that  the  defendant,  an 
unlearned  man,  signed  a  judgment  note,  and  subse- 
quently agreements  for  amicable  revivals  of  judgment, 
upon  the  faith  of  false  representations  of  the  nature  of 
the  instruments  which  he  was  signing  made  to  him  by 
the  plaintiff.  *  Monroe  r.  Monroe,  8. 

Evidence  is  admissible  to  show,  in  an  action  upon 
a  promissory  note,  that  the  maker,  an  unlearned  man, 
signed  the  same  upon  the  faith  of  representations 
made  by  the  payee  that  the  instrument  was  a  receipt 
for  money  then  paid  to  the  defendant.  Resh  r.  Bank, 
21. 

Parol  evidence  is  admissible  to  show  that  a  mortgage 
was  executed  upon  a  different  day  from  that  which  it 
was  dated,  even  though  the  effect  of  the  evidence  be  to 
give  the  mortgage  a  lien  which  otherwise  it  would  noi 
have.     Parke  v.  Neely,  193. 

Under  what  circumstances  parol  representations 
made  by  a  bank  cashier,  will  not  be  admitted  to  vary 
the  effect  of  a  written  receipt  given  by  the  bank  for 
securities  left  for  safe-keeping.  Comp  v.  Carlisle  Bank, 
453. 

Witnesses,  competency  of.  A  principal,  when  re- 
leased from  all  liability  growing  out  of  an  action  against 
a  surety,  is  a  competent  witness  for  the  surety.  Evans 
V.  Jenks,  139. 

A  surviving  partner  and  vendor  of  a  chattel,  when 
released  by  his  vendee  from  liability,  on  his  implied 
warranty  of  title,  is  a  competent  witness  for  the  vendee 
in  an  action  brought  against  the  latter  upon  an  ad- 
verse title.  Wright  r.  Funck,  249. 
r  Who  is  an  **  assignor  of  thing  or  contract  in  action** 
within  the  meaning  of  the  Act  of  Ajuil  15, 1869.  Swing 
V.  Ewing,  489. 

EXECUTION.  *  A  Court  of  Equity  has  no  juris- 
diction to  restrain  by  injunction  a  creditor  from  levy- 
ing upon  land  in  which  he  avers  that  his  debtor  b«8 
an  interest.     Wiser' s  Appeal,  508.  • 

A  capias  ad  satisfaciendum  cannot  be  lawfully  issued 
against  a  married  woman  upon  a  judgment  obtained 
against  her  and  her  husband  for  a  joint  conversion  of 
personal  property  during  her  coverture.  (Q.  8.)  Cnm- 
monwealth  ex  rel.  Barron  v.  Keeper  of  Coottly  FriaoQ) 
314. 
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Where  real  estate  is  sold  under  a  testatum  fi.  fa., 
the  Court  before  whom  the  deed  is  acknowledged  has 
jurisdiction  over  the  distribution  of  the  proceeds  of 
sale.     Berlin's  Appeal,  545. 

An  execution  may  be  issued  in  the  Common  Pleas 
against  the  personal  estate  of  the  defendant  upon  a 
transcript  of  a  judgment  of  a  magistrate.  (C.  P.) 
Weir  p.  Lawrence,  207. 

Where  goods  are  sold  under  a  judgment  waiving  the 
benefit  of  the  $300  exemption  law,  and  the  proceeds  do 
not  amount  to  $300,  a  landlord,  whose  lease  contains 
no  waiver  of  exemption,  has  no  claim  upon  such  pro- 
ceeds.    (C.  P.)     Frick  p.  McCiain,  32. 

Attaohment-ezeoutioii.  Where  on  its  face  a 
writ  of  attachment  embraces  nothing  but  the  defend- 
ant's interest,  or  his  diai^ributive  share  in  the  personal 
estate  of  the  decedent  in  the  administrator's  hand, 
and  the  return  of  service  shows  no  attachment  of  land 
or  interest  therein,  the  administrator  being  admittedly 
not  in  possession  of  the  land,  the  writ  and  service  do 
not  bind  the  defendant's  interest  in  real  estate.  Roth's 
Appeal,  398. 

Goods  of  a  defendant  left  for  storage  with  a  ware- 
houseman at  a  stipulated  sum  per  month,  cannot  be 
made  the  subject  of  an  attachment-execution.  Len- 
nig's  Appeal,  503. 

In  order  to  render  goods  liable  to  an  attachment,  the 
party  in  whose  possession  they  are  must  have  such  a 
fixed  title  or  interest  that  they  cannot  be  taken  from 
him.  Such  has  been  the  uniform  construction  of  the 
Act  since  1819.    lb. 

A  motion  to  dissolve  an  attachment-execution,  after 
plea  filed,  comes  too  late.  (C.  P.)  Backer  v.  Saur- 
man,  403. 

Upon  the  discontinuance  of  an  attachment-execution, 
a  garnishee  is  entitled  to  full  costs,  including  a  $3.00 
attorney  fee.     (C.  P.)    Qriffitts  v.  Stadtmuller,  348. 

Under  what  circumstances  a  garnishee  will  be  per- 
mitted to  pay  money  into  court.  (C.  P.)  Puller  v. 
Bleim,  574. 

Interpleftdar.  A  title  to  goods  held  under  an 
execution  acquired  subsequent  to  the  levy  for  a  full 
consideration  and  without  notice,  cannot  be  made  the 
subject  of  an  interpleader.  (C.  P.)  Bodgers  v,  Doug- 
lass, 191. 

Where  there  are  several  executions,  the  sheriff  can- 
not postpone  the  sale  without  the  consent  of  all  the 
plaintiffs.  If  the  sale  be  wrongfully  postponed,  the 
sheriff  cannot  claim  the  benefit  of  the  Interpleader  Act. 
(C.  P.)     Schofield  v.  Casselberry,  95. 

The  city  of  Philadelphia  must  file  a  bond  when  she 
claims  articles  levied  upon  by  the  sheriff.  (C.  P.j 
City  r.  Hitner,  541. 

Under  what  circumstances  a  claimant  will  be  per- 
mitted to  file  his  own  bond.  (C.  P.)  Phillips  v.  Quig- 
ley,  511.     <C.  P.)     Vent  r.  Pashley,  559. 

When  claimant  will  be  permitted  to  file  his  bond  and 
narr.  nunc  pro  tunc.  (C.  P.)  Kiker  r.  Weightman, 
274. 

XSifeot  of  sale.  A  purchaser  of  chattels  at  a  fair 
sherifi's  sale  may  leave  them  in  the  possession  of  the 
defendant  in  the  execution  without  liability  to  be  taken 
in  execution  by  the  creditors  of  such  defendant.  Mil- 
ler V.  Irvine,  142. 

Distribution.  In  order  that  the  claims  of  laborers 
may  be  a  lien  upon  a  fund  under  the  Act  of  April  9, 
1872,  notice  in  writing  of  the  claims  most  be  given  to 
the  officer  executing  the  writ  before  the  sale  of  the  pro- 
perty. It  is  incumbent  upon  the  claimant  to  prove 
that  such  notice  was  given.    Stichter  r.  Malley,  28. 

A  judgment  entered  in  an  amicable  action  for  wages 


EXECUTION— Continued, 

due  miners  and  laborers,  and  execution  thereon,  is  not 

sufficient  notice  to  the  officer  executing  the  writ.    lb. 

A  demand  for  an  issue  of  fact  under  the  Act  of  April 
26,  1846,  in  a  distribution  by  an  auditor  is  properly 
refused  if  the  disputed  facts  are  immaterial.  AmandA 
Martin's  Appeal,  484. 

While  it  is  a  general  rule  that  a  purchaser  at 
sherifi^s  sale  need  not  look  beyond  the  records,  the 
rule  is  not  without  exceptions.     Parke  v.  Neely,  193. 

It  is  the  duty  of  a  purchaser  at  sheriff's  sale  under 
a  judgment  obtained  subsequent  to  the  record  of  a 
purchase-money  mortgage  recorded  more  than  sixty 
days  after  its  date,  and  subsequent  to  prior  liens  of 
record,  to  ascertain  aliunde^  if  necessary,  tliat  the 
mortgage  was  actually  executed  more  than  sixty  days 
before  the  date  of  its  record,  particularly  if  there  are 
facts  appearing  on  the  face  of  the  record  to  put  him  on 
inquiry,  otherwise  he  takes  title  subject  to  the  mort- 
gage,   lb. 

Creditors  whose  claims  were  liens  on  the  land  at  the 
time  of  a  sheriff's  sale,  and  were  discharged  by  the 
sale,  and  the  owner  of  the  land  sold,  can  alone  par- 
ticipate in  the  distribution  of  the  proceeds.  Rudy's 
Appeal,  308. 

Where  the  judgment  upon  which  a  sale  is  made  is 
not  reached  in  the  distribution  of  the  proceeds,  the 
costs  of  the  judgment  will  not  be  allowed  out  of  the 
fund.     (C.  P.)    Grayson  r.  Hangstorfer,  333. 

Under  what  circumstances  the  costs  of  an  audit  will 
be  imposed  upon  a  claimant  unsuccessfully  demanding 
part  of  the  fund.     lb. 

Subrogation.  See  Equity.  Indiana  County  Bank's 
Appeal,  270. 

MarAhalling  of  secnritias.  See  Equitt.  Amanda 
Martin's  Appeal,  484. 

EXBMPTIOK.    See  Dbcbdbhts'  Estates.    Ezb- 

CUTIOK. 

FEES,  for  tavern  licenses  in  Allegheny  County, 
when  and  how  payable.  Kilgore  v.  Commonwealthi 
184. 

FEME  80I«E  TRADER.  See  Husband  akd 
Wipe. 

FEIONED  ISSUE.    See  Exbcutiov.    Estoppel. 

FINDER  OF  CHATTEL.  The  finder  of  lost 
property  has  a  valid  title  to  it  against  all  but  the  true 
owner.  Bui  property  is  not  lost  in  the  sense  of  the 
rule,  if  the  surroundings  evidence  that  it  was  inten- 
tionally deposited  where  found,  and  forgotten  by  the 
owner ;  in  such  case,  the  proprietor  of  the  premises 
where  it  was  found  is  entitled  to  its  custody  against 
the  finder.     Hamaker  t;.  Blanchard,  331. 

Where  money  is  found  on  the  floor  of  a  room  in  a 
hotel  common  to  all  classes  of  persons,  no  presumption 
arises  that  it  is  the  property  of  a  guest,  and  the  inn- 
keeper cannot  claim  possession  from  the  finder.     lb. 

FOREION  ATTACHBffEKT.  In  foreign  at- 
tachment a  bond  may  be  given  by  the  garnishee  to 
the  sheriff,  with  surety  to  be  approved  by  the  Court, 
conditioned  for  the  return  of  the  goods  attached  or 
payment  of  the  debt,  under  the  Act  of  June  13,  1836, 
§  60,  and  it  is  the  duty  of  the  sheriif  thereupon  to 
withdraw  from  the  possession  of  the  goods.  (C.  P.) 
Reis  V,  Junker,  296. 

FOREIOK  OUARDIAN.  See  Guaboiait  akd 
Ward. 

FOR0ERT.  Jtatification  of.  See  Ratipicatiov. 
(C.  P.)    Brooke  tf.  Harman,  462. 

See  CBiiias. 

FRAUD.  Catching  bargain.  The  purchase  of  a 
legacy  payable  at  a  future  date  at  a  usurious  dis- 
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FRAUD — Continued. 

count  will  be  set  aside  in  eqnitj,  notwithstanding  the 
party  imposed  upon  was  of  full  age.  (0.  C.)  Bogle's 
Estete,  256. 

Confession  of  judgment  by  an  insolvent  husband  in 
favor  of  his  wife,  when  not  evidence  of  fraud.  Wingerd 
V.  Fallon,  163. 

It  is  not  fraudulent  for  an  insolvent  son  to  confess 
a  judgment  to  his  mother  for  money  due  to  her,  al- 
though the  debt  was  barred  by  the  Statute  of  Limita- 
tions.    (C.  P.)    Grayson  v,  Hangstorfer,  333. 

Fraud,  constructive.     See  Equity. 

Rule  in  Twyne's  Case.    See  Dbbtob  and  Creditor. 

FRAUDS,  8TATUTB  OF.  An  action  for 
breach  of  a  parol  contract  concerning  lands  may  be 
maintained,  although  specific  performance  of  the  con- 
tract could  not  be  enforcisd.  Schriver  v.  Eckenrode, 
161. 

What  sufficient  evidence  of  a  gift  followed  by  pos- 
session to  be  submitted  to  the  jury.  Campbell  v, 
Braden,  487. 

A  plaintiff  in  assumpsit  is  not  entitled  to  a  condi- 
tional verdict  to  enforce  specific  performance  of  a  ver- 
bal agreement  to  convey  land  unless  he  clearly  proves 
a  strict  compliance  with  all  the  terms  of  the  agree- 
ment on  his  own  part.     Naftxinger  v.  Roth,  493. 

FRAUDUIaSNTCONVBTAKCBS.  See  Debt- 
OR  AND  Creditor. 

OIFT  of  land,  parol,  what  sufficient  evidence  of,  to 
take  case  out  of  the  Statute  of  Frauds.  Campbell  r. 
Braden,  487. 

Gift,  from  husband  to  wife,  when  not  fraudulent  as 
to  creditors.     See  Debtor  and  Creditor. 

OROUND-RBNT.    See  Landlord  and  Tenant. 

OUARAlf  XT,  meaning  of  word,  in  life  insurance 
policy.    See  Insurance.    Knight  v,  Ins.  Co.,  501. 

GUARDIAN  AND  WARD.  Under  what  cir- 
cumstances a  guardian  appointed  in  a  foreign  State 
may  interfere  with  his  waM*s  estate  in  Pennsylvania. 
(0.  C.)     Rice's  Estate,  255.    Taney's  Appeal,  564. 

HABEAS  CORPUS.  Where  a  married  woman 
was  imprisoned  under  a  ca.  sa.  issued  upon  a  judg- 
ment obtained  before  a  magistrate  against  her  and  her 
husband  for  a  joint  conversion  of  personal  property 
during  her  coverture,  and  the  twenty  days  allowed  by 
law  for  a  writ  of  certiorari  or  appeal  has  elapsed,  and 
no  other  means  exists  of  directly  reviewing  the  legality 
of  the  ca.  sa.,  the  Quarter  Sessions  has  jurisdiction  to 
discharge  her  upon  a  habeas  corpus.  Commonwealth 
ear  rel.  Barron  v.  Keeper,  314. 

See  Parent  and  Child. 

HALF-BLOOD.  See  Decedents'  Estates.  In- 
testate Law. 

HI0H  WAT.    See  Roads,  Uighwatb,  and  Bridges. 

HUSBAND  AND  "WZFB.  Where  a  woman 
upon  the  eve  of  marriage  obtained  her  iutended  hus- 
band's verbal  consent  that  she  might  dispose  of  her 
property  by  will  or  otherwise  as  she  pleased,  and 
executed  a  will  the  day  before  her  marriage  whereby 
she  made  a  liberal  provision  for  him,  and  gave  the 
residue  of  her  estate  to  her  relatives,  friends,  and  to 
charities  ;  although  the  will  was  revoked  by  her  sub- 
sequent marriage,  yet  nevertheless  it  might  on  her 
death  take  effect  in  equity  as  an  ante-nuptial  settle- 
ment.   Lant's  Appeal,  209. 

Under  wliat  circumstances  an  ante-nuptial  settle- 
ment will  not  be  set  aside  upon  the  ground  that  it  Is 
in  fraud  of  the  marital  rights  of  the  husband.  Uidell's 
Appeal,  212. 

A  man.  indebted  to  his  wife  and  other  creditors, 


HUSBAND  AND  V7IPB— Continued. 
may  lawfully  confess  in  her  favor  a  judgment  whSdi 
will  secure  to  her  the  money  due  her  in  preference  to 
the  other  creditors.     Wingerd  v.  Fallon,  163. 

Under  what  circumstances  a  voluntary  f<ettlement 
by  a  husband  in  favor  of  his  wife  will  not  be  decreed 
fraudulent  as  to  creditors.    See  Debtor  and  Creditor. 

Right  of  dower,  how  affected  by  proceedings  in 
partition  in  the  Orphans'  Court.  (O.  C.)  Bauer's 
Estate,  336,  576. 

In  order  to  entitle  a  married  woman  to  the  privi- 
leges and  immunities  of  being  a  feme  sole  trader 
under  the  Acta  of  1718  and  1825,  it  is  not  enough  to 
show  that  the  husband  is  living  separate  from  the 
wife  and  failed  to  support  her ;  it  must  be  shown  that 
he  has  deserted  her,  or  wilfully  neglects  or  refuses  to 
provide  for  her.  (C.  P.)  May  berry  v.  Railway  Co., 
404. 

Where  a  married  woman  loans  money  to  her  hus- 
band and  takes  from  him  a  judgment  to  secure  the 
same  in  the  name  of  a  trustee,  she  has  the  power  hj 
writing  made  with  the  husband's  consent  in  order  to 
assist  him  in  obtaining  a  new  loan,  to  postpone  tho 
lien  of  her  judgment  to  the  lien  of  the  judgment  given 
to  secure  the  new  loan.     Brown's  Appeal,  329. 

A  release  by  a  nuirried  woman  of  a  right  of  action 
for  injuries  suffered  by  her  through  the  negligence  of 
a  railway  company,  is  not  binding  upon  her,  although 
she  is  living  apart  from  her  husband,  unless  it  appear 
that  she  was  strictly  within  the  Acts  of  Assembly  relat- 
ing to  feme  sole  traders.  (C.  P.)  Hayberry  v.  Rail- 
way, 404. 

Under  what  circumstances  a  married  woman  deserts 
by  her  husband  can  prosecute  an  action  in  her  own 
name.     (C.  P.)     Winkler  v.  Pemberton,  419. 

Under  what  circumstances  and  conditions  a  married 
woman  will  be  pemiitted  to  appoint  an  attorney  to 
prosecute  a  suit  hi  the  joint  name  of  husband  and  wife 
without  the  consent  of  her  husband.  (C.  P.)  Irvine 
V.  Dowling,  366. 

A  married  woman  can  pledge  her  personal  estate  to 
secure  the  debt  of  her  husband,  and  will  be  bound  by 
the  terms  of  the  contract  under  which  the  pledge  was 
made  as  to  sale  and  notice.     Dando's  Appeal,  5. 

A  married  woman  having  the  power  to  mortgage  her 
lands  to  secure  the  future  indebtedness  of  her  husband 
may  give  the  money  raised  by  a  mortgage  of  her  sepa- 
rate estate  directly  to  him.     Daubert  v.  Bckert,  87. 

Who  has  no  status  to  contest  the  validity  of  a  build- 
ing association  mortgage  given  by  a  married  woman. 
(C.  P.)     Kingsessing  Association  v.  Roan,  15. 

The  acknowledgment  of  a  deed  by  a  feme  oovert  is 
not  good  unless  it  be  expressed  in  the  certificate  of  the 
officer  who  took  the  acknowledgment,  that  the  con- 
tents of  the  deed  were  made  known  to  her.  Enterprise 
Transportation  Company's  Appeal,  225. 

Where  the  original  certificate  of  acknowledgment  is 
defective,  it  cannot  be  cured  by  a  subsequent  certift- 
cate.     lb. 

A  deed  or  lease  under  seal  of  a  married  woman  of 
her  separate  real  estate  in  which  her  husband  does  not 
join  is  absolutely  void,  and  cannot  be  validated  by  evi- 
dence of  the  husband's  consent.  Nor  can  the  married 
woman  be  estopped  by  the  receipt  of  the  conaideratioii, 
nor  by  any  subsequent  acts  of  ratification  other  thaa 
by  a  deed  duly  executed  and  acknowledged.  BuohanaB 
V.  Hazaard,  267. 

A  married  woman  deserted  and  left  unprovided  fnr 
by  her  husband,  may,  by  virtue  of  the  Act  of  May  4, 
1855,  execute  a  deed  efficacious  to  convey  her  real  es- 
tate without  the  joinder  of  her  husband,  and  without 
having  previously  obtained  a  decree  authmnng  hat 
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HUSBAND  AND  "WIFB— Continued. 

to  act  as  ft  feme  sole  trader.    Elsev  v.  McDonald, 

267. 

As  a  personal  obligation  the  bond  of  a  married 
woman  is  roid,  but  where  giren  to  secure  the  purchase- 
money  of  land  sold  to  her,  it  ma/  be  enforc^  against 
such  land.  It  makes  no  difference  whether  the  bond 
be  accompanied  hy  a  mortgage  or  not,  or  whether  the 
judgment  be  hy  confession  under  a  warrant  of  attorney 
or  by  suit,  in  either  case  the  land  may  be  charged. 
Shnyder  r.  Noble,  182. 

A  capias  against  a  wife  charged  with  slander,  should 
also  include  the  husband.  (C.  P.)  Hurst  v.  Smith, 
461. 

A  capias  ad  satisfaciendum  cannot  be  lawfully  issued 
against  a  married  woman  upon  a  Judgment  obtained 
against  her  and  her  husband  for  a  joint  conrersion  of 
personal  property  during  her  coverture.  (Q.  S.) 
Commonwealth  v.  Keeper,  814. 

Wliere  a  husband  acts  for  his  wife  in  the  ordinary 
management  of  her  property  with  her  knowledge  and 
without  any  dissent  on  her  part,  he  will  be  presumed 
to  have  acted  as  her  duly  appointed  agent,  and  she 
will  be  estopped  ft-om  subsequently  claiming  to  re- 
cover Interest  moneys  so  received  by  him.  Early  v. 
Eolfe,  106. 

Where  a  husband  seeks  to  recover  damages  for  an 
act  of  violence  committed  upon  his  wife,  whereby  he 
has  lost  her  company  and  services,  and  put  to  expense 
for  medical  attendance,  case  is  the  proper  form  of  ac- 
tion.    Drew  V,  Peer,  33. 

A  husband  is  not  liable  upon  a  contract  of  his  wife 
made  before  marriage  for  the  lease  of  a  house,  which 
the  wife  continues  to  occupy  after  marriage,  but  in 
which  the  husband  only  visits  her.  Biery  v.  Ziegler, 
164. 

The  moral  obligation  of  a  married  woman  to  repay 
money  borrowed  by  her  is  a  sufficient  consideration  for 
a  note  given  by  a  third  person  to  secure  such  indebt- 
edness.    Leonard  v.  Duffln,  155. 

Divorce.  Under  what  circumstances  a  respondent 
in  divorce  will  not  be  permitted  to  file  an  answer 
nunc  pro  tunc.  (C.  P.)  Schneider  v.  Schneider,  253. 
No  appeal  lies  from  the  refusal  of  a  Court  below  to 
open  or  vacate  a  decree  in  divorce.  Mortimer's  Appeal, 
313.     Kepner's  Appeal,  44. 

Examination  of  witnesses  before  an  examiner,  how 
to  be  conducted.     (C.  P.)     Bell  v.  Bell,  509. 

Cross  Interrogatories,  scope  of.  (C.  P.)  Bell  r. 
Bell,  509. 

INFANTS.  Right  of  custody  of.  See  Pabbnt  avd 
Child.     See  Guabdiak  and  Ward. 

INNKBSPBR.  When  money  is  found  on  the 
floor  of  a  room  in  an  inn,  common  to  all  classes  of  peo- 
ple, no  presumption  arises  that  it  is  the  'property  of  a 
guest,  and  the  innkeeper  cannot  claim  possession  from 
the  finder.     Hamaker  v,  Blanchard,  331. 

XNSXTR  ANCB.  Fire.  A  policy  upon  a  steam  mill 
containing  a  provision,  that  if  the  insured  should  keep 
or  have  upon  the  premises  any  petroleum,  benzine, 
etc.,  the  policy  should  be  avoided,  is  not  vitiated  by 
the  fact  that  the  insured  having  obtained  permission 
to  make  repairs,  used  a  small  quantity  of  benzine  for 
about  two  weeks  in  cleaning  the  macMnery,  and  some 
weeks  afterwards  the  mill  was  destroyed  by  a  fire  oc- 
curring from  other  causes.  Hears  v.  Humboldt  Ins. 
Co.  108. 

Such  a  provision  in  a  policy  must  have  a  reasona- 
ble interpretation,  such  as  was  probably  contemplated 
hy  the  parties  at  the  time  the  contract  was  entered 
into.  What  was  intended  to  be  prohibited  was  the 
Vol.  IX.-^8 
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habitual  keeping  <Sr  using  of  such  articles,  not  their 
exceptional  use  for  repairs,  when  permission  to  repair 
had  been  granted,     lb. 

General  words  in  a  policy  are  to  bo  limited  in  their 
application  by  reference  to  preceding  particular  words, 
and  the  Court  will  not  take  judicial  notice  that  an  arti- 
cle not  specially  prohibited  in  its  nature  comes  within 
a  general  prohibition.  The  question  is  one  of  fact 
which  must  be  submitted  to  a  jury.     lb. 

The  right  of  a  company  to  cancel  a  policy  and  thus 
terminate  the  contract  for  various  acts  of  the  insured 
is  one  which  has  constantly  been  recognized.  Acker 
V.  Hite,  99. 

When  the  insured  surrenders  his  policy  and  it  is 
marked  cancelled,  from  that  moment  he  ceases  to  be  a 
member  of  a  mutual  company,  though  he  continues 
liable  for  assessments  for  losses  which  accrued  while 
he  was  a  member.     lb. 

The  relation  of  one  insured  in  a  mutual  company  is 
dual :  (1)  as  a  member  of  the  company,  a  corporator ; 
(2)  as  a  contracting  party  with  the  cori>oration  ;  as  a 
corporator  simply,  he  is  bound  by  the  acts  of  the  ma- 
jority, and  his  corporate  rights  are  subject  to  the  au- 
thority of  the  corporation.  As  one  insured  by  con- 
tract with  the  company,  his  rights  stand  entirely  free 
from  such  control.  (C.  P.)  Bradfield  v.  Union  Mu- 
tual Ins.  Co.,  436. 

Jlence  a  by-law  authorizing  a  company  to  rebuild, 
passed  subsequently  to  the  date  of  a  policy,  binds  one 
in  his  relation  as  corporator,  but  does  not  affect  his 
rights  under  the  policy  to  recover  the  amount  insured 
in  cash.    lb. 

Ufa.  Where  an  insurance  company  issues  two 
policies  upon  the  life  of  the  same  person,  it  is  not 
necessary  for  the  representatives  of  the  insured  to 
furnish  separate  proofs  of  death  under  each  policy. 
Girard  Life  Ins.  Co.  v.  Mutual  Life  Ins.  Co.,  425. 

Even  if  circumstances  existed  which  would  justify 
a  company  in  demanding  separate  proofs  of  death, 
such  demand,  must  be  made  without  delay.    lb. 

Where  payment  of  a  policy  is  resisted  upon  the 
ground  of  a  forfeiture  for  non-payment  of  premiums, 
no  proo&  of  death  are  demandable.     lb. 

Where  a  mutual  company  has  to  the  credit  of  a 
policy  dividends  more  than  sufficient  to  pay  a  matur- 
ing premium,  it  is  bound  so  to  appropriate  the  money 
in  order  to  prevent  a  forfeiture  for  non-payment  of  the 
premium.    lb. 

A  custom  to  receive  defaulted  premiums  within  a 
few  days  after  their  falling  due  is  good,  if  sufficiently 
proved.    What  sufficient  proof  of  such  a  custom.     lb. 

A  guaranty,  in  an  application  for  a  policy ,  that  the 
insured  will  not  contract  any  pernicious  habits  is. 
equivalent  to  a  warranty  ;  and,  in  case  of  violation  of 
such  guaranty,  the  policy  is  properly  forfeited  under 
a  stipulation  that,  if  any  of  the  statements  in  the 
application  are  false,  the  policy  shall  be  forfeited. 
Knight  V.  Mutual  Life  Ins.  Co.,  501. 

It  is  not  within  the  power  of  a  general  agent  of  an 
insurance  company  by  declarations  that  the  insured 
has  complied  with  his  contract,  and  that  his  policy  is 
good  to  estop  the  company  from  setting  up  as  against 
one  who  purchased  the  policy  in  the  faith  of  such 
assurance,  that  the  policy  is  void  because  of  misrepre- 
sentations on  the  part  of  the  insured  at  the  time  of 
issue  of  such  policy.     lb. 

The  existence  of  a  disease  in  one  insured  as  contra- 
distinguished from  a  predisposition  or  tendency  to  it, 
is  a  fact  which  it  is  error  to  withdraw  from  the  jiiry. 
Moulor  V.  American  Life  Ins.  Co.,  81. 
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INTERBBT.  The  mere  absence  of  the  creditor, 
or  the  death  of  a  mortgagee  without  the  appointment 
of  an  administrator,  does  not  stop  the  running  of 
interest  nor  exempt  the  mortgagor  firom  its  payment. 
His  only  remedy  is  by  payment  into  court  under  the 
Act  of  April  3,  1851.      (C.  P.)     Bouillon's  Estate,  14. 

Money  received  by  one  Joint  tenant  for  the  sale  of 
his  co-tenant's  interest  in  their  joint  estate  is  trust 
money  ;  the  rules  therefore  which  forbid  the  charging 
of  interest  upon  interest  as  between  debtor  and  creditor 
have  no  application.     Roberts's  Appeal,  118. 

Interest  is  not  chargeable  upon  claims  against  tlie 
Insolvent  estates  of  decedents.  (0.  C.)  Bumell's 
Estate,  334. 

Interest  is  not  chargeable  on  an  advancement. 
Porter's  Appeal,  457. 

Interest  is  not  chargeable  on  costs.  Galbraith  v. 
Walker,  474. 

INTBRFZiEADER.     See  Exbcutiov. 

ZNTESTATB  LAW.  Among  cousins  those  of 
the  half-blood  inherit  equally  with  those  of  the  whole 
blood.  (C.  P.)  Dorsey  v.  Van  Horn,  95.  (0.  C.) 
Davis's  EsUte,  479. 

See  Decbobnts'  Estates. 

ISSnB.  Demand  for,  when  not  granted. 
Aminda  Martin's  Appeal,  484. 

Issue,  lelgned.    See  Fbioved  Issue. 

<     JUpOBS.    See  Quo  Wabeaitto. 

JXJDOMBNT.  Confessed  judgment  in  favor  of 
relative,  when  not  fraudulent  as  to  other  creditors. 
'  See  Fbaud. 

While  a  judgment  entered  on  warrant  of  attorney 

(las  the  same  effect  as  if  on  the  verdict  of  a  jury  while 

t  stands,  such  a  judgment  is  not  necessarily  a  waiver 

f  the  results  of  adjudioation,  and,  where  a  defence  is 

it  up  on  the  ground  of  public  policy,  the  Court  should 

vpen  the  confessed  Jndnnent  and  let  the  defendant 

into  a  defence.    Tebay  &  Bredin's  Appeal,  151. 

A  note  whose  consideration  is  the  stifling  of  a  prose- 
cution for  forgery  is  void,  and  the  entry  of  judgment 
thereon  by  virtue  of  a  warrant  of  attorney  does  not 
make  the  contract  executed.    lb. 

Under  what  circumstances  a  confessed  judgment 
will  be  opened  after  two  revivals,  upon  the  ground  of 
fraudulent  imposition  upon  the  defendant.  Monroe  v. 
Monroe,  8. 

Under  what  circumstances  proceedings  will  not  be 
stayed  upon  a  judgment  entered  upon  a  bond,  although 
judgment  in  a  suit  on  the  accompanying  mortgage  has 
been  refused  for  want  of  a  sufficient  affidavit  of  defence. 
(C.  P.)    Longstreth  v.  Thornton,  206. 

The  lien  of  a  judgment  when  lost  by  lapse  of  time 
cannot  be  revived  against  a  terre  tenant  by  a  parol 
agreement.    Rudy's  Appeal,  308. 

The  power  of  the  Court  under  the  Act  of  March  14, 
1876y  to  decree  the  entry  of  satisfaction  of  a  judgment 
upon  due  proof  that  it  has  been  fully  paid,  is  strictly 
limited  to  cases  of  actual  payment  in  fuU.  Gifford's 
Appeal,  246. 

Where  a  judgment  is  satisfied  upon  the  record  by 
one  who  has  the  prima  facie  right  to  control  it,  one 
who  subsequently  advances  money  upon  the  faith  of 
such  satisfaction  will  be  protected  against  the  subse- 
quent action  of  the  Court  in  striking  off  such  entry  of 
satisfaction  at  the  instance  of  the  equitable  assignee 
of  the  judgment.     Hamer's  Appeal,  101. 

JURISDICTION,  oonfliot  of.    See  Coubts. 

When  party  estopped  from  objecting  to  want  of. 
See  Courts.    Montgomery  v.  Heilman,  537. 

JU8TICB  OF  THB  PBACB.  A  justice  of  the 
peace  has  no  jurisdiction  of  a  suit  begun  by  a  dis- 
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tributee  in  the  Orphans'  Court  to  recover  from  an 
executor  his  distributive  share.    Montgomery  v.  Heil- 
man, 537. 

But  where  the  defendant  expressly  agrees  that  such 
an  action  should  be  tried  before  a  justice,  and  the 
same  was  tried  and  resulted  in  a  judgment  for  the 
plaintiff,  from  which  the  defendant  appealed  to  the 
Common  Pleas,  it  is  too  late  for  the  defendant  to  raise 
the  question  of  jurisdiction  after  judgment  has  been 
taken  for  want  of  an  affidavit  of  defence.     lb. 

U})on  an  appeal  from  a  Magistrate's  Court,  the  de- 
fendant is  not  bound  to  file  an  affidavit  of  defence  un- 
less the  plaintiff  puts  something  upon  the  record  to 
show  an  intention  to  ask  for  judgment  for  want  of  an 
affidavit.     (C.  P.)     Prichett  v,  Moes,  558. 

When  a  defendant  seeks  to  tax  his  bill  of  costs 
against  the  plaintiff's  verdict,  upon  the  ground  that 
he  tendered  to  the  plaintiff  before  the  justice  of  the 
peace  as  much  or  more  than  the  plaintiff  recovered 
after  an  appeal,  it  is  necessary  that  the  fact  of  such 
tender  appear  upon  the  reoord.  Driesbach  v.  Morris, 
57. 

LACHBS.  What  sufficient  defence  against  action 
for  specific  performance.  See  Ejbctxbst.  .  fiuseell  r. 
Baughman,  284. 

In  applying  for  bill  of  review.  See  Orphasb'  Coubt. 

LANDLORD  AND  TBNANT.  An  assault  and 
battery  by  a  tenant  upon  a  constable,  who  had  furibly 
opened  an  outer  door  of  a  house,  is  justifiable  evoi 
though  he  went  there  to  conduct  a  sale  under  a  pre- 
vious levy.    (Q.  S.)    Commonwealth  9.  Moreland,  272. 

Breach  of  covenant  for  quiet  enjoyment,  measure  of 
damages  in  action  by  tenant  against  landlord  for  an 
eviction.  See  Damaobs,  Measubb  of.  Lanigan  r. 
Kille,  481. 

If  a  tenant  hold  his  lease  at  will  or  by  the  month, 
and  his  landlord  grants  that  a  lawful  and  necessary, 
yet  offensive  or  dangerous  factory  or  magazine  may  be 
erected,  the  tenant  has  not  a  right  of  action  for  its  pre- 
vention.    Dilworth's  Appeal,  133. 

Under  what  circumstances  a  husband  is  not  liable 
for  the  rent  of  premises  occupied  by  his  wife.  See 
HusBAKD  AND  WiFB.     Biery  v.  Ziegler,  154. 

A  covenant  of  forfeiture  of  a  lease  for  non-payment 
of  rent,  runs  with  the  land.  Confession  of  judgment 
when  enforced.     (C.  P.)     Evans  v.  Fries,  462. 

A  covenant  in  a  mining  lease  to  mine  a  certain  quan- 
tity per  annum,  will  not  be  specifically  enforced  in 
equity,  but  the  parties  will  be  left  to  their  action  at 
law.    Koch  k  Balliet's  Appeal,  343. 

Where  a  right  to  mine  is  granted  in  consideratioa 
of  a  royalty  reserved,  the  law  implies  a  covenant  by 
the  grantee  to  work  the  mine  with  diligence  so  that 
the  grantor  may  receive  the  contemplated  oosnpenia- 
tion.     lb. 

Distress.  The  goods  of  a  stranger  not  exempt  by 
some  policy  of  law,  who  enters  upon  demised  premises 
during  the  term  of  the  tenant,  without  authority  of 
the  landlord,  and  thus  remains  in  possession  after  the 
determination  of  the  tenant's  lease,  are  liable  to  dis- 
tress for  rent  due  by  such  tenant.  Whiting  v.  Lake, 
137. 

What  a  sufllcient  averment  that  goods  distrained  for 
rent  in  arrear  were  upon  the  demised  premises  in  the 
course  of  trade,  and  therefore  exempt  from  distreM. 
(C.  P.)  Bieeenwald  v.  Winpenny,  642.  Nass  v. 
Winpenny,  642, 

The  goods  of  a  renter  of  a  room  in  a  house  are  liable 
to  distress  for  rent  due  by  the  tenant  of  the  house. 
He  is  not  a  boarder  within  the  exception  exemptinf 
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the  goods  of  a  boarder  from  distrees.     (C.  P.)  Lane  v. 

Steinmeti,  574. 

Where  no  sale  is  made  of  goods  distrained  for  rent, 
before  they  are  replevied,  it  is  not  neoessarj  that  the 
oonstable  should  make  an  appraisement.  (C.  P.) 
Johnson  v.  Black,  438. 

In  an  action  against  a  oonstable  for  an  exoessire  dis- 
tress, the  plaintiff  (after  an  award  of  arbitrators  in  his 
favor  and  an  appeal  bjr  the  defendants),  filed  a  narr. 
in  trespass  vi  et  armis,  which  set  forth  the  tenancy, 
the  amount  of  rent  in  arrear  and  the  goods  distrained ; 
after  this,  upon  the  trial,  the  narr.  could  not  be 
amended  so  as  to  deny  the  tenancy.  Royse  t;.  May, 
104. 

In  such  a  case,  the  narr.  not  being  under  the  Act  of 
May  10,  1871,  allowing  double  damages  for  distress 
where  no  rent  is  due,  there  can  be  no  recovery  under 
its  provisions.     lb. 

Oronnd-rent.  In  an  action  of  covenant  sur  ground- 
rent  deed,  it  is  not  a  defence  that  the  ground  landlord 
had  distrained  and  subsequently  abandoned  the  dis- 
tress, even  though  there  were  at  that  time  enough 
goods  upon  the  premises  to  have  paid  the  rent.  (C. 
P.)     Howell  V.  Bateson,  463. 

A  ground-rent  irredeemable  during  a  life  in  being  is 
not  within  the  prohibition  of  the  Act  of  April  22, 1850, 
§  21,  prohibiting  irredeemable  ground-rents.  (C.  P.) 
Skelley  v.  Ogden,  365. 

LB  ASB .  Lease  of  railroad  when  ultra  vires.  See 
CoBPORATiov.  (U.  S.  S.  C.)  Thomas  v.  West  Jersey 
R.  R.  Ck>.,  65. 

LBOACTST.  A  general  legacy  to  a  volunteer  will 
not  be  entitled  to  exemption  from  abatement  on  the 
ground  of  its  being  applied  to  any  particular  object  or 
purpose,  unless  there  be  clear  and  unequivocal  evi- 
dence from  the  terms  of  the  will  that  the  testator  in- 
tended to  give  it  a  priority.  Appeal  of  the  Trustees  of 
the  University,  520. 

Where  there  is  any  valuable  consideration  for  a  tes- 
tamentary gift  or  any  right  or  interest  is  relinquished 
in  considerati'on  thereof,  such  legacy  will  be  entitled 
to  payment  over  other  general  legacies  which  are  mere 
bounties.    lb. 

Where  there  is  a  deficiency  of  assets  after  payment 
of  debts,  expenses,  and  specific  legacies,  to  pay  the 
other  legacies,  the  rule  is  generally  that  the  loss  shall 
be  borne  entirely  and  proportionally  by  those  pecuni- 
ary legacies  which  are  in  their  nature  general.  An 
annuity  charged  on  the  personal  estate  is  a  general 
legacy,  and  in  case  of  such  deficiency,  must  abate  rate- 
^hly  with  other  general  legacies.    lb. 

In  order  to  prevent  a  legacy  from  lapsing  by  the 
death  of  the  legatee  in  the  lifetime  of  the  testator,  such 
testator  must  in  his  will  declare  either  expressly  or  in 
terms  from  which  it  can  be  collected  with  sufficient 
clearness  what  person  or  persons  he  intended  to  sub- 
stitute for  the  legatee  dying  in  his  lifetime.    lb. 

Proceeding  to  charge  a  legacy  upon  lands.  See  Db- 
GXDBKTS*  Estates.     Littleton's  Appeal,  188. 

When  chargeable  on  lands.  See  Dbcedbm ts'  Ebtatbs. 
(0.  C.)    Wolfs  EsUte,  260. 

LIBBL.  To  deprive  an  attorney  of  his  oflioe  sum- 
marily for  the  publication  of  a  libel  upon  a  man  in  a 
public  capacity,  or  where  the  matter  was  proper  for 
public  investigation  would  be  an  infraction  of  the  spirit, 
if  not  of  the  letter  of  Art.  I.  §  7  of  the  Constitution. 
Ex  parti  Steinman,  145. 

See  Cbixbs.    Commonwealth  v.  Willard,  524. 

LICBKSB.  Fees  for  tavern  lioenses  in  All^heny 
County.    Kilgore  v.  Commonwealth,  184. 


LIEK.  For  unpaid  purchase-money,  how  pre- 
served. See  Vendob  and  Vendbb.  Snyder's  Appeal, 
177. 

See  BfBCHAVics'  Liens.     Municipal  Claims.     Admi- 

RALTT. 

LIMITATIONS,  STATUTB  OP.     In   an  ac- 

tion  upon  the  case  against  a  Recorder  of  Deeds  for 
negligently  giving  a  false  certificate  of  search,  where 
no  fraud  is  alleged,  the  Statute  of  Limitations  begins 
to  run  from  the  time  when  the  search  was  given,  and 
not  from  the  discovery  of  its  falsity.  Owen  v.  Western 
Saving  Fund,  465. 

As  far  as  the  running  of  the  statute  is  concerned, 
there  is  no  distinction  between  torts  arising  from  con- 
tract, and  those  which  arise  from  official  malfeasance, 
lb. 

In  order  to  toll  the  running  of  the  Statute  of  Limita- 
tions, it  is  not  essentially  necessary  that  there  should 
be  an  actual  or  express  promise  to  pay.  From  an  ad- 
mission consistent  with  a  promise  to  pay,  the  law  will 
imply  a  promise  without  its  having  been  actually  or 
expressly  made.    Palmer  v.  Gillespie,  535. 

Such  an  admission  must  be  such  a  clear,  distinct, 
and  unequivocal  acknowledgment  of  a  particular  debt 
as  to  remove  hesitation  in  regard  to  the  debtor's  mean- 
ing,    lb. 

The  fact  that  a  railroad  crossing  across  a  public 
highway  has  existed  for  twenty-four  years,  is  no  bar 
to  an  indictment  for  a  nuisance,  since  the  Statute  of 
Limitations  does  not  run  against  the  Commonwealth. 
Northern  Central  Railway  Co.  r.  Commonwealth,  129. 

It  is  too  late  for  executors  to  avail  themselves  of  the 
plea  of  the  Statute  of  Limitations,  who  did  not  suggest 
it  at  the  time  they  were  made  parties  to  the  suit  six 
years  after  their  testator's  death,  nor  set  it  up  in  their 
answer  to  an  amended  bill  six  years  later.  Alden's 
Appeal,  442. 

What  not  sufficient  evidence  of  adverse  possession 
to  give  a  title  to  land.  Campbell  v.  Br^en,  487. 
Ewing  r.  Ewing,  489. 

The  saving  clause  in  sect.  4  of  the  Act  of  March 
13,  1815,  whereby  minors  and  insane  persons  whose 
unseated  lands  have  been  sold  for  taxes  are  entitled 
to  two  years  after  removal  of  their  disabilities  wherein 
to  redeem  the  same,  does  not  extend  to  sales  made 
under  sect.  5  of  the  Act  to  the  County  Commissioners, 
and  to  the  redemption  therefrom  as  provided  in  the 
6th  section  of  the  same  Act.     Metz  v.  Hipps,  321. 

Limitations  of  right  to  file  bill  of  review.  See 
Orphans'  Court. 

LIMITBD  COBfPANT.    See  Partnership. 

LUNATIC.  Under  what  circumstances  lunacy  of 
the  mortgagor  is  no  defence  to  an  action  on  a  mortgage. 
(C.  P.)    Mills  V.  Slook,  379. 

Allowance  for  support  of  lunatic,  when  not  reduced 
because  of  diminution  of  income.  (0.  C.)  McCloskey's 
EsUte,  496. 

MALICIOUS  PROSBCUTIOK.  The  advice 
of  a  detective  is  no  defence  to  an  action  for  malicious 
prosecutioD.     (C^P.)    Brletwiesser  v.  Stier,  112. 

MANDAMUS.  Where  the  Commissioner  oi 
Highways  in  the  exercise  of  his  discretion  refused  to 
grant  an  omnibus  company  a  license  for  reasons  which 
the  Court  deem  unsubstantial,  he  will  be  compelled 
by  mandamus  to  grant  the  license.  (C.  P.)  Com- 
monwealth V.  Baldwin,  233. 

MARITIBCB  LIBN,  See  Admiralty.  (U.  S. 
D.  C.)    The  Norman,  543. 

MARRIAOB.    See  HtrSBAin)  and  Wifb. 

MARRIBD  WOMAN.  See  Hitsbakd  and  Wifb. 
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MASTER  AND  SBRVANT.  In  order  that  a 
receipt  for  goods  on  storage  may  be  a  warehouse  re- 
ceipt with  the  quality  of  negotiability,  as  contemplated 
by  the  Act  of  Sept.  24,  1866,  the  person  issuing  such 
receipt  must  be  in  possession  of  the  goods  in  his  own 
right  and  not  merely  an  agent  for  a  principal.  Bank 
V.  Gay  ley,  49. 

When  an  act  of  violence  is  committed  by  a  servant 
in  the  ordinary  course  of  his  employment,  but  not  by 
the  direct  command  nor  assent  of  the  master,  case  and 
not  trespass  is  the  proper  form  of  action  in  which  to 
recover  damages  against  the  master.  Drew  v.  Peer,  33. 

A  master  is  not  liable  for  an  injury  caused  to  his 
servant  if  a  tool  or  machine  break  from  an  internal 
original  fault  not  apparent  when  the  tool  or  machine 
was  first  made  or  .provided,  or  from  an  external  appa- 
rent fault,  for  it  is  the  duty  of  the  servant  to  report  to 
the  master  apparent  defects.  Baker  v.  Allegheny 
R.  R.  Co.,  337. 

But  a  different  rule  applies  if  the  tool  or  machinery 
be  perishable ;  the  employer  is  bound  to  know  that 
fact  and  it  is  his  duty  to  fenew  such  instrument  at 
proper  intervals,    lb. 

The  constructive  knowledge  of  the  servant  does  not 
relieve  the  master  from  acting  on  the  constructive 
knowledge  which  is  chargeable  to  him,  nor  impose 
upon  the  servant  the  duty  of  notifying  the  master  of 
that  which  he  ought  to  know.     lb. 

A  master  is  not  liable  for  an  injury  caused  to  his 
servant  through  the  negligence  of  a  gang-boss,  who 
had  no  general  power  of  control  but  acted  as  foreman 
of  workmen  engaged  by  and  furnished  to  him  by  a 
superintendent,  whose  orders  he  was  bound  to  obey. 
Keystone  Bridge  Co.  v.  Newberry,  652. 

In  an  action  by  a  servant  against  his  master  in  the 
absence  of  evidence  of  knowledge  qu  the  part  of  the 
master  of  the  incompetency  of  the  gang-boss,  it  is  error 
to  submit  the  question  to  the  jury.     lb. 

See  Principal  and  Aqent  ;  Nboligbnob. 

MECHANICS'  LIENS.  The  right  to  file  a 
mechanic's  claim  may  be  waived  by  a  stipulation  in 
the  contract  under  which  the  work  was  done.  Long  v. 
Caffrey,  25. 

A  claim  for  paving  and  curbing  in  front  of  {i  house 
is  not  within  the  mechanic's  lien  law.  (C.  P.)  Mo- 
Intee  v.  Thomas,  252. 

A  claim  filed  by  a  subcontractor  must  set  forth  spe- 
cifically the  time  when  and  the  nature  and  amount  of 
materials  furnished  or  work  done  ;  it  is  not  sufficient 
to  state  the  time  of  the  beginning  and  ending  of  the 
work.    Gray  v,  Dick,  555. 

The  Act  of  24  March,  1849,  relates  only  to  claims 
filed  by  contractors,  not  to  those  of  subcontractors, 
lb. 

The  owner  of  a  tract  of  land  laid  it  out  in  ten  build- 
ing lots  fronting  on  a  street.  Ten  houses  were  built, 
in  twos  adjoining  each  other,  making  five  blocks  of 
two  houses  each,  and  between  each  block  side-yards 
with  a  common  partition  fence.  Between  two  of  the 
blocks  an  additional  space  of  ground  of  sixty  feet 
frontage  was  left,  with  the  intention  of  converting  it 
into  a  street.  This  fact  was  not  sufficient  to  prevent 
the  filing  of  an  apportioned  claim  against  the  entire 
lot,  because  at  the  time  of  beginning  the  work  the 
street  had  not  been  dedicated  to  public  use.  Kline's 
Appeal,  26. 

In  the  absence  of  fraud,  materials  furnished  for  a 
building  on  its  credit,  delivered  at  the  shop  of  the  con- 
tractor, may  be  made  the  subject  of  a  lien,  although 
they  were  delivered  before  the  commencement  of  the 
building.    Dick  v.  Stevenson,  411. 

Where  i>ne  nf  Xwo  Joint  contractors  dies  during  the 
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progress  of  the  work,  a  claim  filed  against  the  othsr 
alone,  not  naming  him  as  survivor,  is  good ;  the  pro- 
ceeding being  in  rem,  it  would  be  improper  to  salsti- 
tute  the  personal  representatives  of  the  deceased.    lb. 

A  bill  of  particulars  setting  out  the  day  and  year  of 
the  first  item,  and  the  dates  of  the  successive  items  in 
chronological  order  is  a  sufficient  compliance  with  the 
Act  of  June  16,  1836.     Scholl  v.  Gerhab,  157. 

The  validity  of  a  mechanic's  lien  for  materials  is  not 
put  in  issue  by  the  pleas  of  non-assumpsit,  payment 
with  leave,  etc.,  but  it  is  a  question  to  be  taken  ad- 
vantage of  by  demurrer,  or  motion  to  strike  off  the 
lien.     lb. 

The  proper  method  of  taking  advantage  of  defects 
appearing  upon  the  face  of  a  claim  is  by  demurrer  or 
by  motion  to  strike  off  the  lien.     lb. 

How  long  before  the  return-day  a  sci.  fa.  snr  claim 
must  issue  in  Delaware  County.  (C.  P.)  Miles  v, 
Pleasants,  63. 

The  Act  of  June  11,  1879,  authorizing  the  amend- 
ments of  mechanics'  claims  is  not  retroactive.  (C.  P.) 
Sparr  v.  Walz,  64.    Fahnestock  v.  Wilson,  386. 

Alterations  and  repairs,  lien  for,  when  good. 
(C.  P.)     Shaffer  r.  Green,  144. 

MINES  AND  MININO.  Construction  of  reser- 
vation of  right  to  mine.  See  Deed.  Alden's  Appeal, 
442. 

Mining  lease  construed  and  right  to  8x>ecific  per- 
formance of  covenant  to  mine  a  certain  quantity  an- 
nually considered.  See  Equity.  Koch  St  BalUet's 
Appeal,  343. 

MORTOA0E.  Where  a  conveyance  is  accepted 
by  a  creditor  in  satisfaction  and  extinguishment  of  a 
debt,  an  agreement  to  reconvey  cannot  have  the  effect 
of  turning  the  transaction  into  a  mortgage.  (0.  C.) 
Callahan's  Estate,  253. 

Under  what  circumstances  parol  evidence  is  admii- 
sible  to  show  that  a  purchase-money  mortgage  wsf 
executed  subsequent  to  the  day  upon  which  it  is 
dated  for  the  purpose  of  preserving  its  lien.  Parke  r. 
Neely,  193. 

It  is  not  material  that  a  mortgage  should  appear  on 
its  face  to  be  for  purchase-money  if  the  fact  can  be 
proved.    lb. 

Effect  of  a  sheriff's  sale  under  a  subsequent  judg- 
ment upon  a  mortgage  prior  to  which  was  a  lien  for 
unpaid  taxes.     (C.  P.)    Lea  v.  Brown,  418. 

Power  of  a  married  woman  to  mortgage  her  separate 
estate  and  apply  the  proceeds  of  the  mortgage.  See 
HusBAKD  AND  WiPB.    Daubert  v,  Eckert,  87. 

The  equity  of  a  terre-tenant  yrho  has  procured  the 
payment  of  a  mortgage,  though  not  the  possession  of 
it,  nor  its  satisfaction,  is  superior  to  that  of  the 
assignee  for  value  of  the  mortgage,  who  upon  the 
assignment  made  no  inquiry  of  the  mortgagor,  who, 
by  a  recorded  deed  containing  no  reference  to  the 
mortgage,  had  sold  the  property  to  the  terre-tenant. 
Sellers  v.  Benner,  88. 

Under  what  circumstances  the  Innaqy  of  the  mort- 
gagor is  no  defence  to  an  action  upon  the  mortgage. 
(C.  P.)    Mills  V.  Block,  379. 

A  mortgagee  cannot  by  will  restrict  the  payment  of 
the  mortgage  debt  to  his  executors,  or  place  upon  the 
mortgagor  an  obligation  to  see  to  the  application  of  the 
purchase-money.     (0.  C.)     Beoher's  &tate,  128. 

Payments  on  stock  assigned  as  collateral  security 
for  a  building  association  mortgage  are  not  ipso  facto 
payments  on  the  mortgage.  Economy  Building  Asso- 
ciation V.  Hungerbuehler,  218. 

Who  oan  Mt  up  invalidity  of  building  awooiatioa 
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mortgage  given  by  married  woman.      (C.  P.)      King- 

seesing  Building  Association  r.  Roan,  15. 

A  terre-tenant  cannot  intervene  in  a  sci.  fa.  npon  a 
mortgage  without  leave  of  Court.  (C.  P.)  Hobson  v. 
Webster,  206. 

In  a  suit  against  a  mortgagor,  judgment  maj  be 
obtained  for  want  of  an  affidavit  of  defence,  notwith- 
standing the  intervention  of  the  representatives  of  a 
deceased  terre-tenant.    Dutill  r.  Sulljr,  573. 

The  heirs  or  devisees  of  a  deceased  terre-tenant  who 
were  not  made  parties  to  a  suit  are  not  precluded  by  a 
judgment  obtained  therein ;  they  have  therefore  no 
status  to  complain  of  any  irregularity  in  the  proceed- 
ings,   lb. 

Proceedings  to  compel  satisfaction  of  mortgage  under 
Act  of  June  11,  1879.  Practice  under.  Sellers  v. 
Benner,  88. 

Where  there  is  no  one  accessible  who  is  authorized 
to  enter  satisfaction  of  a  mortgage,  the  only  method 
by  which  the  mortgagee  can  relieve  himself  from  the 
payment  of  interest  is  to  pay  the  money  into  court. 
(C.  P.)    Bouillou's  Estate,  14. 

Under  what  circumstances  leave  will  not  be  granted 
to  pay  money  into  court  for  the  satisfaction  of  a  mort- 
gage nnder  the  Act  of  April  3,  1851.  (C.  P.)  In  re 
Kohler,  527. 

Under  what  circumstances  the  Court  will  direct  the 
satisfaction  of  a  mortgage  upon  ex  parte  affidavits. 
(C.  P.)    In  re  John  Gunther,  191. 

•  Judgment  npon  bond  pending  proceedings  upon 
accompanying  mortgage  when  not  stayed.  (C.  P.) 
Longstreth  p.  Thornton,  206. 

Attorney's  commission  for  collection.  See  Attornet- 
at-Law.    

BCONICIPAL  CLAIMS.  Lien  for  street  im- 
provement against  suburban  property.  (C.  P.)  City 
V.  Lukens,  348. 

Ass  essments  for  street  improvements  are  a  species  of 
taxation  within  the  meaning  of  an  Act  of  Assembly 
exempting  a  cemetery  from  taxation.  Olive  Cemetery 
Co.  r.  Philadelphia,  85. 

Registration  of  lien  for  unpaid  water  tax  containing 
neither  location  nor  description  of  real  estate  is  defec- 
tive and  insufficient  to  support  a  scire  facias.  Allen- 
town  r.  Hower,  198. 

To  support  a  scire  facias  the  property  should  be 
designated  with  such  certainty  as  to  enable  the  sheriff 
to  execute  the  levari  facias,  but  it  is  unnecessary  to 
conform  strictly  to  all  the  requisites  of  a  mechanic's 
lien.  The  name  of  the  contractor  or  material  man 
need  not  be  given,  nor  is  a  bill  of  particulars  neces- 
sary,    lb. 

The  Act  of  April  21,  1858,  is  a  general  Act  under 
which  amendments  are  allowable  when  intervening 
rights  are  not  prejudiced.  lb.  (C.  P.)  City  v. 
Wagner,  511. 

What  not  sufficient  notice  to  pave  a  footway. 
City  of  Philadelphia  v,  Donath,  415. 

What  a  sufficient  notice  to  the  city  solicitor  of  a 
mle  to  issue  a  sci.  fa.  sur  municipal  claim.  (C.  P.) 
City  t?.  Wood,  347. 

Where  it  appears  from  the  sherifTs  return  to  a  sci. 
fa.  sur  municipal  claim  that  the  writ  had  not  been 
posted  upon  the  premises  for  two  weeks  as  required 
by  the  Act  of  March  11,  1846,  the  return  is  fatally 
defective.    O'Byme  r.  Philadelphia,  41. 

Under  what  circumstances  proceedings  npon  muni- 
cipal claims  will  be  consolidated.  (C.  P.)  City  r. 
Tyson,  367. 

Where  a  judgment  has  been  reversed  on  account  of 
a  fatal  defect  in  the  sheriff's  return  to  a  writ  of  sci.  fa., 
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the  effect  is  as  4f  there  had  been  no  return  at  all,  and 
the  proper  course  is  to  issue  an  alias  writ.    Wistar  r. 
Philadelphia,  98. 

Where  under  such  circumstances  an  alias  writ  is 
issued,  it  is  not  necessary  to  file  a  second  affidavit  that 
the  defendant  had  been  notified  to  make  payment  of 
the  claim  in  order  to  entitle  the  plaintiff  to  a  judg- 
ment by  default.     lb. 

Under  what  circumstances  an  entry  of  satisfaction 
of  a  claim  made  through  mistake  will  be  stricken  off. 
(C.  P.)    City  r.  Thomas,  240. 

MXTNICIPAL  CORPORATIONS.  Power  of 
the  Councils  of  Philadelphia  to  provide  by  rule  for  the 
use  of  highways  by  omnibus  lines.  (C.  P.)  Common- 
wealth r.  Baldwin,  233.  • 

The  taxes  for  the  year  1877  in  the  city  of  Scranton, 
were  not  levied  at  the  time  directed  by  law.  The 
Board  of  Appeal  and  Revision  made  numerous  changes 
in  valuation  without  appeal  from  individual  taxpayers  : 
held  that  the  tax  levy  was  not  thereby  invalidated, 
and  that  a  special  injunction  to  restrain  its  collection 
was  improperly  awarded.    Matthews  r.  Scranton,  507. 

Increase  of  debt  of  municipal  corporations,  how  far 
restricted  by  the  Constitution  of  1874.  Pike  County 
V,  Rowland,  241. 

Action  against  municipality  for  negligently  obstruct- 
ing a  highway.  See  Nbouqekce.  Scranton  r.  Catter- 
son,  59. 

NATURALIZATION.  The  Act  of  Congress  con 
ferring  the  right  of  citizenship  upon  seamen  who  have 
served  on  board  merchant  vessels  of  the  United  States, 
does  not  extend  to  the  United  States  naval  service. 
(C.  P.)     In  re  Oormley,  96. 

The  Act  of  Congress  of  1824  requires  that  an  alien 
shall  have  declared  at  least  three  years  before  his  ad- 
mission, that  it  was  bona  fide  his  intention  to  become 
a  citizen  of  the  United  States.  (C.  P.)  In  re  Ran- 
dall, 159. 

Applicants  must  declare  their  intentions  in  such 
form  as  to  show  the  time  when  the  intention  to  become 
a  citizen  was  actually  formed,     lb. 

A  minor  who  has  not  declared  his  intention  two 
years  previous  to  his  application  nor  proved  a  residence 
of  five  years,  cannot  be  admitted  to  citizenship.  (C. 
P.)     In  re  Merry,  169. 

NB0LI0BNCII.  A  railroad  company  In  con- 
structing its  road  and  works  is  only  bound  to  bring  to 
their  execution  the  engineering  knowledge  and  skill 
ordinarily  known  and  practised  in  such  works.  There 
is  no  liability  on  its  part  for  not  constructing  a  culvert 
sufficient  to  pass  extraordinary  floods.  Baltimore  and 
Ohio  R.  R.  Co.  r.  Sulphur  Spring  School  District,  568. 

The  concurring  negligence  which  when  combined 
with  the  act  of  God  produces  the  injury  most,  in  order 
to  render  the  defendant  responsible  in  damages,  be 
such  as  is  in  itself  a  real  producing  cause  of  the  in- 
jury, and  not  a  mere  fanciful  or  speculative  negligence, 
which  may  not  have  been  in  the  least  degree  the  cause 
of  the  injury,     lb. 

Under  what  circumstances  a  canal  company  is  not 
liable  for  the  sinking  of  a  barge  while  nnder  their  care 
near  the  mouth  of  their  canal.  Brady  v,  Delaware, 
etc.,  Canal  Co.,  414. 

If  a  public  road  running  through  a  township  is  so 
dangerous  by  reason  of  its  proximity  to  a  precipice 
that  common  prudence  requires  extra  precaution  in 
order  to  secure  safety  to  travellers,  the  township  is 
bound  to  use  such  precaution,  and  the  omission  to  do 
so  is  negligence,    Scott  Township  p.  Montgomery,  389. 

A  municipal  corporation  ia  liable  for  injuries  caused 
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to  one  driving  through  its  streets,  w^ose  wagon  is 
npset  hj  the  iron  head  of  a  water  plug.  Scranton  v. 
Catterson,  59. 

If  reasonable  precautions  are  taken  to  provide  loco- 
motives with  appliances  best  suited  to  the  prevention 
of  damage  by  fire,  the  railway  company  or  persons 
using  them  cannot  be  made  liable  though  they  fire 
every  rod  of  country  through  which  they  run.  Phila. 
and  Reading  R.  R.  Co.  v.  Schultz,  148. 

Evidence  is  not  admissible  to  show  that  other  en- 
gines of  a  company  have  defective  spark  arresters. 
Jennings  v,  Penna.  R.  R.  Co.,  150. 

It  is  contributory  negliglence  on  the  part  of  an  owner 
of  land  along  a  railway  to  allow  the  accumulation  of 
rubbish  and  brusl^ood  on  his  property.  A  land-owner 
along  a  railway  assumes  the  risk  of  firee  necessarily 
following  the  proper  and  lawful  use  of  locomotives,  but 
there  is  no  liability  on  his  part  to  guard  against  their 
improper  and  unlawful  use.  Phila.  and  Reading  R. 
R.  Co.  V.  Schults,  148. 

A  passenger  railway  liable  under  its  charter  to  keep 
in  good  repair  the  sheets  which  it  traverses,  is  liable 
to  a  passenger,  who  in  alighting  from  a  car  is  injured 
through  the  defective  condition  of  the  street.  (C.  P.) 
May  berry  v.  Railway  Co.,  404. 

Except  at  street  crossings,  where  the  public  has  a 
right  of  way,  a  railroad  company  has  the  right  to  a 
clear  track,  and  it  owes  no  duty  to  trespassers, 
whether  they  be  adults,  minors,  or  children  of  tender 
years.    Cauley  v.  P.  C.  and  St.  L.  R.  W.  Co.,  605. 

It  is  contributory  negligence  per  se  in  parents  to 
suffer  their  children  to  trespass  on  the  cars  or  track 
of  a  railroad  company.  ^The  fact  that  the  trespass 
was  committed  without  the  knowledge  or  consent  of 
the  parent  is  immaterial.     lb. 

A  railroad  company  owes  no  duty  to  a  trespasser 
riding  on  a  train.  A  boy  riding  free  upon  a  train  to 
sell  newspapers  is  a  trespasser,  even  though  he  had 
the  permission  of  the  conductor.  To  give  such  per- 
mission is  beyond  the  conductor's  powers.  Duff  p. 
AUegheny  Valley  R.  R.  Co.,  604. 

Liability  of  a  railway  company  to  the  representa- 
tives of  one  killed  while  in  the  care  of  another  carrier. 
Phila.  and  Reading  R.  R.  Co.  v.  Boyer,  496. 

Standing  on  the  front  platform  of  a  street  railway 
car  with  the  implied  consent  of  the  conductor  and 
driver  is  not  contributory  negligence  i>er  te.  German- 
town  Pass.  R.  W.  Co.  V.  Walling,  467. 

Where  the  measure  of  duty  on  the  part  of  a  passen- 
ger is  ordinary  and  reasonable  care  and  the  standard 
shifts  with  the  circumstances  of  the  case,  the  question 
of  contributory  negligence  is  for  the  jury.     lb. 

What  is  contributory  negligence  per  se  in  one 
about  to  cross  a  railway  track  with  a  pair  of  horses. 
Penna.  R.  R.  Co.  v.  Bock,  281. 

A  husband  aa  administrator  of  his  wife  cannot  main- 
tain an  action  against  one  who  negligently  causes  her 
death.  The  action  should  be  brought  in  his  own  right 
as  urviving  husband.    Books  v,  Danville,  339. 

A  municipal  ordinance  cannot  make  that  negligence 
which  was  not  negligence  without  it.  Phila.  ,and 
Reading  R.  R.  Co.  v.  Boyer,  497. 

Sufficiency  of  narr.  in  action  against  municipality 
for  negligently  obstructing  a  highway.  (C.  P.)  Ken- 
yon  V.  City,  222. 

A  claim  for  statutory  and  common  law  damages 
admitting  of  the  same  pleas  and  judgment,  may  be 
joined  in  the  same  action.  Penna.  R.  R.  Co.  v.  Bock, 
281. 

Where  the  form  of  the  declaration  shows  no  inoon- 
iistenoy  in  the  righta  sued  upon,  but  an  api>arent 
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misjoinder  of  the  claimants  thereunder,  an  actual  mis- 
joinder of  rights  or  parties  must  be  taken  advantage 
of  on  trial  and  not  by  motion  in  arrest  of  judgment, 
lb. 

Action  against  steamboat  carrier  for  injury  caused 
passenger  by  violently  bumping  against  wharf.  See 
Common  Carbieb.  (C.  P.)  Monaghan  r.  Ferry  Co., 
368. 

Action  against  passenger  railway  company  by  pas- 
senger injured  while  attempting  to  get  on  car.  See 
Common  Cabsieb.  (C.  P.)  CoUer  r.  Passenger  Rail- 
way Co.,  477. 

Action  against  passenger  railway  company  by  pas- 
senger injured  while  in  the  car.  See  Common  Cib- 
BiBB.     Federal  St.  Pass.  Railway  Co.  r.  Gibson,  533. 

Action  by  servant  against  master.  See  Mastbb  avp 
Sebvant. 

Limitation  of  action  against  recorder  of  deeds  for 
negligently  giving  a  false  search.  See  Limitations, 
Statute  op.     Owen  r.  Saving  Fund,  465. 

NEaOTIABLE  INSTRUMENT.  See  Bills 
AND  Notes. 

NOTICE.  What  sufficient  notice  to  put  a  par^ 
upon  inquiry.     Sellers  v.  Benner,  88. 

When  a  purchaser  of  land  will  be  charged  with  no- 
tice of  encumbrances.     Parke  v  Neely,  193. 

NUISANCE.  While  the  mere  construction  of  a 
railroad  track  across  a  public  highway,  in  pursuance 
of  law,  is  no  nuisance,  it  must  be  constructed  in  such 
a  manner  as  not  to  impede  travel.  Northern  Central 
Railway  Co.  v.  Commonwealth,  129. 

An  indictment  for  maintaining  a  nuisance  li«8 
against  a  railroad  company  where  the  track  crossing 
is  such  as  to  cause  a  dangerous  obstruction  to  travel 
lb. 

Bill  in  equity  to  restrain  nuisance.  See  Bquitt. 
See  Limitations,  Statute  of. 

OIL  WELL,  receiver  of,  power  of  Court  of  Equity 
to  appoint.  See  Eaurrv.  Enterprise  Trans.  Company'i 
Appeal,  225.     Emerson  &  WalPs  Appeal,  227. 

ORPHANS'  COURT.  So  far  as  advancements 
are  concerned,  the  jurisdiction  of  the  Orphans'  Court 
is  exclusive.  It  also  has  power  to  settle  questions  of 
set  off  against  distributive  shares,  arising  out  of  an 
indebtedness  of  a  distributee  to  ih»  decedent.  (0.  C. ) 
Buoknor's  Estate,  511. 

When  under  the  Act  of  April  20,  1846,  a  purchaser 
at  an  Orphans'  Court  sale  of  lands  seeks  to  apply  to 
the  purchase-money  a  judgment  originally  entered  in 
another  county,  but  transferred  to  the  county  of  the 
sale  by  exemplified  copy,  an  issue  to  try  the  truth  of 
an  allegation  that  the  consideration  of  the  judgment 
has  failed,  can  be  tried  only  in  the  county  having 
jurisdiction  of  the  sale.    Gordon's  Appeal,  55. 

Land  purchased  by  an  executor  on  the  foreclosore 
of  a  mortgage  held  by  the  decedent  is  treated  for  the 
purposes  of  distribution  as  personal  property.  (0.  C  ) 
Fell's  Estate,  382. 

The  Orphans'  Court  has  jurisdiction  to  confirm  a  sale 
of  real  estate  purchased  on  foreclosure  of  a  mortgage, 
and  subsequently  sold  by  an  executor.     lb. 

Jurisdiction  in  Partition.    See  Partition. 

Where  the  appellant  from  an  order  of  the  register 
of  wills  admitting  to  probate  a  certain  will  is  a  non- 
resident, he  may,  upon  petition  filed,  be  oompelled  to 
give  security  for  costs.     (0.  C.)    King's  Esti^  207. 

A  witness  is  bound  to  attend  before  an  examiner  un- 
til his  deposition  is  completed,  and  his  attendanoewill 
be  enforced  by  suitable  prooeas.  (0.  G.)  Hook's  Bh 
tate,  320. 
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Allowance  for  support,  when  not  reduced.  (0.  C.) 
McCloskey'B  Estate,  496. 

The  executrix  of  a  deceased  executor  is  not  liable  to 
attachment  for  the  default  of  such  executor.  (0.  C.) 
Goldsmith's  Estate,  276. 

An  amendment  to  correct  an  error  apparent  upon 
the  face  of  the  record  will  not  be  allowed  after  the 
lapse  of  seven  years  where  intervening  rights  are  to  be 
affected.     (0.  C.)     Bauer's  Estate,  336. 

Under  what  circumstances  an  adjudication  and  de- 
cree will  be  sent  back  to  the  Auditing  Judge  for  review. 
(0.  C.)     Bucknor's  Estate,  511. 

Bill  of  Review,  when  too  late.  (0.  C.)  Lindsay's 
Estate,  463.     Littleton's  Appeal,  188. 

Additional  rules  of  Orphans'  Court,  420. 

PARENT  AND  CHILD.  Under  what  circum- 
stances a  hoy  will  be  permitted  to  remain  with  his 
maternal  grandparents,  contrary  to  the  will  of  his 
father.     (Q.  S.)    Commonwealth  v,  8chladensky,  315. 

PARTITION.  Although  in  partition  proceed- 
ings in  the  Orphans'  Court  the  proper  practice  is  to 
issue  a  citation  to  all  the  parties  in  interest,  it  is  not 
essential  where  the  names  of  the  parties  in  interest 
appear  in  the  petition  decree  and  answer.  There  is  a 
presumption  that  all  requisite  notices  were  given. 
(0.  C.)    Bauer's  Estate,  676. 

Where  legacies  are  charged  upon  land,  the  legatee 
is  entitled  to  partition  in  order  to  apply  for  the  sale  of 
the  real  estate.  Where  the  petition  does  not  in  terms 
apply  for  partition,  and  the  lands  eannot  be  sold  for 
the  payment  of  legacies  without  it,  the  Court  will 
afford  the  proper  relief.  (0.  C.)  Cassady's  Estate, 
275. 

The  jurisdiction  of  the  Orphans'  Court  in  partition 
is  confined  to  cases  in  which  the  decedent  died  seised 
of  the  estate  in  respect  to  which  it  is  asked.  But  when 
this  element  exists,  the  Court,  for  the  purpose  of  mak- 
ing distribution,  may  determine  all  questions  of  kin- 
ship.    (0.  C.)     Davis's  Estate,  380. 

PARTNERSHIP.  A  purchase  by  certain  mem- 
bers of  an  unincorporated  association,  organized  for 
the  building,  equipping,  and  operating  of  a  certain 
railroad,  of  the  entire  stock  of  a  competing  road,  was 
beyond  the  scope  of  their  authority,  and  not  binding 
upon  unassenting  members.    Roberts's  Appeal,  118. 

Where  it  is  sought  to  make  a  partner  liable  upon  an 
alleged  ratification  of  an  unauthorized  contract  of  some 
of  his  copartners,  his  assent  to  the  precise  provisions 
of  the  contract  must  appear.    Roberts's  Appeal,  118. 

A  partner  who  sells  firm  property  without  the 
knowledge  and  consent  of  his  copartner,  and  with  in- 
tended fraud  on  the  rights  of  creditors  of  the  firm  to 
pay  his  own  individual  debts,  gives  the  purchaser  no 
title  as  against  creditors  of  the  firm.  Hartley  r.  White, 
286. 

Umited  Companies.  Limited  liability  for  part- 
nership debts  under  the  Act  of  June  2,  1874,  and  its 
supplements,  is  Insured  only  by  strict  compliance  with 
the  Act.    Maloney  v.  Bruce,  92. 

Tim  object  of  the  provision  requiring  a  schedule  is 
to  enable  creditors  to  ascertain  precisely  of  what  the 
property  consists,  and  to  j  udge  of  its  value.  A  general 
description  or  a  lumping  valuation  is  not  the  schedule 
required  by  that  Act.    lb. 

Effect  of  omission  of  word  "limited"  from  the  notes 
of  a  limited  company.  (C.  P.)  German  v.  Hoodie, 
221. 

PAS8SNOBR  RAILWA^lT.    See  Neolioehob. 
PHTSICIAN,  course  of  study  required  to  entitle 
one  to  practise  as  a  physician.    (C.  P.      In  re  Electro- 
pathio  laatitatej  31. 


PLEADING.  When  trespass  vi  et  arinisj  and 
when  trespass  upon  the  case  should  be  brought.  Drew 
V.  Peer,  33. 

A  claim  for  statutory  and  common  law  damages  ad- 
mitting of  the  same  pleas  and  judgment  may  bo  joined 
in  the  same  action.  Pennsylvania  Railroad  Co.  v. 
Bock,  281. 

Where  the  form  of  declaration  shows  no  inconsistency 
in  the  rights  sued  upon,  nor  an  apparent  misjoinder 
of  the  claimants  thereunder,  an  actual  misjoinder  of 
rights  or  parties  must  be  taken  advantage  of  on  trial, 
and  not  by  motion  in  arrest  of  judgment,     lb. 

A  plaintiff  cannot  recover  the  double  damages  for 
an  unlawful  distress  allowed  by  the  Act  of  May  10, 
1871,  unless  the  declaration  be  upon  the  statute. 
Royse  v.  May,  104. 

When  a  narr.  against  a  municipal  corporation  for 
negligeoce  sufficiently  states  the  duty  of  the  corpora- 
tion.    (C.  P.)     Kenyon  r.  Pniladelphia,  222. 

Plea  of  plene  administra/it,  when  good.  (C.  P.) 
O'Conner  v.  Weeks,  461. 

Sufficiency  in  replevin  of  plea  to  an  avowry,  that 
the  goods  were  upon  the  demked  premises  in  the 
course  of  trade.  (C.  P.)  Biegenwaid  v.  Winpenny,  542. 

What  evidence  admissible  under  plea  of  non-as- 
sumpsit.    Fisher  r.  Ball,  141. 

POWDER  MAdAZINB.  Injunction  to  re- 
strain^See  Equity.     DU worth's  Appeal,  133. 

POWRR.  Deed  of  trust  containing  power  of  re- 
vocation, when  revoked  by  will  containing  no  reference 
to  the  power.     (C.  P.)     Taylor  v.  Smiley,  30. 

Power  of  appointment,  when  well  exercised.  Schive- 
ly's  Appeal,  666. 

Power  of  attorney,  when  coupled  with  an  interest 
not  revoked  by  death.     (0.  C.)     Droste's  Estate,  224. 

PRACTICE.  An  action  of  debt  on  recognizance 
of  bail  in  error  must  be  brought  in  Court  where  suit 
originated.     (C.  P.)     LukenS  v.  Bryson,  540. 

Service  of  sci.  fa.  upon  municipal  claim  for  taxes, 
when  insufficient.  See  Musicipal  Claims.  0' Byrne 
V.  Philadelphia,  41. 

Effect  of  reversal  of  Judgment  upon  municipal  claim 
for  defective  service  of  the  sci.  fa.  See  Municipal 
Claims.    Wistar  v.  Philadelphia,  98. 

A  terre-tenant  cannot  intervene  in  an  action  upon 
a  mortgage  without  leave  of  Court.  (C.  P.)  Hobson 
i;.  Webster,  206. 

In  ejectment  where  the  writ  names  a  tenant  as  the 
defendant,  the  landlord  may  intervene  to  defend  pro 
inUresse  suo.     (C.  P.)     Rittenhouse  r.  Fetters,  221. 

Under  what  circumstances  the  Court  will  order  the 
consolidation  of  municipal  claims.  (C.  P.)  City  v. 
Tyson,  367. 

Under  what  circumstances  a  garnishee  will  be  per- 
mitted to  pay  money  into  Court.  (C.  P.)  Fuller  v. 
Bleim,  674. 

Capias.     See  Husbard  akd  Wife. 

Affidavit  denying  partnership,  when  permitted  to  be 
filed  nunc  pro  tunc.  (C.  P.)  Steinbeisser  v.  Corbion, 
528. 

Bill  of  particulars,  when  sufficient.  (C.  P.)  Heft 
V,  Jones,  541. 

Under  a  motion  to  file  an  amended  narr.,  the  Court 
will  not  decide  questions  of  pleading  which  ought  to 
be  raised  by  a  demurrer.  (C.  P.)  Spaulding  v.  Bar- 
ber, 253. 

Judgment  for  want  of  a  plea,  when  opened  on  terms. 
(C.  P.)     Brass  Co.  v.  Rudy,  527. 

Under  what  circumstances  a  Judgment  for  want  of  a 
plea  will  be  stricken  off,  when  a  common  appearance 
has  been  entered  for  the  defendant.  (C.  P.)  Bender 
V.  Ryan,  144* 
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DepositiouB,  formal  requisites  of.  Winton  v.  Little, 
37. 

Letters  rogatory,  what  a  sufficient  execution  of. 
(C.  P.)     Zanssig  v.  Telegraph  Co.,  510. 

Examination  of  insolvent  debtor  under  Act  of 
1879.  (C.  P.)  Davis  v.  Mowbray,  47.  Horstman  i-. 
Kaufman,  513. 

An  order  of  Court  capnot  be  set  aside  without  first 
taking  a  rule  to  show  cause.  (C.  P.)  Garver  v. 
Ward,  192. 

Rule  for  production  of  books  and  papers  upon  the 
trial  under  the  Act  of  179S,  what  not  a  sufficient 
answer  to.     (C.  P.)     Thompson  v.  Taylor,  169. 

Plea  of  former  recovery.   Schriver  t;.  Kckenrode,  161. 

A  demand  for  an  issue  of  fact  under  the  Act  of  April 
20,  1846,  in  a  distribution  by  an  auditor  is  properly 
refused  if  the  disputed  facts  are  immaterial.  Amanda 
Martin's  Appeal,  484. 

Upon  the  refusal  of  a  witness  to  appear  before  an 
examiner,  the  Coi^rt  will  issue  an  attachment.  ^C.  P.) 
Bowen  v.  Thornton,  575. 

Trial  and  Its  inoldents.  What  evidence  is  admis- 
sible to  rebut  the  effect  of  plaintiff's  book  of  original 
entries.     (C.  P.)    Wanamaker  r.  Price,  112. 

Matters  not  in  the  bill  of  particulars  may  be  admis- 
sible on  collateral  questions  arising  during  the  trial. 
(C.  P.)    Wilson  r.  Deacon,  47. 

A  point  duly  certified  as  part  of  the  record  showing 
that  it  was  affirmed  and  bill  sealed,  although  after- 
wards withdrawn,  may  be  reviewed  by  the  Supreme 
Court.     Pass.  R.  W.  Co.  v.  Gibson,  533. 

Province  of  Court  and  jury  in  negligence  case.  P.  & 
R.  R.  R.  Co.  V.  Boyer,  497.  Germantown  Pass.  R.  W. 
Co.  r.  Walling,  467.     Penna.  R.  R.  Co.  v.  Bock,  281. 

Province  of  Court  and  jury  in  life  insurance  case. 
(U.  S.  S.  C.)    Moulor  v.  Ins.  Co.,  81. 

It  is  not  error  to  permit  counsel,  after  the  charge  of 
the  Court,  to  state  to  the  jury  the  specific  items  for 
which  he  claims  damages.    Drew  v.  Peer,  33. 

Inadequacy  of  damages,  when  not  ground  for  setting 
verdict  aside.  (U.  S.  C.  C.)  Reading  v.  Texas  R.  R. 
Co.,  175. 

Pormof  verdict  in  replevin.  See  Rbplbviv.  Wright 
r.  Funck,  249. 

Other  matters.  When  execution  against  person- 
alty may  issue  upon  transcript  from  magistrate.  (C. 
P.)     Weir  V.  Lawrence,  207. 

The  Court  of  Common  Pleas  cannot  entertain  any 
question  in  a  cause  after  the  record  has  been  removed 
to  the  Supreme  Court  by  writ  of  error.  (C.  P.)  Mart- 
singer  r.  Smith,  274. 

To  enter  a  judgment  containing  a  reference  to  an  Act 
of  Assembly,  and  to  a  case  in  the  Reports,  is  not  a 
fatal  error,  but  it  may  be  amended  by  striking  out  such 
references.     Hartley  r.  White,  286. 

See  Affidavit  op  Dbfbnob  Law.  Ambndmbht. 
Attachment.  Equity.  Divoscs.  Ebbors  and  Appeal, 
exbcittion.  evidenob.  judombht.  justicb  of  the 
Peace.     Obpuans'  Court.    Plbadino. 

PRINCIPAL  AND  AGENT.  Principal,  how 
far  bound  by  the  acts  and  declarations  of  agent.  See 
Banks  and  Baitkino.  Evidence.  Steokelv.  Bank,  17. 
Ziegler  v.  Bank,  19.  Resh  v»  Bank,  21.  James  r. 
Building  Association,  325.  Qass  v.  Citizens*  Loan 
Assoc.,  326.     Comp.  v.  Bank,  453.    Coller  v,  Passen- 

fer  Railway  Co.,  477.     Knight  v.  Ins.  Co.,  501.    Bait. 
:  Ohio  R.  R.  Co.  v.  School  District,  568. 
PURCHASER    FOR    VALUE.      Subsequent 
judgment-creditors    are    not    purchasers    for    value. 
Shrewsbury  Savings  Institution's  Appeal,  166. 

Holder  of  check,  when  not  a  holder  for  value.  See 
Bills  and  Notes.    Dougherty  v.  Bank,  1. 


QUO  WARRANTO.  The  Supreme  Court  nd 
the  Judges  thereof  have  exclusive  original  jurisdictioD 
to  issue  writs  of  quo  warranto  to  Associate  Judges  of 
the  Common  Pleas.  Commonwealth  v.  Dumbaold, 
369,  417,  and  529. 

RAILROADS.  Rights  of  passenger  railways  on 
Broad  Street  in  Philadelphia.  (C.  P.)  Cammonwealth 
V.  Baldwin,  233. 

Lease  of  railroad,  when  invalid.  See  Cobporation. 
(U.S.  C.  C.)  Thomas  v.  West  Jersey  RaUroiki  Co., 
65. 

Injunction  to  prevent  interruption  of  free  use  of 
track  of  junction  railroad  company.  (TJ.  8.  C.  C.) 
Lathrop  r.  Junction  R.  R.  Co.,  277. 

Limitation  of  damages  against  rS.ilroad  company  for 
negligent  killing.  Phila.  &  Reading  R.  R.  Co.  r. 
Boyer,  497. 

Action  by  passenger  against  passenger  railway  for 
negligence.  See  Common  Cabbieb.  P.  &  R.  R.  R.  Co. 
V.  Boyer,  497.  Pass.  R.  W.  Co.  r.  Gibson,  633.  See 
Nboliobnce.  (C.  p.)  Coller  r.  P.  R.  W.  Co.,  477. 
Germantown  Pass.  R.  W.  Co.  r.  Walling,  467. 

Obligations  of  passenger  railway  company  to  keep 
streets  in  repair.  (C.  P.)  May  berry  v.  Pass.  R.  W. 
Co.,  404. 

Liability  of  railroad  company  for  maintenance  of 
nuisance  in  construction  of  track.  See  Ndisa5cb. 
Northern  Central  R.  W.  Co.  r.  Commonwealth,  129. 

Action  against  railroad  for  construction  of  defective 
drain.  See  Neolioencb.  B.  and  0.  R.  R.  Co.  r. 
School  District,  568. 

Action  against  railroad  for  defective  spark-arrester. 
See  Nboligencb.     P.  &  R.  R.  R.  Co.  v.  Schultx,  148. 

Action  against  railroad  by  trespasser  on  cars.  See 
Negligence.     Duflf  v.  R.  R.  Co.,  504. 

Action  against  railroad  by  trespasser  on  track.  See 
Negligence.     Cauley  r.  R.  R.  Co.,  605. 

RATIFICATION.  In  order  to  rend^  a  ratifioa- 
tion  effective,  the  assent  of  the  ratifying  party  moat 
be  given  with  a  knowledge  of  the  precise  provisions  of 
the  contract.     Roberts's  Appeal,  118. 

Long  acquiescence  by  a  bank  corporation  in  acts  of 
its  president  otherwise  beyond  the  scope  of  his  autho- 
rity will  operate  as  a  ratification  of  these  acts.  Win- 
ton  V,  Little,  37. 

What  acts  of  ratification  or  adoption  will  estop  one 
whose  name  is  written  to  an  instrument  from  setting 
up  the  forgery.     (C.  P.)     Brooke  v.  Harman,  462. 

The  mere  recognition  by  the  Legislature  of  the  fact 
that  a  lease  has  been  made  is  not  sufficient  to  amount 
to  a  ratification  of  the  power  to  lease.  (U.  S.  S.  C.) 
Thomas  v.  West  Jersey  R.  R.  Co.,  65. 

RECEIVER  OF  OIL  WELL.  When  ap- 
pointed. See  Equity.  Enterprise  Transportation 
Company's  Appeal,  225.  Emerson  and  Wall's  Appeal, 
227. 

RECORDER,  OF  PHIL  AD  BLFHI  Alright  of, 
to  collect  taxes  on  pool  tables.  See  Taxbs.  Albreoht 
V.  Lane,  377. 

RECORDER  OF  DEEDS.  LimiUtion  of  lia- 
bility for  false  search.  See  Limitations,  Statute  of. 
Owen  r.  Savings  Fund,  465. 

REFEREE,  report  of,  reriewable  by  Common 
Pleas.     (C.  P.)     Monaphan  r.  Ferry  Co.,  368. 

RELIGIOUS  SOCIETT.  Control  of  eleoUon. 
See  Corporation. 

REFLEVIN.  A  pledgee  of  goods  on  storage  who 
has  never  made  himself  known  to  the  bailee  nor  ob- 
tained possession  of  the  goods,  oannot  maintain  re- 
plevin against  the  bailee  who  has  part«d  with  the 
goods  by  order  of  the  pledgor  to  a  bona  Jide  purchafier 
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for  valae  before  the  writ  of  replevin  issued.    People's 

Bank  v.  Gajley,  49. 

In  an  aetion  of  replevin  it  is  proper  for  the  jurj  to 
find  Borne  of  the  goods  for  the  plaintiff  and  the  rest  for 
the  defendant.  Judgment  may  be  entered  upon  such 
a  verdict.    Wright  r.  Funck,  249. 

RBFRBSBNTATIVE8.  Construction  of  word. 
Bee  Will.     Appeal  of  the  Trustees  of  the  University, 

6'.:o. 

RES  ADJTTDICATA.  When  proceedings  in  the 
Federal  Courts  conclude  parties  from  subsequent  pro- 
ceedings concerning  the  same  subject  matter  in  the 
State  Court.     Hidel's  Appeal,  212. 

An  injunction  granted  by  a  Court  of  Common  Pleas 
restraining  the  State  treasurer  from  collecting  certain 
fees  from  a  county  treasurer,  does  not  bar  a  claim  for 
the  same  in  the  settlement  of  the  county  treasurer's 
account  by  the  auditor  general  and  State  treasurer. 
Kilgore  v.  Commonwealth,  184.  t 

The  affirmance  by  the  Supreme  Court  of  a  judgment 
of  the  Common  Pleas  in  a  feigned  issue  where  no  ex- 
ception had  been  taken  nor  error  assigned  to  the 
Jurisdiction  of  the  Court  to  try  the  issue,  is  not  neces- 
sarily an  implied  affirmance  of  such  jurisdiction,  and 
does  not  prevent  a  subsequent  impeachment  of  the 
Jurisdiction  under  farther  proceedings  in  the  same 
controversy.     Gordon's  Appeal,  55. 

RESIDENCE.     See  Domicile. 

ROADS,  HIGHWAYS,  AND  BRIDGES. 
A  turnpike  road  constructed  by  a  turnpike  corpora- 
tion on  which  tolls  are  collected  is  a  public  highway 
in  60  far  that  an  indictment  will  lie  against  one  ob- 
structing it  as  for  a  publio  nuisance.  Northern  Cen- 
tral Hallway  Co.  v.  Commonwealth,  129. 

No  appeal  lies  to  the  Court  of  Quarter  Sessions  from 
the  action  of  the  Board  of  Surveyors  confirming  a  plan. 
In  re  Plan  No.  166,  43. 

Petitions  for  opening  streets  under  the  Act  of  March 
22,  1813,  are  to  be  heard  before  a  Judge  of  the  Court 
of  Quarter  Sessions  sitting  in  Common  Pleas.  (Q.  S.) 
Jh  r«  Volkmar  Street,  169,  201. 

Right  of  coaches  to  license  to  run  on  Broad  Street. 
(C.  P.)     Commonwealth  v.  Baldwin,  233. 

Action  agaUist  township  for  defect  in  highway.  See 
NsoudBircB.    Scott  Township  r.  Montgomery,  389. 

Railroad  crossing  highway.     See  Ncisancb. 

RULES  OF  COURT.  Additional  rules  of  Or- 
phans' Court,  420. 

SALE.  A  delivery  of  chattels  made  on  condition 
that  the  title  shall  pass  on  the  payment  of  the  pur- 
chase-money at  a  future  day  does  not  effect  a  bailment 
but  vests  on  the  transferee  a  conditional  title,  which 
is  absolute  so  far  as  the  rights  of  creditors  or  innocent 
purchasers  are  concerned.  Krause  v.  Commonwealth, 
61. 

No  recovery  can  be  had  for  liquors  sold  which  were 
impure,  vitiated,  or  adulterated.  (C.  P.)  Qlenn  v. 
Keenan,  170. 

Under  what  circumstances  a  defect  in  the  quality  of  an 
article  sold  for  a  particular  purpose  is  no  defence  to  an 
action  for  the  price.     (C.  P.)    Roebling  v.  Brown,  170. 

Where,  upon  an  action  for  the  price  of  goods  sold, 
an  affidavit  of  defence  is  filed  averring  that  the  goods 
were  warranted  to  be  of  a  certain  quality  which  in 
fact  they  were  not,  necessitates  the  submission  of  the 
question  to  a  Jury.     (C.  P.)    Badger  v,  McKay,  528. 

SATISFACTION.  See  Judomsht.  Mobtoaos. 
Hcvicipal  Claims. 

SCHOOL  DISTRICT.  A  school  district  is  not 
strictly  a  municipal  corporation.  Colvin  v.  Beaver, 
396. 


SET-OFF.  Bven  in  actions  ex  delicto  an  equita- 
ble defence  in  the  nature  of  sot-off  as  to  matters  grow- 
ing out  of  the  same  transaction  may  be  admissible. 
Lehr  u.  Taylor,  401. 

Usurious  interest  actually  received  by  a  national 
bank  in  the  renewals  of  a  series  of  notes  cannot  be  set 
off  in  a  suit  brought  by  the  bank  on  the  last  renewal 
note  in  the  series.  The  forfeiture  of  the  interest  only 
occurs  where  illegal  interest  has  been  stipulated  for 
but  not  paid.    Bank  v.  Dushane,  472. 

Right  of  bank  to  set  off  notes  of  insolvent  decedent 
against  his  deposit.    See  Banks  axd  Ba2sking. 

SHERIFF.  Liability  of  for  false  return.  (C.  P.) 
Curran  v.  Elliott,  367. 

SHIPS  AND  SHIPPINa.     See  Admiralty. 

SPECIFIC  PERFORMANCE.  See  Eject- 
MENT,  Equity,  Frauds,  Statute  op. 

STATUTES.  Local  statutes,  when  not  repealed 
by  implication.    Kilgore  v.  Commonwealth,  184. 

Statutes  are  to  be  construed  so  as  to  best  effect- 
uate the  intention  of  the  makers,  which  sometimes 
may  be  collected  from  the  cause  or  occasion  of  passing 
the  statute,  and  when  discovered,  it  ought  to  be  fol- 
lowed with  Judgment  and  discretion  in  the  construc- 
tion, though  that  construction  may  seem  contrary  to 
the  letter  of  the  statute.  Big  Black  Creek  Improve- 
ment Co.  V.  Commonwealth,  74. 

STOCK   EXCHANGE.     See    Uxutcorporatbd 

Sor*i  c'l' V 

STOPPAGE  IN  TRANSITU.  Liability  of 
carrier  to  assignee  of  bill  of  lading  for  refusing  to  de- 
liver goods  stopped  by  vendor  in  transitu.  See  Dam- 
ages, Mbasurb  of.  (17.  S.  C.  C.)  Schmidt  r.. Penn- 
sylvania, 351. 

Doctrine  of  stoppage  In  transitu  applied  to  relation 
of  bank  and  depositor.  See  Bakks  Airo  Bavkixo. 
Dougherty  t;.  Bank,  1. 

SUBROGATION.  See  Equity.  Brice*s  Appeal, 
227.     (0.  C.)    BurneU'8  Estate,  334. 

SUNDAir  IiAW.  See  Constitutional  Law. 
Waldo  r.  Commonwealth,  200. 

SURET7.  Where  an  agreement  of  suretyship 
for  a  consignee  provided  **  such  consignments  not  to 
exceed  in  amount  the  sum  of  five  thousand  dollars  at 
any  one  time,  and  to  be  continued  from  time  to  time 
as  sales  were  made,"  and  several  consignments  were 
made  exceeding  the  stipulated  amount,  this  was  such 
a  variance  of  the  terms  of  the  contract  that  the  surety 
was  absolutely  discharged  from  any  liability  upon  his 
contract.    Bros  v.  Warner,  45. 

Mere  forbearance,  however  prejudicial  to  a  surety, 
will  not  discharge  him ;  the  failure  of  a  creditor  to 
revive  a  judgment  does  not  discharge  a  surety  unless 
there  was  an  express  agreement  at  the  time  of  giving 
the  judgment  that  it  should  be  kept  revived  for  the 
benefit  of  the  surety.    Winton  v.  Little,  87. 

The  failure  of  a  landlord  promptly  to  use  his  right  of 
distress  does  not  discharge  the  surety  of  the  tenant. 
Loflua  V,  Corles,  333. 

A  prindpal,  when  released  from  all  liability  grow- 
ing out  of  an  action  against  a  surety,  is  a  competent 
witness  for  the  surety.     Evans  v,  Jenks,  139. 

SURVEYORS,  BOARD  OF,  in  Philadelphia, 
powers  of.  See  Roads,  Highways,  and  Bsidobs.  In 
r«  Plan  166,  .43. 

TAXES  AND  TAXATION.  Where  a  corpora- 
tion declares  less  than  six  per  cent,  dividends  for  the 
purpose  of  asseeaing  the  stock  for  taxation,  under  the 
Act  of  June  7, 1879,  the  actual  value  in  cash  of  the 
stock  is  to  be  ascertained  by  the  prices  at  which  it 
sold  between  the  first  and  fifteenth  days  of  November, 
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TAZBS  AND  TAXATION— Conftnuetf. 
and  not  by  the  average  sales  during  the  jear  ending 
on  the  first  Monday  of  November.  Pennsylvania  R.  R. 
Ck>.  t7.  CommonweiJth,  179. 

The  Act  of  April  24, 1874,  providing  for  the  taxation 
of  coal  mining  corporations,  applies  to  corporations 
authorized  to  hold  and  lease  coal  lands,  to  be  worked 
by  others,  altfaongh  the  corporation  itself  is  expressly 
prohibited  by  its  charter  from  mining.  Big  Black 
Creek  Imp.  Go,  v.  Commonwealth,  74. 

Taxation  of  national  banks.  See  Bakks  akd  Bavk- 
na.  Lackawanna  County  r.  First  Nat.  Bank,  549. 
Truby's  Appeal,  650. 

The  Recorder  of  Philadelphia  has  no  jurisdiction  of 
a  suit  to  collect  the  license  fees  upon  billiard  tables. 
(C.  P.)    Albrecht  v.  Lane,  377. 

Irregular  tax  levy,  effect  of.  See  MuinciPAL  Cor- 
porations.   Matthews  v,  Scranton,  507. 

Municipal  claim  for  water  tax,  when  defective. 
See  MiririciPAL  Claim.    AUentown  r.  Hower,  198. 

What  municipal  claims  are  covered  by  exemption 
from  taxation.  See  Municipal  Claims.  Olive  Ceme- 
tery Co.  V.  Philadelphia,  85. 

Service  ot  scire  fucias  upon  municipal  claim  for 
taxes,  when  sufficient.  See  Municipal  Claims. 
O'Byme  r.  Philadelphia,  41. 

Special  tax  for  maintenance  of  meadow  banks,  how 
far  constitutional.  See  Constitutional  Law.  Ruther- 
ford V.  Maynes,  221,  561. 

TENDBR  of  Judgment  for  amount  admitted  to  be 
due  before  a  Justice  of  the  peace,  how  to  be  evidenced. 
See  JusTiCB  of  thb  Peace.    Driesbach  v.  Morris,  57. 

TERRS-TENANT.  Right  of,  to  intervene.  See 
Practice.     (C.  P.)    Hobson  v.  Webster,  206. 

THEATRE.  A  ticket  to  a  reserved  seat  In  a 
theatre  confers  more  than  a  revocable  license,  and 
partakes  more  of  the  nature  of  a  lease,  entitling  the 
holder  to  peaceable  ingress  and  egress,  and  exclusive 
possession  of  the  seat  during  the  designated  perform- 
ance.   Drew  V.  Peer,  33. 

TZCBIET  SCALPING^,  Act  punishing,  not  uu- 
oonstitutional.  See  Constitxttional  Law.  (Q.  S.) 
Commonwealth  v,  Wilson,  291. 

TOWNSHIP..  The  corporate  status  of  counties 
and  townships,  their  powers  and  duties,  and  powers 
of  road  supervisors  considered.  Union  Township  r. 
Gibboney,  390. 

One  of  several  township  supervisors  may  bind 
the  township  in  merely  ministerial  matters,  within  the 
scope  of  his  duty ;  but  the  consent  of  a  majority  given 
at  a  reg^arly  convened  meeting  of  the  board  is  neces- 
sary in  all  matters  requiring  deliberation,  consulta- 
tion, and  Judgment.    lb. 

The  ordinary  repairs  of  roads  and  bridges  are 
classed  with  ministerial  duties,  but  the  law  contem- 
plates that  this  work  shall  be  paid  for  by  the  road  tax 
which  the  taxpayers  may  work  out.    lb. 

Whether  a  debt  should  be  contracted  for  such  ordi- 
nary repairs  is  a  matter  for  deliberation  and  Judgment, 
and  the  Joint  action  of  the  sux)ervisors  acting  within 
their  very  limited  power  to  contract  debts  is  necessary 
to  bind  the  township.    lb. 

Bven  if  a  township  is  not  a  corporation  proper,  such 
as  a  city  or  a  borough,  nor  invested  with  power  to  tax 
for  road  purposes  beyond  one  percentum  on  the  county 
valuation,  it  is  nevertheless  bound  to  erect  walls  or 
barriers  along  the  sides  of  its  roads,  if  that  is  neces- 
sary to  the  safety  of  travellers.  Soott  Township  v. 
Montgomery,  389. 

See  Neougbnce. 

TRADE-MARK.  A  trade-mark,  adopted  by  a 
manufacturer  or  merchant  for  his  goods,  to  be  clothed 


THADB-MABXr— Continued, 

with  the  attributes  of  property,  entitling  the  appro- 
priator  to  protection  in  its  exclusive  use,  must  desig- 
nate the  true  ownership  and  origin  of  the  goods. 
(C.  P.)    White  V.  Schlect,  77. 

TRJQSPASS.  Action  for  excessive  distress.  See 
Landlord  and  Tenant.    Royse  v.  May,  104. 

See  Action  on  the  Case. 

TRESPASSER,  action  against  railroad  companj 
by.    See  Neoliqbnce. 

TROVER.  Trover  is  not  maintainable  where  the 
right  of  possession  is  in  the  defendant.  Lehr  r. 
Taylor,  401.  See  Husband  and  Wife.  Common- 
wealth V.  Keeper^l4. 

TRUSTS  AND  TRUSTEES.  A  receipt  signed 
by  one  who  has  taken  the  title  of  real  estate  in  hb 
own  name,  setting  forth  that  one-fourth  of  the  par- 
chase-money  has  been  furnished  by  another,  and  duly 
witnessed,  is  a  sufficient  declaration  of  trust,  and  may 
b^  recorded  as  such.    Roberts's  Appeal,  118. 

Money  received  by  one  joint  tenant  for  the  sale  of 
his  co-tenant's  interest  in  their  Joint  estate  is  trust 
money ;  the  rules,  therefore,  which  forbid  the  charg- 
ing of  interest  upon  interest  as  between  debtor  and 
creditor  have  no  application.     lb. 

When  there  is  a  dry  trust  for  the  sole  and  separate 
use  of  a  woman,  neither  married  nor  in  contemplatioii 
of  marriage,  the  mere  fact  that,  on  a  certain  contin- 
gency which  might  never  happen,  the  trustee  was 
directed  to  execute  a  conveyance  after  the  death  of 
the  cestui  que  trust,  will  not  change  the  dry  character 
of  the  trust  and  make  it  active.  Philadelphia  Tnut 
Co.'s  Appeal.  289. 

The  Orphans'  Court  will  remove  a  trustee  where  hit 
continuance  in  office,  though  not  jeoparding  the 
trust,  might  probably  work  disadvantage  or  incon- 
venience to  the  cestuis  que  trustent.  (0.  C.)  Hilles'i 
Estate,  421. 

TURNFIEIE.   See  Roads,  Highways,  asd  Brxdgis. 

ULTRA  VIRES;  Lease  of  railroad.  SeeCoBPOBA- 
TI0V8.  (U.  S.  S.  C.)  Thomas  v.  West  Jersey  Kailioad 
Company,  65. 

Loans  by  national  banks  on  real  estate.  See  Bahxi 
A5D  Banking.    Winton  v.  Little,  37. 

See  Corporations.    Steckel  v.  Bank,  17. 

.UNINCORPORATED  SOCIET7.  Whsie 
there  is  a  provision  in  the  constitution  of  an  unincor- 
porated association  for  the  suspension  of  members 
upon  their  insolvency,  if  the  insolvent  member  admiti 
to  the  association  his  insolvency  it  is  not  necessary 
that  he  should  have  a  formal  iiearing  and  trial ;  h^ 
in  effect,  pleads  guilty.    Moxey's  Appeal,  441. 

A  regulation  that  if  a  susi>ended  member  fails  to 
comply  with  all  his  contracts  within  a  year,  his  seat 
shall  be  sold,  and  the  proceeds  of  the  sale  be  distrib- 
uted among  such  of  his  creditors  as  are  members  of  the 
association  is  valid.    Moxey*8  Appeal,  441. 

Such  a  regulation  may  give  the  members  an  advan- 
tage over  other  creditors,  but  they  have  a  right  to 
stipulate  for  it,  and  all  members  are  parties  assenting 
to  the  law.    lb. 

A  court  of  equity  will  restrain  by  injunction  tho 
unlawful  suspension  of  a  member  of  an  unincorporated 
association.    (C.  P.)    Powell  v,  Abbott,  231. 

A  by-law,  if  inconsistent  with  the  oon8tltuti<Hi,  b 
invalid.    lb. 

The  quasi-judicial  powers  of  unincorporated  bene- 
ficial societies  must  be  exercised  in  exact  oonfonnity 
to  law.  The  power  to  exx>el  does  not  include  a  power  to 
suspend,  for  the  latter  might  work  great  injustice  hy 
depriving  a  member  of  the  right  to  benefits  while  ktf^ 
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imiNCORPORAT£0  SOCIBTT— CWmuerf. 
ing  him  subject  to  the  payment  of  dues.      (C.  P.) 
Schassberger  v,  Staendel,  379. 

A  member  of  au  unincorporated  beneficial  associa- 
tion cannot  maintain  a  suit  at  law  against  its  officers. 
(C.  P.)     Kura  v.  Eggert,  126. 

See  Partnership.    Rol>erts*s  Appeal,  118. 

USB  AND  OCCUPATION.  See  Landlord  and 
Trnant. 

USUR7.  By  national  bank.  See  Baxks  and 
Ban Kiifa.     National  Bank  of  Fayette  v.  Dushane,  472. 

VENDO  R  AND  VENDEE .  While  strictly  any 
interval  of  time,  however  short,  between  the  delivery 
of  a  deed  and  the  entry  of  judgment  for  the  purchase- 
money  will  suffice  to  let  liens  upon  the  vendee's  equi- 
table title  in  upon  the  legal  estate,  yet  where  the  cir- 
cumstances plainly  reveal  an  intention  on  the  part  of 
both  vendor  and  vendee  to  preserve  the  vendor's  lien, 
a  judgment  is  entered  within  a  reasonable  time  («.  g., 
early  the  following  morning),  the  priority  of  the  lien  for 
the  purchase-money  is  preserved.  Snyder's  Appeal, 
177. 

Vendor's  right  of  entry  for  default  In  payment  of 
purchase-money.  See  Ejectment.  Welch  v,  Emer- 
son, 372. 

Where  one  gives  a  due-bill  for  the  purchase-money 
of  real  estate,  he  cannot  defend  against  its  payment  on 
the  ground  of  his  inability  to  obtain  an  unincumbered 
title.     Roberts's  Appeal,  118. 

Eviction.  Breach  of  covenant  for  quiet  enjoyment. 
See  Damages,  Measure  of.    Lanigan  v.  Kille,  481. 

Contract  for  sale  of  land,  breach  of,  measure  of 
damages.  See  Damages,  Measure  of.  (C.  P.)  Sharp 
V.  Robb,  475.  See  Equitt.  Ejectment.  Frauds, 
Statute  of. 

VOLXTNTART  8ETTUQMBNT,  by  husband 
on  wife.    See  Debtor  and  Creditor. 

'WAG'ES.  When  a  preferred  claim  upon  the  pro- 
oeeds  of  an  execution.  See  Execution.  Stechter  v. 
Malley,  28. 

'WAREHOUSE  RECEIPTS.  In  order  that  a 
receipt  for  goods  on  storage  may  be  a  warehouse  re- 
ceipt with  the  quality  of  negotiability,  as  contemplated 
by  the  Act  of  September  24,  1866,  the  person  issuing 
such  receipt  must  be  in  possession  of  the  goods  in  his 
own  right,  and  not  merely  as  agent  for  a  principal. 
People's  Bank  r.  Gayley,  49. 

WATER-COURSE.  The  si>eoial  Act  of  April 
14,  1853,  proTiding  that  compensation  shall  be  made 
for  damages  sustained  by  the  owners  of  land  upon 
which  a  spring  or  stream  of  water  is  situated,  or 
through  which  it  flows,  by  permanent  appropriation 
therein  described,  applies  not  only  for  the  benefit  of 
owners  of  natural  channels,  but  applies  equally  to 
artificial  water-courses  so  ancient  that  the  memory  of 
man  runneth  not  to  the  contrary.  Reading  v.  Alt- 
house,  22. 

"WILL.  Under  what  circumstances  the  subsequent 
marriage  of  a  woman  will  not  operate  as  a  reyocation 
of  a  will  previously  made  by  her.  See  Husband  and 
Wife.    Lant's  Appeal,  209. 

An  executor  named  in  a  will  is  a  person  sufficiently 
interested  in  its  probate,  to  appeal  from  an  order  of 
the  roister  of  wills  refusing  its  probate  and  to  de- 
mand an  issue.    (O.  C.)    King's  Estate,  207. 

Practice  in  the  Orphans'  Court  upon  an  appeal  from 
such  an  order  on  a  demand  for  an  &sue.    lb. 

Under  what  circumstances  tt  deed  of  trust  contain- 
ing a  power  of  reyocation,  will  be  reyoked  by  a  will 
containing  no  reference  to  the  power.  (C.  P.)  Tay- 
lor 9.  Smueyy  30. 


W^ILL —  Continued, 

A  bequest  to  a  widow  of  personalty  for  life  coupled 
with  a  condition  subsequent  in  restraint  of  marriage 
is  in  terrorem  and  void,  and  the  widow  takes  an  ab- 
solute estate.  But  the  condition  is  yalidated  by  & 
limitation  over  in  the  event  of  remarriage,  for  such 
limitation  shows  that  the  condition  was  not  intended 
as  a  menace,  but  as  the  basis  of  a  distinct  gift.  Bond- 
bright's  Appeal,  475. 

An  absolute  direction  by  a  testator  to  his  executors 
to  sell  real  estate  and  divide  the  proceeds  among  the 
heirs,  works  an  equitable  conversion,  and  the  addi-^ 
tion  of  a  provision  that  the  heirs  may  agree  to  a  divi- 
sion among  themselves  and  that  the  executors  need 
not  then  sell,  does  not  operate  to  prevent  a  conversion. 
Jones  V,  Caldwell,  459. 

Such  provision  is  mere  surplusage  and  may  be 
stricken  from  the  will  without  altering  its  legal  effect. 
It  merely  gives  the  heirs  a  right  which  the  law  se- 
cures to  them  independently  of  the  will.    lb. 

A.  bequeathed  a  fund  in  trust  for  B.  for  life,  and 
after  his  death  to  such  person  or  persons  as  he,  by 
last  will  and  testament  should  appoint,  and  in  default 
of  such  appointment  to  the  heirs  of  B.,  who  should  be 
entitled  under  the  intestate  laws.  B.  bequeathed  the 
fund  to  his  wife,  *'  to  be  appropriated  to  clearing  off 
so  far  as  it  may,  any  encumbrance  on  any  of  my  real 
estate,  the  remainder,  if  any,  to  be  used  in  keeping 
up  the  repairs  of  the  farm  or  other  property."  The 
appointee  died  in  the  lifetime  of  her  husband,  who 
himself  afterwards  died  insolvent,  all  his  property 
both  real  and  personal  being  sold  to  pay  his  debts  ; 
held  that  the  appointment  failed  by  reason  of  the  death 
of  the  appointee  and  the  absence  of  any  property  upon 
which  it  might  be  applied,  and  that  the  fund  should 
be  paid  to  B.'s  heirs  under  the  intestate  laws  in  ac- 
cordance with  the  provisions  of  A.'s  will.  Schiveley's 
Appeal,  666,  reversing  (0.  C.)  Schiveley's  Estate, 
223. 

A  testator  provided  as  follows :  ''I  give  and  be- 
queath 17500  unto  A.  B.,  but  it  is  my  will  that  what- 
soever amount  her  son  C.  D.  shall  owe  me,  principal 
and  interest,  shall  be  taken  to  have  been  so  much 
paid  on  account  of  said  legacy,  and  his  notes  shall  be 
handed  over  to  her  or  her  representatives  :"  A«/c/,  in 
the  absence  of  any  other  evidence  as  to  the  testator's 
intent,  that  this  clause  did  not  contain  sufficient  to 
prevent  a  lapse  of  the  legacy  to  A.  B.  by  reason  of  her 
death  during  the  testator's  lifetime.  Appeal  of  the 
Trustees  of  the  University,  520. 

Legacies.  In  what  order  payable  and  when  abat- 
able. See  Legacies.  Appeal  of  the  Trustees  of  the 
University,  620. 

Legacies,  when  lapsed.  See  Lboacbs.  Appeal 
of  the  Trustees  of  the  University,  620. 

A  testator  after  directing  his  real  estate  to  be  sold, 
gave  and  bequeathed  his  estate  upon  the  death  of  his 
wife  to  his  seven  children  (naming  them),  and  to  his 
grandson  A.,  share  and  share  alike,  *'  and  in  case  my 
said  grandson  A.  shall  at  any  time  die  without  issue, 
I  then  give  and  bequeath  the  bequest  of  him  the  said 
A.  so  dying,  unto  all  my  children,  yis.  (naming  them 
as  before),  to  share  and  share  alike."  A.,  the  grand- 
son, survived  the  testator  and  died  without  leaving 
issue :  held  that  it  was  evident  the  testator  intended  a 
definite  failure  of  issue  at  the  time  of  the  grandson's 
death,  and  that  therefore  the  bequest  over  to  the  tes- 
tator's children  took  effect.     Snyder's  Appeal,  213. 

The  words  **  heirs  of  the  body  lawfully  begotten,*' 
are  the  proper  and  technical  words  to  create  an  estate 
tail,  and  where  nothing  in  the  will  qualifies  or 
ohasgee  their  import,  they  must  have  their  legal 
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WILL —  Continued. 

effect,  whatever   the   testator   m&j   have  intended. 

Philadelphia  Tmet  Ck>mpan7'8  Appeal,  289. 

In  the  ahsence  of  a  cl^ar  intent  to  the  contrary, 
technical  words  in  a  will  are  presumed  to  have  been 
used  hy  the  testator  in  their  technical  sense.  This 
presumption  will  be  less  easily  overcome  in  an  artistio- 
ally  drawn  will,  than  in  one  hearing  on  its  face  the 
evidence  that  it  was  drawn  by  an  ignorant  testator. 
Porter's  Appeal,  457. 

The  legal  meaning  of  a  technical  word  will  not  be 
affected  by  a  direction  in  the  will  which  is  capable  of 
a  construction  consistent  with  that  meaning.    lb. 

What  is  sufficient  evidence  of  a  testamentary  intent 
to  turn  a  debt  into  an  advanoement.    lb. 


WILL — Continued, 

An  obscure  will  interpreted,  especially  in  relation 
to  a  bequest  to  a  widow  of  '*  so  much  of  the  proceeds 
of  said  property  as  she  may  deem  necessary  for  her 
support.'*  Roberts's  Appeal,  in  re  estate  of  J.  Edgar 
Thomson,  118. 

There  is  a  presumption  that  the  provisions  of  a 
will  were  contemplated,  conceived,  and  framed  in 
knowledge  of  and  conformably  with,  the  law  of  the 
land    (0.  C.)    Wolfs  Estate,  260. 

Where  a  bequest  is  immediate  to  children  as  a  class, 
children  in  existence  at  the  death  of  a  testator  alone 
are  entitled.     (0.  C.)    Wunder's  Estate,  384, 

WITNB88.    See  Evxoeitcb.    Pbacticb. 


END  OF  VOLUME  IX. 
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